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PROTESTS OUTSIDE ABORTION CLINICS

Constitutionally protected speech?

MITCHELL LANDRIGAN

This article reviews the constitutionality of recently enacted Victorian (and comparable Australian) ‘safe access zone legislation’ insofar as the
laws prohibit protests about abortions near clinics.” The safe access zone laws prohibit anti-abortion protestors from : harassing people
entering orleaving abortion clinics; engaging in other anti-abortion protest activities (in the case of Victoria, where this is reasonably likely to
cause distress or anxiety); and recording people entering or leaving abortion clinics. Similar safe access zone laws exist in Tasm ania’ and

comparable laws were recently passed in the Australian Calpita\Territory.3

This article focuses on whether, by banning anti-abortion protests in safe access zones, the legislation might infringe the implied freedom of
political discourse (‘im plied freedom ’) under the Constitution of the Com monwealth of Australia (‘Constitution’).It focuses on the Victorian
safe access zone laws while also, by com parison, considering the constitutionality of the bans on protests underthe Tasmanian and ACT safe

access zone arrangements.

Those seeking to challenge the Australian laws may look to legal decisions aboutsimilar laws in other jurisdictions, where the constitutionality
of safe access zone laws has been tested.” The usefulness of these decisions m ay besomewhat limited however,in that the court findings in
other countries are notallalike. Forexample, bubble zone legislation has been held to notinfringe the right to freedom of expression

protected by the Canadian Charter of Rights and Freedoms.5

By contrast,the US Supreme Court helds in First Amendmentijurisprudence that a
law establishing a fixed bufferzone outside M assachusetts abortion clinics was notconstitutionally valid because thelaw burdened more
speech than was necessary to furtherthe government’s legitim ate interests.’ W hile these judicial decisions may be noteworthy,none are
binding on the Australian courts. The decisions also reflect the legal principles operating in those jurisdictions and the particular factual

circum stances in the cases. Ifthe Australian safe access zone laws are challenged, then the Australian courts (and possibly the High Court) will

need to determine the constitutionality of the safe access zone laws according to Australian implied freedom jurisprudence. Againstthat

background, this article reviews the constitutionality of the Australian safe access zone laws.

The Victorian laws

On 18 August2015,Fiona Patten of the Australian Sex Party (and Member of the Victorian Legislative Council) introduced the Public Health
and Wellbeing Amendment(Safe Access)Bill 2015 (‘Victorian Bill’)into the Legislative Councilof the ParliamentofVictoria.The Bill’s objectivewas

to provide safe access zones around premises offering reproductive health services.

Supportive of the Bill, the Victorian government undertook to enact the Bill butsaid thatitwould amend it to include stronger enforceability
and adm inistrative provisions as wellas penalties that more closely aligned with other public nuisance offences. It did nottake long forthe
amended Bill to then be enacted. The M inister for Health, Jill Hennessy, read the revised Bill in a second reading in the Legislative Assembly on
22 October 2015.The Bill passed the Legislative Assembly by 69 votes to thirteen on 12 November2015.%In the early hours of the morning on
27 November2015,the Legislative Council approved the Bill (30 votes to eight)g and the Bill had passed both houses of the Victorian

Parliament.

The Public Health and Wellbeing Act2008 (Vic)(‘Act’)was accordingly amended to include Part9A.The prohibitions in Part 9A apply from no
later than1Ju|y2016,10prohibitingtwo kinds of activities. Each carries a maximum penalty of 120 penalty units orimprisonm ent fora term
notexceeding 12 months.“First, the Actestablishes safe access zones against prohibited behaviour (see below ) in relation to premises used for
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abortions.

Secondly, the Act prohibits the publishing or distributing of a recording without reasonable excuse of a person accessing,
attem pting to access or leaving a premises used forabortions if the recording contains particulars thatare likely to identify that person as
someone accessing the premises.
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Underthe Victorian laws, a safe access zone is an area within a radius of 150 m from premises atwhich abortions are provided,1 Behaviour

thatis prohibited within a safe access zone,under s 185(B)(1),includes:
com municating by any means in relation to abortions in a manner that is able to be seenor heard by a person accessing, attem pting to access,orleaving
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premisesat which abortions are provided and is reasonably likely to cause distress or anxiety;

It can be seen from the description of prohibited behaviour thatthe minimum requirement under the Victorian laws is that the anti-abortion
speech in safe zones is ‘reasonably likely to generate distress or anxiety’. This phrase distinguishes the Victorian laws from the legislation in

Tasmania and ACT,where protests aboutterminations in safe access zones are prohibited per se.

Tasmanian and ACT anti-abortion protest laws

The Tasmanian safe access zone laws (also 150 metres) prohibit any ‘protest in relation to terminations that is able to be seen or heard by a
person accessing, or attem pting to access, premises at which terminations are provided’,15 The Tasmanian laws accordingly prohibit any
protest aboutterminations within a safe access zone irrespective ofw hether the protest is likely to cause anxiety or distre ss.'® Tasmania
lawmakers (like ACT lawmakers) may have considered that any anti-abortion protest near a woman attending a clinic would cause her stress

withoutthe need forany further objective proof of a reasonable likelihood ofthe protest reasonably causing distress or anxiety.

By contrast to the Victorian and Tasmania laws, the ACT laws prohibit protests during a specific period of time (ie, between the times of day



when staff and patients are entering or leaving an approved facility) aboutthe provision ofabortions in the approved medical facility. There is
no prohibition on protests about abortions around an approved facility outside of those tim es.”” Underthe ACT law, there is also no a priori
safe zone of 150 metres. Instead, the M inister must: first, declare an area around an approved medical facility to be a protected area; and,
secondly, be satisfied thatthe area declared is notless than 50 m atany pointfrom the approved medical facility and sufficient to ensure the
privacy and unimpeded access foranyone entering, trying to enter orleaving an approved medical facility (butin any case no bigger than
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necessary to ensure thatoutcom e).1 Like the Tasmanian law, the ACT law (though operating only during specified times) prohibits protests

aboutabortions in a protected area around an approved medical facility irrespective of whether the protest may cause distress.'’

The protestlaws and the im plied freedom of politicaldiscourse

Couldthere be an effective burden on speech about governm entand political m atters (the firstlimb ofLange)?

In order to successfully make out a constitutional claim thatan anti-abortion protest in a safe access zone would fall within the protective
scope of the implied freedom , a (charged) plaintiff (assuming they otherwise had standing) would need to demonstrate that the laws

effectively burden speech aboutgovernment and political matters.’’

Based on the High Court jurisprudence, itis possible to outline the principles thatwould likely apply in relation to a cons titutional claim about
whether speech in the safe access zones could fall within the protective scope of the implied freedom . W hether a plaintiff could successfully
make outsuch an argument would depend on the nature of the speech thatis potentially burdened by the safe access zone laws and —
possibly — how the laws burdened thatspeech. There could, however, be no claim by anyone ofany constitutional right to freedom of
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expression to oppose abortions in a safe access zone; the constitutional freedom is nota personalright.

First, the burdened speech must be relevant to government and political matters. It might be argued that anti-abortion protests tend to be
directed to women’s personal choices and/or the ethics of the professional people who supportthem and that these are not political

m atters but personal criticisms. Yet, speech about the lives of foetuses (and/or women’s reproductive choices) would likely be regarded as
expression about a topic thatis within the responsibility of government. It would seem fairly clear that protests of this sort are aimed both
at those personally attending abortion clinics and towards the political arms of government to legislatively tighten access to abortions. The
High Court has also held that personal criticism can fall within the firstlimb of Lange assuming there is a connection with political
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matters.’ Further, that there needs only to be some burden on political speech.23

Secondly, it should notbe difficult to satisfy the additional constitutionalrequirement that the speech be relevant to the Commonwealth

Parliament.” Itis true that legislation relating to abortions (and governing protests about abortions near clinics) is principally the responsibility

of state and territory governments. The ACT decrim inalised abortion in 2002,15Victoria decriminalised abortion in 2008 *°and Tasm ania
decriminalised abortion in 2012.27Reproductive health is, however, also a federal government concern.’® Forexam ple, in 2012,RU 486 — the
drug required fora medical abortion — wasincluded on the Australian Register of Therapeutic Goods.”’ As a result, RU486 could be prescribed

in Australia by registered m edical practitioners in general, as opposed to only those approved to prescribe the drug through the authorised

prescriber process.30 In June 2013,RU 486 wasincluded in the Pharmaceutical Benefits Scheme, making it more affordable forwomen.

Thirdly, the High Court has held that speech which is highly offensive and at the fringe of politics may be relevant to government and
political matters.’’ Even incendiary speech about abortions which is reasonably likely to cause distress or anxiety for those attending or
leaving clinics might fall within the protective scope of the implied freedom . This may be the case even though the legislation (in the case
of Victoria) specifically prohibits that kind of insulting expression in the safe access zones. This is not to say that the speech would
necessarily receive constitutional protection; it is instead to say that the expression could be recognised as protected ‘political speech’

under the first limb of Lange.

Fourthly, it seem s likely that some anti-abortion protests would be religiously motivated. Anti-abortion protests would notnecessarily lose
constitutional protection only by reflecting a religious viewpoint. The High Courthas, arguably, accepted that there can be an effective burden
on religiously motivated speech in Attorney-General(SA)v Adelaide City Corp.32 If, however, the burdened speech was entirely religiously
motivated — consider a Bible verse on a placard (with no further political im plication) — then the case law suggests that such speech may not
fall within the protective scope of the Lange freedom . Such speech may be considered entirely religious and notrelevant to governmentor
political matters. In APLA, Gleeson CJand Heydon Jheld that the implied freedom does notprotect communications thatare entirely about
comm ercial activity.33 The Courtof Appealofthe Supreme Courtof Victoria held in Catch the Fire®* that the speech of two Christian evangelical
pastors about Islam did notfall within the protective scope of the im plied freedom (because it was religious speech) and the Courtfollowed

the High Court’s reasoning in APLA in reaching that conclusion.

Fifthly, even if the burdened speech was religiously motivated butit also included a governmental policy implication, then a court may find
thatthat speech did fall within the protective scope of the implied freedom . Consider, forexample, a (potentially prohibited) anti-abortion
placard stating ‘God believes abortion isa crime’. There may be an arguablecase thatthe burdened speech pertained to government and
political matters because of its relevance to decriminalising ab ortion.>” The policy links between state, territory and Commonwealth

governments on matters of reproductive health may give the (burdened) speech sufficient relevance to the Commonwealth Parliam ent.

Itis also possible thata court mightconsider thatthe safe access zone legislation could effectively burden speech about government and
political matters irrespective ofa specific plaintiff’s speech.35 A court may consider it sufficient for a plaintiff to establish thatthe relevant safe
access zone law had the potential to place an effective burden on relevant political speech in a safe access zone. Ifa court took thisapproach,

then it may notbe necessary fora plaintiff to dem onstrate that their speech was subjectto an effective burden under the law .

W ould the anti-abortion protestlegislation satisfy the second Ilimb oflange?

If the safe access zone laws were found to effectively burden political speech, then it would be necessary fora court to also examine the
operation of the constitutional freedom by reference to the second limb of Lange.The question to be asked under the second limb of Lange is

whether the law isreasonably appropriate and adapted to serve a legitimate end in a manner which is com patible with the maintenance of
representative and responsible government provided forin the Constitution.>’

Recently, fourmembers of the High Court,in a jointjudgment, explained the criteria to be applied underthe second limb of Lange.“ln

M cCloy, French CJ, Kiefel, Bell and Keane JJheld thata threshold question is whether the purpose of the law and the means to achieve itare

com patible with the constitutionally prescribed system of government in the sense thatthey do notadversely impinge upon the functioning of
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the system ofrepresentative governm ent.’” Their Honours noted that the purpose of the law must notimpede the functioning of the system
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of representative government and thatthe means chosen to achieve the statutory objective mustbe compatible with that system 0

Applying to protests about abortions by a smallnumber of people in designated zones, the safe access zone legislation — Victoria, Tasm ania
and ACT — would likely satisfy the twofold com patibility testposed in the jointjudgmentin M cCloy.In the first place, protests outside
well-established clinics may lead women to seek more risky assistance from less experienced abortion providers who are less well known and
therefore less likely to be subject to protests. Further, even if thelaws do restrict expression about political matters, their purpose is to
provide women (and professional staff)with non-confrontationalaccess to abortion clinics. Rather than impeding the functioning of the
system of representative government, the laws could be seen as consistent with awoman’srightto terminate a pregnancy unhindered by

protest, orensuring that anti-abortion protests do not lead to unwarranted harm to the dignity of pregnant women.

The second question the four High Court judges posed in M cCloy with respect to the second limb of Lange is thatof proportionality. This is
determined by whether the effective burden imposed by the law on political speech is: suitable, necessary and adequate in balance.'’ The law

(orother burden) in question mustsatisfy each of these three criteria.

In relation to the first criterion, suitability, the question fora court to consider is whether thelaw could rationally achieve the statute’s

legitim ate purpose.“The Victorian, Tasmania and ACT legislation would likely satisfy this criterion. A rational way to limit public insults and
criticism of vulnerable women, their partners and health workers, is to restrict what can be said about their choices (and in their presence),
when they attend clinics for private consultations and procedures. This is also a rational measure to try to ensure that pregnant women
undergo safe pregnancy terminations and are not — by embarrassment or fear — driven to less safe procedures. This is not like the
situation in Unions NSW where there was no rational connection between a law confining political donations to people on the electoral roll

and the legislative objective of preventing corruption.“

On the second criterion, necessity, the issue to be considered is whether there are other equally effective means of achieving the
legislative object which have a less restrictive effect on the implied freedom of political discourse and which are obvious and com pelling.“
Put differently, are there alternative, reasonably practicable and less-restrictive means to achieve the same legitimate end?*® In this
respect, it might be thought that a zone of 150 metres around a clinic is a relatively large area in which to ban all anti-abortion protests.
The 150-metre limit in Victoria and Tasmania relegates anti-abortion protests to a minimum distance of three Olympic swimming pools —
lengthways — from clinics. A shorter distance might be regarded as less restrictive on freedom of political expression. The sanctions under
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the Victorian and Tasmanian laws are also criminal sanctions, with a maximum penalty of 12-months imprisonment.

Yet, depending on where a clinic is located (eg, in a private, isolated, or public space) and the available transport and ped estrian access routes
to it (including vehicular access and footpaths),a distance of 150 metres mightbe considered necessary, perhaps even minimally so, to protect
people attending orleaving the clinic from potentially distressing anti-abortion protests.If,forexample, there wasa single 200-metrewalkway
to a clinic, with no alternative pedestrian access, the Victorian (and Tasm anian)laws could allow protestorsto millon the walkway,solong as they
wereno closer than 150 metres from the facility. The protestorswould have unimpeded access to an audience of pregnantmothersand health
workers,and could protest theiroppositionto abortionsatalegally compliantdistance.The protestsatthatdistance would notbe regulated

under the safeaccess zone legislation.

By contrast, the ACT arrangements (where the M inister declares the area, which need notbe 150 metres and may,conversely, be no greater
than is necessary to achieve privacy and unimpeded access) provide more limited restrictions on (political) speech. Unlike the Victorian and
Tasmanian laws, the ACT prohibitions also do notapply atall times, butonly during specified periods (between 7am and 6pm on days the
facility is open, with the M inister able to designate other times). The ACT laws also regulate protest speech in relation to the provisionof
abortionsin the approved medical facility. On the one hand, allowing anti-abortion protests only during working hours might itself be
considered restrictive by preventing protestors from ever having access to the audience they regard as mostrelevant and necessary for
hearing or witnessing protests during business hours.””0n the other hand,the ACTlaws allow anti-abortion protestors to protestin and
around the specified zones outside the designated hours. The ACT laws also have relatively small penalties forpeople who may be convicted of

unlaw fully protesting aboutabortions in safe access zones: a maximum of 25 penalty units, or $3750,w ithno custodial senten ce.

A further consideration in relation to necessity is whether (asin the case of Tasmania and the ACT laws) itis necessary to ban all
anti-abortion protests in the safe access zones no matter whether the protests are likely to reasonably cause anxiety or distress. On this
point, any protests directed towards women and health workers attending or leaving a reproductive health clinic may tend to cause
anxiety and distress at such a time. Itis not clear what, practically, those words add to the Victorian legislation, although the Victorian laws

apply to communications (and not protests) about abortions.

The third criterion of proportionality, according to the jointjudgmentin M cCloy,is whether thelaw in question is adequate in balance. This
criterion com pares the positive effect of realising thelaw’s proper purpose with the negative effect of the limits on constitutional rights or
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freedoms. The restrictions under the Victorian (as wellas Tasmanian and ACT) laws are likely to affectonly arelatively smallnumber of

people, namely, those whochoose to oppose abortions within the vicinity ofabortion clinics.*®

W hatis more,the laws may notapply to
calmly-expressed, arguably unobtrusive, ‘side-w alk t:v:JunseIIing’,su The same burdens do notapply outside the safe access zones. The
restrictions seem slight com pared to the likely benefits of liberating potentially sensitive, vulnerable women and professional health workers
from possible insult near a place thatshould be safe, secure and private. The laws may also help to ensure thatwomen do not,due to
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embarrassment orshame, try less safe pregnancy termination measures.

Conclusion

In light of challenges to safe access zone laws overseas, this article has reviewed whether Australian safe access zone laws might infringe the

implied freedom of political discourse by disproportionately burdening speech about government and political matters.

There can be little doubt that the safe access zone laws in Victoria, Tasmania and the ACT are likely to restrict speech of some kind.
However whether the laws would be susceptible to a successful constitutional challenge would depend on whether the (presumably)
burdened speech relates to government and political matters. Itis not possible to answer this question in abstract; it would depend on the
kind of speech thatis said to be burdened in a particular case and, possibly, the way the law s burden that expression. Yet, unless the
speech was entirely religious or unrelated in any way to matters that concern government, it seem s likely that most anti-abortion speech in

safe access zones would fall within the protective scope of the implied freedom.

Concerning the second limb of Lange, itseem s likely that the laws in each jurisdiction would satisfy the test of com patibility. Itis legitimate for



governments to regulate speech by some members of society so as to protect vulnerable others, particularly those seeking medical care. The
laws protect women and health care workers from protests by a relatively smallnumber of people who wish to protestabout abo rtions within
close proxim ity of reproductive health care clinics. Doing so is unlikely to be regarded as adversely impinging upon the system of

representative (orresponsible) government.

On the question of proportionality, the laws would generally seem likely to satisfy the criteria of suitability and balance. It might,
however, be queried whether a zone as large as 150 metres from clinics is necessary and whether there are not less restrictive measures
available to law-makers — such as a smaller anti-protest zone — to achieve the laws’ goals. Arguably, the more limited scope of the ACT
laws (ie, during business hours, and only applying to protests about the provision of abortions in the approved medical facility), as well as
the less severe penalties under the ACT legislation, make the arrangements in that jurisdiction less open to successful constitutional

challenge.

The ultimate legal answer to the question of necessity (and proportionality more generally) may depend on relatively prosaic matters such as
the kind of pedestrian and transport access routes to a clinic. Such inform ation may not be clear until the facts emerge in a particular case. The
laws arguably would notapply to counselling orother similar kinds of peaceful expression in the safe access zones. It isalso noteworthy that
none ofthe safe access zone laws prohibit anti-abortion protests outside designated zones.The laws only prohibit protests aboutabortions or
terminations within the safe access zones and they do notoperate more generally to prohibit other kinds of protests in those areas or

elsew here.
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