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Introduction

With thedramaticdevelopment of Information Communicarion
Technology (ICT), the Internet is playing an increasingly
significant role in our society. The growth of the Internet not
only greatly enhances the development of Electronic Commence
(EC) and an Internet economy, bur also speeds up the steps
of globalization' and the formation of the “global village.”
Ever-improving Internet technology changes the traditional
rules of distribution and dissemination of information and
copytight works,® and enables users to efficiently access and
disseminate online copyright works. However, the technology
also facilitates copyright piracy, and brings great challenges to
traditional business models and copyright protection systems.
The establishment of an effective digital copyright policy has
become an important issue that all countries will have to face in
the digital age in order to facilitate the resolution of potential
Intellectual Property (IF) trade conflicts and to harmenize

soctal development and IP protection.

In order to seek resolution for an effective digital copyright
policy, this article will first examine the impact of the
development of digital technology on copyright protection
and IP trade. It will then briefly review the history of China-
United States IP trade conflicts, and try to identify the main
reasons why these two countries have been able to successfully
avoid potential IP trade wars in recent years. Based on this,
the article will provide some suggestions for formulation of
a proper digital copyright policy for IP importing nations in
order to better coordinate the relation of IP protection and
social development, and contribute to the establishment of a

more balanced international digital legislative order.



hnology Development vs. Copyright Protection

*‘e.-.history of the fight against copyright piracy can be traced
2¢k to China’s Song Dynasty (960-1127),% when the earliest
ﬁse of movable type in printing was invented in 1041.> Over
the past few centuries, with the development of printing and
reproduction technology, copyright piracy became increasingiy
edsy and widespread. Copyright piracy has only intensified in
the Internet age. It is now possible for people to copy substantial
amounts of material and nearly instantaneously disseminate
thern via Interner using only their home computers by a simple

dick of a mouse.®

Widespread copyright piracy has caused huge economic loss
to copyright holders, especially producers of digital copyrighe
products. According to a study conducted by International
Federation of the Phonographic Industry (IFPI}, nearly 40%
of physical recordings in the market aze illegal, and the value of
the pirated market for music had reached $4.6 billion in 2003.7
The Business Software Alliance (BSA) reported that 35% of
software in use worldwide was pirared in 2004, representing
a loss of nearly US$33 billion.® In the U.S., as the biggest
copyright exporting country in the world,” the value of its
sofcware piracy losses was $6.6 billion in 2004 (ranked the first

in the world).!°

In addition, BSA studies indicate that software piracy in
developed countries is “not much different from less developed
countries”.!! For example, in 2002, nearly 25% of computer
software used in the U.S. is pirated, costing the U.S. software
industry $1.96 billion, just slightly lower than its total software
revenue losses in China in the same year.'> In 2003, the piracy
rate in North America region (23 %) was much lower than
that of the Asia/Pacific region (53%), but the losses of software
industries in North America had gone beyond $7.2 billion,
just slightly lower than their losses in the Asia/Pacific region
($ 7.5 billion).’ Thus, it is clear that in the digital age, piracy
has become a global issue. It is mot just a phenomenon for

developing countries, bur also for developed countries.4

Responses for Digital Challenges & Potential Trade Wars/

Sanctions

Huge economic loss caused by widespread copyright piracy
arguably not only reduces authors’ incentives to create new

works, bur also reduces distributors and publishers’ incentives

to make continuous investment in the compilation and
distribution of copyright works.”® In order to update world
copyright law in response to challenges presented by digital
technology,'® and in order to apply the regulatory provisions
of the Berne Convention to the new digital environment,’ the
Wotld Intellectual Property Organization (WIPO) adopted
two refated treaties: the WIPO Copyright Treaty (WCT), and
the WIPO Performances and Phonograms Treaty (WPPT)
in 1996. They are often referred to as the “WIPO Internet
Treaties”.'® These treaties extend copyright protection to
“authors of literary and artistic works, copyright programmers
and 1o compilations of data”,'” and try to ensure that tradirional
copyrights (such as reproduction rights) continue to apply in

the digital environment.”

Moreover, in recent years, many developed countries have
adapted their copyright law and policy to extend stronger
copyright protecrion to copyright works, particulatly the U.s2!
In 1998, the U.S. Congress passed the Copyright Term Extension
Act (CTEA), which extended the term of copyright protection to
life of the author plus seventy years.”” In the same year, following
the WIPO Internet treaties, the U.S. enacted the Digital
Millennium Copyright Act (DMCA)? Other digital legistation
has also been drafied in order 1o address copyright challenges
of the digital age.24 In addition, the U.S. imposed constant
pressure to other countries to strengthen their IP/copyright
protection. A typical example may be the implementation of
its Special 301 Provisions. Each year, the United States Trade
Representative (USTR) issues its Special 301 Report, and always
threatens potential Special 301 sanctions to certain countries
where they believe serious IP problems exist.” In its 2004
report, after examining “the adequacy and effectiveness of IP
protection in approximately 85 countries”, USTR put China,
Ukraine,?® Brazil,?” Israel, Latvia®® and many other countries
into different categories on the Special 301 list. 2 Furthermore,
not just developing countries, but some developed countries or
groups (such as European Union and Iseael) have also been put
on the U.S. Special 301 wartching list.*® Thus, it is clear that
intense IP conflicts remain in the digital age, and might even

trigger potential IP trade wars in some circumstances.

Change & Unchanged: 1hree Potential IP Trade Wars
berween China and the U.S.

An ancient text [ Ching (also known as the Book of Change),

which originared thousands of years ago among the courtly
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shaman-diviners of ancient China, may give us some inspiration
for how to deal with current IP conflicts.”* The I Ching views
“all of the changes”in the world as ‘an unfolding of the immutable
laws and principles of existence”, and believes “by explaining our
present situation in terms of the natural laws thar have given rise
vo it, we can know where we are headed and what the furure is
likely to be." This same principle might also be applicable to
the resolution of the problems in the everchanging Internet

world.

Many traditional problems still stay unchanged or unresolved
in the digital age. Neither the Internet nor the development of
digital technology has changed the conflict between copyright
holders and copyright users or weakened the link between trade
and IR Nor have conflicts been resolved between copyright
importing and exporting countries in international trade.

Nonetheless, these unresolved problems might constitute direct

reasons for potential IP trade wars or sanctions. Based on the"

principle in 7 Ching, in order to cope with such problems
and facilitate the resolution of potential IP trade conflicts, we
should identify “che natural laws” that have given rise to them.
Thus, it is necessary to review the history and examine how

other countries have addressed similar issues.

The IP trade war is not a new scenario. In order to push China
1o strengthen proteciion for U.S. copyright products and to
open China's IP market, due to constant pressures and lobbying
efforts of the U.S. business community, the U.S. put China on
the list of Special 301 “priority foreign countries” (threatened

potential IP trade wars) three times between 1991 and 1996.%?

Specifically, the USTR initiated its first Speeial 301 action
against China in May of 1991. It mainly focused on pushing
China to provide stronger protection for foreign copyright
works, especially computer software.?® Lengthy negotiations
of two countries led to the signing of the Memorandum of
Understanding on Intellectual Property Riphts (1992 IP MOU)
in January 1992.% The U.S.s second Special 301 action on
China was in June of 1994.%¢ This time, the USTR was mainly
aimed at pressuring China to resolve three problems: (1} the
rampant copyright piracy, (2) the ineffective IPR enforcement
system, and (3) the limited market access concerning U.S.
copyrighted products.®” Again, the trade war was successfully
averted by concluding a last-minute agreement: China-United
States Agreement Regarding Intellectual Property Righs (“1995 IP
Agreement”).*® However, just one year later, the US placed China

on the list of the “Special 301 Priority Foreign Country” for the
third time,* due to dissatisfaction with China’s implementation
of the 1995 IP Agreement. Both countries finally averted che
third potential trade war by reaching the IP Agreement 1996
(hours after a June 17, 1996 deadline).

Reasons for Successfully Avoiding IP Trade Wars

After reviewing the history of China's economic development
and copyright reform over past few years, we find the main
reasons why China and the U.S. were able to resolve potential
IP conflicts in a relatively peaceful and constructive manner are

as follows:

Firstly, with the growth of economic power, China has
increased its ability to cope with threatened trade sancrions.
China’s economic reform and “Open Door Policy” since 1979
greatly enhanced its economic development. In fact, China has
never given up its efforts and attempts to apply its economic
powers to respond to external pressures from other countries.
For example, when the USTR threatened its second Special 301
trade sanctions worth $1.08 billion on Chinese products in
1994, besides condemning the U.S for ignoring China’s diligent
efforts on improving its copyright system, China retaliated by
threatening its own trade sanctions against the US products.*!
The same thing also happened in 1996. Only thirty minutes
after the U.S. initiated the third Speria/ 301 action against
China, the Chinese government issued its own “list of U.S.
products that would be subject to 100% tariffs”.*? In recent
years, China’s economy has boomed, Based on the information
provided by China State Council, China’s total value of import
and export in 2004 had reached 1.15 willion US dollars (up
35.7 % over 2003), ranked the third of the world % Ching’s
GDP in 2004 was 13.65 trillion RMB (about 1.68 trillion
USD, up 9.5% over 2003),* Thus, as Connie Neigel, Editor-
in-Chief of 1999-2000 Law and Contemporary Problems
(Duke Law School) pointed out, China has now become a
“greater economic power” and is able to effectively “wield trade
weapons against its economic opponents”.®> The threatened
trade sanctions does not seem an effective avenue for the U.S.
to influence China’s copyright policy any more. The 1U.5. has o
consider other relatively peaceful avenues to “keep its impacts

on China” and to relieve its loss due to widespread copyright

piracy.46

Secondly, with the growth of bilateral economic collaboration,



many U.S. companies are starting to hold increasingly positive
attitudes toward China. Over the past decade, particularly after
China joined the WTO in 2001, the bilateral trade between the
U.S. and China has increased dramarically. According to the
information provide by the USTR, in 1986, total bilateral trade
of the U.S. and China was only $7.9 billion.”” Whereas, in
2003, total bilateral trade was close to top $170 billion.*® Just
two years after China joined the WT'O, China has become the
U.S.s third largest trading partner and the sixth largest export
market.” The USTR also pointed out that the U.S’s exports
to China has “increased nearly ten times faster than its exports
to the rest of the world” between 1999 and 2004.%° With the
growth of bilateral trades, many U.S. companies have changed
their atitudes toward China dramatically. These companies
were triggers for potential trade wars, and three Special 301
actions mainly resulted from their endless lobbying and
pressures imposed to the U.S. Congress. But now, increasing
numbers of U.S. companies have begun to hold optimistic
views on U.S.-China trade relations. The USTR, in its 2004
Report o Congress on China’s WTO Compliance, cited the words
in a written submission of two .S, trade associations, and
stated: “[ijt has been a good year for American companies in
China...We believe China is now substantally in compliance
with its {[WTO] obligations —a marked improvement over last

year.”5 1

Increased bilateral trade and a dramaticincrease in U.S. corporate
investment in China have resulted in economic benefits for
both countries.”? Trade sanctions would not enly hurc China,
bur also hurt the U.S,, especially the U.S. companies operating
in China. All of these push U.S. companies to play increasingly
positive roles in the US Congress/USTR Hearing in terms of

facilirating the resolution of potential trade conflicts.

‘Thirdly, globalization has become a current trend. For China,
adoption of an “Open Door Policy” makes the focus of
government work more on economic issues. “Maintaining
steady and rapid economic development” has been regarded
as “an important issue that the Chinese government must

*53 Tiwo decades of economic reform have

successfully handle.
transformed China’s economy from a strict command economy
(planned economy) to a market economy country.>! The trend
of economic globalization and China’s continual economic
reform are also gradually pushing the U.S. to adjust its foreign
policy towards China. For example, in 1994, the Clinton

Government not only approved a renewal of the Chinds

most-favored-nation (MFN) trade status, but also decided to
formally unlink China’s MFN from human rights conditions.”®
Many facts demonstrate that although political conflicts remain
intense in cerrain circumstances, both countries have realized
the importance of improving and maintaining a constructive
bilateral economic relation.> Improvement of economic
relations further enhances improvement of political relations
between two countries. Collecrively, these factors create an
effective foundation for both countries to peacefully resolve

potential economic conflicts and avert potential IP trade wars.

Fourthly, in the past decade, China has made remarkable
progress in improving its copyright legislation. As part of the
WTO accession, China agreed to the TRIPS Agreement in
1999,%7 and then extensively modified its three major IP laws.58
The government amended patent law in 2000, and amended
both copyright law and trademark law in 2001.% After its
accession to the W1'C, China did not slow down its steps to
improve its copyright protection. Conversely, it started to pay
more attention to the enforcement of IPR. In order to facilitate
the enforcement of IP laws and TRIPS, China enacted a number
of IP related implementation rules and judicial interpretations,
such as the Interpretation of the SPC Concerning Several Issues
on Application of Law in Hearing Correctly the Civil Copyright
Cases, Implementing Regulations of the Copyright Law of the
PRC in 2002; Interpretation by the SPC in Handling Criminal
Cases of Infringing IP in 2004.%0 All these legislative efforts
seem also to be recognized by the U.S. government. The USTR,
in its 2004 Report to Congress, stared: “China has undertaken
substantial efforts in this regard, as it has revised or adopted a
wide range of laws, regulations and other measures. While some
problems remain, China did a relatively good job of everhauling

its legal regime...”®!

Lastly, China’s copyright policy has become increasingly
positive due to the growth of its domestic copyright industries
in recent years. Many data and facts demonstrate that China’s
copyright industry has experienced remarkable growth. Using
the publishing industry as an example, with business steadily up
each year China has become an important international center
for book publishing, The number of published book caregories
increased from 92,972 in 1991 to 110,283 in 1996.5 In 2002,
the number went beyond 178,900 (up by 12% over 2001).%
The growth of China’s software industry is even faster. Although
Chinese software companies only appeared in the fate 1980s,

they grew dramatically in the 19905.% Based on statistics, the
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average annual growth rate of whole industry was over 30%
between 1992 and 2000 (albeit from a very small base).%
Meoreover, the International Data Corporation (IDC) estimated
China’s software market would keep the same annual growth
rate (over 30%) between 2000 and 2005.% Many commentarors
also believe that China has a huge portential marker for movie
and broadcasting. China’s movie industry had generared 4.1
billion yuan RMB (about US $500 million) revenue in 2004.5
It was estimated that this figure would exceed 10 billion (about
US$1.2 billion) by 2007.98 As a result, preventing copyright
piracy is not only important for protecting foreign copyright
holders, but also important for protecting China’s indigenous
cepyright industries. Therefore, the dramatic growth of domestic
copyright industries arpuably constitutes an important internal
reason for China to adopt a positive copyright policy and

constantly strengthen its enforcement of copyright laws.

In conclusion, the domestic and international factors discussed
above work in harmony to promote the relatively peaceful
resolution of potential IP trade disputes between China and
the U.S.

Establiskment of Proper Copyright Policy/Strategy

I now provide two general principles or suggestions for a nation
(especially a copyright importing country) to formulate proper

copyright policies in the digital age.

WIPO has incorporated “development” as an integral part ofits
major missions since 1974.5? Thus, when making its copyright
policy, the first principle that a nation has to bear in mind may
be that it should align copyright and economic development
policies in order to make copyright pelicy more systematic and
sustainable. In recent years, it seems that China has started
to pay more attention to coordinate its copyright policy with
its development policy. The major goals of Chinds IP laws
and policies were summarized by Professor Zheng Chengsi
{Director of the IP Center of the Chinese Academy of Social
Sciences) in three dimensions: (1) strengthening the protection
of IP; (2) increasing the amount of self-owned IP production;
(3} accelerating the industrialization of IP production, i.e.
facilitating the entry onto the market of domestic IP product
as soon as possible.’® Thus, it is clear that enhancing the
development of domestic copyright industries and IP economy
(goals (2)(3)) has become one important component of China’s

current IP strategy.

A typical example of applying such 2 strategy may be China’s
reform of copyright exporting policy in 2004. Before 2004,
most domestic movie and sound recording companies in. China
did not have an export right, and only the administrative
department of the State Council had the authorization to
approve and issue an export license. Under the new rule, any
movie and sound recording company, whose registered capital
is no less than 1 million RMB (about US $123, 000), is eligible
to apply for an export license. Administrative departments at
the provincial level would also have authorization to approve
an export license on movie and sound recording products.”!
The reformed copyright export policy arguably assists domestic
copyright industries to explore overseas markets, and it would
contribute to the development of domestic copyright industries
and China’s IP economy in general. A similar approach might
also be applicable to other countries (especially copyright
importing countries). Governments should try to adopt various
preferential policies to enhance the development of domestic

copyright industries.

In summary, governments should regard both strengthening
IP protection and enhancing the development of domestic [P
ecoriomy as integral parts of their future economic, political
and legal reforms.”? They should try to create more business
incentives for the pubic and domestic industries to protect IPR,
and uy to realize harmony between copyright protection and

the development of IP economy.

The second principle that a nation should pay attention to
when making its copyright policy is to establish a relarionship
between copyright policy and technology policy. Over the
past few years, western countries have constantly advocated
“intellectual property is an important tool in econemic,
social and cultural development, and it encourages domestic
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innovation, investment and technology transfer.
protections “allow arrists to ‘benefit from their creations”.
These promises and IP success in western countries made many
developing countries believe that “IP” and “technology transfer”
are quick routes to modernization.”” However, undesirable
realities in most developing countries, especially in African
countries, broke “the myth of development” that Western
countries promised. As Professor Ruth Gana explains:

“Of all the various programs and policy ... none has

been as detrimental to the development process in Africa

as rechnology transfer from developed countries. .. After

three decades of experimenting with Western-styled



_IP laws and an inordinate emphasis on technology
from developed countries as an agent of development,
Aftican countries remain mired in the trenches of

: underdevelopments.”%

1n fact, one of the main reasons for the failure of modernization
: in most African countries is not “technology transfer” itself,
but the inherent problem in current “international IP systems”
which were used to facilitate such 2 “technology transfer”. As
Professor Gana further criticized, the current international
IP systémn “enabled owners of intellectual goods in developed
counties to control access by developing counties to technology
. while also exacting from these countries huge transaction costs
and licensing fees”.”” Obviously, such a system has not struck
a good balance berween the benefits for advanced IP exporting
countries and less developed IP importing countries. Another
major reason for the failure of “the myth of development” may
be that some developing countries relied too much on IP and
technology transfer, and ignored or failed to coordinate jts IP
policy in line with its technology policy and economic policy. In
fact, the IP success in western civilization should be understood
“in connection with a series of histotical events”.”® For example,
the U.S.’s current technology advantage seems more owed to its
strategic deployment of government’s technological, economic,
and defensive policies after the World War I1,7? rather than irs
IP policy alone.

As such, copyright law and IP policy cannot not replace
technology policy to enhance a nation’s technology development
and modernization. A nation should always bear in mind that
“IP alone cannot bring abour developmene”,*%and should always
try to addpt copyright/IP policy in line with its technological,
economic, and other development policy.

Establishment of A More Balanced International Digital
Legislative Order

Besides the efforts of individual countries, the implementation
of national copyright policy requires a good international
environment. However, under current economic globalization
environment, highly protectionist copyright polices adepted by
some countries have greatly influenced independent digital law

and policy making in other countries.

As mentioned above, over the past few years, developed copyright

exporting countties consistently encouraged or pressured

other countries to enact strong IP laws, A strong IP regime is
obviously more in favor of IP exporting countries rather than
IP importing countries.3! However, most developing countries
do not have the same economic power as China to cope with
threarened trade wars and sanctions from developed countries,
and have to follow their own views. In fact, besides developing
countries, some developed copyright importing countries were
also deeply influenced. For example, the Australia-Unired States
Free Trade Agreement (FTA) concluded in 2004 includes an
IPR chapter.®? It not only requires Australia to import the US-
style ISP safe harbour provisions and anti-circumvention rules
in DMCA, bur also requires Australia to extend the term of
copyright protection for an additional 20 years.® Although
Australia might receive certain concessions in other areas, an
extension of copyright protection is clearly more in favor of
the US copyright exporters, rather than of Australia’s consumers
(since Australia is a copyright importing nation).%¥ In contrast, a
more highly protectionist digital legislation ¢an be found in the
EU Database Directive (EU Directive),®® and this time, even
the U.S. (copyright exporting nation) was greatly influenced.
The Directive included a “reciprocity protection provision”86
which allows EU member states to extend sui generis protection
to a foreign database only if the foreign country also offers
comparable protection to EU databases. Such provision arguably
place foreign database producers in a difficult position within the
European market,%” and forces other countries to pass database
laws identical to EU model. Thus, some 1.5, commentators
have criticized the EU as creating a “dangerous precedent” that
industrialized nations with sufficient market power would use
recipracity provisions to “influence the public policy choices of
other countries”, and “force sui generis IP provisions on other
countries” % In fact, the Directive even directly influenced
the process of the U.S, database legislarion as it made many
U.S. database producers and legislators started to worry about
the U.S. Bill’s comparability with the EU Directive rather than

independently make their own law.%

Therefore, it could be concluded that highly protectionist
copyright legislation/policies would not only hurt developing
countries, but also might harm developed countries. A more
balanced inrernational legislative order is important for all
nations to independently establish and implement their own

copyright laws and policies.

Since it is necessary o establish a more effective international

digital legislative order, we turn to the question of how to establish
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it. In fact, both WiPO and major international copyright
conventions, such as the Berne Convention, have provided a good
theoretical framework and set up some fundamental principles
for establishing an effective interna}:ional IP legislative order,
such as (1) National Treatment Principle,”” and (2) Integration
of IP and Development Considerations (“Development
Principle”’).”' The key problem is the implementation. The
establishment of a more balanced digital legislative order

requires efforts on the parc of all parties.

International organizations such as WIPO should try to
balance the conflicts of benefits between different countries
in internacional IP trades, and wy to minimize the impacts
of prorectionist IP policies. They should also try to adopt
more effective measures to encourage developing countries to
approach international negotiations on IP and development
issues, -and constantly improve developing countries’ ability
to participate in law/policy-making at the internatonal level.
For individual countties, they should actively participate in
main events in WIPO and other international institutions,
and strengthen domestic implementation and enforcement of
international IP treaties. When a nation, especially a developed
copyright exporting country, makes its copyright and
development policy in pursuit of the maximization of domestic
benefits, it should always bear in mind its responsibilities as a
member of the international community. They should provide
a leeway for other countries, especially developing countries, to

develop various IP policies that suit their own sitnations.

The involvement of scholars and non-government organizations
(NGOs) is also very importani. Quite a few scholars in
developed countries have realized that suggestions or policy
initiatives on IP reform that they have made are not easily
accepted by governments in developed copyright exporting
countries (due to many national economic and polirical reasons).
Therefore, they set up a number of NGOs to encourage public
copyright users to defend free speech and fair use rights, and
fight against overly strong copyright protection regimes, in
order to facilitate the legal dissemination of copyright works
worldwide. One notable example is “Creative Commons”, an
NGO founded by Professor Lawrence Lessig-”2 On the other
hand, they argue that developing countries, such as China,
should play a main role in enhancing the establishment of a
mote effective international IP legislative order?? Indeed, it is
unlikely that copyright exporting countries would play leading

roles in reforming current international IP system, which is

now clearly more in favor of them. Thus, developing countries
and copyright-exporting countries should take responsibility in
the digital age, and work together to contribute to the reform
of current IP system. The future IP system should suike a
better balance between public users’ affordability and copyright
owners’ benefits. I should also strike a berrer balance of benefies
in different countries, in order to enhance innovation, to reduce
the cost of internarional technology rransfer, and to facilicate

the modernization of developing countries.
Conclusion

In 1756, Voltaire said, “[t}he true conquerors are those who know
how to make laws. Their power is stable; the othets are torrents
which pass.”®® In the digital age, the dramatic development
of Interner technologies not only brings great challenges to
traditional business models and copyright protection systems,
but also brings many opportunities for different countries to

make digital Jaws and policy.

It is imperative that international insticutions, individual
countries, non-government organizations and scholars work
collaboratively in order to realize the harmony of IP protection
and social development. Only then will a more effective

international legislative order be established in the digital age.
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