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There were always bound to be teething problems with the introduction of a system designed to revolutionise the priority rules applying to security interests. After five years of operation, it is clear that practitioners are still coming to terms with the intersection of the Personal Property Securities Act 2009 (Cth)(‘PPSA’) and the common law principles, as well as the flexibility or perhaps, lack thereof, of the PPSA’s provisions. This paper will consider perfection, which is a central tenet of the PPSA, and the mechanism by which parties guarantee the priority of their security interest. This paper begins with a discussion of some key PPSA decisions which have demonstrated the inflexibility of the Act’s perfection requirements. This paper then turns to consider the consequences that will flow from a failure to perfect a security interest in accordance with the provisions of the PPSA. This paper will then examine whether any relevant equitable exceptions may exist which could be utilised by parties to ameliorate the harsh consequences that would otherwise flow from a failure to perfect under the PPSA. 

The ultimate function of the PPSA is to act a priority register, alerting interested parties to any security interests that may exist over pieces of personal property. For parties to achieve priority they must first satisfy several steps prescribed by the PPSA. The first requirement is that the security interest has ‘attached’ to the relevant collateral.[footnoteRef:2] This requires that the grantor has rights in the collateral and has either given value for the security interest or has done some act by which the security interest arises.[footnoteRef:3] Having satisfied this step, the secured party must then show that their security interest is enforceable against third parties.[footnoteRef:4] To do so, the secured party must show that they either: possess the collateral,[footnoteRef:5] have ‘control’ over the collateral,[footnoteRef:6] or have executed a security agreement with respect to the collateral.[footnoteRef:7] Once a secured party has established that their security interest is enforceable against third parties, they must then perfect their security interest. This may also be achieved by possession or control over the relevant collateral,[footnoteRef:8] but it may also be satisfied by the secured party registering a security interest upon the Personal Property Securities Register (PPSR).[footnoteRef:9] [2:  Personal Property Securities Act 2009 (Cth), s 19 – ‘attachment’. ‘Collateral’ is defined in s 10 to mean, “personal property to which a security interest is attached”. ]  [3:  Ibid, s 19(2)(a)-(b). ]  [4:  Ibid, s 20. ]  [5:  Ibid, s 20(1)(b)(i).]  [6:  Ibid, s 20(1)(b)(ii) note: this method of enforceability is only available with respect to certain types of property as identified in s 21(2)(c)(i)-(vi).  ]  [7:  Ibid, s 20(1)(b)(iii). ]  [8:  Ibid, s 21(2)(b)-(c). ]  [9:  Ibid, s 21(2)(a). ] 

This paper will focus upon the formalities of the PPSA as they pertain to registration. This act of registration is also critical for the resolution of any priority dispute that may arise over a piece of collateral, as any competition between security interests perfected otherwise than by control, will be determined in accordance with the date of each security interest’s perfection.[footnoteRef:10]  [10:  Personal Property Securities Act 2009 (Cth), s 55(4).] 


This paper will consider two categories of case that have arisen thus far under the PPSA. In the first, those cases where parties have registered a security agreement, but that registration is defective due to some error. In the second, the cases where parties have not procured registration at all but have attempted to challenge the legality of the consequences that flow from that failure to register. 

I SERIOUSLY MISLEADING DEFECTS AND LOSS OF PRIORITY
The process for registering a security interest under the PPSA is governed by Chapter 5 of the Act. For a party to register on the PPSR they must register a financing statement with respect to a relevant ‘security interest’; with ‘security interest’ defined in accordance with s 12 of the PPSA.[footnoteRef:11] In contrast to pre-PPSA registers which required the registration of a copy of the relevant security agreement, the aim of the financing change statement is not to communicate the terms of the agreement between the secured party and the grantor, but is instead registered for the purpose of alerting other parties that a secured party may already have an interest in the relevant collateral.[footnoteRef:12] Section 153 of the PPSA provides that the financing statement must include “the grantor’s details as prescribed in the regulations”.[footnoteRef:13] Should a party fail to include the relevant details then a court is open to conclude that the registration is ineffective. Pursuant to s 164(1) a registration will be ineffective if there is a seriously misleading defect in the registration, or a defect mentioned under s 165(b). While ‘seriously misleading defect’ is a crucial term for determining the validity of a registration, it is not in fact defined in the PPSA. Relevantly s 165(b) refers to cases where a search of the register by reference to the details required under s 153 would be incapable of disclosing the registration. The consequence of a court concluding that there is a seriously misleading defect is that the secured party will lose their priority.  [11:  Personal Property Securities Act 2009 (Cth), s 150(1)(a).]  [12:  Personal Property Securities Act 2009 (Cth), s 153(1) prescribes the details to be included on a financing change statement, including details of the grantor, the secured party and a brief description of the relevant collateral.  ]  [13:  Personal Property Securities Regulations 2010 (Cth), Sch 1.] 


This exact consequence arose in the recent decision of OneSteel.[footnoteRef:14] The relevant leasing agreement was entered into in October 2014, and the parties agreed that it constituted a PPS Lease within the meaning of s 13 of the PPSA. OneSteel  was the lessee or grantor under the arrangement, and Alleasing as the secured party registered a financing statement against OneSteel’s ABN, rather than its ACN. Subsequently OneSteel appointed administrators, and Alleasing sought to register fresh financing statements to correctly identify OneSteel’s ACN.  [14:  In the matter of OneSteel Manufacturing Pty Limited (administrators appointed) [2017] NSWSC 21.] 


Alleasing contended that the original financing statements were effective to retain their priority over the leased property, despite their failure to include OneSteel ’s ACN. Alleasing argued that they had included all of the required details in their financing statement, pointing to s 153(1) of the PPSA which provides that a “financing statement…consists of data that complies with the following table” (emphasis added). Alleasing contended that as OneSteel’s ABN was 42 004 651 325 and its ACN was 004 651 325, the data in the financing statement contained reference to OneSteel’s ACN. In addition, Alleasing argued that searches conducted outside of the PPSR on third party 
“business-to-government” (‘B2G) platforms would reveal the registrations. This was so, because B2G platforms allowed for more robust searches of all details relating to a grantor, so a search of OneSteel’s ABN through those services would have revealed the registration. 

Justice Brereton dismissed Alleasing’s application and rejected each of its grounds. With respect to their argument concerning the relevant data for the purposes of an effective registration under s 153(1), his Honour concluded that the fact that the ABN happens to include the ACN does not mean that a financing statement including the ABN equates to it having included the ACN.[footnoteRef:15] It remained to be determined if this amounted to a defect which was ‘seriously misleading’, or would result in the registration being incapable of being located by a search of the register, pursuant to s 165(b).[footnoteRef:16] Whether a search would reveal the registration required that the search be conducted in the ‘approved form’ under s 170(3)(b). While Brereton J accepted that the B2G searches relied upon by Alleasing would permit an approved form of search, the searches conducted by those platforms would not fall within the meaning of an authorised search. A search would only be authorised under s 171 if the search is conducted by reference to the details of the grantor which are prescribed by the regulations. In the case of OneSteel, the only authorised search for the purposes of s 171 would be a search which used OneSteel’s ACN as the search parameter.[footnoteRef:17] [15:  In the matter of OneSteel Manufacturing Pty Limited (administrators appointed) [2017] NSWSC 21 at [16] per Brereton J.]  [16:  Section 165(b) provides that such registrations must comply with the Regulations: Personal Property Securities Regulations 2010 (Cth), Sch 1, cl 1.3, item 3 which requires a registration in relation to a corporation to include its ACN. ]  [17:  Cf Personal Property Securities Regulations 2010 (Cth), Sch 1, cl 1.3, item 3 and s 171(1)(a).] 


Accordingly, Brereton J concluded that a search on one of the B2G platforms which relied solely upon the ACN would be in no better of a position to locate the relevant registrations. Accordingly, his Honour was unwilling to interpret section 165(1)(b) as embracing searches conducted upon external platforms that relied on parameters other than those permitted by an authorised search under s 171(1)(a), as to do so would defeat the purpose of the provision. In considering whether the registrations were seriously misleading within the meaning of s 164(1)(a), his Honour examined the approach taken the New Zealand courts in construing the comparable provisions of the Personal Property Securities Act 1999 (NZ).  In Rabobank New Zealand Ltd v Stockco Ltd, it was held that a financing statement which referred to the names of a married couple who operated a farm, rather than the name of their partnership was not seriously misleading.[footnoteRef:18]  [18:  Rabobank New Zealand Ltd v Stockco Ltd [2011] 13 TCLR 191.] 


That decision was contrasted with the outcome in Polymers International Ltd v Toon.[footnoteRef:19] In that case, Polymers had registered a financing statement which had failed to include the debtor company’s incorporation number. Asher J held that the question to be answered was whether the error would prevent a registration being disclosed by a properly formatted search in the relevant searchable field, which was found to be the case with respect to Polymers’ registration.[footnoteRef:20] Justice Brereton favoured the approach adopted by Asher J, as, in his view, it ensured the integrity and reliability of the PPS register and placed the obligation upon secured creditors to be certain that their registration would be capable of being located by future parties.[footnoteRef:21] Furthermore, his Honour noted that the PPSA does not predicate a conclusion that a registration is seriously misleading upon actual evidence that a party was actually misled,[footnoteRef:22] rather the inquiry is based upon whether there is the potential for that to occur.[footnoteRef:23] [19:  Polymers International Ltd v Toon [2013] NZHC 1897.]  [20:  Polymers International Ltd v Toon [2013] NZHC 1897 at [19]. ]  [21:  In the matter of OneSteel Manufacturing Pty Limited (administrators appointed) [2017] NSWSC 21 at [39] per Brereton J.]  [22:  Personal Property Securities Act 2009 (Cth), s 164(2).]  [23:  In the matter of OneSteel Manufacturing Pty Limited (administrators appointed) [2017] NSWSC 21 at [40] per Brereton J.] 

In the earlier case of Future Revelation, Brereton J had concluded that a similar omission did not amount to a seriously misleading error.[footnoteRef:24] In that case, rather than the details of the grantor being incorrect, it was the details of the secured party that were incorrect. In its registration, Suncorp as the secured party, had been identified by its ABN rather than its ACN. The court confirmed that a registration made within time was not ineffective by reason of a minor defect in the secured party’s details. In reaching his conclusion that the registration was not seriously misleading, Justice Brereton noted that a search of the PPSR by reference to the identity of the collateral or of the grantor would have disclosed the relevant security interest regardless of whether the ACN or the ABN of the secured party had been recorded on the registration.[footnoteRef:25]  [24:  Future Revelation Ltd v Medica Radiology & Nuclear Medicine Ltd [2013] NSWSC 1741.]  [25:  Future Revelation Ltd v Medica Radiology & Nuclear Medicine Ltd [2013] NSWSC 1741 at [7] per Brereton J. ] 

As the conclusions in OneSteel and Future Revelation demonstrate, it will be crucial for secured parties to correctly identify the grantor when registering a security agreement. While the court may be willing to forgive errors relating to the identity of the secured party (as occurred in Future Revelation), the registration requirements will be applied inflexibly to registration errors arising from imperfect identification of the relevant grantor. Simple errors in registration can result in a registration being declared defective, and a party thereby losing the priority they would have otherwise enjoyed. Further, as OneSteel shows, although the registration may be available through a search of an external platform which offers broader search parameters, the existence of that service will not cure a defective registration. The central role of the PPSR as a noticeboard for registration will necessitate the conclusion that such a registration is defective, regardless of the external means by which parties may locate that interest. 
II THE CONSEQUENCES OF FAILING TO PERFECT
 
In Part I, this paper addressed the loss of priority that will result when parties register a financing statement which is in some way defective. In Part II, this paper turns to consider the consequences that that a failure to perfect a security interest may produce beyond merely a loss of priority. In particular, the decisions considered below address the effect of a party’s failure to perfect in the event that the relevant grantor becomes insolvent.   
Section 267 of the Personal Property Securities Act 2009 (Cth) (‘the PPSA’) provides that a failure to perfect a security interest by the time that certain insolvency procedures or events occur will render the security interest, for all intents and purposes, ineffective. This provision is not unusual under secured transactions law, and mirrors similar provisions under the United States Uniform Commercial Code, as well as the Canadian PPSAs.[footnoteRef:26] The effect of s 267 differs from some of the international provisions, such as the Canadian PPSAs which, rather than ‘vesting’ the unperfected interest in the grantor instead provide that the interest is ‘not effective’ against the grantor’s trustee in bankruptcy or liquidator.[footnoteRef:27] The Australian formulation has sidestepped many of the difficulties which have been encountered in the Canadian context. The Canadian courts have grappled with the question of how, in accordance with the nemo dat quod non habet principle, the interest of the party claiming through the grantor could prevail against the secured party if the security interest obtained by the grantor is merely ‘ineffective’.[footnoteRef:28] [26:  Uniform Commercial Code – Secured Transactions s 9-371(a)(2); Personal Property Security Act SS 1993, c P-62 (Saskatchewan), s 20(2). ]  [27:  Personal Property Security Act SS 1993, c P-62 (Saskatchewan), s 20(2). ]  [28:  See Re Giffen (1998) 155 DLR (4th) 322, where the Canadian Supreme Court considered the interaction between the rights of a trustee in bankruptcy and a lessor under a PPS lease, and concluded that while the lessor retained the common law title to the property the provision prevented them from enforcing those rights against the trustee in bankruptcy. ] 

Pursuant to s 267(2) an unperfected security interest ‘vests in the grantor’ immediately before the insolvency event occurs. The ‘events’ which are covered by the provision include the making of a winding up order,[footnoteRef:29] the commencement of a voluntary administration,[footnoteRef:30] and the making of a sequestration order,[footnoteRef:31] but does not include the appointment of receivers.[footnoteRef:32] The provision provides the grantor with unencumbered title to the collateral, which can then pass to the administrator or liquidator [footnoteRef:33] [29:  Personal Property Securities Act 2009 (Cth), s 267(1)(b)(i) which will be deemed to have occurred on the day the winding up commences. ]  [30:  Personal Property Securities Act 2009 (Cth), s 267(1)(b)(ii); cf Corporations Act 2001 (Cth), s 513C: will be deemed to have occurred either on the day the administration began, of if the administration began during the process of winding up the company, the day upon which the winding up began.]  [31:  Personal Property Securities Act 2009 (Cth), s 267(1)(b)(iii); cf Bankruptcy Act 1966 (Cth), ss 55, 56E and 57. For personal bankruptcy, the event will occur either on the date of the sequestration order or on the date upon which the person becomes bankrupt under the provisions of the Bankruptcy Act 1966 (Cth).]  [32:  Anthony Duggan and David Brown, ‘Australian Personal Property Securities Law’ (2nd ed, 2016, LexisNexis Butterworths), 407. ]  [33:  The grantor being the party who has granted the relevant unperfected security interest. ] 

The effect of s 267 can result in seemingly harsh and often expensive consequences for secured parties. In two decisions considered below, parties attempted to argue that an inflexible application of the perfection requirements, and a subsequent engagement of s 267, produced an unconstitutional result such that their property was not acquired on just terms. 
AWHITE V SPIERS EARTHWORKS
In White v Spiers Earthworks Pty Ltd,[footnoteRef:34] a construction company Spiers Earthworks Pty Ltd (‘Spiers’) entered into a hire purchase agreement in 2010 with BEM Equipment Pty Ltd (‘BEM’) for the hire of $1.4 million worth of vehicles and trailers. This arrangement constituted a transitional security interest, being a security interest which could have been registered prior to the enactment of the PPSA upon a separate register: the Register of Encumbered Vehicles (REVS).[footnoteRef:35] However, Spiers did not register its interest on the REVS at that time, nor did it register its interest upon the PPSR once the PPSA had been enacted on 30 January 2012.   [34:  White v Spiers Earthworks Pty Ltd [2014] WASC 139; (2014) 99 ACSR 214, Le Miere J.]  [35:  As required by the Chattel Securities Act 1987 (WA).] 


In July 2013 BEM encountered financial difficulties, and administrators were appointed. The administrators sought to repossess the vehicles on the basis that Spiers’ interest was unperfected as at the date of the relevant s 267 event: their appointment as administrators. Spiers’ challenged the vesting of its property under s 267, and contended that this was contrary to s 51(xxxi) of the Australian Constitution as it would effect an acquisition of property by the administrators other than on just terms.

Le Miere J concluded that as the interest had been entered into prior to the commencement of the PPSA it met the status of a ‘transitional security interest’, and would have acquired perfection as a deemed security interest if it had been registered on a transitional register.[footnoteRef:36] As Spiers had not registered upon the REVS register, being the relevant transitional register, Spiers was denied perfection by virtue of s 322(3).[footnoteRef:37] This permitted the interest to vest in BEM immediately before the appointment of the administrators.[footnoteRef:38] His Honour then considered Spier’s constitutional challenge to the validity of s 267. By reference to the High Court’s decision in Australian Tape Manufacturers, Le Miere J held that s 267 was not a provision for the acquisition of property, but rather “a genuine adjustment of the competing rights, claims or obligations of persons in a particular relationship or area of activity”.[footnoteRef:39] This conclusion was reinforced by reference to the guide to Pt 8.2 of the PPSA, which includes s 267, and provides that, “some secured parties are entitled to damages or compensation in relation to the vesting of unperfected interests under this Part”. On this basis, his Honour found that s 267 did not fall within the scope of s 51(xxxi) of the Constitution and validly vested Spiers’ security interest in BEM’s administrators.[footnoteRef:40] [36:  Personal Property Securities Act 2009 (Cth), s 322. ]  [37:  White v Spiers Earthworks Pty Ltd [2014] WASC 139; (2014) 99 ACSR 214 at [31]-[32] per Le Miere J. Personal Property Securities Act 2009 (Cth), s 322(3), cf Personal Property Securities Regulations 2010 (Cth), reg 9.2.]  [38:  Personal Property Securities Act 2009 (Cth), s 267(2).]  [39:  White v Spiers Earthworks Pty Ltd [2014] WASC 139; (2014) 99 ACSR 214 at [37]-[38] per Le Miere J; cf Australian Tape Manufacturers Assoc Ltd v Cth (1993) 176 CLR 480, 510 per Mason CJ, Brennan, Deane and Gaudron JJ.]  [40:  White v Spiers Earthworks Pty Ltd [2014] WASC 139; (2014) 99 ACSR 214 at [40] per Le Miere J.] 


B ONESTEEL REVISITED

An alternate argument raised in OneSteel by Alleasing raised a similar challenge to validity of s 267 of the PPSA. Alleasing argued that s 267 had contravened s 252B of the PPSA, which states that “a provision of this Act does not apply to the extent that the operation of the provision would result in an acquisition of property from a person otherwise than on just terms.”[footnoteRef:41] It was the contention of Alleasing that as the relevant collateral was leased property, s 267 would have the effect of vesting their interest as lessor in OneSteel (the lessee), despite OneSteel only ever having a possessory interest in the property, and would amount to an acquisition of Alleasing’s property that was not on just terms.  [41:  Note: s 252B(2) provides that ‘acquisition of property’ has the same meaning as the Australian Constitution, s 51(xxxi).] 


In considering this argument Brereton J determined that that s 51(xxxi) of the Australian Constitution was not engaged in the circumstances of the case. In considering s 252B of the PPSA which prevents unjust acquisitions of property, his Honour noted that s 267 which causes a vesting of property upon insolvency did not affect an acquisition of property.[footnoteRef:42] Instead, s 267 prescribes the consequences for the secured party of failing to perfect its security interest, namely that such interests would vest in the grantor upon the appointment of an administrator.[footnoteRef:43] His Honour drew upon comments of the High Court in Telstra Corp Ltd v Commonwealth to label Alleasing’s argument as “synthetic and unreal”.[footnoteRef:44] His Honour noted that Alleasing had misunderstood its rights in the property, and that at the moment it granted its lease to OneSteel, its  “bundle of rights” became subject to the operation of s 267 if it failed to comply with the requirements for perfection of a security interest under s 21 of the PPSA.[footnoteRef:45]  [42:  In the matter of OneSteel Manufacturing Pty Limited (administrators appointed) [2017] NSWSC 21 at [45] per Brereton J.]  [43:  In the matter of OneSteel Manufacturing Pty Limited (administrators appointed) [2017] NSWSC 21 at [45] per Brereton J.]  [44:  Telstra Corp Ltd v Commonwealth (2008) 234 CLR 210; (2008) 243 ALR 1; (2008) 82 ALJR 521; [2008] HCA 7 at [52] per the Court.]  [45:  In the matter of OneSteel Manufacturing Pty Limited (administrators appointed) [2017] NSWSC 21 at [46] per Brereton J.] 


In addition, his Honour excluded the operation of s 51(xxxi) of the Australian Constitution on the basis that the purported acquisition was not being carried out by the Commonwealth Legislature. Relevantly, the scope of s 51(xxxi) only extends to confine acquisitions for purposes “in respect of which the Parliament has the power to make laws” and would not apply to acquisitions of property for simply any purpose. His Honour referred to the High Court’s decision in Mutual Pools & Staff Pty Ltd v The Commonwealth,[footnoteRef:46] where Mason CJ had noted that: [46:  Mutual Pools & Staff Pty Ltd v The Commonwealth (1994) 179 CLR 155 at 169; (1994) 119 ALR 577 at 585; (1994) 68 ALJR 216; [1994] HCA 9 per Mason CJ. ] 


“a law made in the exercise of the power with respect to bankruptcy and insolvency, which provides for the sequestration of the property of a bankrupt and its vesting in the Official Receiver, is not a law with respect to the acquisition of property within s 51(xxxi) [Attorney-General (Cth) v Schmidt (No 1) (Re Doehnert Mueller Schmidt) (1961) 105 CLR at 372]. It is no more and no less than a law which regulates the incidents and effects of bankruptcy, the provision for the vesting of title to the bankrupt's property in the Official Receiver being subordinate to sequestration. That element in the law would not enable one to describe it with any semblance of accuracy as a law for the acquisition of property.”

In the same case, Dawson and Toohey JJ noted that the provision would extend to the acquisition of property by persons other than the Commonwealth, but only if it was for a purpose in respect of which the parliament has the power to make laws.”[footnoteRef:47] On this basis, Brereton J considered that property which vests upon the appointment of an administrator under s 267 of the PPSA was acquired for the grantor’s purpose, not a Commonwealth purpose.[footnoteRef:48]  [47:  Mutual Pools & Staff Pty Ltd v The Commonwealth (1994) 179 CLR 155 at 169; (1994) 119 ALR 577 at 585; (1994) 68 ALJR 216; [1994] HCA 9 per Dawson and Toohey JJ.]  [48:  In the matter of OneSteel Manufacturing Pty Limited (administrators appointed) [2017] NSWSC 21 at [52] per Brereton J.] 


In addition, in line with the Le Miere J’s conclusion in White v Spiers Earthworks, his Honour concluded that the function of s 267 is to achieve a “genuine adjustment of competing rights, claims and obligations between owners of interests in personal property, and is not a law with respect to the acquisition of property for the purposes of s 51(xxxi)”, thus, s 252B of the PPSA was not engaged.[footnoteRef:49] Further, his Honour noted that the PPSA is a law with respect to bankruptcy and insolvency and falls under s 51(xvii) of the Constitution.[footnoteRef:50] As such, there was no need to resort s 51(xxxi) and consider questions relating to acquisition on just terms.  [49:  In the matter of OneSteel Manufacturing Pty Limited (administrators appointed) [2017] NSWSC 21 at [53]-[56] per Brereton J, following the decision of Le Miere J in White v Spiers Earthworks Pty Ltd (2014) 99 ACSR 214 at 222–3; [2014] WASC 139 at [39]–[40].]  [50:  In the matter of OneSteel Manufacturing Pty Limited (administrators appointed) [2017] NSWSC 21 at [58]-[59] per Brereton J.] 


His Honour also noted that the PPSA as a whole had only arisen through the exercise of the referral power under s 51 (xxxvii), and as a result of that, the Commonwealth’s power to legislate on the matter was to be determined by reference to the scope of the authorisation granted by the States.[footnoteRef:51] Relevantly, that referral included s 267, and thus, without a contrary intention being shown, the operation of s 51(xxxi) was excluded. In fact, the explanatory memorandum for the Amendment Act expressly stated that s 252B was inserted to remove any doubt about the constitutionality of the PPSA, evincing an intention that no provision of the PPSA should authorise an acquisition of property within the meaning of s 51(xxxi) on other than just terms.[footnoteRef:52]  [51:  In the matter of OneSteel Manufacturing Pty Limited (administrators appointed) [2017] NSWSC 21 at [60]-[61] per Brereton J.]  [52:  Personal Property Securities (Corporations and Other Amendments) Act 2010 (Cth) Explanatory Memorandum, 9.139, “This item inserts two sections that seek to remove any doubt about the constitutionality of the PPS Act’.] 


As the failed challenges in White v Spiers and OneSteel indicate, the consequences which flow from a failure to perfect a security interest are insulated from constitutional challenge. While it may seem incongruous on pre-PPSA understanding that a possessory interest could be sufficient to justify the vesting of property in a third party, it is clear that the PPSA system eliminates such notions and will produce such an outcome. Yet, as this paper goes on to consider, there may be other possible exceptions to the PPSA perfection requirements which could avoid a strict application of the PPSA formalities. 		


III EQUITABLE INTERVENTION

The principles of equity are deeply interwoven in the law of property and secured transactions. Equity has frequently stepped in to provide a remedy for parties who would otherwise be left stranded. This is also true of equity’s role in secured transaction, with equity’s recognition of the mortgagor’s equity of redemption, the equitable charge as well as rights of marshalling and subrogation. Yet, while much has been said about equity’s role in adapting and modifying the common law, there has been less attention to its impact upon statute.[footnoteRef:53] As Finn J has commented, we now live in “The Age of Statutes”, where “it is a statute which, more often than not, provides the rights necessary to secure the basic amenities of life in modern society”.[footnoteRef:54]  [53:  Mark Leeming, ‘Theories and Principles Underlying the Development of the Common Law – the Statutory Elephant in the Room’ (2013) 36 UNSW Law Journal 1002.]  [54:  Buck v Comcare (1996) 66 FCR 359, 364-365.] 


This relationship between equity and statute is of particular relevance in the context of the PPSA, as the Act itself attempts to unify principles of the common law which themselves developed with the assistance of equity. Although the PPSA attempts to provide a comprehensive priority regime for the varied disputes that may arise in relation to secured transactions, it is beyond its ability to provide an answer for every conceivable problem. This limitation is recognised in s 254 of the PPSA, which provides that the Act is “intended to operate concurrently with other Commonwealth, state or territory law as well as the general law”.[footnoteRef:55] The Act then defines ‘general law’ as ‘the principles and rules of the common law and equity’.[footnoteRef:56] [55:  Personal Property Securities Act 2009 (Cth), s 254.]  [56:  Personal Property Securities Act 2009 (Cth), s 10, definition of ‘general law’. For our purposes, equity can be defined as the body of law which draws its historical antecedents from the court of Chancery and the rulings of the Chancellor. ] 


So what precisely is the role of equity in the PPSA? At the outset, it should be noted that some writers, such as Justice Leeming, have questioned whether the relationship between equity and statute is actually different from the relationship of common law and statute.[footnoteRef:57] In his Honour’s view, the two deserve differentiation because equitable principles developed around “unifying maxims and themes rather than rigid rules”, and this difference is reflected in the way in which courts approach any arguments for change to equitable principles.[footnoteRef:58] As Justice Leeming also notes, equity’s development focused upon the role of conscience, and the recognition that there some legal rules which called for softening, adjustment or supplementation.[footnoteRef:59] This approach is mirrored in the work of Professors Pearce and Stevens, who have argued that the development equitable rights and remedies is an essential part of the broader process of legal development. They consider that equity has made a tremendous contribution to the law, “and the continuous process of remoulding equitable rights and remedies should be seen as an essential part of this overall process of legal development.”[footnoteRef:60] [57:  Mark Leeming, ‘Equity: Ageless in the “Age of Statutes”’ (2015) 9 Journal of Equity 108, 117.]  [58:  Ibid 119.]  [59:  Ibid 124.]  [60:  Robert Pearce and John Stevens, The Law of Trusts and Equitable Obligations (Oxford University Press, 4th ed, 2006) 24.] 


However, some judges have noted that the intrusion of equity into commercial law spheres should be treated with great trepidation. As Lord Browne-Wilkinson noted in the Westdeutsche Bank case, “wise judges have often warned against the wholesale importation into commercial law of equitable principles inconsistent with the certainty and speed which are essential requirements for the orderly conduct of business affairs”.[footnoteRef:61] Yet, as Lord Millett noted subsequently, “Equity’s place in the law of commerce, long resisted by commercial lawyers, can no longer be denied. What they once opposed through excessive caution they now embrace with excessive enthusiasm.”[footnoteRef:62] As Sir Anthony Mason commented, equitable doctrines and reliefs have “penetrated the citadels of business and commerce long thought, at least by common lawyers, to be immune from the intrusion of such principles”.[footnoteRef:63] [61: Westdeutsche Landesbank Girozentrale v Council of the London Borough of Islington [1996] AC 669, 695.]  [62:  Lord Peter Millett, “Equity’s Place in the Law of Commerce’ (1998) 114 Law Quarterly Review 214 at 214. ]  [63:  Sir Anthony Mason, “The Place of Equity and the Equitable Remedies in the Contemporary Common Law World” (1994) 110 Law Quarterly Review 238 at 238. ] 


This paper will now turn to consider the circumstances and reasons for which certain equitable intervention may be justified in the context of the PPSA.
A Part Performance

Part Performance is an equitable doctrine which will enable a court to decree specific performance of certain contracts, which are at law unenforceable for lack of compliance with formalities.[footnoteRef:64] The doctrine’s history can be traced back to the Statute of Frauds, where courts would recognise acts of part performance for the purpose of preventing, “the great injustice which would arise from permitting a party to escape from the engagements he has entered into, upon the ground of the Statute of Frauds, after the other party to the contract has, upon the faith of such agreement, expended his money or otherwise acted in execution of the agreement.”[footnoteRef:65] [64:  Dyson Heydon, Mark Leeming and Peter Turner, Meagher, Gummow & Lehane’s Equity Doctrines & Remedies (LexisNexis Butterworths, 5th ed, 2014) 448.]  [65:  Mundy v Jolliffe (1839) 5 Myl & C 167 at 177 per Lord Cottenham. ] 


Rather than treating part performance as a circumvention of the formalities prescribed by the Statute, courts acknowledged that the defendant was being “charged upon equities” which arose from the acts of part performance, rather than upon the enforceable contract. Equity in decreeing specific performance was compelling the defendant to waive compliance with the statute to thereby cleanse the fraud that they had committed.[footnoteRef:66] [66:  Maddison v Alderson (1883) 8 App Cas 467 at 476; [1881-5] All ER Rep 742 at 747-8 per Lord Selborne. ] 


Although part performance would provide a convenient argument for parties to exempt themselves from the formalities requirements under the PPSA, such a broad category of equitable intervention cannot be sustained. While part performance is recognised as an exception to the relevant formalities in relation to land,[footnoteRef:67] the doctrine has been omitted from the terms of the PPSA. While s 254 does permit the ‘general law’ to apply concurrently to the PPSA, the weight afforded to compliance with formalities under the PPSA (as demonstrated by the cases considered in the first two parts of this paper) would suggest that part performance is incapable of operating ‘concurrently’ in a broad sense.  [67:  Cf Conveyancing Act 1919 (NSW), s 23E(d), 54A(2) and the interstate equivalents. ] 


However, part performance may nevertheless have a narrower role to play. As noted above, the jurisdiction founding the doctrine of part performance is grounded in the prevention of fraud. Although the principle originally arose in connection with the Statute of Frauds, it has since been recognised as a more general maxim of equity that equity will not permit a statute to be used as an instrument of fraud.[footnoteRef:68] [68:  See for example: Ciaglia v Ciaglia (2010) 269 ALR 175 at [64]-[85] per White J.] 


The application of this principle to the PPSA is not without precedent. In the context of the Canadian PPSAs, Canadian courts have found the need to subordinate the priority of parties where the conduct engaged in would permit the statute to be used as an instrument of fraud. For example, in Carson Restaurants International Ltd v A-1 United Restaurant Supply Ltd the Court of Queen’s Bench for Saskatchewan subordinated the priority of a senior ranking secured party after they had engaged in deceitful behaviour.[footnoteRef:69]  [69:  Carson Restaurants International Ltd v A-1 United Restaurant Supply Ltd (1989) 8 PPSAC 276.] 


In that case, there were a number of related parties which were connected to the debtor, Yorkton Restaurant and Deli Ltd (‘Yorkton’), which was controlled by Dennis Skuter. Yorkton entered into a franchise agreement with Carson Restaurants International Ltd (‘Carson’) as franchisor. Carson was another company of which Dennis Skuter was the sole officer, director and shareholder. In September 1986, Carson acquired a security interest in Yorkton’s present and after acquired property. Then, in April 1987, A-1 United Restaurant Supply Ltd (‘A1’) acquired a security interest from Yorkton covering goods provided by A-1 to Yorkton on credit. In June 1987, Yorkton defaulted in its payments to A-1. Then, in July 1987, A-1 registered its security interest but recorded Yorkton’s name incorrectly on the financing statement. On 1 October 1987, Shonavan Holdings Inc (‘Shonavan’), a third company controlled by Skuter, was contemplating selling equipment to Yorkton on credit. Shonavan searched the PPR register on a correct spelling of Yorkton’s name, which did not reveal A-1’s security interest. On 26 October 1987, Carson registered its security interest against Yorkton’s correct name, and Shonavan registered against Yorkton’s correct name. In November 1987, Skuter then registered his own security interest against Yorkton’s correct name. On 20 January 1988, Yorkton defaulted on its obligations to Carson, and Carson seized all of Yorkton’s assets. On 26 January 1988, A-1 amended its financing statement to match the correct spelling of the debtor.
In the subsequent priority competition between A-1 and Skuter’s corporations, the priority as a starting point should have been afforded to Carson as the first, correctly registered security interest. However, the court found in favour of A-1. The court began by citing the following passage from Lord Westbury in McCormick v Grogan: “The Court of Equity has, from a very early period, decided that even an Act of Parliament shall not be used as an instrument of fraud; and if in the machinery of perpetrating a fraud an Act of Parliament intervenes, the Court of Equity, it is true, does not set aside the Act of Parliament, but it fastens on the individual who gets a title under that Act, and imposes upon him a personal obligation, because he applies the Act as an instrument for accomplishing a fraud. In this way, the Court of Equity has dealt with the Statute of Frauds, and in this manner, also, it deals with the Statute of Wills.”[footnoteRef:70] The Court in Carson held that, “... To permit Carson to take advantage of A-1 in the circumstances outlined would be to permit it, through Skuter, to use the Act as an instrument to defeat a claim of which he was not only aware, but which he deceitfully delayed by his representations to A-1 when it was pursuing its security interest against Yorkton Restaurant & Deli Ltd. on or about 18th June 1987.”[footnoteRef:71]  [70:  McCormick v Grogan (1869-1870) LR 4 HL 82 at 97 per Lord Westbury.]  [71:  Carson Restaurants International Ltd v A-1 United Restaurant Supply Ltd (1989) 8 PPSAC 276 at 280. ] 

Applying such a principle to the Australian context, if either secured party in OneSteel  or Future Revelation had been able to point to deceitful acts on the part of any of the party seeking priority then they could have retained their priority. As Lord Selborne noted in Maddison v Alderson, permitting parties to rely upon their partial performance in these narrow circumstances would not amount to a circumvention of the PPSA’s perfection requirements, but would provide that the Secured Party who would otherwise enjoy priority would be “charged with the equities” and would be required to waive the enforcement of the Act’s perfection requirements and thereby subordinate their priority. However, arguing that the statute has been used as an instrument of fraud will only provide assistance in a very narrow range of circumstances. As this paper will now turn to address, there may be a more flexible solution which could be employed. 

B In Personam Claims

Aside from instances of the statute being used as an instrument of fraud, are there other circumstances where a failure to perfect may nevertheless be salvaged in equity? It is a well-known maxim of equity that equity and the “Courts of conscience, operate in personam and not in rem”.[footnoteRef:72] Could a personal equity claim potentially broaden the scope of equitable claims applicable to the PPSA, and thereby provide parties with additional challenges to the PPSA’s perfection requirements? [72:  Ewing v Orr Ewing (1883) 9 App Cas 34, 40 per Lord Selborne. ] 

The obvious comparison in a statutory context is to the so-called ‘in personam exception’ which arises in the context of the Torrens Title real property system. The relevant legislation provides for the conferral of indefeasibility upon a registered proprietor once they have registered their interest. Once that registered proprietor obtains indefeasibility, their title is only capable of impeachment on very narrow grounds prescribed by the relevant statute.[footnoteRef:73] However, in Frazer v Walker, Lord Wilberforce stated that the principle of indefeasibility ‘in no way denies the right of a plaintiff to bring against a registered proprietor a claim in personam, founded in law or in equity, for such relief as a court acting in personam may grant’.[footnoteRef:74]  [73:  See for example Real Property Act 1900 (NSW), s 42. ]  [74:  Frazer v Walker (1967) 1 AC 569 at 585 per Lord Wilberforce.] 

The recognition of an ‘in personam exception” has raised question as to how precisely such an ‘exception’ can be reconciled with the statutory concept of indefeasibility. Recently Low has explored the ambit of in personam claims, which he refers to as ‘inter se’ claims. Low adopts the view that, “[i]n truth, the inter se exception cannot fall within the definition of an exception because it does not actually come ‘within the terms of the rule’ — namely, the principle of indefeasibility”.[footnoteRef:75] In other words, in personam exceptions are not really exceptions to the indefeasibility principle, but rather two sets of rules that, “operate on different planes”, such that the ‘inter se’ rule is not a true ‘exception’ to indefeasibility at all.[footnoteRef:76] Bennett Moses and Edgeworth contend that, rather than focussing on the limits of the in personam exception, the more defensible discussion of the exception is first “to examine the measure of protection the Torrens statutes expressly and impliedly provide, and then to allow other legal and equitable principles to operate as normal”.[footnoteRef:77] The result is “to map the general coordinates of the in personam exception, being whatever is outside the protection afforded a registered proprietor by Torrens legislation”.[footnoteRef:78] [75:  Kelvin F K Low, 'The Nature of Torrens Indefeasibility: Understanding the Limits of Personal Equities' (2009) 33 Melbourne University Law Review 205, 210. ]  [76:  Kelvin F K Low, 'The Nature of Torrens Indefeasibility: Understanding the Limits of Personal Equities' (2009) 33 Melbourne University Law Review 205, 211. ]  [77:  Lyria Bennett Moses and Brendan Edgeworth, ‘Taking it Personally: Ebb and Flow in the Torrens System’s In Personam Exception to Indefeasibility’ (2013) 35 Sydney Law Review 107, 107. ]  [78:  Lyria Bennett Moses and Brendan Edgeworth, ‘Taking it Personally: Ebb and Flow in the Torrens System’s In Personam Exception to Indefeasibility’ (2013) 35 Sydney Law Review 107, 108.] 

Consequently, claims which are based solely on the invalidity of the registered instrument are inconsistent with the Torrens system and do not give rise to an in personam claim; nor do claims which are based wholly or substantially on the fact that the registered proprietor had notice of the claimant’s interest prior to becoming registered. These claims will be inconsistent with the ‘notice provision’ in the Torrens legislation and will therefore not give rise to an in personam exception.[footnoteRef:79] [79:  Penny Carruthers and Natalie Skead, ‘Exploring the Fundamentals: Indefeasibility, in personam, proprietary estoppel and Van Dyke v Sidhu‘ (2014) 22 Australian Property Law Journal 187, 191.] 

Yet all of this discussion leaves open the question of whether such an exception ought to apply to the PPSA, and whether such an exception would even be compatible with the PPSA in the sense noted by the authors above. Given the influence that the Canadian PPSA schemes have had upon the shaping of Australia’s PPSA, it stands to reason that if an ‘in personam’ exception was warranted recognition, it would have already been recognised by the Canadian courts. To that there are two points to note. First, while the statements of Lord Wilberforce in Frazer v Walker regarding in personam rights have been repeated on numerous occasions by Australia’s appellate courts, they have been largely ignored in the Canadian context. As Ziff notes, in personam claims never gained quite so much traction in Canada, having only been mentioned in one reported case by the Saskatchewan Court of Appeal.[footnoteRef:80] [80: Bruce Ziff, ‘Resulting Trusts and Torrens Title’ (2015) 50(5) Real Property Reports 27, 28; Hermanson v Martin (1986) 43 R.P.R. 30. ] 


In light of this undeveloped line of jurisprudence, it is therefore not the case that in personam exceptions were considered incompatible with the Canadian PPSA scheme, but rather that there was no example for the Canadian courts to draw from, and no comparison against which questions of compatibility could be made. 

The second point to note is that the Uniform Canadian PPSAs, which were modelled on the Article 9 of the US Uniform Commercial Code, all include a general standard of good faith, that “every contract or duty within this code imposes an obligation of good faith in its performance or enforcement”.[footnoteRef:81] Good faith is then defined to mean, “honesty in fact and the observance of reasonable commercial standards of fair dealing”.[footnoteRef:82] This standard was imported into the Uniform Canadian PPSAs to require that “all duties, rights and obligations arising under a security agreement, the PPSA or any other applicable law” must be “exercised or discharged in good faith and in a commercially reasonable manner”.[footnoteRef:83] [81:  Uniform Commercial Code § 1-304.]  [82:  Uniform Commercial Code § 1-201.]  [83:  Personal Property Security Act, SS 1993, c P-6.2, s 65(3); Personal Property Security Act, SNB 1993, c P-7.1, s 65(2); Personal Property Security Act, CCSM 1993, c P35, s 65(3); Personal Property Security Act, SNWT 1994, c 8, s 65(3); Personal Property Security Act, RSBC 1996, c 359, s 68(2); Personal Property Security Act, RSPEI 1998, c P-3.1, s 65(2);  Personal Property Security Act, SNL 1998, c P-7.1, s 66(2);  Personal Property Security Act, RSA 2000, c P-7, s 66(1); Personal Property Security Act, RSY 2002, c 169, s 62(1); Personal Property Security Act, SNS 1995-96, c 13, s 66(2).] 


The inclusion of such a requirement largely obviates the need to address conduct which might otherwise fall for consideration under an ‘in personam’ exception. To illustrate, in the context of Torrens Title land, Justice Gummow has noted that there may be in personam claims based on equitable fraud, being activity which falls short of the statutory fraud identified as an exception to indefeasibility in s 42 of the Real Property Act 1900 (NSW) and its interstate equivalents.[footnoteRef:84] Justice Gummow contends that ‘fraud’ in these instances represent examples of equity’s flexibility and capacity to adjust to new situations; “equity is undeterred by the absence of a precise analogy, but intervenes by reference to the mainsprings of the equitable jurisdiction”.[footnoteRef:85] [84:  William Gummow, 'The In Personam Exception to Torrens Indefeasibility' (2017) 91 Australian Law Journal 549, 553. ]  [85:  William Gummow, 'The In Personam Exception to Torrens Indefeasibility' (2017) 91 Australian Law Journal 549, 554; ] 

In the absence of a good faith doctrine under Australia’s PPSA, the recognition of such equitable claims remains entirely relevant. The standard of conduct imposed by the Australian PPSA adopts the standard contained in the Ontario PPSA by requiring that “rights, duties and obligations” that arise under the enforcement chapter of the PPSA be exercised “honestly and in a commercially reasonable manner”.[footnoteRef:86] As the language demonstrates, this standard is only applicable to the enforcement of the security interest and has no application to the circumstances in which that interest arose i.e. pre-perfection.  [86:  Personal Property Securities Act 2009 (Cth), s 111(1). ] 

The importation of a personal equity ‘exception’ would address this shortfall and would permit the recognition of a variety of interests and remedies. As Gummow notes, both marshalling and subrogation are capable of identification as a personal equity.[footnoteRef:87] Similarly, constructive trusts are recognised as examples of in personam claims, however, it should be noted that the remedial constructive trust is the consequence of the equitable claim, not the personal equity itself.[footnoteRef:88] [87:  William Gummow, 'The In Personam Exception to Torrens Indefeasibility' (2017) 91 Australian Law Journal 549, 551 cf Mir Bros Projects Pty Ltd v Lyons (1977) 2 NSWLR 192; Sarge Pty Ltd v Cazihaven Homes Pty Ltd (1994) 34 NSWLR 658.]  [88:  Giumelli v Giumelli (1999) 196 CLR 101, [2]-[10].] 

Yet, while the recognition of personal equities would provide courts with a greater ability to fashion suitable outcomes, it remains to be queried whether such an approach would be compatible with the PPSA. Considering the views of authors such as Low, Edgeworth and Bennett Moses the question needs to be posed as to whether recognising such rights would raise a direct conflict with the provisions of the PPSA, or whether such rights would instead “operate on a different plane”.[footnoteRef:89] Arguably such principles would not be in conflict with the perfection and priority rules of the PPSA. The priority provisions of the PPSA contained in Pt 2.6 do not make any reference (either express or implied) to the effect of equities arising between the parties. In light of s 254’s preservation of the general law, there would appear no foundation in the legislation for excluding such rights.  [89:  Kelvin F K Low, 'The Nature of Torrens Indefeasibility: Understanding the Limits of Personal Equities' (2009) 33 Melbourne University Law Review 205, 211.] 


At this juncture it is worth recalling the comments of Lord Browne-Wilkinson at this outset of this part, and his Lordship’s concerns for the intrusion of equity into the commercial sphere.[footnoteRef:90] It is worth questioning whether the introduction of personal equities into the PPSA would disrupt commercial certainty and thereby impact the speed of commercial transactions. There is of course a real concern that such consequences could arise. Yet, such concerns must be balanced against the conduct that the recognition of personal equities could prevent. A strict application of the PPSA perfection rules would necessitate a loss of priority in all cases where parties have failed to comply with formalities. Importing a recognition of personal equities, which would extend to instances of equitable fraud, would cover that small portion of cases where the perfection regime does in fact produce an unjust outcome.  [90:  Westdeutsche Landesbank Girozentrale v Council of the London Borough of Islington [1996] AC 669, 695.] 


CONCLUSION

The failure to perfect in accordance with the terms of the PPSA can produce swift and severe consequences for parties. As this paper has noted, the failure to correctly register upon the PPSR will not be easily overlooked. Similarly, arguments that the PPSA produces an unconstitutional outcome will not be entertained by courts, and the effect of s 267 will be to vest unperfected property in the hands of the insolvent grantor. The cases discussed demonstrate how difficult it will be for parties to avoid a strict application of the PPSA’s priority regime. However, it may be possible to turn to the equitable jurisdiction for assistance. The doctrine of part performance may be relied upon in a small number of cases to postpone parties who, through their own fraudulent conduct, prevented another party from complying with the statutory formalities.  However, a broader form of relief may be available in the guise of a ‘in personam exception’ to priority. As this paper has noted, this is not as fanciful of a suggestion as it might appear at first blush. Although Canadian courts have not used the language of ‘in personam claims’, the good faith standard employed by Canadian secured transactions regimes has obviated the need to do so. In the absence of such a standard in Australia and given the application of the ‘in personam exception’ to Torrens title land, such an exception could be equally applicable to the PPSA. As noted, such an exception should not be frequently or liberally applied and will need to be reconciled with the purpose and function of the PPSA to ensure that the statutory scheme is not unnecessarily subverted. However, if the exception is employed in suitable cases it will produce more just outcomes in appropriate cases and will strengthen, rather than weaken, our secured transactions law.  


