INDIGENOUS AUSTRALIANS: CONTINUITY OF COLONIALISM IN LAW AND SOCIAL WORK

Introduction

When thinking about social work practice with Indi genous Australians! it is
particularly important to recognise how past and present laws have set the
foundation for the systemic and institutionalised inequalities they currently
experience. While the laws that social workers are required to implement
purport to be non-discriminatory, it is clear that they frequently maintain
injustices and breach the human rights of Indigenous peoples. This can
create confusion and tension for those social workers who are required
to operate within the confines of these legal parameters. In this chapter
we argue that, in order to understand the current situation of Indigenous
peoples and their relationship to the law, social workers should have some
knowledge of colonisation and the ideologies that have underpinned the
imposition of law and policy on Indigenous peoples since that time. The
history of protection and assimilation legislation, and more broadly of
dispossession, has left a legacy of significant social and economic inequality
mong Australia’s Indigenous peoples. It has also left many communities
ith a loss of control over personal and communal institutions, and the
ifficult task of trying to maintain or revive cultural authority and the laws
nd traditions that sustain it (Libesman 2017). Regrettably, Indigenous
oples remain over-represented in youth and adult correctional struc tures,
d the same young people and their families have often been previously
eshed in child welfare systems. The continuity of cultural strengths
nds in contrast with ongoing over-representation and is a buffer to dire
tistics, with Indigenous communities and organisations continuing to
it for rights that will overturn dominant systems.
Laws have a cumulative and pervasive impact on the lives of individuals
mmunities. Drawing on the examples of the ‘stolen generations’ and
minal justice system, this chapter takes a holistic view in presenting
standings of Aboriginal disadvantage, particularly in child welfare
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that impact directly on Australia’s Indigenous peoples, with per temporary separations. The National Inquiry heard the stories of
most destructive and pervasive being the assimilation era, particular eds of children who were removed, and of their mothers and families
the Second World War, which saw endeavours to ‘breed out’ In ore.left behind. It heard of children stolen from school and never
peoples and to absorb them into the way of life of the dominan v their families again, of children forcefully taken in police cars and
group (Edwards and Read 1992). This built upon the earlier ‘prote ;’ith mothers chasing behind, of mothers and children searching for
(Coombs 1978) and also the taking of lands, the desecration of s \ inover a lifetime. It heard stories of utter loneliness, isolation and
and the ongoing denigration of Indigenous cultures (Briskman 201 jon;-including stories of children who were told that their parents
Indigenous policy and, specifically, policies of child removal, h ead or had given them away, when this was not true, and of children
described as part of a more extensive history of what was euphe vere subjected to extreme deprivation including hunger, cold, beat-
called ‘protection” and later ‘assimilation’ policy and legislation (Ches sexual abuse and a lack of love or affection. Many stories were told
and Galligan 2007). Legislation from the late 19th century onwar _ loss of family, loss of identity and loss of opportunity to lay the
lished a framework for the control and management of Indigendu ations for a stable adult life. There were stories of alcoholism and drug
lives through an intricate maze of regulations and discretions ion, stories of broken relationships and poverty, stories of mental
exercised by police officers and administrators (Haebich 2000) B . and imprisonment.
Protection Acts had been passed in all States and Territories except T 'he National Inquiry found that the basic safeguards which protected
where it was presumed that there were no Aboriginal people (HREO! digenous families - such as the requirement that determinations that
From the 1930s, policy and legislation changed from protection to as d be removed from family care should be made by a court rather than
tion. While assimilation legislation differed across Australia, it broadl ublic servant - were cast aside when it came to Indigenous children.
the same aim: to ‘absorb’ non-"full blood” Aboriginal people into t in components of forced removal were: the deprivation of liberty;
community (Armitage 1995). The unjustified removal of Abori ation of parental rights; abuses of power; breach of guardianship
Torres Strait Islander children from their families took place in th by Aboriginal Protection Boards and guardians, such as the ‘Chief
of these discriminatory legislative and policy regimes. or’ of Aborigines, created under protection legislation; and the
on of international human rights. The Inquiry found that Indigenous
ren'were removed at the discretion of police or public servants, while
moval of non-Indigenous children required a court order (HREOC
€h 3). In some States and Territories, the Chief Protector was the legal
e ian of all Aboriginal children. The legislative reeimes and policy for the
lies (Bringing Them Ho "’7?)1 was commemorated (HREOC 1997). Th al of Aboriginagl and Torres Strait Isijander chil?iren from guair )f,amilies
20?7 also marked'the hl‘g.hes‘t rate and number of removals of Indig s contravened the standards of the time that applied to non-Indigenous
children firom t1.1e1r families in reco'rded h1st9ry; as at 30 June 2016 en, and entrenched racial discrimination (HREOC 1997: Ch 14).
cent of children in ogt—of—home care in Australia were recorded as Ab consistent message received by the Inquiry was that child welfare
an'd/ or T_OHQS Strait Islander (AIHW 2017), eyen thgugh mm}y Inc} tments were failing Indigenous communities. A second consistent
children in out-of-home care are either never identified or de-identi age was that effective community-based child protection services were

;hlereéorfe ?ﬁgecordec? n;(t)he.zse statlshcsl.‘g 301’17’ Aborlg}nectll‘and TQ d in Indigenous communities. With respect to contemporary child
slander children were 10 times more likely than non-Indigencu ¢, the Inquiry concluded:

to be in out-of-home care nationally (AIHW 2018). The recommei
from Bringing Them Hone remain largely unimplemented, and the A

Bringing Them Home

In 2017, the 20th anniversary of the report of the National Inquiry
Separation of Aboriginal and Torres Strait Islander children from the

The experience of “The Welfare” has been overwhelmingly one of cultural

government has been criticised for this failure by the UN Commit domination and inappropriate servicing despite attempts by depart-
ments to provide accessible services. Past and current legislative and

Rights of the Child (2012). These failings have also generated adv administrative policies, together with bureaucratic structures and main-

groups such as Grandmothers Agains‘c Removals a.n’d the peak h‘ stream cultural presumptions create a matrix of welfare which cannot
child welfare body, the Secretariat of National Aboriginal and Island: be reformed by means of departmental policy alone. If welfare services

Care (SNAICQ). are to address Indigenous children’s needs, they need to be completely
This National Inquiry had broad terms of reference: to ex overhauled. (HREOC 1997: Ch 22)

law and prac.tices with respect to thr.s removal of childrep from th; gacy of these policies is evident in the contact which Aboriginal and
by compulsion, duress or undue influence; to examine the adc trait Islander families have with contemporary child welfare and

services for those affected by removal; to consider compensatior le justice departments, and more broadly in Indigenous family and
affected; and to examine current laws, practices and policies wi unity life.
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Almost every Aboriginal and Torres Strait Islander family and cq
nity has been affected by child welfare history and the impacts of
experiences are intergenerational - adults who were stolen as ch
often had their own children removed, and many face unresolved.
trauma which manifests in high suicide rates, domestic and other vi
depression and mental illness and other social problems (HREOC
Ch 22). This has been compounded by the systematic history of underm
Aboriginal cultures and laws, which bind communities together and pro
the foundation for safe and stable communities (Libesman 2007y,

tralia does not have constitutional recognition of human rights, which
es a greater emphasis on professionals and the wider community to
re that human rights are respected.
Many reviews and reports into contemporary child welfare have
nised that a case-based focus, which fails to contextualise the situation
dividual Indigenous children within their communities” history and
mporary experiences, will not be successful (Cunneen and Libesman
. Researchers have also recognised that community development and
engagement of local Indigenous communities are necessary to imple-
t effective policy and programs (Borg and Paul 2004). However, the
plementation of reforms that reflect these aspirations has been slow.

Failure to address past wrongs

The impact of colonialist practices on all aspects of Aboriginal life
tragic consequences, with Indigenous peoples located at the low
of the socio-economic ladder in terms of health, education, housi
employment (Productivity Commission 2016). Attempts by suce
Australian governments to redress the past, restore rights, and el
inequities have been a dismal failure, although the plight of Indige
peoples in Australia is increasingly reaching the public domain. The ma
apology by Prime Minister Kevin Rudd on 13 February 2008 to the
generations created a sense of optimism that the past would be red
and the future restored. However, most Indigenous and non—Indig
advocates stress that this was just a beginning, and disappointme
been expressed about lack of progress. ‘

There has been another sign of hope yet to be realised domesti
After a lengthy and contested process, the UN General Assembly adop
the UN Declaration on the Rights of Indigenous Peoples in Septembe
After being stalled for more than a decade, its passing was a sign
recognition of Indigenous rights, despite the fact that Australia, the
States, Canada and New Zealand opposed the contents. In April 20
Australian Government formally supported the Declaration, whic
seen by Australia’s major human rights body, the Australian Human Ri
Commission, as a commitment by the federal government to a frame
‘which fully respects Indigenous peoples’ rights and creates the opportt
for all Australians to be truly equal’” (AHRC 2009).

Indigenous social movements and advocacy have a long histo
Australia (Burgman 1993). Alongside these have been strong Indige
organisations which attempt to convince governments to take a ho
approach to change in relation to such issues as land justice, comm
control, more responsive laws and policies, and recognition of Indige
wisdom and equality at the negotiating table. As a compounding f
racism arguably pervades the institutional context that entraps Indige
peoples within discriminatory and unjust systems. Social workers can di
on Indigenous advocacy, the apology, and the Declaration when advoc
for the rights of Indigenous children. They should also be cognisant
content of other UN instruments to which Australia is a signatory, inc
the Convention on the Rights of the Child. Unlike other western democr

e and Territory child welfare

e decade after the Bringing Them Home Report was released, all States
Territories reviewed their child welfare legislation and specifically
idered reform with respect to Aboriginal and Torres Strait Islander
ren’s welfare (Libesman 2014). While Recommendation 43 of the
pdrt, which provides for Indigenous self-determination in child welfare
| juvenile justice, has not been implemented, legislative reforms have
n greater recognition to Indigenous peoples’ rights to participate in
sions affecting their children. These reforms reflect the influence of
Bringing Them Home Report and the ongoing advocacy of SNAICC, the
ak Indigenous children’s organisation, and other Indigenous groups.
owever, these legislative reforms for the most part remain ignored in
actice. Since 2014, for example, there have been child welfare reforms in
t Australian jurisdictions that prioritise the early permanent placement
hildren who have experienced out-of-home care (see Chapter 17). These
forms impact disproportionately on the permanent removal of Indigenous
ildren from their families as, on average, they experience fewer restora-
ns. When restoration does occur, it takes longer for Indigenous children
d longer than the timeframes prescribed in the legislation. The risk is that
ere will be an even greater removal of Indigenous children from their
milies and cultures, creating a new generation of dislocated children
ibesman 2016).

While legislative reforms provide a structural framework for change,
ey cannot be effective without parallel social and economic reforms across
ch spheres as housing, education, and employment. They also require
quate funding and support for Indigenous organisations to develop the
ills and capacity to effectively address the complex and deep-set problems
at are a legacy of past colonial policies. Many of the reforms discussed
low are directed towards greater recognition of Aboriginal and Torres
ait Islander peoples’ involvement in decision-making affecting Indigenous
ldren. They more broadly reflect recognition of the importance of culture
d Indigenous identity for effective child protection and the wellbeing of
digenous children.
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Aboriginal and Torres Strait Juvenile justice legislation
Islander Child Placement Principle

Children, Youth and Families Act 2005 | Children Youth and Families Act 2005

The Aboriginal and Torres Strait Islander Child Placement Principle k

Inalljurisdictions, an Aboriginal and Torres Strait Islander Child Place
Principle has been implemented in legislation (see Table 15.1 for the legi:

L. . L e : L. . ss 13, 14 and 18 ;
provisions in each jurisdiction). This Principle provides an order o Sentencing Act 1991
ment for Indigenous children who need to be placed in out-of-home ¢ Ch(i)l;lr e’} 2and Community Services Act ght”‘;g 98'2 s Court of Western Australia
2004 s Ci

acknowledges the importance of Indigenous culture and family conn,
for Indigenous children, and also recognises the destructive impacts tha
history of assimilation policies has had on Indigenous peoples.

In each jurisdiction, the Aboriginal and Torres Strait Islander C

Young Offenders Act 1994
Sentencing Act 1995

Children and Young People Act 2008 | Children and Young People Act 2008

Placement Principle has a similar descending order of placement for ch 5513
who need to be in out-of-home care: the first preference is for the child Care and Protection of Children Act | Youth Justice Act (as in force
2007 s 12 September 2017)

be placed with the child’s extended family or kinship group, the secon,
for placement within their local community, and the third preference i
placement with another Indigenous family in the area. If this order of prefi
ence is not practicable or in the best interests of the child, only then woul
child be placed with a non-Indigenous family. There is also a requirement
each jurisdiction that relevant Aboriginal or Torres Strait Islander organi
tions, and in some jurisdictions the extended family, be consulted abou
child’s placement (SNAICC 2013a).

‘each jurisdiction, children placed with non-Indigenous carers should be
sisted to keep in contact with their family, language, and culture, and
most jurisdictions the aim is to reunite children who are placed in non-
digenous care with their Indigenous families and communities (SNAICC
(113a). However, there is no monitoring mechanism to ensure that this
ppens, and widespread discontent within Indigenous organisations and
ommunities with respect to how it is applied, evidence of failure to apply
e principle, and even when it is complied with children are often placed
th non-Indigenous kin (Commissioner for Children and Young People
016; Libesman 2011).

An additional factor which will increase removals of Aboriginal chil-
ren from their families is permanency planning legislative reforms. After
hildren are permanently placed, the legislation in most jurisdictions cuts
upport and or monitoring of visits between birth families and permanent
arers. For example, in New South Wales, a decision about permanent
lacement for children under two should be made within six months of
in out-of-home care order and for children over two within a year. The
riority for permanency placements is restoration to birth families, but
f this is not possible the second preference is permanent placement with
guardianship orders to kin, and if this is not possible the third preference
s adoption for non-Aboriginal children, and parental responsibility to the
inister for Aboriginal Children with the last option being adoption for
Aboriginal children. The rights which can be conferred with guardian-
hip orders are very similar to the parental rights that are conferred with

Table 15.1. Comparative legislation incorporating Indigenous provisiot

State or | Aboriginal and Torres Strait Juvenile justice legislation
Territory | Islander Child Placement Principle

NSW Children and Young Persons (Care Children (Criminal Proceedings) Act
and Protection) Act 1998 s 13 1987 ‘

Children (Detention Centres) Act 19
Children’s Court Act 1987

Children (Community Services
Orders) Act 1987

Children (Protection and Parental
Responsibility) Act 1997

Young Offenders Act 1997

Qid Child Protection Act 1999 ss 5C, 8, | Young Offenders (Interstate Transfer
BAA, BAB, 83, Ch4 Pt 2A "Act 1987 ~

Youth Justice Act 1992
Children’s Court Act 1992

SA Children’s P, 1 . C . . . .
Chl,ldren,s Pm;eCﬂ,on ';Ct 1?9? s 5(5) | Young Offenders Act 1993 doption. This is why these guardianship orders are often described as a )
20;02234 rotection Regulations Youth Court Act 1993 roxy for adoption for Aboriginal children in New South Wales. In the
- ; ther States and Territories, except Western Australia, similar permanency
Tas Children, Young Persons and their Youth Justice Act 1997 .

.

Families Act 1997 s 9

(the principle is more clearly stated as
policy of the Department of Health and
Human Services in their Operational
Manual)

anning provisions have been enacted. While child welfare departments
romote permanency planning with claims of stable forever happy homes,
nd no one would contest the value of stability, Indigenous organisations
and advocacy groups have resoundingly rejected the permanency reforms.
The reasons for this rejection include:
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The difference between delegation as a form of privatisation and cost
ting, and delegation as a strategy for self-determination is evident when
o compares the transfer of Indigenous children in out-of-home care to
kjgenous agencies in Victoria and New South Wales. In New South Wales,
partof a broader policy to transfer all children in out-of-home care from
cernment to non-government agencies, a transition of Aboriginal chil-
.n from departmental to private care over five to 10 years commenced in
12. All Aboriginal and Torres Strait Islander children in out-of-home care
re to be transferred to the care of Aboriginal out-of-home care agencies,
th Aboriginal carers, and looked after by Aboriginal caseworkers. This
as a significant undertaking, which required effective capacity building
nd adequate resources. The peak New South Wales Aboriginal children’s
gency, the Aboriginal Child, Family and Community Care State Secretariat
ABSEC), was given the task of building the capacity of Aboriginal out-of-
me care agencies.

However, comparative experience in countries such as Canada has
emonstrated the pitfalls that can result from a transfer of responsibility
thout adequate resourcing. The First Nations Child and Family Caring
ociety and the Assembly of First Nations, have successfully argued that First
ations child welfare agencies on reserves received 22 per cent less funding
an other agencies, and are still advocating to get Canada to implement
Canadian Human Rights Tribunal’s order to rectify this discrimination
Blackstock 2016).

__In New South Wales, Indigenous agencies are facing many obstacles
o greater participation and self-determination through the transfer of
ndigenous children to non-government out-of-home care agencies.
he Abbott/Turnbull Government took half-a-billion dollars out of
he Indigenous services budget in 2015 and this was not restored in the
016 Turnbull/ Morrison budget (Siewert 2016). These are the very services
ich parents and families rely on to protect their rights such as legal
epresentation in care and protection proceedings, housing to provide
_safe home for children and young people, and support for victims of
_domestic violence. Further obstacles to self-determination and participation
re discussed below.

While it is a great achievement to have legislative recognition of the
Aboriginal and Torres Strait Islander Child Placement Principle in all juris-
dictions in Australia, there is still a long way to go before the Principle is, in
fact, embedded in practice. This was recognised by the UN Committee on
the Rights of the Child in 2012 when it called for government measures to
fully implement the principle and to intensify cooperation with Indigenous
_community leaders and communities to find suitable solutions for Indigenous
children in need of alternative care within Indigenous families (SNAICC
013b). Further, out-of-home care is the most extreme stage of child welfare
intervention and if the over-representation of Indigenous children in out-
f-home care is to be reduced - families need to be supported at a much
_carlier stage.

the timeframes are too short to address the complex problems wh
many families face; ~
» the lack of resources and services to support families;
o thelack of oversight to ensure children are safe once they are ‘perm
nently” placed;
e the removal of support provided by out-of-home care agencie
permanent carers; ;
o the removal of support and monitoring of contact with commun
and families once court-ordered contact lapses (for example, in N
South Wales after a year); ‘
o the failure to embrace Aboriginal concepts of permanency, whi
include stability in broader familial and community relationshi
(Libesman 2016).

In Victoria, an innovative provision in the Children, Youth and Famil
Act 2005 (Vic) is the requirement that the Secretary (that is, the delegate
representative of the State welfare department) must prepare and monito
the implementation of a cultural plan for each Aboriginal child who is plac
in out-of-home care under a guardianship to the Secretary order (s 176
This is to ensure that each child has the opportunity to develop a stro
sense of his or her Indigenous identity. To be effective, cultural care pl
should be audited and evaluated to ensure that they are not just tokenis
However, research into cultural care for Indigenous children in out-of-hom
care found that placing the responsibility for care plans with the Departmen
in Victoria (the only jurisdiction to mandate them) was inappropriat
and that they should be developed by resourced Aboriginal and Tor
Strait Islander agencies (Libesman 2011). This would help to ensure !
cultural care is much more than ensuring that children attend Nationa
Aboriginal and Islander Day or other special events, and that they routinel
maintain and develop relationships with their Indigenous families an
communities. Encouragingly, in 2016, the Victorian Government allocate
a significant sum of money to the Victorian Aboriginal Child Care Agenc
(VACCA), which included support for cultural care for children in out-ol
home care. ,

A pilot was initiated to trial implementation of s 18 of the Children
Youth and Families Act 2005 (Vic) in 2013. Section 18 was enacted in 200
but had never previously given effect. It is an exciting reform with respec
to Aboriginal communities” and agencies” aspirations for self-determinatio
as it enables all functions of the Secretary, including guardianship, to b
transferred to a designated Indigenous agency. The pilot demonstrated th
potential for a distinctive Aboriginal approach to child welfare “that uphold:
the primacy of the child’s, stability and development, and privileges th
importance of cultural safety and family empowerment’ (Noughton an:
Co 2015: 7). The Victorian Government, in partnership with VACCA arx
other Aboriginal community organisations, has committed to transferrin
all Aboriginal children on guardianship orders to designated Aboriginal
organisations.




SOCIAL WORK IN THE SHADOW OF THE LAW _ INDIGENOUS AUSTRALIANS: CONTINUITY OF COLONIALISM IN LAW AND SOCIAL WORK

Principles of self-determination and participation ; | other decisions (see, for example, Child Protection Act 1999 (Qld) s 6(1)).
While the reforms of State and Territory child welfare legislation incorporate
ndigenous input into decisions about their children, with the partial excep-
on of Victoria and Queensland, they do not develop Indigenous pathways
or Indigenous peoples to participate in the care and protection of their
hildren. Rather, they provide an avenue for Indigenous participation in
e mainstream departmental process. These reforms do, however, indicate
ome recognition that improving the wellbeing of Indigenous children
While this provision is a step towards recognising self-determination, it f4] equires inclusion of Indigenous peoples and understandings in all levels of
far short of the rights provided for in the UN Declaration on the Rights ecision-making, policy formation and service provision. For this inclusion
Indigenous Peoples and other expressions of Indigenous self-determinatio o effectively recognise Indigenous peoples not only must it incorporate the
in international treaties to which Australia is party (Libesman 2007), 4 articipation of Aboriginal organisations in non-Indigenous institutions, it
well as Recommendation 43 from the Bringing Them Horme Report (HRE lso needs to make juridical space for recognition of Indigenous peoples, in
1997). Rather than involving Aboriginal and Torres Strait Islander orga their own language and in ways that incorporate their values and under-
sations as partners in child protection matters, the New South Wales a tandings (Blackstock 2011). The cycle of reviews that have shone a light on
Western Australian provisions make their participation subject to ministeri, ngoing failing have, however, largely failed to change the growing over-
discretion, and so provide no guidance as to the manner or extent epresentation of Aboriginal and Torres Strait Islander children at the most
Aboriginal participation. , evere end of child welfare intervention: out-of-home care (Commission

In Victoria, the Children, Youth and Families Act 2005 enables delegatio for Children and Young People 2016; Senate Community Affairs Reference

of most of the Secr etary's functions to the Pr incipal Officer of an Abomgm ommittee 2015, Queensland Child Protection Commission of Inquiry 2013),
agency (s 18). As discussed above, this provides extensive opportun "

ties for Indigenous agencies to be involved in all spheres of Indigenou
children’s welfare and wellbeing, up to and including guardianship. Th ] . , )
are delegated powers, meaning that the involvement of Aboriginal organi The10th anniversary of'the N qrthern Territory Intervention was mgrked in
sations is not guaranteed but dependent on the Secretary exercising ‘ 2017.. The Interventior’, as it is commonly named, followgd c011§1de1'ab}e
or her discretion in this regard, unlike in New South Wales, the transfe publicity about the prevalence of sexual assault of Aboriginal children in
of responsibilities in Victoria has been based on a relationship of mutua communities, particularly in the Northern Territory (ABC 2006), reflecting
respect. The Victorian process, which is driven by Aboriginal agencies, ha concerns raised by Aboriginal people over a long period of time (McGlade
to date been well resourced and has enabled culturally safe and cultur 2012; Aboriginal Child Sexual Ass.ault Tgskforce 2006; Atkmso.n 2002;
ally appropriate casework practice (VACCA 2017). This contrasts with t ~R01?ertson ZQOO)- Th'e release of the I',zttle Children Are Sacred Report in 2007,
situation in New South Wales where policy is being driven by the Tu - which examined child selzxual abuse in t}}e Northern Territory, catalysed the
report - a secret Cabinet in Confidence report which Aboriginal agenci then fedgral governmenF s Northen? 'I?emtory Emergency Response (Board of
were not consulted about and cannot read. In addition, the larger portio Inqulr){ into the Protection of Aboriginal Chﬂd‘ren from Sexual Abuse 2007),
of New South Wales funding for early intervention has been allocated to U but while there was consensus that urgent action was needed, the response
programs which were selected by the Minister with no consultation wit was seen by many as a further imposition upon Indigenous communities
Aboriginal organisations, and contracts for service delivery incentivise ear! vhich failed to reflect a human rights approach or the recommendations of
permanent placement of children which risks increasing separation of mor. the Little Chzld.rer.z Are Sacred Report. In gddmon, thg 11?c1u.51on of'measures
Indigenous children from their families rather than working with familie that were reminiscent of earlier protection and assimilation pel'}ods exac-
to achieve restoration (Libesman 2018). The lack of adequate participatior erbated the concerns that many people had about the Intervention. These
and ambiguity between policies of self-determination and privatisation mcluded:. the initial plans to mandate comp.ul.sory medical checks for chil-
Indigenous out-of-home care services experienced in New South Wales a dren {w%uch was later dropped); the quarantining and control of Indigenous
replicated in varied ways nationally. ‘ families” money; the engagement of government managers with very broad

In all States and Territories, child welfare legislation requires t powers over community affairs; the acquisition of Aboriginal 1anq through
Indigenous organisations, and in some jurisdictions also family, mus COmPUISOI’X leases to the Commf)nwealth Govern.ment. for‘ at leagt five years;
participate in all significant decisions which involve Aboriginal children (see, the exemption of the Intervention from the Racial D iscrimination Act 1975
for example, s 13 of the Children, Youth and Families Act 2005 (Vic)). Furthe (Cth); and, more broadly, concerns that some of the Intervention measures
in some jurisdictions (such as Queensland) they must be consulted abou could make children less, rather than more, safe.

The New South Wales and Western Australian child welfare legislatio
includes a ‘self-determination” provision, which provides that: ‘

Aboriginal and Torres Strait Islanders should be allowed to participat
the protection and care of their children with as much self-determinat
as possible. (Children and Young Persons (Care and Protection) Act 199
(NSW) s 11; Children and Community Services Act 2004 (WA) s 13)

The Northern Territory Intervention

267
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The Intervention has also been criticised for failing to address the nee
for cultural, social and economic security, which underlies a breakdown of
law and social norms within some Indigenous communities. It also failed tq
provide a framework for the future wellbeing of communities and reinforced
non-Aboriginal domination and the loss of community control, Conﬂicting
with the preferred trend towards community development and cultural
recognition in reforms to child welfare legislation (Altman 2007; Libesman
2014). In 2011, the UN Human Rights Commissioner Navi Pillay said that in
her discussions with Aboriginal people she could sense the deep hurt and
pain they had suffered because of policies imposed on them (cited in The
Sydney Morning Herald 2011). The UN Human Rights Committee in its 2009
Concluding Observations of Australia’s performance under the International
Covenant on Civil and Political Rights criticised the suspension of the Racial
Discrimination Act and called for a redesign of the Intervention in consultation
with Indigenous peoples and with due regard for international human right
obligations (Human Rights Law Centre 2009; Anaya 2010). The Intervention
was nonetheless extended in 2012 for another decade in a program now
called Stronger Futures.

Stronger Futures

As with the Intervention that preceded it, it has been argued that Stronger
Futures was enacted after consultations that have been widely criticised as
rushed and inadequate (Nicholson et al 2012). Stringent measures have been
putin place, including the restriction of social security payments when chil-
dren are not regularly attending school, reinstatement of prison sentences
for the possession of alcohol on Aboriginal lands, and bans on the judiciary
considering Aboriginal customary law and cultural practices in bail and
sentencing decisions (Australians for Native Title and Reconciliation 2012).
Aboriginal leaders and elders across the Northern Territory have opposed the
legislation and further government control over their affairs; furthermore, 450
submissions received by government from a range of organisations almost
unanimously rejected the proposed legislation (Stand for Freedom 2012). The
provisions are contrary to international law, particularly the right to self-
determination expressed in the International Covenant on Civil and Political
Rights and the provisions of the Declaration on the Rights of Indigenous
Peoples, which requires states to consult and cooperate with Indigenous
peoples before adopting measures that affect them. The Committee on
the Rights of the Child in its 2012 report on Australia, recommended that
Australia thoroughly review the Intervention measures. In particular, it
called for a review of student enrolment and attendance measures, and
a strengthening of effective and meaningful participation by Aboriginal
and Torres Strait Islander peoples in policy-making and implementation
(Committee on the Rights of the Child 2012). The Australian Human Rights
Commission, although welcoming the intent of the government to address
a critical situation, also stressed that the ongoing engagement of the people
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affected by the measures is required in order to achieve Aboriginal people’s
social, cultural and economic goals (AHRC 2012).

The most comprehensive assessment of the Intervention/Stronger

Futures was prepared by the Castan Centre for Human Rights at Monash
_ University. It evaluated impacts in five areas and awarded the Intervention/
Stronger Futures a fail on four of the five measures: employment and
economic development (3/10); education 5/10; health and life expectancy
: (4/10); safer communities (4/10); and lowering incarceration levels 0/10
_ (Castan Centre for Human Rights 2016). On the 10th anniversary of the
Intervention, advocates spoke out about ‘the litany of failures and stagnating
socio-economic conditions, despite the expenditure of over a billion dollars
on the Intervention’ (Brull 2017).

Criminal justice

 The violation of Indigenous rights was encapsulated in the 2008 non-govern-

ment organisation submission to the UN Committee on Economic Social and

_ Cultural Rights (National Association of Community Legal Centres, Human

Rights Law Resource Centre and Kingsford Legal Centre 2008). Specifically,
the submission stressed that many Indigenous Australians confront seri-
ous human rights abuses in the justice system, arising in particular from
the disproportionate impact of some criminal laws and the incidence and
impacts of incarceration. The issues faced by Indigenous peoples in their
interaction with the justice system are further compounded by limited
access to legal and interpreting services, both of which are often necessary
to ensure fair judicial processes. Concerns about mandatory sentencing and
recommendations to take measures to repeal these laws were reiterated by
the Committee on the Rights of the Child in its 2012 concluding comments
and recommendations with respect to Australia (Committee on the Rights
of the Child 2012: para 84).

The 1991 Royal Commission into Aboriginal Deaths in Custody (RCIADIC)
was a landmark investigation that provides insights into the past and present
failures of the justice system (Royal Commission into Aboriginal Deaths
in Custody 1991; Briskman 2007). The RCIADIC investigated the deaths
of 99 Indigenous people who had died between 1980-99 in the custody of
police, prisons or juvenile justice facilities across Australia, and highlighted
the significance of disadvantage factors. Most of those who died were young,
unemployed and under-educated, and had experienced separation from
their natural families as children (McDonald 1999; Havemann 1999). The
RCIADIC report revealed that the most frequent cause of being in custody
was the minor offence of public drunkenness, and that underlying social,
cultural, historical and legal problems underpinned the Aboriginal disad-
vantage that contributed to their entry into the criminal justice system. The
case studies of Mr Ward and Ms Dhu highlight the tragedy of recurring
deaths in custody:
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Ms Dhu died in August 2014 while in the custody of police for an unpaid.

fine. Camera footage showed her being dragged along the floor of her cell
by police and taken to the hospital for the third time in the 45 hoursiof
her incarceration. Police believed she was faking her iliness but she was
desperately ill and died from septicaemia and pneumonia (Carey 2016).

orthern Territory now set to review its laws for violent offences (Aikman
d Box 2017).

2016, the juvenile justice system attracted considerable attention in
ation to the Don Dale juvenile justice facility in the Northern Territory
vhen an ABC television documentary accessed film showing inhumane
reatment to which the young people were subjected. The image of 17-year-
1d Dylan Voller, hooded, handcuffed and tied to a mechanical chair, is
eminiscent of imagery of torture at notorious military camps such as
Suantanamo Bay. The program also aired a catalogue of disturbing footage,
including young people being stripped naked, thrown into solitary confine-
ment cells for extended periods and choking and vomiting on tear gas while
ocked in confined cells. The adverse publicity and pressure on the federal
overnment led to the convening of a Royal Commission (see ABC 2016).
At the same time, Queensland is also reviewing its juvenile justice system
Independent Review of Youth Detention 2017).

Mr Ward, a respected Aboriginal elder, died from heatstroke in the back of
a prison van, which lacked air conditioning. During the long drive froma
remote Western Australian community (Laverton) to face court in Kalgoorlie.
four hours away, on a drink driving charge, the private contractors assigned
to the transportation did not check on him. The State Coroner, Alistair Hope,
found that Mr Ward suffered a terrible and avoidable death. Contributing
factors were refusal of bail, the decision to transport him in the rear pod of
the van and lack of care during the journey. Although the outside temperature
exceeded 40 degrees centigrade, he was not checked on (Hunyor 2009).

In both the youth justice (Chapter 21) and the adult correctional systems
(Chapter 7), Indigenous groups are over-represented. This, it has been
suggested, is consistent with a prevailing view that the problems that bes
Indigenous families are their fault alone and not the result of the impact
of colonisation and dispossession combined with ongoing exclusio
and discrimination (Briskman 2014). In the juvenile justice system, ove
representation increases with the severity of the intervention - with the
highest over-representation at the point of police custody or committal to a
juvenile institution (Cunneen et al 2015). On an average day during 2015-16
there were 787 young people aged 10-17 in detention in Australia; of these,
59.6 per cent (469) were Indigenous young people (Behrendt et al 2018: Ch 4
Indigenous adults also have higher levels of contact with the criminal justi
system than non-Indigenous adults, and at an earlier age (Putt, Payne and
Milner 2005; Cunneen et al 2015). .
The incarceration of Indigenous juveniles together with the removal of
Indigenous children into out-of-home care is referred to by advocates as the
‘new stolen generations’. Cunneen and Libesman (2000) echo concerns raised
in the Bringing Them Home Report about the harsher outcomes in children's
courts for Indigenous youth than for their hon-Indigenous counterpart
together with concerns in relation to Aboriginal/police relations, police
powers and over-policing, racism, arrests for public order offences, n
receiving cautioning options and the refusal of bail. These concerns have not
abated. Western Australia has come in for the severest of criticism for what is
known as the “three strikes and you're in” provision that requires mandator
incarceration on a third conviction for home burglaries (Neill 2002; Criming
Code (WA) s 401). The Northern Territory repealed similar legislation for
minor property offences in 2001 following the suicide in 2000 of a 15-year-old
boy in a Darwin detention facility (National Association of Community Legal
Centres, Human Rights Law Resource Centre and Kingsford Legal Centre
2008). Mandatory sentencing has again entered the public domain, with th

onclusion: Moving forward

‘he question remains as to how social workers can practise in ways that
cknowledge the framework of the law and related policies, while adhering
o core social work values. In answering this, the profession has been slow to
ropose answers, even though social workers witness the impact of the laws
ndpolicies on Indigenous peoples and communities on a daily basis. It is
ecommended that social workers familiarise themselves with the cultural
context of the people with whom they work and consult with Indigenous
communities on an ongoing basis, rather than uncritically implement organi-
sational policies. Although most now understand the past in relation to the
stolen generations, few social work voices have critiqued the criminal justice
and youth justice systems from Indigenous perspectives, or attempted to
promote alternative solutions that involve working with Indigenous groups
towards negotiated, rather than imposed, solutions.
Reforms of both the child welfare and justice systems are needed,
including a reduction in the numbers of Indigenous children in out-of-home
care, and more culturally appropriate solutions to keep young people out
of prisons. However, reforms also need to occur in the context of the ‘big
picture’ of land, sovereignty, and cultural recognition, as well as the “practi-
cal reconciliation’ areas of education, health, housing and employment so
often favoured by governments. This inevitably requires social workers to
stand back from their everyday practice to examine the totality of Indigenous
aspirations. The law does not stand alone as a measure for the redress of
harms and wrongs; social workers have a part to play in advocating for legal
and policy change while they remain a critical point of intervention in the
lives of Indigenous peoples. Mendes (2013), in conducting an overview of
the Australian Association of Social Workers (AASW) National Bulletin over
a two-year period, suggests a growing and more influential engagement of
the AASW with social policy debates. One positive activity, he notes, is the




SOCIAL WORK INTHE SHADOW OF THE LAW INDIGENOUS AUSTRALIANS: CONTINUITY OF COLONIALISM IN LAW AND SOCIAL WORK

ditional reading

hrendf, L, Cunneen, C, Libesman, T and Watson, N, 2018, Indigenous Legal Relations in

Australia, Oxford University Press, Melbourne.

ennett B, Green, S, Gilbert, S and Bessarab, D, 2013, Our Voices: Aboriginal and Torres

Sirait Islander Social Work, Palgrave Macmillan, Melbourne.

Gray, M, Coates, jand Yellow Bird, M (eds), 2008, Indigenous Social Work Around the World:

Towards Culturally Relevant Education and Practice, Ashgate Press, Aldershot.

pesman, T, 2014, Decolonising Indigenous Child Welfare — Comparative Perspectives,

Routledge, London.

veral journals are of particular use - including the Indigenous Law Bulletin and the

Australinn Indigenous Law Review (previously the Australian Indigenous Law Reporter),

both pubhshed by the Indigenous Law Centre, UNSW, Sydney <http://www.austlii.
edu.au/>.

formation of an AASW Aboriginal and Torres Strait Islander Working Group
to promote Indigenous voices and perspectives in the AASW.

Social workers should refer to the most recent formulation of the AASW.
Code of Ethics (2010) which provides some guidance for social workers in
both recognising disadvantage and for engaging in appropriate practice
By adopting a human rights approach, with the right to participation as
primary right that requires recognition prior to effective recognition of othe
rights, a framework for practice and policy can develop that can help t
respond to colonial practices. As noted by Bennett (2013), there are numerou
reports that speak of the legacy of colonisation and social workers need t
find a way to ensure that they do not replicate colonial processes in thej,
practice and work towards robust alternatives that respond to Indlgenou
needs, rights and aspirations.

Websites

No claim is made as to the accuracy or authenticity of the content of the sites
ggested in this chapter. Site addresses change - if the address is no longer accurate,
arch using keywords or the title of the organisation concerned.

Key learning points

o Aboriginal and Torres Strait Islander peoples’ contemporary over
representation in child welfare, juvenile justice and criminal justic
systems is founded in past colonial laws, policies and practices.

o Effective contemporary responses to legal and social problems nee:
to be multifaceted and effectively include Indigenous peoples in al
aspects of decision-making. ‘

o A human rights approach to social work, based on international
human rights principles, requires recognition of Aboriginal an:
Torres Stra1t Islander peoples’ participatory rights.

» In addition to recognition of Indigenous peoples’ cultural rlght
their systemic dlsadvantacre and margmahsa’aon from the service
and opportunities of mainstream society need to be addressed.

» A holistic response requires Indigenising legal rights and social wor
practice rather than incorporating Indigenous peoples into wester
legal and social work frameworks.
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Australian Human Rights Commission, 1 March <http:/ /www hreoc.gov.au/legal/
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63, Australian Institute of Health and Welfare, Canberra.
aAikman, A and Box, D, 2017, ‘Pledge to Review Jailing Rules’, The Australian, 1 Sept-

ember, 3.

Altman, J, 2007, “The Howard Government's Northern Territory Intervention: Are
Neo-Paternalism and Indigenous Development Compatible?’, Keynote Address at
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Questions for consideration -

1. How do you explain the continuing over-representation of Indigenous
peoples in the child welfare and justice systems?

2. What part can social workers play in ensuring that justice prevails in the
legal and service systems?

3. Are there laws existing in your State or Territory that you believe create
disadvantage? What are these laws and what form does the disadvan-
tage take? What role can social workers take in advocating for change?

4. How might a human rights approach facilitate understanding and action
by social workers?
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Chapter summary

Notes e

This chapter considers the complex interplay that exists between mental
health as a field of practice, the law, and social work values and ethics.
The chapter provides an overview of mental health legislation and its
implementation in Australia and illustrates the policy, ethical and prac-
tice implications of this through a series of case examples describing the
circumstances of three individuals who are subject to compulsory treatment
_orders. Guidance is provided to social workers who are committed to taking
_arecovery-oriented approach to their work with clients and their families,
friends and supporters, despite the challenges of working in a context where
many clients experience coercion and involuntary intervention. The chapter
also updates social workers regarding the expectations of the United Nations
Convention on the Rights of Persons with Disability (the CRPD). The CRPD

1 The Indigenous peoples of Australia are Aboriginal and Torres Strait Islander. There
are numerous Indigenous communities and language groups, each of which has a
distinct name and culture. Although the term Indigenous is used respectfully in this
chapter in accordance with current practice, we also refer to Aboriginal peoples
when referring to jurisdictions which have predominantly Aboriginal communities.
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