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1. INTRODUCTION

Intellectual property and human rights developed separately and they remain separate from each
other despite increasing interactions between them that can sometimes result in conflict. However
interpretive tools in public international law, such as reference to the object and purpose of an
agreement, can increase the likelihood of harmonious interpretation between separate fields of
law.! The visibility of intersections between intellectual property and human rights increased
following the introduction of the World Trade Organisation (WTO) Agreement on Trade Related
Aspects of Intellectual Property (TRIPS).2 Human rights concerns were used persuasively to address
concerns about the impact of the patent provisions of TRIPS on access to medicine® and remain
relevant to that debate as well as others such as the protection of traditional knowledge for
Indigenous Peoples.* More recently human rights arguments focusing on the impact of more
expansive protection of copyright on privacy, freedom of expression and the right to a fair trial
featured in debate surrounding the ratification of ACTA in a number of countries.® Concerns about
the human right to education remain relevant to the protection of copyright in educational
materials.® The potential role of human rights in the context of trade marks has become increasingly
apparent as owners of tobacco related trade marks assert their right against governments,
attempting to limit their programs to reduce tobacco consumption and improve health outcomes.’

This chapter considers the object and purpose of key international treaties regulating trade mark law
from a human rights perspective. It uses the example of tobacco plain packaging legislation to argue
that trade mark law can engage important human rights issues and a human rights approach is
relevant to an analysis of the object and purpose of TRIPS and the Paris Convention. Different
interpretations of the object and purpose of TRIPS permit or exclude a human rights perspective.
This can be contrasted to an interpretation of the object and purpose of the Paris Convention.
Disputes regarding tobacco plain packaging provide a valuable case study to consider the
relationship between human rights and trade marks, engaging questions about human rights to
health, freedom of expression, development and protection of moral and material interests in
intellectual property itself. The important public health arguments raised by disputes regarding
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tobacco plain packaging legislation in the WTO (the WTO Disputes) can be viewed from the
perspective of the human right to the highest attainable standard of health.® Despite this, a human
rights perspective has not been the emphasis of the arguments made by Australia and was not
considered by the Panel that determined the WTO Disputes.® This chapter will argue that the object
and purpose expressed in the preamble and articles 7 and 8 of TRIPS engages human rights concerns
when it is applied to the tobacco plain packaging dispute.

2. FRAGMENTATION

2.1 Importance of object and purpose in the context of fragmentation

In the absence of explicit incorporation of human rights in intellectual property agreements, there
needs to be an interpretive link for human rights to be considered in disputes about trade mark law
in international law. Although human rights agreements and intellectual property agreements often
have substantially different subject matter, interpretive rules in public international law can be
relevant to understanding the relationship between the agreements where they appear to conflict
with each other.'® This may assist states to observe their obligations under treaties binding upon
them in good faith.!! The potential for conflicts resulting from the fragmentation of international law
has been recognised in the international community.!? Interpretive tools can also be useful for
addressing fragmentation between intellectual property and other fields of law.'® Object and
purpose is a relevant tool for interpretation of treaties which can be useful for identifying other
agreements that may have overlapping subject matter and be relevant to the interpretative exercise.
These agreements can constitute relevant rules of international law between the parties and be
used by treaty interpreters to address fragmentation.* Recognition of other relevant international
agreements in treaty interpretation increases the likelihood that treaty interpretation in one field of
international law will be harmonious with other relevant fields of international law. This is important
where the subject matter of different treaties is largely separate but the operation of the terms of
the treaty impacts on the operation of the separate treaty.

The fields of intellectual property and human rights are examples of two fields of law that have been
generally considered to be separate. One of the reasons that the potential link between the fields is
not explicitly relevant is their different institutional development. This article focuses on human
rights protections found in the International Covenant on Economic, Social and Cultural Rights
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(ICESCR).* The relevant treaty making body is the Committee on Economic, Social and Cultural
Rights (CESCR). Multilateral trade marks protection was initially agreed through the Paris Convention
for the Protection of Industrial Property.'® In 1967 the World Intellectual Property Organisation
(WIPQ) became responsible for the administration of the Paris Convention.!” The Paris Union
continued to discuss revisions to the Agreement. Although WIPO is a United Nations institution, it
remained separate from the United Nations institutions that were responsible for human rights.
These developed following the adoption of the Universal Declaration of Human Rights (UDHR) in
1948.18 The deliberations of the negotiating teams responsible for the UDHR and ICESCR did not
appear to recognise the significance of the potential overlap between the fields.!® That significance
did not crystallise until the development of a separate regime for multilateral intellectual property
protection in the World Trade Organisation as a result of the TRIPS Agreement.?’ Although there is
some institutional cooperation between WIPO and WTO,2! there is very little interaction between
the TRIPS Council and human rights institutions.?

United Nations human rights institutions, including CESCR, operate quite separately from the WTO
and the TRIPS Council but also from the World Intellectual Property Organisation (WIP0O).2 WIPO
remains important for the development of new multilateral intellectual property standards?* but the
enforcement mechanisms provided by TRIPS have meant that the WTO has been the institutional
focal point for interpretation of intellectual property standards.?® TRIPS is interpreted pursuant to
the Dispute Settlement Understanding (DSU) by the Dispute Settlement Body (which includes panels
and the Appellate Body) although disputes can be resolved through processes of good offices,
mediation and conciliation before they reach adjudication.?® Important features of the process are
the remedies available to complainants when breaches of TRIPS are established.?” These include
retaliatory economic sanctions.? The threat of sanctions of this nature strengthens the likelihood
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that TRIPS Agreement standards will be observed.?® In contrast, human rights claims are governed
under separate mechanisms which emphasise consensus-based compliance.® Although the Paris
Convention provides for dispute resolution through the International Court of Justice, this
mechanism has never been engaged.?!

Increasing intersections between the fields mean that the doctrinal relationship between them can
be important. Fragmentation between different fields of international law can mean that states are
bound by conflicting obligations which cannot be effectively addressed by interpretive rules such as
lex posterior®? and lex specialis.>®* However, Article 31 of the Vienna Convention on the Law of
Treaties also identifies other tools for interpretation which permit good faith interpretation of
treaties that bind states. This article codifies rules of interpretation found in customary international
law. It provides that good faith interpretation of terms of a treaty shall be in light of the object and
purpose of a treaty as well as the ordinary meaning of the terms in their context. Article 31 provides
further guidance for this interpretive exercise. The text, including preamble and annexes, is part of
the interpretative context.3* This context also includes agreements made in connection with the
conclusion of the treaty.?®> These can be made by all of the parties or made by one or more parties
and accepted as related to the treaty by all parties.®® Article 31(3) identifies further matters to be
considered which include subsequent agreements or practice relevant to the interpretation and
relevant rules of international law applicable in the relations between parties. In addition to being
part of interpretative exercise set out in Article 31(1), object and purpose can be important to the
latter consideration as it indicates rules that are likely to be relevant.

2.2 Why are human rights and trade marks fragmented

There are a number of reasons that human rights and trade marks are considered to be separate
fields of international law. The agreements that enshrine legal obligations for states in each field are
separate and do not explicitly reference the other field. ICESCR provides possible protection for
trade marks.?” Right to property protection that may apply to trade marks can be found in some
domestic constitutions and regional instruments.3® However, despite this lack of direct crossover
between the relevant texts, the instrumental nature of trade marks means that they can be
significant to human rights.3 In addition to article 15 and right to property considerations, links
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between trade marks and human rights can be seen in the case of freedom of expression and the
human right to health.*

Even more so than patents and copyright, trade mark law has been generally considered to address
subject matter that is substantially different to human rights. ICESCR Article 15(1)(c) provides that
everyone should benefit from the protection of the moral and material rights to any literary, artistic
and scientific production they have created. It has been characterised as an alternative system of
protection for intellectual property.*! It can be used to justify some human rights protection for
patents and copyright, but it is not generally considered to apply to trade marks.*> Where there is
human rights protection for property, this may provide limited protection for the owners of trade
marks.** However, although this protection is available in some regional systems and domestic
constitutions, the right to property has not been translated into a binding obligation in the key
multilateral human rights agreements.* Trade mark rights are not generally considered to be human
rights. This does not mean that human rights are not relevant to the operation of agreements
concerning trade mark law. This chapter considers the human rights implications attempts to restrict
states in implementing tobacco plain packaging legislation. These attempts have been staged in
domestic, bilateral and multilateral environments. Their impact is both direct and indirect as these
attempts can have a chilling impact on regulation in states where the legislation has been
contemplated but not introduced.

3. HUMAN RIGHTS CONSIDERATIONS AND THE OBJECT AND PURPOSE OF TRIPS

3.1 The object and purpose of TRIPS and human rights

This section will argue that each of the preamble, article 7 and article 8 permit consideration of
states’ binding human rights obligations and are relevant to the object and purpose of TRIPS. The
object and purpose of TRIPS is a relevant interpretative tool when WTO disputes require
interpretation of specific provisions of TRIPS.* The WTO Dispute Settlement Body recognises the
relevance of customary rules of interpretation of public international law to their deliberations.*®
This is interpreted to mean that the interpretative principles included in the Vienna Convention on
the Law of Treaties apply.*” Article 31(1) provides that ‘[A] treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their context and in
the light of its object and purpose.’*® The object and purpose of an agreement is often found in the
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preamble of an agreement.* The significance of articles 7 and 8 as an expression of the object and
purpose of TRIPS that is relevant to the interpretation of each provision of the TRIPS Agreement was
emphasised by members of the WTO in the Doha Declaration on TRIPS and Public Health.>® In
addition to the ordinary meaning of terms in their context and the object and purpose of the treaty,
Article 31 recognises the interpretative relevance of subsequent agreements and practice in relation
to the treaty and ‘any relevant rules of international law applicable in the relations between the
parties.”>! The object and purpose of a treaty can guide identification of relevance of these rules of
international law in specific interpretative exercises.

The Preamble of TRIPS engages human rights considerations because, along with its objectives of
protection and enforcement of intellectual property rights, it recognises ‘the underlying public policy
objectives of national systems for the protection of intellectual property, including developmental
and technological objectives.”>? The importance of harmonious interpretation of state obligations in
international law means that it can be assumed that a relevant underlying public policy objective of
intellectual property protection system complies with other international obligations, including
binding human rights obligations.>® Importantly these obligations are not only obligations to respect
human rights but also obligations to protect and fulfil human rights.>* Some of these protection and
fulfilment obligations overlap with the object and purpose of TRIPS that is suggested by Articles 7
and 8 of TRIPS.

Article 7 explicitly acknowledges that ‘protection and enforcement of intellectual property rights
should contribute.. to a balance of rights and obligations.” Importantly protection and enforcement
should also contribute ‘in a manner conducive to social and economic welfare.” Other relevant
objectives to which protection and enforcement should contribute are technological innovation,
transfer and dissemination of technology and production and use of technological knowledge.>® Part
1 of Article 8, the principles provision of TRIPS, identifies specific interests that are relevant
considerations for States in the implementation of TRIPS, many of which are relevant to human
rights concerns. These include necessary public health and nutrition protection measures and public
interest in sectors of vital importance to Member States’ socio-economic and technological
development.>® The extent to which the final part of Article 8.1, ‘provided such measures are
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consistent with the provisions of this Agreement,’ restricts the ability of Member States to rely on
this article in developing intellectual property policy that emphasises national interests remains
contested.>” Correa argues that the preamble and Article 7 are provisions that interpretation of
Article 8 should be consistent with, so social and economic welfare and a balance of rights and
obligations should be taken into account.>® Yu recognises that in any dispute settlement proceedings
there are many supportive links between human rights agreements and the objectives and principles
identified in Article 7 and 8, including rights to life, food, health, education, self-determination,
freedom of expression, cultural participation and development, and the benefits of scientific
progress.>® Importantly, the relevant human rights provisions will vary, depending on the
circumstances of the case and policy measures need to be effective in meeting their objectives.®®

3.2 The object and purpose of the Paris Convention and human rights

In contrast to TRIPS, the Paris Convention does not contain a preamble and there are no specific
clauses to guide object and purpose clauses analogous to Article 7 and 8. Our understanding of
object and purpose can be guided by the title, which recognises that the agreement is for the
protection of industrial property for foreign nationals of member states.®! In comparison to the
recognition of underlying public policy in TRIPS as well as the developmental and technological
objectives of the agreement, the object and purpose of the Paris Convention appears very narrow.%?
Like TRIPS, there is no explicit recognition of human rights in the Paris Convention.

The Paris Convention does permit recognition of public interest concerns in some provisions which
engage human rights concerns. For example, Geiger and Pontes link the permissible exceptions for
the requirement of states to register marks already registered in other members of the Paris Union
to fundamental rights considerations of freedom of expression and freedom to conduct business.®®
They argue that, in a European context, restrictions on registration pursuant to Article 6 quinquies
(b) of the Paris Convention are subject to fundamental rights obligations and generally consistent
with those obligations.®* However, there are broader freedom of expression considerations, which
may be engaged where there is a mixture of commercial and political or artistic opinion and political
or artistic message depends on registration.®> Human rights obligations that constitute ‘relevant
rules of international law applicable in the relations between the parties’ could be argued in disputes
regarding the Paris Convention that are brought within the jurisdiction of the International Court of
Justice.®® The recognition of a right to benefit from science and culture in Article 15(1)(c) of ICESCR
might be used to argue the relevance of that agreement to interpretation of provisions of the Paris
Convention: Article 31(3)(c). If human rights obligations and Paris Convention obligations were
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argued to be in conflict this could engage questions of hierarchy between the relevant agreements.®’
To date, the jurisdiction of the International Court of Justice in relation to the Paris Convention has
not been invoked.®®

TRIPS Article 2.1 provides that member states ‘shall comply with Articles 1 through 12, and Article
19, of the Paris Convention.” Human rights could also be relevant to interpretation of the Paris
Convention in WTO Dispute Settlement processes because the object and purpose of TRIPS will
apply in that interpretative exercise.® This object and purpose of TRIPS could engage human rights
considerations for the reasons set out above.

4. ARE HUMAN RIGHTS OBLIGATIONS RELEVANT TO PLAIN PACKAGING?

4.1 What is Australian Plain Packaging Legislation and how has it been disputed?

This section considers the relevance of human rights obligations to Australia’s plain packaging
legislation which has been the subject of several disputes in the WTO. The legislation has been
alleged not to comply with provisions of TRIPS, including incorporated provisions of the Paris
Convention, and the separate WTO agreement on Technical Barriers to Trade.”® The previous section
has established that human rights obligations can be relevant to the object and purpose of TRIPS.
However, the relevance of human rights will necessarily depend on the nature of the dispute.”® Plain
packaging legislation engages a range of human rights considerations including the right to health,
the right to freedom of expression and the right to benefits of science and culture. Some of these
are relevant to the WTO Disputes.

Australia was the first in the world to completely restrict tobacco advertising on packaging when it
introduced tobacco plain packaging legislation in 2011. Packaging has been characterised as one of
the last vehicles for tobacco advertising and has been established to influence the initiation of
tobacco consumption.”? Tobacco consumption has been characterised as a global health epidemic.”®
Initiation of tobacco consumption is particularly relevant to young smokers who have been
identified as a target market by tobacco companies.”* Tobacco consumption has significant negative
consequences for the right to health. This was recognised multilaterally when states agreed to the
World Health Organisation (WHO) Framework Convention on Tobacco Control (FCTC).”® As part of
the FCTC, member states participate in the governing body, the Conference of Parties (COP). One of
the functions of the COP is to adopt guidelines for certain provisions of the agreement.

Article 11 of the FCTC requires parties to the treaty to adopt and implement effective packaging and
labelling measures within three years of becoming a party, including measures requiring minimum
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sizing of graphic warnings about the negative health impacts of tobacco on tobacco packaging. The
Guidelines to Article 11 were adopted by the COP 2008 to assist states to improve the effectiveness
of measures for the packaging and labelling of tobacco related products in November 2008.7° Part of
the guidelines recommend that parties adopt plain packaging measures.”” Contemporaneously, plain
packaging was identified as a key priority in reducing rates of tobacco consumption in Australiain a
2008 discussion paper released by the Australian Government National Health Taskforce (the
National Health Taskforce Paper).”

Subsequently, the Tobacco Plain Packaging Act 2011 (Cth), the Trade Marks (Plain Packaging) Act
2011 (Cth) and supporting regulations (plain packaging legislation) introduced broad requirements
for the packaging of tobacco related products. Plain packaging legislation limits advertising. It limits
use of trade marks to their traditional function of indicating source of origin and associated quality.”
The most relevant requirements to intellectual property are those that impact on the ability of
owners of tobacco related trade marks to use their marks on packaging.?’ Relevantly, the restrictions
permit only use of word marks in prescribed size, font and colour in a designated position of the
packet.®! Graphics or device marks cannot be used.®2 The Tobacco Plain Packaging Act 2011
articulates the primary policy concerns of Plain Packaging Legislation: the protection of public health
and the implementation of the FCTC.%

What was the impact of this on owners of tobacco related trade marks? Plain packaging legislation
permits word marks to continue to be used by trade mark owners in a restricted way to denote the
source of the product.?* The legislation also permits trade marks to stay on the register, even where
they might be susceptible to non-use actions as a result of the legislation, which enabled trade mark
owners to continue to exclude others from using the relevant registered marks.® Tobacco
companies have argued that these restrictions on the use of their trade marks have significant
economic consequences.®® Tobacco related trade mark owners have claimed breach of their rights in
domestic constitutional litigation,®” investor-state dispute litigation® and the dispute settlement
mechanisms of the WTO.#

In the High Court of Australia, JT International and British American Tobacco unsuccessfully argued
that Australian plain packaging legislation constituted acquisition of their trade mark rights by the
government and this was inconsistent with constitutional requirements that the acquisition of

76 At its third session in November 2008, the Conference of the Parties (COP) adopted guidelines for
implementation of Article 11 of the WHO FCTC on ‘Packaging and Labelling of Tobacco Products’ (decision
FCTC/COP3(10)) (Guidelines).

77 Guidelines, paragraph 46.
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(Commonwealth of Australia 2008) (National Health Taskforce Paper) 23-24.
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property be on just terms.%’ The High Court found that the legislation did not acquire the applicants
intellectual property rights so the claim could not be established.’! Separately Philip Morris Asia
commenced an international investment arbitration action against Australia. Philip Morris Asia
argued that changes resulting from plain packaging legislation deprived them of the value of their
investment as it was enacted subsequent to their acquisition of intellectual property rights to
tobacco. %% This was alleged to be inconsistent with Australia-Hong Kong Bilateral Investment
Treaty.”® However, it was found that these rights had been deliberately acquired so as to exploit the
investor state dispute mechanism.% The action ended in interlocutory proceedings that determined
the bringing of the claim in these circumstances constituted an abuse of right under international
law.%

The WTO Disputes were brought against Australia by Cuba, the Dominican Republic, Honduras and
Indonesia pursuant to the DSU. The Ukraine also initiated but then suspended a dispute, which has
subsequently lapsed.®® The complaints asserted that Australia’s plain packaging legislation breached
Article 20 of TRIPS as it contained special requirements that unjustifiably encumbered the use of
tobacco related trade marks in the course of trade.” A range of other complaints were also made
asserting breaches of TRIPS and the TBT. Australia justified the impugned provisions citing domestic
public health objectives and compliance with the FCTC.%® Importantly, tobacco companies with
interests in the promotion and sale of tobacco have openly acknowledged that they are funding the
WTO actions against Australia.®® This funding relationship is complex in light of human rights
obligations for states to perform human rights scrutiny of corporate entities operating in their
territories.’® Permitting tobacco companies to fund actions that assert rights to market products
that are known to be harmful to health can engage human rights obligations to protect individuals
from potential infringements of the right to health that are discussed in the next section.

4.2 What human rights are engaged by the WTO Dispute?

Australian plain packaging legislation engages a range of human rights considerations but the
disputes have not focused on relevant human rights obligations. The emphasis on discussion has
been on health and although the right to health is clearly implicated, the discourse has focused on

% JT International SA v Commonwealth of Australia; British American Tobacco Australasia Limited v The
Commonwealth 250 CLR 1.
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public health considerations.'® Commercial speech is a form of expression and restrictions on trade
marks have been argued to be a restriction on freedom of expression.®? Arguably, moral and
material rights of creators of certain tobacco-related trade marks can be protected pursuant to
ICESCR Article 15(1)(c). Human rights to property not restricted to scientific, literary and artistic
productions and rights to development could also be relevant to the disputes. A right to
development entitles ‘every human person and all peoples.. to participate in, contribute to, and
enjoy economic, social, cultural and political development.’®® Human rights obligations to property
and development are harder to identify as relevant to interpretation of TRIPS obligations in the WTO
Disputes as they are less clearly defined in international law.

4.2.1 Right to Health

Australia is bound by the ICESCR and has acknowledged the relevance of the human right to the
highest attainable standard of health in explanatory material surrounding plain packaging
legislation.'® Compliance with the FCTC is an objective of the legislation.!% The FCTC recognises
both the human right to health and public health imperatives.1% There is debate about the extent to
which the FCTC Guidelines that require States to implement plain packaging constitute binding
obligations in international law,'%” yet the requirement of ICESCR that States progressively realise
the human right to health for individuals is clear.’®® CESCR’s General Comment 14 interpreting the
right to health identifies tobacco-related measures as relevant to the right to health.!® A key
relevant obligation engaged by plain packaging legislation is Australia’s obligation to protect the
right to health by taking ‘all necessary measures to safeguard persons within their jurisdiction from
infringements of the right to health by third parties.’*'° CESCR includes the failure of states to
regulate the activities of corporations that will violate the right to health of others and the failure to
protect consumers and workers from activities that are detrimental to health, including marketing
and consumption of tobacco.'!! There is well documented evidence of intentional failure to disclose
negative health impacts of tobacco by tobacco companies, which engages additional obligations for
States to protect individuals.!'? Australia has attempted to address this protection obligation
through the plain packaging legislation.
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A key priority of plain packaging legislation is to reduce the attractiveness and appeal of tobacco
products to young people.!® This also corresponds to Australia’s obligations pursuant to the
Convention on the Rights of the Child to protect the rights of children to ‘the enjoyment of the
highest attainable standard of health’*'*and to ensure that the child has ‘access to information and
material from a diversity of national and international source, especially those aimed at the
promotion of his or her social, spiritual and moral well-being and physical and mental health.
General Comment 4 of the Committee of the Rights of the Child (COMRC) on Adolescent Health and
Development interprets this obligation to protect adolescents from information that is harmful to
their health and development.!® States should ‘regulate or prohibit information and marketing of...
tobacco, particularly when it targets children and adolescents.” !'” This obligation is directly relevant
to the restrictions on marketing required by plain packaging legislation. These restrictions are
supported by scientific evidence regarding adolescents and plain packaging. 18

7115

The effectiveness of States measures to achieve progressive realisation of its human right to health
obligations is a relevant consideration to assessing compliance with those obligations. In 2008, the
National Health Taskforce Report identified that decline rates of tobacco consumption in Australia
were ‘flattening out.” 1*° Plain packaging legislation formed part of the policy that responded to
concerns of the negative health impacts of continuing tobacco consumption. The key health claims
of plain packaging legislation are that it will:
e ‘reduce the attractiveness and appeal of tobacco products to consumers, particularly young
people;
e increase the noticeability and effectiveness of mandated health warnings;
e reduce the ability of the tobacco product packaging to mislead consumers about the harms
of smoking; and
e through the achievement of these objectives in the long term, as part of a comprehensive
suite of tobacco control measures, contribute to efforts to reduce smoking rates.’*?°
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The substantial scientific basis for these claims was set out in a technical report accompanying the
National Health Taskforce Report.??! Additional scientific evidence supported the policy.?
Competing reports questioned the effectiveness of the proposed measure.?

Following the introduction of plain packaging legislation, early analysis indicated the success of the
measure in reducing the appeal of tobacco packaging for adolescents,*?* influencing decisions to
cease smoking in adult smokers'® and causing smokers to conceal their packs.'?® Although the
benefits of plain packaging legislation in effecting a decline in smoking are expected to be long term
benefits,'?” further evidence establishes the short-term effectiveness of the measure.'?® Multiple
tobacco control measures in place in Australia contribute to smoking rates'?® however the 2016 Post
Implementation Review concluded that all of the major datasets examined demonstrated sustained
drops in national smoking prevalence in Australia.’*® This reduction was expected to have significant
long term impact on public health outcomes and suggested that the legislation was fulfilling its
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aims.'®! The Post Implementation Review analysis did not assess whether alternative measures,
other than not introducing the legislative measures at all, would have been more effective or equally
effective.’3? There have been criticisms of these findings which partly reflect the fact that tobacco
plain packaging is designed to be a long term measure.' At this stage it is difficult to definitively
assess the effectiveness of plain packaging legislation in meeting Australia’s progressive realisation
of the right to health but, if this can be established, repeal of the legislation could constitute a
retrogression in Australia progressively realising its human right to health obligations.**

4.2.2 Freedom of Expression

Arguably the freedom of expression rights of tobacco owners are restricted by plain packaging
legislation as owners cannot use the marks on packaging as a form of expression.'** The human right
to freedom of expression enshrined in Article 19 of the International Covenant on Civil and Political
Rights (ICCPR),**® as interpreted by the Human Rights Committee in General Comment 34 states that
freedom of expression may include commercial advertising.!>” However, the restrictions on the use
of trade marks imposed by plain packaging legislation may be permissible restrictions. ICCPR Article
19(3) permits restrictions that are provided in law and necessary for respect of the rights or
reputations of others, for the protection of national security, public order, or public health or
morals.!® The Human Rights Committee confirms!3® that restrictions other than those specified in
paragraph 3 are not allowed ‘even if such grounds would justify restrictions to other rights protected
in the Covenant.”’® There needs to be a direct relationship between the specified justification and
the application of the restriction.*

The content of Australian plain packaging legislation also suggests that it is necessary for the
protection of public health.'* This is one of the permissible restrictions set out in ICCPR Article 19(3).
However, a restriction does not meet the test of necessity ‘if the protection could be achieved in
other ways that do not restrict freedom of expression.”*** General Comment 34 does not provide
further specific guidance on public health. General Comment 34 interprets the rights referred to in
Article 19(3) to include human rights, so any restriction on freedom of expression posed by plain
packaging legislation can be justified as necessary to achieve realisation of the human right to
health.'** The objective of protecting the human right to health has been identified in explanatory
materials for plain packaging legislation and its relevance has been explained above.'** The Human
Rights Committee adopts earlier statements that restrictive measures should not be overbroad and
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should be consistent with the principle of proportionality which ‘must also take account of the form
of expression at issue as well as the means of its dissemination.’'*¢ Policy documents supporting
Australian plain packaging legislation, including the National Health Taskforce Report and supporting
documentation set out ‘in specific and individualized fashion the precise nature of the threat, and
the necessity and proportionality of the specific action taken.”**’ If plain packaging legislation
constitutes a restriction on freedom of expression, it can be concluded that the restriction is
provided by law and does not appear to be discriminatory to any particular group so it should not be
a basis to modify or restrict the legislation.

4.2.3 Right to Benefit from Science and Culture

Article 15(1)(c) confers limited human rights protection for creators of literary, artistic and scientific
productions. Where trade marks constitute literary or artistic productions, ICESCR Article 15(1)(c)
could confer moral and material rights on the authors of those trade marks.*® Tobacco related
device marks and composite marks can constitute artistic productions so creators of trade marks
could argue that plain packaging legislation impacts on their moral and material rights. However, it is
not clear that the rights protected by Article 15(1)(c) are directly restricted by plain packaging
legislation. There is no pre-existing practice of providing moral rights of attribution trade mark
creators.’* The human right provided in Article 15(1)(c) does not provide for ongoing
renumeration,’ so it may be assumed that creators of trade marks have already been compensated
and their material interest in 15(1)(c) is not impaired. The legislation does not appear to be the
direct cause of the loss of material or moral rights so in the present assessment of interrelated rights
it should not be the basis to restrict operation of the legislation to realise the relevant right to health
objectives.’!

4.2.4 Human rights to property and development

Human rights to property and development have been recognised as relevant to the WTO
disputes.’® Neither right is enshrined in binding international human rights agreements. Although
development concerns are clearly relevant to the object and purpose of TRIPS, the status of the
human right to development also remains unclear.’>? It is arguable that the restrictions imposed by
Plain Packaging Legislation impair the economic development of countries who depend on exports
of tobacco related products to Australia for income.™ Importantly economic development is itself
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impacted by the burden of tobacco related disease.’>> Health concerns related to tobacco
consumption are also problematic for countries that are producers of tobacco.*® Accordingly,
Objective 3.a of the United Nations Sustainable Development Goals is to ‘[s]trengthen the
implementation of the World Health Organization Framework Convention on Tobacco Control in all
countries, as appropriate.’*’

Although property concerns are also clearly relevant to disputes concerning plain packaging
legislation,*® the human right to property has been narrowly interpreted in jurisdictions where
protection exists.’® States are generally given a wide margin of appreciation in European
jurisprudence considering whether there has been interference with property rights.®® Relevant
considerations are whether a fair balance has been struck between the interests of the community
and those of the applicant, placing on the applicant an individual and excessive burden.®! The right
to health concerns outlined above suggest that plain packaging legislation supports the interests of
the community and this would be important to a human right to property assessment. Even though
rights to property and development may be engaged by plain packaging legislation, the uncertain
nature of both rights means that it would be difficult to argue that either right should be considered
in the WTO disputes.®2

4.3 Relevance of human rights engaged

Several human rights considerations are engaged by plain packaging legislation. The analysis
suggests that the human rights claim that is most relevant to the WTO disputes is the right to health.
The following section will focus on the right to health and the way in which human rights are
relevant to the interpretation of TRIPS in the WTO Disputes even though they have not been the
focus of argument.

5. HOW DOES THE OBJECT AND PURPOSE OF TRIPS PERMIT CONSIDERATIONS OF HUMAN
RIGHTS IN THE WTO DISPUTES?

5.1 Interpreting the term ‘unjustifiably’ in the WTO Disputes

In the WTO Disputes, the complainants asserted that plain packaging constituted multiple breaches
of TRIPS and the separate WTO Agreement on Technical Barriers to Trade.'®3 Article 20 of TRIPS
requires that ‘[t]he use of a trademark in the course of trade shall not be unjustifiably encumbered
by special requirements.’ Plain packaging legislation only permits use of a trade mark on packaging
in a proscribed form, in certain locations on the packaging, in combination with health warnings,
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graphic photographs and the Quitline mark.®* The Panel found that plain packaging legislation
constitutes special requirements that are an unjustified encumbrance on the use of the relevant
trade marks in the course of trade.'®® This section will focus on the Article 20 arguments concerning
justifiability of plain packaging measures. These provide scope for interpretation of the term
‘unjustifiably’ using VCLT interpretative tools. As set out above, the VCLT provides guidelines to the
WTO Dispute Settlement Body regarding interpretation. The nature of the encumbrance that must
be justified is subject to interpretation.'®® In relation to TRIPS, both the preamble and articles 7 and 8
are relevant provisions to the object and purpose of the treaty, which will guide interpretation of
Article 20.%7 This chapter sets out the approach taken by the Panel and analyses the relevance of
human rights to interpretation of the term ‘unjustifiably’ in Article 20 in the context of the WTO
Disputes, applying the interpretive principles found in Article 31 of the Vienna Convention on the
Law of Treaties (VCLT). This section will argue that human rights can be relevant to the
interpretation of ‘unjustifiably’ in determining whether plain packaging legislation constituted
special requirements that unjustifiably encumbered the use of tobacco related trade marks in the
course of trade.

The Panel approached the interpretative exercise by ascertaining the ordinary meaning of
‘unjustifiably’ then using other provisions of TRIPS to identify the types of reasons relevant to
justifiability.'®® A broad range of potential meanings for ‘unjustifiably’ suggests that further
interpretative tools provided by the VCLT are relevant in interpreting its meaning.'®® Ruse-Khan
argues that it is most important to refer to balancing provisions when the relevant articles contain
terms that are not explicit.'’° He identifies a number of ‘broad and open legal concepts’ within
TRIPS, including normal exploitation, legitimate interests, (un) reasonableness, necessity and ordre
public.?’? As discussed in section 3.1 of this chapter, VCLT Article 31 requires interpretation ‘in good
faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context
and in the light of its object and purpose.’ The context of a treaty term or provision includes the text,
the preamble, annexes and agreements made in connection with conclusion of the treaty.'’?

The Panel determined that the term unjustifiably referenced ‘the ability to provide a "justification"
or "good reason" for the relevant action or situation that is reasonable in the sense that it provides
sufficient support for that action or situation.’*” It then recognised the relevance of the object and
purpose of TRIPS to understanding what reasons could be relevant to justifiability and considered
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the preamble, Article 7 and Article 8 of TRIPS.Y# The preamble notes the importance of protection
and enforcement of intellectual property but also recognises public policy objectives underlying
domestic systems of intellectual property protection that can be relevant to the object and purpose
of the agreement.'’® As part of its analysis, the Panel identified the Doha Declaration on Public
Health as a subsequent agreement relevant to interpretation of TRIPS.1”® The Doha Declaration
identifies the significance of Articles 7 and 8 to understanding the object and purpose of TRIPS and
the Panel was guided by this in its assessment that societal interests were relevant to
justifiableness.”t”” The Panel characterised Article 20 as reflecting an intended balance by drafters of
the TRIPS Agreement ‘between the existence of a legitimate interest of trademark owners in using
their trademarks in the marketplace, and the right of WTO Members to adopt measures for the
protection of certain societal interests that may adversely affect such use.”*’® In interpreting the
unjustifiableness of the encumbrance posed by plain packaging legislation, the content of Articles 7
and 8 influenced the Panel’s identification of public health considerations as relevant to societal
interests.'”®

The Panel also considered the relationship between justifiability and necessity in its assessment of
the Article 20 claims.!® Some complainants argued that (particularly in relation to health)
‘unjustifiably’ can be interpreted to require measures to be necessary, a term that has been
interpreted in relation to other WTO Agreements.’®! The Panel found that interpretation of the term
‘unjustifiably’ was specific to the TRIPS Agreement and a separate term to ‘unnecessarily’ was
deliberately chosen.!® The use of the term ‘necessary’ in Article 8.1 may have influenced the
emphasis given to Articles 7 and 8 in the Australian arguments.'®® The long term, integrated nature
of the public health measures in plain packaging legislation mean that it would be difficult to
empirically compare the measure to other reasonably-available alternative measures and this may
make any assessments of adequacy of the measure by the dispute settlement bodies more
complex.'®* Prior to the WTO Disputes there had been limited prior interpretation of Article 8 to
clarify whether use of it in interpretation of Article 20 would engage a strict necessity test.®
Australia provide extensive evidence of the public health justification for plain packaging®®® but

it did not characterise this as a necessary public health measure pursuant to TRIPS Article 8.1.%’
Instead it argued that Article 8 expressly acknowledges ‘the broad scope that Members retain under
the TRIPS Agreement to adopt laws and regulations for public policy purposes.’*®® Instead of
explicitly linking this to object and purpose, Australia emphasised that the core object and purpose
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of TRIPS is ‘to ensure that all WTO Members provide a minimum level of exclusive rights to owners
of IP.”*8 Linking public policy considerations more explicitly to object and purpose could strengthen
the interpretative weight given to these public policy considerations. This may permit WTO
members to address the fragmentation between WTO law and other obligations identified in Section
2.1 of this chapter, using the example of human rights. The following analysis argues that right to
health obligations could also be relevant for interpretation of unjustifiably.

A human rights-focused analysis contrasts to the emphasis on public health in the arguments
engaging Article 20 in the WTO Disputes. Although the Panel recognised the justifiability of the
legislation, it did not consider the human rights justifications.'® This is consistent with the absence
of emphasis on human rights by all of the parties in argument, including the failure of Australia to
rely on human rights to support Plain Packaging legislation.'* However, the reference to health
objectives in plain packaging legislation and the recognition of the role of the legislation in furthering
the right to health in explanatory legislative materials indicate that protection of the human right to
health is a relevant underlying policy objective of the legislation.}®?> The decision presents
opportunities for future recognition of human rights in TRIPS disputes. In interpreting the
unjustifiableness of the encumbrance posed by plain packaging legislation, the Panel considered the
object and purpose of TRIPS discernible from the Preamble, Articles 7 and 8.1°3 Taking this approach,
it recognised the relevance of societal interests including public heath, to assessments of
unjustifiableness.’ In future disputes societal interests could be interpreted to directly overlap with
the protection of human rights that can be linked to the object and purpose of TRIPS such as the
right to health.!® This interpretative approach could be relevant to other ‘open textured’ terms in
TRIPS® and reduce the impact of fragmentation between different fields of law.

The balance of rights and obligations referenced in Article 7 of TRIPS can be linked to the underlying
public policy objectives of the Australian system of intellectual property protection which include
compliance with other international obligations.'®” This article has set out provisions of ICESCR and
the Convention on the Rights of the Child that can be interpreted to justify the introduction of plain
packaging in Australia. Although there continues to be dispute about the extent to which the FCTC
Guidelines require the implementation of plain packaging, in the WTO Disputes engaging TRIPS
Article 20, Australia’s FCTC obligations were identified by the Panel as relevant to its justification for
implementing plain packaging legislation.'®®. The objective of protecting health by reducing tobacco
consumption is not only relevant to understanding underlying policy objectives and a balance of
rights and obligations but is also relevant to social and economic welfare, which is an objective
identified in Article 7. Further, in interpreting whether restricting the use of trade marks on tobacco
packaging ‘unjustifiably’ encumbers use of a mark, Australia’s obligation to protect the right to
health is relevant to a balance of rights and obligations, consistent with the principle articulated
Article 7.
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5.2 The importance of Articles 7 and 8

The Panel recognised the explicit linkage of the object and purpose of TRIPS to article 7 and 8 in the
Doha Declaration and identified the Doha Declaration as a subsequent agreement to TRIPS.1° As a
subsequent agreement the Doha Declaration is relevant to interpretation of provisions of TRIPS such
as Article 20.2%° This suggests the importance of recognising the principles and objectives they
identify, where they are relevant to interpretation. Australia’s approach of emphasising the object
and purpose of protection of intellectual property rights in TRIPS may correspond with well-
considered legal strategy. However, Australia’s approach risked diminishing other considerations
found in the preamble, Article 7 and Article 8 that are relevant to both object and purpose and the
issues raised in a dispute. Arguably, the limited interpretation of Articles 7 and 8 of TRIPS by the
dispute settlement bodies has made it difficult for some countries to use them confidently when
they wish to rely on them in interpretation of the compatibility of domestic legislation with TRIPS2%?
but the Panel Decision in the WTO Disputes provides further, significant interpretation.?%2 This is
particularly important in cases like tobacco plain packaging legislation where the multiplicity of
disputes can be characterised as a coordinated attack on the introduction of plain packaging
legislation worldwide. Together with Philip Morris’ attack on Uruguay’s less restrictive tobacco
legislation, the disputes regarding plain packaging legislation have been cited as barriers to the
introduction of this legislation in other countries.?%? In this way the actions of tobacco companies can
have a chilling regulatory impact on efforts to address the link between package advertising and
tobacco consumption.?%

This has special significance in the context of the right to health because states’ obligations include
the responsibility to protect individuals against the actions of third parties that constitute threats to
health. Evidence suggests that tobacco companies are the type of third parties that States need to
protect against.2% Problematically, where there are potential conflicts between fragmented human
rights obligations and intellectual property obligations, attacks on legislation in multiple, expensive
dispute resolution fora can give strong economic incentives for states to give primacy to their
intellectual property obligations. Recognising the importance of Article 7 and Article 8 arguments
and linking them to human rights obligations will not specifically address the problems posed by
plurilateral and bilateral trade agreements.?’® However, such arguments may at least partially
mitigate the potentially chilling impact of non-state actors on human rights supportive legislation to
the extent that they build a culture in the WTO of recognising the links between human rights and
the object and purpose of TRIPS. Frankel has identified the potential utility of non-violation
complaints to address the cumulative negative impact of TRIPS plus standards found in bilateral
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trade agreements on the structure and purpose of TRIPS.2%? If human rights objectives are
recognised as relevant to Article 7 and 8 and the object and purpose of TRIPS, this may also a
relevant consideration if non-violation complaints are used to address the impact of bilateral and
plurilateral trade agreements in the future.

5.3 Relevant rules of international law to interpretation of ‘unjustifiably’

The relevance of human rights to interpretation of Article 20 in the WTO Disputes can be
strengthened by analysis of relevant rules of international law applicable to some or all parties to the
dispute. VCLT Article 31(3)(c) engages separate consideration of relevance and applicability. One of
the reasons that directly addressing the relevance of articles 7 and 8 to interpretation of TRIPS is
important is that the object and purpose of TRIPS can assist our understanding of what ‘relevant
rules of international law applicable between the parties’ can guide treaty interpretation.?’® Human
right to health obligations bind Australia and are relevant to the object and purpose of TRIPS so it is
arguably not necessary to reference Article 31(3)(c).2 However, identifying treaties which bind the
relevant parties reaffirms the existence of these potentially competing international obligations and
that dispute resolution fora should recognise and address these obligations.?'°

The relevant international laws applicable to interpreting Article 20 pursuant to Article 31 of the
VCLT can depend on the interpretation of ‘parties’ in Article 31(3)(c).?*! This can refer to the parties
in dispute or all of the parties to the TRIPS Agreement or it recognise a balance between obligations
that bind one party to the dispute and a significant number of WTO members .%*? There is dispute as
to whether when these rules are external to the agreement being interpreted, they must be binding
on all of the parties to the agreement, or, in cases of dispute, to parties who are in dispute with each
other, or simply for at least one of the parties to the agreement or dispute.?'? The approach that
other rules can be relevant if the parties to the dispute will be bound by them contributes to
systemic integration of international law, although that integration can be limited to agreements
between the overlapping parties.?* These rules guide our understanding of how the protection and
enforcement of intellectual property contributes to the relevant balance of rights and obligations
recognised in Article 7 of TRIPS.

Section 4 has identified the right to health as the most important human right engaged by plain
packaging legislation. Right to health obligations can be found in ICESCR and other human rights
agreements, including the Convention on the Rights of the Child. Arguably the FCTC interprets right
to health obligations found in ICESCR that are relevant to health obligations related to the
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consumption of tobacco.?'> Compliance with certain obligations in each of these agreements
constitutes a justification for restrictions on trade mark rights that can guide treaty interpretation as
to the meaning of ‘unjustifiably’ in each of the disputes. The table below sets out the status of each
of the parties in relation to each of these agreements.

Party Convention on | ICESCR FCTC

the Rights of

the Child
Australia Ratified Ratified Ratified
Honduras Ratified Ratified Ratified
Cuba Ratified Signed Signed
Indonesia Ratified Acceded Not signed
Dominican Ratified Acceded Not signed
Republic

The FCTC only applies to the dispute between Australia and Honduras but it is quite widely ratified
amongst members. The Convention on the Rights of the Child is an agreement that binds all of the
parties to the disputes and is very widely ratified. ICESCR is a relevant agreement in disputes
between Australia and Honduras, Indonesia and the Dominican Republic, respectively. Although
Cuba is not bound by ICESCR as a signatory that has not yet ratified the agreement, it is obliged ‘to
refrain, in good faith, from acts that would defeat the object and the purpose of the treaty.”? It is
also relevant that, at the time of signing, Cuba’s foreign minister stated that Cuba had always
applied the principles enshrined in the agreement.?!” Arguably, the provisions of ICESCR could
constitute a relevant rule of customary international law that which would also be relevant to the
dispute between Australia and Cuba, pursuant to Article 31(3)(c).?*®

Where international agreements outside the WTO are relevant to both the dispute and the object
and purpose of TRIPS, considerations of systemic integration are engaged when they also bind
parties to the dispute. Ruse-Khan argues that interpretation of the term parties should arguably
favour a normative environment which binds a significant number of other WTO members as
opposed to smaller normative environments such as bilateral investment treaties.?*® The decisions of
the Appellate Body in EC-Aircraft suggest that there should be a balance between agreements that
balance all WTO members and agreements that bind individual members.??° Benn McGrady
characterises the approach of requiring parties to the dispute to be parties to extraneous
agreements for them to be relevant as a restrictive approach to interpretation of Article 31(3)(c).?*
He argues that a more appropriate approach for WTO disputes is to consider rules of international
law relevant to the issues in dispute.??? If this broader approach were taken, it is arguable that
Convention on the Rights of the Child, ICESCR and FCTC rights are relevant laws.
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6. CONCLUDING OBSERVATIONS

Human rights obligations engaging the right to health can justify plain packaging legislation and can
be relevant to the interpretive tools of object and purpose and Article 31(3)(c). These concerns are
relevant to interpretation of the term ‘unjustifiably’ even if they are not necessary public health
measures. Accepting the relevance of the right to health to the WTO disputes, interpretation of that
right by CESCR raises additional relevant considerations. The right to health requires states to
recognise the importance of international cooperation and assistance between states to permit all
states to recognise minimum core obligations identified by CESCR in relation to the right. Related to
this is the obligation of state parties to ‘ensure that their actions as members of international
organizations take due account of the right to health.”?2> Arguably the WTO members who are
bringing these actions are not taking due account of the right to health. CESCR interprets violations
of the obligation to respect the right to health to include ‘the failure of the State to take into account
its legal obligations regarding the right to health when entering into bilateral or multilateral
agreements with other States, international organizations and other entities, such as multinational
corporations.”??* If Articles 7 and 8 are not sufficiently broad to recognise right to health obligations
this obligation might be engaged. Problematically, limited emphasis on these provisions limits
interpretation of them by WTO dispute settlement bodies. This means that it is difficult to
understand how they can be used to protect human rights. This chapter demonstrates that there are
interpretative justifications for considering human rights concerns in IP-related WTO disputes.
Recognition of this may permit greater systemic integration of international laws for intellectual
property and for human rights and strengthen arguments that the WTO is the venue for dispute
resolution best equipped to address conflicts between intellectual property and human rights.
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Abstract

This chapter considers the object and purpose of TRIPS and the Paris Convention and uses Australia’s
tobacco plain packaging legislation to argue that human rights obligations can be relevant to the
interpretation of trade mark provisions in the World Trade Organization. Australia’s tobacco plain
packaging legislation has been unsuccessfully contested as inconsistent with multiple provisions of
TRIPS in the World Trade Organization. A key issue was whether the requirements unjustifiably
encumbered the use of tobacco-related trade marks in the course of trade. Although they were not
considered in the dispute, a number of human rights concerns relevant to the justification for plain
packaging legislation can also be relevant to the object and purpose of TRIPS and interpretation of
relevant terms in the agreement. These concerns are important but states must recognise and
articulate the relevance of human rights to legislation for them to be considered in future disputes.
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