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4 Prison overcrowding 

Examin ing the prob lem through the prism of the European  Court of Human  

Righ ts 

Gaëtan Cliquennois and  Philip Birch 0000-0001-6517-5897 

Prison overcro wding constitutes a global problem faced with by many countries. While prison overcro wding is 

often rooted in harsh p en al polici es conduct ed by national Stat es and gen erat es th e same problems su ch as 

violen ce, lack of health care, hygien e and intimacy, pro miscuity and little prosp ect of reh abilitation, different kinds 

of responses h av e been brought by States. Th e mo st effici ent remedy seems to hav e b een provided by the European  
Court of Hu man Rights. Th e latter h as indeed required States on the one h and to adopt new p en al polici es of 

deflation, increased parole and decrimin alisation, with a view to reducing overcro wding in their prisons, and, on 

the other h and, to est ablish a co mbination of prev entative and co mp en satory remedies to improve the living 
conditions in remand prisons. Contrary to wh at a the bulk of sck eptical literatu re asserts, we show that su ch  

European p en al and prison polici es hav e already contributed to decreasinge prison overcro wding in so me EU 
countries. 

Introduction 

Prison overcrowding constitutes a global problem (Walmsley, 2018) that typically reflects 

repressive penal policies such as preventative detention and changes to bail laws. Nevertheless, 

prison overcrowding has a wide- ranging effect on those incarcerated, including an increase in 

prison violence and, a lack of prison healthcare and hygiene, as well as reflecting a 

prisons/corrections system which has little regard for the rehabilitation of those in their care. 

In considering effective ways of addressing prison overcrowding, the European Court of 

Human Rights (hereafter ‘ECHR’) has sought to tackle and resolve the problem through its 

evolving case law, in particular, within the Court’s pilot judgment process. As a consequence, 

governments, within the ECHR’s jurisdiction, have been encouraged to adopt new penal 

policies for reducing the prison population (e.g. increased parole rates ) along with establishing 

preventative measures to alleviate prison overcrowding (e.g. compensatory, such as financial, 

remedies to improve the living conditions in remand prisons ). 

The followingThis chapter sets out to illustrate how European penal policies promoted by the 

ECHR have sought to address the problem of prison overcrowding. In this regard, the chapter 

examines prison litigation instigated by both prisoners and non-governmental organiszations 

(NGOs) that have sought to remedy the problem of overcrowding across Europe in countries 

such as Italy, Belgium, Bulgaria, Croatia, and Romania since the turn of the millennium 

(European Prison Litigation Networks, n.d.). This chapter, then, seeks to explore the impact 

such ECHR case law has had on national policies in terms of domestic remedies available to 

prisoners in order to address their poor detention conditions caused by prison overcrowding. 

While the aim of this chapter is primarily academic and is limited to the examination of a 
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handful of European countries, the focus of the chapter does have implications for practice, 

especially for policy makers and those in leadership/management roles within corrections 

systems globally, who might be interested in the effects of case law on penal policies. In 

seeking to address the aim of the chapter, several case studies within Europe will be presented 

firs t to illustrate how the ECHR, through its case law, has sought to address prison 

overcrowding and provide the means to remedy the problem. Moving forward, the chapter will 

then form some broad observations with regards to two key areas that the ECHR have has 

focussed on in order to address prison overcrowding. The chapter will then conclude with a 

discussion which seeks to consider the success of the ECHR in remedying prison overcrowding 

along with implications for penal policy more broadly. 

ECHR case law and national penal and prison policies 

Es tablished in 1959, the ECHR passes judgement on human rights violations, with jurisdiction 

over members of the Council of Europe and the European Union; both individuals and member 

states can submit a complaint to the Court (International Justice Resource Centre, n.d.). 

Historically, the ECHR has received several thousand complaints related to prison 

overcrowding (see European Prison Litigation Network, n.d.), with the majority of cases 

pronounced as pilot judgments. As outlined by Glas (2019), pilot judgements are understood 

as where “the Court identifies a structural problem and indicates which general measures the 

State must take to remedy that problem within a certain time limit” (p. 240). The pilot judgment 

procedure allows the ECHR to support governments through monitoring processes which can 

involve the passing of new laws and new administrative practices supposed to resolve the 

underlying and systemic issues causing the prison overcrowding (Council of Europe, 2004; 

ECHR, n.d.; Sadurski, 2009). In their pilot judgments, the ECHR has not only denounced 

prison overcrowding as a violation of the right to dignity but delivered in-depth analysis of the 

main causes of overcrowding, allowing for remedies to be recommended. 

The creation of pilot judgment proceedings has, arguably, allowed for an increase in influence 

of ECHR case law on domestic penal policies. Previously, this has not been the case, but due 

to the problem of prison overcrowding and related treatment of prisoners, the ECHR has sought 

to put pressure on governments within its jurisdiction to rethink their penitentiary systems in 

such a way that ensures respect for the dignity of prisoners, regardless of financial or logistical 

difficulties. One of the most important pilot judgments rendered by the ECHR in the field of 

penal policies was the Torregiani case, in which Italy was requested to put an end to its prison 

overcrowding and substandard detention conditions through new penal and prison policies 
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(ECHR, 2013a). Despite this, many pilot judgments pronounced against Eastern European 

countries have been instructed by NGOs, rather than individuals of member states. This form 

of private litigation has resulted in the reform of national penal policies which has involved 

addressing prison overcrowding, poor prison conditions and the implementation of other 

effective domestic remedies that seek to improve the conditions of prisoners (Cliquennois & 

de Suremain 2017; Cliquennois & Snacken, 2018). Nevertheless, many countries fail to in on 

act the recommendations and requirements of the ECHR, leading to some critics rendering 

describing the Court as having an ‘Achilles’ heel’ (Golubok, 2017). Regardless, in terms of 

violations originating from prison overcrowding, it has been noted by the ECHR that all 

governments have an obligation to provide an effective domestic remedy or a combination of 

remedies both preventative and compensatory in nature. In this way, governments can either 

amend existing remedies or introduce new ones which guarantee effective redress (ECHR, 

2005a). While the ECHR has considered specific options for preventative and compensatory 

remedies such as reasonable financial compensation and a mitigation of sentence (sentence 

reduction) for prisoners who have been already subjected to inhumane prison conditions 

(ECHR, 2012a), with a measurable reduction of a prison sentence offers satis factory redress to 

an ECHR violation in criminal cases and to poor material conditions of detention (see ECHR, 

2014 for an illustration). As a result, the ECHR has condemned countries such as Bulgaria, 

Hungry, Russia, and Romania for prison overcrowding that is considered to be inhumane and 

violates human dignity (see ECHR, 2015a; 2015b; 2012a; 2017). This chapter will now move 

on to illustrate these cases, offering an insight into the impact and effectiveness of the ECHR 

in remedying prison overcrowding. 

Bulgaria 

One of the most significant prison overcrowding cases that has been at the centre of ECHR 

judgement involved Bulgaria, and the case of Neshkov and others v. Bulgaria (ECHR, 2015a); 

with this case allowing for reflection on an earlier Bulgarian judgement – the Kehayov group of 

cases (ECHR, 2005b). The Neshkov case is a pilot judgment influenced by the Bulgarian 

Helsinki Committee (BHC) that both litigated and intervened additionally in the form of written 

submission to the Court (ECHR, 2015a). BHC put an emphasis on its third-party comments to 

the Court on the extremely poor prison conditions, unsuitable living conditions, poor hygiene 

and overcrowding in the country’s penal system. Such conditions were claimed to have had the 

effect of substandard healthcare, increased violence, isolation and ill-treatment of prisoners, 

while social activities were lacking (ECHR, 2015a). Bulgaria was asked by the ECHR to 
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decrease its prison overcrowding, to remedy poor detention conditions under Article 3 of the 

ECHR convention1 and to implement new preventative and compensatory domestic remedies  

under Article 13 of the same convention2 (ECHR, 2015a). In response, the Bulgarian 

Parliament passed laws on 25 January 2017 which sought to extended alternatives to prison 

sentences and early conditional release, along with provisions to adopt new rules for the 

allocation and trans fer of prisoners,  and preventative and compensatory remedies (Council of 

Europe, 2017). 

Such an example illustrates the positive effect the ECHR and subsequent case law can have on 

addressing the problem of prison overcrowding. However, it is important to recognise that not 

all countries respond to the ECHR and their recommendations in this way. 

Hungary 

In a recent pilot judgment concerning Varga and others v. Hungary (ECHR, 2015b), litigated 

by the Hungarian Helsinki Committee (HCC) (HCC, 2016), the ECHR found a violation of 

Article 3 with regards to prison overcrowding and poor prison conditions. This is not the first 

time the Court had found the same violation of Article 3 within Hungary (e.g. ECHR, 2012b; 

2013b). Furthermore, in the Szél judgment (ECHR, 2011a) and in the Hagyó judgement 

(ECHR, 2013c), the Court concluded that there had been a violation of Article 13 on the 

grounds of absence in any effective domestic remedies for the applicants’ complaints with 

regards to the conditions of their detention. In addition, the ECHR referred to 450 prima facie 

meritorious applications against Hungary concerning inadequate conditions of detention and 

concluded that there was an existence ofexisted a structural problem within the Hungarian 

system (ECHR, 2015b). The ECHR therefore required Hungary to decrease its prison 

overcrowding and address such structural problems which involved implementing a range of 

domestic remedies. The response by Hungary has been, arguably, apathetic, with the ECHR 

experiencing a 95% increase in cases from Hungary pertaining to a breach of Article 3 (Boffey, 

2017). 

Russia 

A similar situation to that of Hungary has arisen in Russia. The Ananyev and others v Russia 

case (ECHR, 2012a) was a pilot judgment on prison conditions brought by the International 

Prisons Committee. The case concerned the poor detention conditions of those in Russian 

                                                    
1 Arti cl e 3 prohibits torture, inhu man e, degrading treat ment and punish ment of prison ers. 
2 Arti cl e 13 rel at es to remedies th at should be av ail able to those who hav e had their rights violat ed. 
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remand centres and the lack of an effective remedy in respect to Article 13 (ECHR) (Burke, 

2013). This pilot- judgment dealt with an important volume of cases (n=80) and complaints 

(n=250). In its ruling, the Court highlighted the structural problems (both of a legal and 

logistical in nature) resulting from the inadequacies of the Russian penitentiary system. Such 

failings included the insufficiency of legal and health care as well as other related 

administrative safeguards against the ill- treatment of prisoners. In particular, the ECHR noted 

that the excessive length of pre-trial detention, already condemned in the case of Idalov v. 

Russia (ECHR, 2012c), should be addressed by the Russian government. The recommendation 

of alternative ways of reducing overcrowding in prisons were promoted by the ECHR, ; this 

included the provisional arrangements and then eventually leading to the establishment of 

safeguards against the admission of prisoners in excess of prison capacity. Russian authorities 

were also instructed to make available a combination of other preventative and compensatory 

remedies complying with the requirements set out by the Court (Council of Europe, 2013). 

Significantly, this was not the firs t time Russia had been requested to implement 

comprehensive measures to tackle inadequate detention conditions in their prison system. This 

issue had previously been recommended within the Kalashnikov group of cases (ECHR, 2002), 

which was monitored by the Association of Russian Lawyers for Human Rights, revealing 

systemic and structural problems in the field of detention on remand and remedies to challenge 

conditions of detention. This blatant dis regard for the ECHR by Russia, arguably, weakens the 

Court’s credibility. 

Romania 

The case of Rezmives and others v. Romania (ECHR, 2017) is a significant pilot judgment in 

Romania worthy of attention. The case was litigated and obtained by the Association for the 

Defencse of Human Rights in Romania – the Helsinki Committee (APADOR-CH) regarding 

prison overcrowding lending itself toas a breach of the right to dignity according to the ECHR 

(ECHR, 2017). Chiefly, the Court found that the applicants ’ situation was part of a general 

problem originating in the structural dys function specific to the Romanian prison system 

(ECHR, 2017). The ECHR had therefore requested the Romanian government to address prison 

overcrowding and improve the material condition of detention as well as to put in place 

effective domestic remedies; a preventative remedy and a specific compensatory remedy 

(ECHR, 2017). An innovative system of compensatory measures was thus implemented 

through Romanian Law 169/2017 for the modification of prison law, granting the right to 

benefit from conditional release to prisoners who meet the conditions required by the law or 
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who had been or housed in improper conditions (defined as a space smaller or equal to 4 four 

sqm square metres or space with improper hygiene means ) (APADOR-CH, 2018; Council of 

Europe, 2019). This legislation also granted a six6-day reduction to a prison sentence for every 

30 days served in inappropriate prison conditions (APADOR-CH, 2018; Council of Europe, 

2019). Nevertheless, the internal political structures of Romania are preventing the effective 

implementation of the ECHR’s recommendations (Boffey, 2017). 

Prior to this pilot judgment, APADOR-CH had also intervened as a third party in the case of 

Iacov Stanciu v. Romania (ECHR, 2012d) concerning prison overcrowding and poor conditions 

of detention. The ECHR held that detention conditions within Romania were of a recurrent 

problem within the country’s prison system, with the Court requesting Romania to solve the 

systemic issues APADOR (ECHR, 2012d). The Romanian government at the time approved a 

memorandum of measures seeking to tackle the issues and improve the conditions of detention 

as well as to improve community corrections, ; none of these measures were immediately 

implemented. This ultimately led to the 2017 pilot judgment that was delivered by the ECHR, 

giving the Romanian authorities a six-month deadline to provide “a precise timetable for the 

implementation of such measures” (ECHR, 2017). However, prison overcrowding remains a 

significant problem compared to with all other countries that fall within the jurisdiction of the 

ECHR, with only North Macedonia fairing worse (Romanian Insider, 2019). 

Through such pilot judgements illustrated by the above case studies, the ECHR has sought to 

address prison overcrowding in two ways:; firs t, through challenging the environmental design 

and ergonomics of prisons, by addressing issues of cell size and poor hygiene, and, second, by 

challenging the punitive nature of penal policies by seeking to improve access to alternatives 

to custody such as probation and conditional release. This chapter now moves on to consider 

these issues more broadly. 

Key issues for addressing prison overcrowding:  Reflections of the ECHR 

Environmental design and ergonomics of prisons 

In terms of environmental design and the ergonomics of prisons, the ECHR has sought to 

encourage nation states to modify the allocation of prisoners within establishments. I ‒ in 

particular, prison cells, and the optimal use available in prison space where the Court has 

stressed the need for minimal cell space and the provision of toilets which that would allow 

prisoners to have a minimum of privacy and dignity, the focus of many ECHR cases, including 

that of the Romania case study above and Mursic v Croatia case (ECHR, 2016a). Similarly, 
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the ECHR has condemned policies of intensive trans fers and excessive security measures 

which are claimed to constitute violations of the right to dignity (ECHR, 2006; 2009a; 2011b). 

In order to increase the cell space available, the ECHR has recommended renovating certain 

penal establishments deemed to be dilapidated and even to replace them with new, more 

spacious prisons in order to increase prison capacity (ECHR, 2009b; 2017). Additionally, the 

Court has recommended building psychiatric establishments and the alike, which are intended 

to receive and care for populations that cannot be appropriately accommodated and cared for 

within a typical prison setting (ECHR, 2016b). The strategy pursued by the ECHR in order to 

address the issue of the environmental design and ergonomics of prisons has concentrated on 

diversifying the types of confinement, whether that be through the introduction of psychiatric 

or therapeutic communities, in order to better care for specific populations. A further strategy 

sought by the ECHR is that of a program of renovation and an extension of prison capacity 

program. Such programs are seen to be effective in combatting the rise in prison overcrowding, 

; however, seeking to increase prison capacity is not without danger. Arguably, this approach 

can contribute to increasing the level of incarceration, ; nevertheless, such recommendations by 

the ECHR have been issued in a plight attempt to address the problem of prison overcrowding. 

Punitive nature of penal policies 

Extending this line of examination, the ECHR has purported that prison overcrowding is also 

a consequence of the overly repressive nature of penal policies (e.g. EHCR, 2013a, 2013b, 

2013c) in particular with the lack of alternatives to custody. As a result, the ECHR has 

supported countries, such as Italy, for example, whothat have sought to decriminalisze certain 

offencses in order to reduce prison overcrowding (ECHR, 2013a, 2014). Policy shifts of this 

nature are in fact a fundamental lever and a key determinant for prison populations, as shown 

by a number of penological studies to which the ECHR implicitly refers (Cliquennois & 

Snacken, 2018). The main alternativeness to incarceration, as recommended, or rather 

encouraged, by the EHCR, are probation/community corrections and electronic surveillance 

(Council of Europe, 2015). Of course, even if the risk of extending the penal net through such 

alterative measures to incarceration are enhanced and extended, alternatives to custody cannot 

be implemented without reforming the culture of the prisons/corrections and the professionals 

responsible for implementing and monitoring alternative measures (Cliquennois & Herzog-

Evans, 2018). In line with alternatives to custody as a means for of addressing prison 

overcrowding, the ECHR has also called for developing and extending the scope of conditional 

release. This has been presented by the ECHR with the aim of at least providing at least a 
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mechanism guaranteeing an automatic and regular examination of prisoners sentenced to very 

long sentences (ECHR, 2013d), along with release of prisoners whose state of health is 

exceptionally worrying (ECHR, 2013e). This response, however, requires a change in 

organiszational and professional culture, in the same way as for measures such as probation 

and the extension of community management (Cliquennois & Herzog-Evans, 2018). 

In sum, the ECHR has been able to identify key factors pertaining to prison overcrowding 

through the complaints it receives both from prisoners and NGO’s on the behalf of prisoners. 

Through pilot judgements, the ECHR has been able to recommend effective remedies in order 

to end the human rights violations generated by prison overcrowding, such as the right to 

dignity,  and the right to health, and internal prison security measures. However, uUltimately, 

however, any changes to domestic laws, polices and practice are at the discretion of each 

country within the jurisdiction of the European Union (Chmahl & Breuer, 2017; Daemsa & 

Robert, 2017). 

Discussion and conclusion 

This chapter has sought to illustrate and reflect on the domestic remedies offered by the ECHR. 

As a consequence, the limitations faced by the ECHR in addressing prison overcrowding at a 

domestic level have been revealed. These limitations of the Court can be further exacerbated 

in four ways. Firs t, the lack of resources for prisoners, both economic and legal, makes this 

cohort dependent on legal aid and representation by NGOs such as APADOR-CH. If prisoners 

are able to secure such resources, they are then faced with the task of taking their case through 

the domestic court system before arriving at the ECHR. Second, prisoners are in many cases 

reluctant to take legal action, with many questioning the likely success rate of their case. 

Additionally, prisoners consider the limited impact that a winning case at the ECHR’s could 

have, in practical terms, on their situation. This negative representation of justice is induced by 

the exceptionally long period of time such a procedure can take. In this regard, many judicial 

decisions by the  

Moving forward to the third point, while the ECHR has made recommendations to nation states 

within its jurisdiction in order to ensure effective access of detained persons to their rights (e.g. 

ECHR 2013a), the trans formation of justice, which is commonly referred to as digital justice, 

outlining the way justice and its access are digitalised, has been lackeding in recognition by the ECHR. 

Digital justice can have an effective impact on the access to justice for citizens,  ‒ for example, 

access to legal information on the internet seems to be crucial for litigants such as prisoners 

who are typically not allowed to use computers and digital devices. This process is detrimental 
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to prisoners and contributes to increased inequalities. As outlined by the United Nations (UN) 

(2011), digital justice refers to the concept of “digital divide” that defines the gap between 

privileged people with effective access to digital and information technologies, in particular 

the internet, and those with very limited or no access at all, which include detainees. As the 

UN (2011) states, “without internet access, which facilitates the enjoyment of a range of human 

rights, marginalized groups and developing States remain trapped in a disadvantaged situation, 

thereby perpetuating inequality both within and between States”. The development of digital 

technology in all aspects of life as a major factor of knowledge and integration seems to have 

had a paradoxical effect of more exclusion of prisoners and more isolation for prisons from the 

rest of society, as in most European countries internet access is prohibited in detention for 

security reasons, or limited to few experimental initiatives. The countries that have either 

implemented or at least experimented with the internet in prisons are Belgium, the UK and, 

Denmark, but only in minimum security prisons, ; Es tonia, which is the only European country 

to have implemented in its legislation3 the ECHR suggestion that allows prisoners to have 

access to the internet, ; and the Netherlands, which has been mostly in reintegration centres 

(Ebo Enterprise, 2016; Australian Institute of Criminology, 2018; ECHR, 2016c). 

Consequently, the deprivation of prisoners from digital technology contributes to an increase 

in their exclusion from the world outside of the prison environment, and also limits their access 

to legal assistance. In this regard, the absence or lack of access to the internet in prisons and 

other detention facilities threatens the ability of prisoners to defend their rights in court on an 

equal footing to other citizens (ECHR, 2016c). More broadly, the rehabilitation mission of the 

prison administration is thus deprived of the necessary tools for almost all daily activities, 

whether professional, cultural, educational, social, civic or legal (Eubanks, 2011; Katsh & 

Rabinovich-Einy, 2017). In this regard, the ECHR has ruled that in the light of its accessibility 

and capacity to communicate very large amounts of information, the internet plays an important 

role in increasing the public’s access to news and making easier the dissemination of 

information (ECHR, 2009c; ECHR, 2012e; ECHR, 2015c). 

Fourth, the reluctance to lodge appeals is also a barrier for prisoners since many fear reprisals 

from prison staff in return as a consequence of the legal action taken. These reprisals can be 

different in nature but can may include moral harassment, stigmatization and even physical 

                                                    
3 Imprison ment Act ESTONIA [RT I 2009, 39, 261 - ‒ entry into force 24.07.2009] § 311: ‘“Prisoners 
are p rohibited to use th e Intern et, ex cept in the co mputers sp eci ally ad apted for su ch purpose by the prison 

service which en able access under the supervision of the prison service to public legislation datab ases and 
register of judici al decision’.” 
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violence towards prisoners as a result. Furthermore, these reprisals can take more subtle forms, such as 

the withdrawal of privileges (i.e. employment, showers, activities, meetings with probation and 

counsellors ). While fFurther negative outcomes for prisoners can include reports given to the officials 

responsible for deciding on requests for parole along with other measures used to personalize 

sentences (such as credit withdrawals and reduced sentences). This phenomenon is all the more 

accentuated in countries which have specialised courts that combine the roles of judges for the 

execution of sentences and the protection of the rights of prisoners, as is the case for countries 

such as Italy (Caputo & Ciuffoletti, 2018). Furthermore, the problems of poor economic and 

legal resources for prisoners, lengthy court cases and the fear of risk from reprisals, can not only 

limit the justice that should be afforded to prisoners, but also weaken the credibility of the 

ECHR. The problems faced by prisoners who bring such cases to court are seldom taken into 

consideration by the ECHR, and although the Court mentions prisoner exposure to extreme 

vulnerability by the very fact of their incarceration in their its judgements, many of their its 

recommendations and requests can be dismissed by nation states. This is particularly true in 

Italy, which has a very large number of inadmissibility cases (Caputo & Ciuffoletti, 2018). This 

observation is not only limited to judicial bodies proper but also applies to statutory bodies 

responsible for the supervision and control of penal establishments such as the Ombudsmen 

(Padfield, 2018) even though they are designed and deemed to be easier to access. 

Subsequently, it appears that two factors play a crucial and preponderant role without ever 

being taken into consideration by the ECHR: firs t, access to legal aid and, second, the role 

played by NGOs. The inadequacy of legal aid, coupled with the failure to reimburse the real 

costs of justice incurred by prisoners and NGOs, is never denounced and censured by the 

European Court, and the defensce of the rights of prisoners does is not subject to any specific 

European legislation. This appears paradoxical insofar as the judicialiszation of penitentiary 

litigation is entirely left to lawyers and NGO’s. From this point of view, public funding of 

associations and professionals responsible for the legal defencse of the rights of prisoners 

seems to be of prime importance and capable of ensuring the protection of human rights in 

prison. Similarly, it seems that recogniszing the importance of the capacity of NGOs to 

represent the interests of prisoners before the ECHR could partly compensate for the economic, 

cultural, organiszational and legal difficulties encountered by prisoners (and reprisals against 

them in defencse of their rights) and speed up the resolution of structural and systemic problems 

of human rights violations). However, no joint program in which the Council of Europe and 

the European Union are participating concerns improving access to European and national 

justice for prisoners, nor helping NGOs in this process. In this respect, the confidence that 
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prisoners have in the legal system for the safeguarding of their rights is a decisive factor in the 

success of European case law. Thus, the prisoners’ confidence will commonly depend, in 

particular, on the legal and procedural guarantees which are granted to them in order to protect 

them from the violations of human rights of which they are still the subject today. In addition 

to this, there is an insufficiency of legal aid in certain countries and in the role of NGO’s, as 

well as a lack of structuring and funding of national associations for the protection of human 

rights. Further impacting contributing to the inability to address prison overcrowding, is the 

specific orientation of the professional culture of lawyers (often poorly paid and poorly trained 

in prison law by their bar and universities ) and the unavailability of translations for of ECHR 

judgments. 

The arguments raised in this chapter have also pointed out the necessity to integrate the access 

to lawyers for prisoners and detainees in a prison context in which access to digital legal 

resources and legal aid is lacking in times of digital justice and austerity. This is why these 

hindrances should notably be fought by the EU legislation through recognition of the right to 

access to digital legal resources in prison and to specific legal aid, as necessary tools for an 

effective access to court. 

In sum, the consideration to of ECHR case law and its effects on domestic remedies given in 

this chapter offers an insight into the limitations of the Court has in the resolution of human 

rights violations. However, while it is arguable that the ECHR has little impact on member 

states, the reality appears more complex and multidimensional. As illustrated in this chapter, 

indeed, there is a varied influence of the Court on nation states, for s. Some countries, who are 

particularly condemned and who have been encouraged to reform their internal penitentiary 

system, for example, concede and seekhave sought to remedy their system’s inadequacies and 

failings. In stark contrast, other countries seek to escape the control of the Court and, in some 

cases, are able to resist such recommendations and requirements. 

While prison overcrowding constitutes a global problem faced by many countries and is a 

consequence of punitive penal policies and practices, the impact and effectiveness of 

approaches and remedies offered by the ECHR are in doubt. As noted by Cliquennois and 

Herzog-Evans (2018), in order to make a significant impact on prison overcrowding and to 

improve prison conditions along with prisoners’ rights, both systemic and institutional changes 

are required at a domestic level. Without such changes, litigation will be the only means in by 

which to address significant and a long-term impact on prisoners’ living conditions and on 

overcrowding. For credible and efficient probation and other community measures, institutions 

and their practitioners have to believe in rehabilitation, re-entry and resettlement of prisons as 
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well as embed partnership working into the response of prisons//corrections systems response. 

Additionally, prison services globally should be subjected to increased scrutiny and control by 

independent academics, courts and, media, as well as civil society in terms of performance, 

regulation, and ethics with regards to prisoner treatment and overall reduction in offending 

behaviour. By operating largely in silos, prison services have been allowed,  ‒ arguably 

enabled,  ‒ to maintain various forms of resistance to the implementation of reforms, including 

alternatives to custody. Such alternatives, as recognised by Cliquennois and Herzog-Evans 

(2018), can include finding new ways of disciplining prisoners and regaining some of the 

discretionary powers they have lost due to the regulation by legal norms and successful 

litigation. Nevertheless, Cliquennois and Herzog-Evans (2018) concluded, that while effective 

legal remedies cannot in themselves solve structural and penal issues, they can delay and 

contain the impact of long-term negative trends, as vividly shown by the European legal 

framework (see Snacken & Dumortier, 2012). 

In drawing this chapter to a close, a number of summary points can be made which will be of 

interest to all prison/corrections personnel around the globe. Firs t, the role of ECHR has 

provided evidence that prison overcrowding is a systemic problem; second, through the role of 

the ECHR, evidence is also provided on the impact prison overcrowding has on individuals 

and the penitentiary system as a whole; and, third, a range of potentially effective measures 

have been put forward by the ECHR for addressing the problem. However, the success the 

ECHR has had in terms of implementation of its recommendations for addressing prison 

overcrowding is mixed, and as a consequence weakens the Court’s role. Therefore, while 

examining prison overcrowding through the prism of the ECHR has its merits, in terms of 

revealing the nature and scope of the problem as well as providing useful measures to combat 

it, prisons/corrections systems outside of the Court’s jurisdiction may have to look elsewhere 

for examples of effective implementation and outcomes. 
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