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Abstract

Medicare is Australia’s taxpayer-funded universal health coverage system and the fourth-
largest expenditure item in the federal budget. Leakage from Medicare caused by non-
compliant medical billing is currently estimated at 5-15% of the scheme’s total cost ($1.2—
$3.6 billion annually). Despite the absence of evidence, this phenomenon is typically

attributed to deliberate abuse by medical practitioners.

This unconscious bias may have its origins in a significant knowledge gap which this research
investigates by examining the experiences, perceptions, attitudes, and knowledge of medical
practitioners in relation to Medicare billing. The study is the first to examine the phenomenon
of non-compliance from a legal, administrative and system perspective. Through a
combination of quantitative and qualitative methods and a detailed doctrinal analysis of the
regulatory layers of Medicare, a detailed understanding of compliance issues is presented as

well as recommendations for reform.

The application of the Medicare Benefits Schedule was comprehensively examined, starting
with its constitutional foundations and the Federal Government’s overarching responsibility
to account for public money. It was apparent that successive governments have continually
tinkered with Medicare, often making misguided attempts at policy reform that have made
the health payments system a morass of labyrinthine law that has become largely inaccessible
and incomprehensible. This has led to rule of law problems, most notably in the areas of
natural justice and the principle of legality. The research revealed a dearth of education on
Medicare billing, and medical practitioners demonstrated low levels of legal literacy. Further,
while legally liable for Medicare billing, medical practitioners were uninterested, preferring to
delegate billing to third parties, many of whom may be significant contributors to non-

compliance.

The research found that a principal cause of non-compliant Medicare billing in Australia is
system issues, rather than deliberate abuse by medical practitioners. Medical practitioners

have no choice but to try and comply with a complex system they cannot avoid, do not



understand, and feel powerless to change. Without reform, the government can expect no
improvement in leakage, increased litigation and out-of-pocket costs for patients, and
continued decreases in private health insurance uptake. Regulatory, educational, and digital

reform are required urgently.

Findings from this research can assist policymakers to ensure the efficient delivery of health
care services under the Australian Medicare scheme, as well as offering important learnings
for other countries as they build the legal infrastructure for the health payment arrangements

that will underpin their Universal Health Coverage systems.
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Preface

On 16 January 2012, the Medical Journal of Australia published an opinion piece by the former
Director of the Medicare watchdog, the Professional Services Review Agency, titled 'What is
wrong with Medicare?’ (Webber 2012) The article alleged doctors rorting Medicare was
costing taxpayers $2-3 billion per annum. It attracted intense media coverage and was the

catalyst for what became this, my PhD.

For many years, | had perceived there was a growing problem with Medicare that no one was
talking about, which was the antithesis of rorting and more complex and nuanced than the
media could understand. | had been administering Australian medical billing since Medicare
began, had worked in the system as a registered nurse, and by 2012 had had one too many
conversations seeking clarity on some important aspect of Medicare billing that no one could

answer, including Medicare.

Medicare is a system of laws. If as a lawyer, | was finding it difficult to navigate and understand,
how on earth were doctors meant to manage? Yet everyone seemed to believe the problem
of Medicare leakage lay squarely at the feet of dishonest doctors. It was beginning to feel like
a rusted-on Medicare version of The Emperor’s New Clothes, with collective denial about the
facts in front of us. So, | embarked on a journey to find out whether doctors were really all out

there deliberately rorting Medicare, or whether something else was going on.

| administer health financing transactions, in many countries, for a living. | therefore occupy a
unique position of not having to imagine what might go wrong if the regulatory structure of a
health payment system becomes byzantine. Consequently, all examples in this thesis are real,
having been drawn from actual cases, but anonymised to protect the innocent. Therefore,
where | have suggested something may happen, it has happened during my lived experiences

of processing Australian medical bills for over 30 years.
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| hope policymakers will therefore read the detail in this work, because it may assist them to

completely rethink Medicare compliance and understand that Australian doctors actually

want to comply.

Medicare is loved by Australians, and | believe it is a masterpiece worth preserving.
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