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Disclaimer

This publication is intended as a general guide to the law. It should not be relied on as legal
advice. It is recommended that you talk to a lawyer or registered migration agent about your
particular situation. This guide is made available on the understanding that HALC, as a result of
providing this information, is not engaged in providing professional advice.

The information contained in this guide is correct at the time of writing but may be subject
to change. HALC accepts no responsibility for the accuracy or completeness of any material
contained in this guide and recommends that persons exercise their own skill and care with
respect to its use and seek professional advice regarding their particular circumstances.

By accessing this guide, you agree to our legal disclaimer found at www.halc.org.au/disclaimer.
We may change our legal disclaimer at our discretion and without notice. By continuing to access
or use this guide, you accept the legal disclaimer as it applies in its present form.
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The HIV/AIDS Legal Centre (HALC)

The HIV/AIDS Legal Centre is a not-for-profit, specialist community legal centre,

and the only one of its kind in Australia. It provides free and comprehensive legal
assistance to people with HIV or hepatitis-related legal matters. You can contact
us at www.halc.org.au. For more information on this guide, see page 35.
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O Centro Juridico HIV/SIDA é um centro juridico comunitario especializado, sem fins
lucrativos, e o tnico deste género na Australia. Presta assisténcia juridica gratuita e
abrangente as pessoas com assuntos legais relacionados com HIV ou Hepatite. Pode
entrar em contacto connosco em www.halc.org.au. Para obter mais informacdes sobre
este guia, consulte nimero de pagina 35.
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HIV/AIDS Legal Centre merupakan pusat hukum komunitas spesialis nirlaba, dan
satu-satunya di Australia. Lembaga ini memberikan bantuan hukum gratis dan
komprehensif untuk pengidap HIV atau masalah hukum terkait Hepatitis. Anda
dapat menghubungi kami di www.halc.org.au. Untuk informasi selengkapnya terkait
panduan ini, lihat nomor halaman 35.
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O HIV/AIDS Legal Centre é um centro juridico comunitario especializado e sem
fins lucrativos, o Unico desse tipo na Australia. Oferecemos assisténcia juridica
gratuita e abrangente a pessoas portadoras de HIV ou em questdes juridicas
relacionadas a hepatite. Para entrar em contato conosco, visite o site www.halc.
org.au. Para mais informagoes sobre este guia, consulte 35.

Le HIV/AIDS Legal Centre est un centre juridique communautaire spécialisé a but
non lucratif, e seul de ce genre en Australie. Il fournit une assistance juridique
gratuite et compléte aux personnes ayant des problémes juridiques liés au VIH
ou a I'hépatite. Vous pouvez nous contacter a l'adresse www.halc.org.au. Pour en
savoir plus sur ce guide, reportez-vous a la 35.



Foreword

I am delighted to have been asked by the HIV/AIDS Legal Centre (HALC) to provide
a foreword for their revised and updated advice booklet ‘Positive Migration Guide—
Immigration for people living with HIV, their families and others’.

Medical advances mean that living with HIV/AIDS for most people is now a
manageable if usually unwelcome prospect. It is not to be feared as a death sentence.
However a HIV/AIDS diagnosis presents many unique challenges. Not the least of
those challenges are those relating to the historic unjustified stigma and discrimination
that has been associated with it. Few in the HIV/AIDS community will not have had
some experiences of thoughtless, or worse, conduct. Responding to the challenge

of ensuring those living with HIV/AIDS are accorded their full human dignity has

been at the core of HALC's work for nearly three decades. It has involved the HALC
undertaking community legal seminars, pursuing law and policy reforms and providing
appropriate information for those who have had such a diagnosis.

In that regard | welcome the publication of this updated booklet. It is intended to
provide useful information for those who have had a HIV/AIDS diagnosis, and their
loved ones, who want to immigrate to Australia or who need a visa to permit them to
reside in Australia for a lesser time, such as for employment or study. It also provides
information about associated issues such as work rights and access to Medicare.

The Positive Migration Guide is not intended as legal advice. Its aim is more modest. It
is to provide the reader with clear and concise information about the various pathways
that are available to them while encouraging anyone who wants to take advantage of
them to consult a migration agent or a lawyer in order to get specific advice as early as
possible having regard to the strategic decisions that sometimes are required.

As a former President of the Administrative Appeals Tribunal (AAT) and soon to be
retiring Judge of the Federal Court of Australia | know all too well that a false start in
a migration matter, even if it does not doom a potentially successful application to
failure, can result in delays, inconvenience and unnecessary expense.

Getting good information, and acting on sound advice from the outset, is far better
than later having to sort out a problem that could and should have been foreseen and
dealt with at the beginning.

| congratulate HALC and the funder of this project, UTS through its Social Impact
Grant, for their important initiative.

The Hon. Justice Duncan Kerr Chev LH
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On behalf of UTS, I am delighted to be able to support this important new
resource for people living with HIV (PLHIV) and the legal practitioners who work
with them.

People hoping to migrate to Australia can face enormous barriers as a
consequence of deeply flawed government policies that fail to uphold the
fundamental human rights we all share. People with disability or living with health
conditions, and those seeking protection through asylum and refugee processes
face particular challenges.

This is where the work of HALC is so important. As a not-for-profit, specialist
community legal centre, and the only one of its kind in Australia, it provides free
legal assistance to PLHIV.

While COVID-19 has brought migration to a virtual halt, it has also shone a light

on the need for the international community to work together to support those
seeking a safer, more economically secure life with their loved ones. International
migration has grown strongly over recent decades, with 281 million people living
outside their home countries by 2020 — about 3.6% of the global population —and
such trends can only be expected to resume once borders re-open.

Fair and equitable migration policies are critical to achieving social justice globally.
We must all work together to change the laws that prevent us welcoming some
people from becoming part of our Australian community.

Verity Firth
Executive Director, Social Justice
University of Technology Sydney
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Immigration and HIV

This guide provides information on immigration to Australia for
those living with HIV and their family members. This guide may
also be of assistance to other people with disabilities or health
conditions seeking to migrate to Australia.

All Australian visas contain criteria regarding health and healthcare
needs that must be satisfied. Meeting these health criteria depends
on the applicant and their family member’s condition or disability
and the visa that they have applied for. Meeting the health criteria
can affect or, at times, prevent those living with HIV or their family
members from obtaining an Australian visa.

This guide also includes information for people seeking protection
through asylum and refugee processes. A person’s HIV condition or
other health conditions may support and benefit an application for
protection/asylum.

HALC also has factsheets available outlining the criteria for the grant
of the relevant visa, which can be read in conjunction with this guide.

Immigration pathways often involve strategic choices. This
guide provides an outline of the considerations and processes
involved in overcoming migration challenges that are faced by
people affected by HIV, it cannot be a substitute for migration
advice tailored to a visa applicant’s circumstances, migration
history and needs. Before lodging an application, advice
should be sought from a lawyer/registered migration agent

— such as the HALC. A person with HIV will need to disclose
their HIV condition and other personal information to their
lawyer or agent so that they can provide accurate advice.




Important Things to Remember

« Seek advice early and often — Migration decisions are complex, and visa
applicants need to make strategic decisions about a range of matters,
sometimes years in advance (particularly when considering skilled migration).
Advice should be sought from a registered migration agent or lawyer
experienced in matters related to HIV and migration. An applicant and/or
their family members need to disclose their HIV status to their migration
agent/lawyer, as failure to do so means that the migration agent/lawyer cannot
provide them accurate advice.

 Be honest and truthful — An important part of assessing eligibility for a visa is
the character test and confirming that an applicant has not provided any false
or misleading information in the application. This means that any instance where
a visa applicant has been dishonest; provided fraudulent documents or left an
important detail out of their application; or has a criminal history could result
in the visa being refused or cancelled. Indeed, false or misleading information or
failure to report one’s legal history can result in an applicant being found to be
not of good character and changes of successful receiving a visa.

« Disclosure — Although there is no legal obligation for an applicant to disclose
their/their family’s HIV condition to their migration agent/lawyer, because of
the complications that may arise in a visa application, it is often important and
in the applicant’s best interest to disclose this information so that they receive
accurate advice. Under Australian migration law, there are no obligations to
disclose health conditions like HIV to an employer sponsor; disclosure is only
required if otherwise required by law. See www.halc.org.au for guides on HIV
and disclosure.

 Dates and due dates — Timeframes, dates and due dates for visa applications
and requests for documents are very important. Very often, if a due date
is missed, the law might not allow for the submission of late documents,
applications or appeals to the Administrative Appeals Tribunal.
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Applicants should apply for a new visa before their current visa runs out —
If a person is in Australia on a visa that will soon expire, they will need to either
depart Australia or apply for another visa before their current one expires.
Failure to do so may severely limit future visa options and place the applicant
at risk of detention and removal from Australia.

Read carefully and seek advice — Every document and every letter or notice
that a visa applicant receives is important. They should keep copies and make
sure that they read every document as soon as they receive it.

Medicare — If an applicant is awaiting a decision on a permanent visa (excluding
a parent visa) and they either have permission to work or have an immediate
family member who is an Australian citizen or permanent resident, or if they

are an applicant for a temporary protection type visa, they may be entitled to
Medicare access.

Work rights application — If an applicant is on a bridging visa and awaiting

a decision on a substantive visa application, they can apply for permission to
work if it was not automatically granted. In most circumstances, they can obtain
permission to work if they can demonstrate that they are suffering financial
hardship or if they are awaiting the outcome of an employer sponsored visa.
Additional criteria must be satisfied if they are on a bridging visa E and if they
are awaiting a decision on a protection visa application.

Update the department — Keep the immigration department and lawyer or
registered migration agent updated at all times. If a visa applicant changes their
address or contact details or if their circumstances change, they must be sure to
update everyone as soon as they can. If circumstances change significantly, such
as a change in relationship status or if they can no longer work for an employer
sponsor, they should seek advice about how best to update the immigration
department. If they are represented, they should inform their representative, who
will update the visa applicant’s details with the department on their behalf.
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All applicants for both temporary
and permanent Australian visas
are required to satisfy the relevant
health criteria.

There is no health criteria
for citizenship applications;
a person’s HIV status will not
have any impact on applying
for Australian citizenship.

The health criteria is an assessment
of public health risk, potential
costs associated with treating and
supporting a person with a health
condition and whether the health
condition will result in prejudice
to access to services to current
Australian citizens and permanent
residents. The health criteria vary
depending on the visa applied for.

The relevant part of the health
criteria for people with HIV is the
cost consideration. Conditions which
may result in prejudice to access
include need of an organ transplant
or dialysis, as these resources are
limited. HIV is not and never has been
considered a threat to public health
under migration laws. Conditions
which are a threat to public health,
such as tuberculosis (TB), need to be
successfully treated before a visa can
be granted.

Depending on the length of the visa,
a person living with HIV may fail the
health criteria. This is because HIV is
viewed as a condition that will result
in a ‘significant cost to the Australian
Community in terms of healthcare
and community services'! Costs are
assessed over a specific period of time
depending on the visa applied for,
the applicant’s health condition and
their age:

» For temporary visas, costs should
be calculated over the proposed
period of stay.

« For permanent or provisional visas
(e.g., temporary partner visas),
costs are calculated over 5 years
or 3 years if over 75 years of age,
unless the applicant’s health
condition is permanent or ongoing
with a reasonably predictable
course (such as HIV). In this case,
costs are calculated over 10 years
or the applicant’s remaining life
expectancy if less than 10 years.

Should health care and community
service costs be considered
‘significant’, in most cases this will
result in failure to meet the health
criteria. This does not include onshore
refugee/protection visa applicants

or people applying for medical
treatment visas.

1 s (1)(c)(ii)(A) Sch4005,/4007 Migration Regulations 1994 (Cth).
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Any estimated health care
and community service costs
calculated at over $51,0007 are
considered significant.

How is the health criteria assessed?

Step (1

All visa applicants, and in some cases
non-migrating family members, can

be required to undergo medical
assessment. The applicants first
complete an online My Health
Declaration and then attend the
assessment with either a panel doctor
if they are outside Australia or Bupa if
they are within Australia.

The My Health Declaration
includes questions on whether
an applicant has certain health
conditions (including HIV) or
requires medical treatment.
The applicant must answer
this question honestly.
Providing false information

on an immigration form could
result in the visa being refused
on character grounds.

The number and type of health tests
required will depend on the visa
applied for, the applicant’s intentions
in Australia, their age, country of
nationality and/or residence, and their
answers on the My Health Declaration.
Even if the applicant already knows
that they are HIV positive, they may
still need to undergo an HIV test.

All permanent visa applicants over
the age of 15 are required to undergo
an HIV test. Some temporary visa
applicants or permanent applicants
under 15 may also be directed to
undergo an HIV test — for example, if
one of their parents is HIV positive or
they are an adoption visa applicant.

The results of the medical assessment
are then sent to the Medical Officer
of the Commonwealth (MOC)

for assessment.

Step (2

An applicant is next requested to
provide a specialist report outlining
their condition, such as a report from
their HIV doctor containing:

1. CD4 count;
2. Viral load; and

3. What treatments they are receiving.

2 The Australian government has made a commitment to review and revise the significant cost threshold annually;
therefore, this figure may be subject to increase. At the time of writing, the last revision took place in 2021.
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https://www.bupa.com.au/bupamvs
https://immi.homeaffairs.gov.au/form-listing/forms/guidelines-my-health-declarations.pdf

It is also useful to indicate if there

is any reason why the applicant’s
treatment must remain the same, if
there have been adverse side effects
to other treatments or if the applicant
is a woman of childbearing age.

Step (3

The MOC uses the information
obtained from the medical assessment
and any reports or information
received from the applicant to form
an opinion of whether the applicant
meets the health criteria.

The majority of the estimated costs
associated with treating people living
with HIV relate to pharmaceutical
costs. The cost of ARVs range from
approximately $4,000 to $18,000 per
year. As newer treatments are more
costly, most people with HIV will
only receive a visa valid for just over
3 years, as the estimated cost of their
treatment exceeds the threshold of
‘significant’ community service and
health care costs at that point in time.
This means that a person with HIV
will likely fail the health criteria when
seeking permanent residency or visas
with longer stays in Australia.

The estimated cost of health care
and community services for people
living with HIV for permanent visas
is assessed over a 10-year period, or
their remaining life expectancy if
less than 10 years, and usually falls
between $52,000 and $200,000

depending on the severity of their
condition — including prescribed
treatments, drug resistance and other
factors (e.g, if the person is a woman
of childbearing age). Costs include
those of pharmaceuticals, which are
calculated based on the costs listed
under the Pharmaceuticals Benefits
Scheme (PBS). For permanent visas,
costs also include health care costs
ranging from approximately $5,000
to $10,000 over 10 years, depending
on the complexities of the applicant’s
condition and their required

care arrangements.

Step (4

If the MOC has formed the view
that the applicant meets the health
criteria, then the remaining visa
criteria are assessed. If they are met,
the visa will likely be granted.

If the MOC has formed the view
that the applicant does not meet
the health criteria, the applicant will
receive a ‘natural justice’ letter from
the immigration department, a copy
of the MOC'’s final opinion (where a
health waiver is available, they will
also provide the estimated cost) and
be asked for their comments.

Although there is little that an
applicant can say to change the
MOC's opinion, they can provide
comments on the following aspects:
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¢ Check that the MOC has assessed
the correct period of stay (for a
temporary visa, this should be how
long the visa would be in effect)
— if the incorrect period of stay is
cited, this should be brought to the
attention of the decision maker.

o Check that the MOC has referred
to any medical reports provided —
if any previously supplied reports
are not listed, this should be
brought to the attention of the
decision maker.

« If the applicant did not provide the
MOC any medical reports or the
report(s) provided did not contain
certain information, such as the
applicant’s prescribed treatment,
they may wish to bring this to the
attention of the decision maker.

 If the applicant has changed
treatments or there has been a
change in their health, they may
wish to bring this to the attention
of the decision maker.

« If applying for certain temporary
visas, at this stage, the applicant
may be able to request to reduce
the term of the visa so that the
estimated costs fall below $49,000.
For example, a person applying for
a 4-year student visa whose health
care costs are assessed at $60,000
could reduce their visa to 3 years so
that they meet the health criteria.
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They may then need to apply for
another student visa in the future
to complete their education. If
reducing the term of the visa, the
applicant will have to specify the
proposed reduction and ask for a
new MOV opinion based on the
new proposed period of stay. This
is not an option for all permanent
visas. If the applicant did not
receive a copy of the cost estimate,
they may wish to request a copy
so they can consider reducing the
term of the visa as an option.

An applicant should seek advice
from a lawyer/migration agent on
whether any or all of the above
considerations should be brought to
the attention of the decision maker
in their particular circumstances.

After providing comments to
the decision maker, they and
any supporting information
will be returned to the MOC
for reassessment.

If the applicant has appealed the
decision to the Administrative
Appeals Tribunal (AAT), the applicant
must response to any invitation from
the AAT to provide comments within
the specified deadline; failure to do so
will result in the applicant’s right to a
hearing being waived.



Step (5

If the MOC does not change their
opinion and the applicant still does
not meet the heath criteria, then

the visa will be refused, unless the
visa applied for has a provision for
the waiving of the health criteria

(the health waiver). In this case,

the decision maker will invite the
applicant to provide information in
support of waiving the health criteria.

Everyone living with HIV will fail the
health criteria for a permanent (or
provisional) visa unless they have
applied for a visa with a health waiver
or if they are an applicant for an
onshore refugee/protection visa.

For permanent (or provisional) visas
where one member of the family unit
fails the health criteria, all members
of the family unit will fail the health
criteria. This cannot be solved by

removing an applicant with a disability

or health condition from the visa,

as the health of all members of the
family unit is considered, regardless
of whether they are included in

the visa application as secondary
applicants, unless it is deemed
unreasonable to require they undergo
a medical examination.

Note that under policy, non-
migrating family members are not
usually required to undergo a health
examination; however, despite that
policy, if the primary applicant has
a member of their family unit who
has HIV or another health condition
which may result in failure to meet
the health criteria, they should not
take the risk of applying for a visa
without provision for a health waiver,
as a medical examination could

be requested.
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2. Visa Options for
People Living with HIV




HIV is not a complete barrier to
migration. However it does pose
some challenges.

Temporary Visas

Generally, people living with HIV

can obtain most temporary visas,

but applicants may have to reduce
the term of the visa to meet the
health criteria (reducing the term of a
temporary visa is not an option for all
visa subclasses).

Permanent Visas

Permanent residency visa options
are limited and often require
strategic choices.

Refer to the factsheets available from
HALC for details about the criteria
and requirements for specific visas
and/or seeking migration advice.

Seeking Asylum/
Protection

HIV is not a barrier to obtaining
onshore protection/refugee visas.

Offshore refugee/humanitarian visas
have a health waiver available.

Depending on an applicant’s
circumstances and country of origin,
they may be able to successfully seek
protection/asylum on the basis of
being a person living with HIV.

3 MZXKX v Minister for Immigration [2008] FMCA 567

If a person with HIV cannot access
necessary treatment or support for
their condition, which would then
result in the deterioration of their
health, and where familial support
is withdrawn due to stigma and
discrimination, they may be able to
demonstrate that they are at risk of
serious or significant harm.?

There are other arguments that a
person with HIV may be able to
make in support of an asylum claim,
including heightened risk of harm
for people on a complex treatment
regime due to drug resistance which
is not available in their country of
origin; if they have a mental illness
or cognitive impairment; if they
formerly used drugs; if they are a
sex worker; or if they belong to the
LGBTIQ+ community.

Visas Based on Family
Relationship

For people migrating based on

family relationships, a health waiver
is available for partner, child and
adoption visas, but not for most
parent visas, a last remaining relative
visa, orphan relative visa or carer visa.
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Types of Migration

Visiting Australia Temporarily

Visitor
(e.g., tourism, Medical stud Short-Term Working
visiting family/ Treatment y Employment Holiday
friends/business)
Post-Graduate Study
Permanent Residency/Long-Term Stay
Seek Protection
(permanent unless Family Sponsored
they arrived — Long Stay (onshore parent and Skills/

without a visa by
boat or arrived
on a fraudulent
passport)

New Zealand family relative)

— Permanent (partner, child, adoption)

Employment
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Temporary Employer
Sponsored

Global Talent

Permanent Employer
Sponsored




Seeking Medical Treatment in Australia

If a person is in need of medical treatment in Australia, HIV is not a barrier

to obtaining a medical treatment visa.

People may apply for medical treatment visas for temporary medical
treatment needs. One example of the reasons people have sought a
medical treatment visa where they are also living with HIV include where
they are pregnant and their country of origin does not have suitable care
to prevent HIV transmission from the mother to the baby.

Visas Based on Education,
Skills or Employment

A person’s HIV condition should not
be a complete barrier to obtaining

a visa to study or work in Australia
temporarily. However, there are only a
limited number of permanent skilled
visa options available to people who
fail the health criteria. Almost all
permanent skilled visa options require
employer sponsorship and that the
applicant hold a qualifying visa before
seeking permanent residency. The
other option is the Global Talent

Visa (858).

For those living with HIV, the main
skilled pathway available involves
obtaining a Temporary Skills
Shortage Visa (482) with a skill on
the Medium and Long Term Strategic
Skills List (MLTSS/MLTSSL) and then
obtaining a visa in the Temporary
Residents Transition stream as part
of the Employer Nomination Scheme

Visa (186). An alternative skilled
pathway is the Skilled Employer
Sponsored Regional (provisional)
Visa (494), followed by applying for
the Permanent Residence (Skilled
Regional) Visa (191). The 494 has a
health waiver, and it is anticipated
that the 191 visa will have one as well.
However, at the time of writing this
guide, the criteria and regulations for
the 191 visa have not yet been written,
so there is no guarantee that this will
come to pass.

The skilled option that doesn’t require
employer sponsorship is the Global
Talent Visa (858).

There is also an independent skilled
visa option with a health waiver
available to New Zealand citizens who
have been in Australia.
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Pathway from Student Visa to Permanent Residency

Visa pathway

Step 1: Student Visa
(Subclass 500)

Step 2: Temporary
Graduate Visa
(Subclass 485)

Step 3: Temporary
Work Visa:

482 (Temporary Skill
Shortage) Visa in the
medium-term stream
OR

494 (Skilled Employer
Sponsored Regional)
Visa

Step 4: Permanent
Work Visa:

186 (Employer
Nomination
Scheme) Visa in the
temporary residence
transition stream

OR
191 (Permanent

Residence Skilled
Regional) Visa

12 | Positive Migration Guide

Duration

Up to 5 years
per student visa
while engaged in
full-time study

Graduate Work
Stream: Usually
up to 18 months

Post-study

Work Stream:
Up to 2—4 years

482 visa:

up to 4 years
494 visa:

up to 5 years
At least 3 years
to be eligible
to apply for the
permanent visa
(next step)

Indefinite

Important considerations

Undertake at least 2 calendar years of eligible study
in a course to qualify for an occupation on the
MLTSSL of the Skilled Occupation List.

If intending to live regionally, undertake at least
2 calendar years of eligible study in a course to
qualify for an occupation on the Regional Sponsored
Migration Scheme Occupation List (RSMS ROL).

Consider enrolling in studies in a regional area.

Generally, an applicant can only be granted one 485
visa. A second 485 visa may be possible if the visa
holder has been living in and studying at a regional
area/institution.

The applicant should use the duration of this visa to
obtain at least 2 years of work experience in an MLTSSL
occupation eligible for the 482 visa. For RSMS ROL—
only occupations, to be eligible for the 494 visa, an
applicant will need at least 3 years of work experience.

For the 482 visa (Medium Steam only), once the
applicant has the requisite skills and work experience,
arrange for an employee sponsor to nominate the
candidate for an MLTSSL position.

For the 494 (regional) visa, once the applicant has the
requisite skills and work experience, arrange for an
employee sponsor to nominate the candidate for an
RSMS ROL position.

Once the visa is granted, continue working in the
nominated occupation, for the sponsoring employer,
for the duration of the visa.

Once the applicant has held a 482 medium-term
stream visa with the same employer in the same
position for 3 years, the employer can sponsor them
for the 186 TRT visa stream.

A health waiver is required for this visa.

(The 191 visa details are not yet available, including
if this application offers the possibility of a
health waiver.)



When a Health Waiver Is Available and When One Isn’t

A health waiver is not available for every visa class or subclass. The following table
lists some of the more common visa classes and notes whether a health waiver

is available or if there are certain circumstances when one may become available.
This information may change, and visa applicants should seek advice about their
specific circumstances from either a lawyer/migration agent who is familiar with
the health criteria and assisting PLHIV.

Visa (Subclass)

Visitor Visa (600), eVisitor
(651) and Electronic Travel
Authority Visa (601)

Medical Treatment Visa (602)

Working Holiday Visa (417),
and Work and Holiday Visa
(462)

Student Visa (500) and
Student Guardian Visa (590)

Temporary Graduate

Visa (485) and Skilled —
Recognised Graduate Visa
(476)

Partner Visa (Permanent and
Provisional; 309, 100, 801, 820)
and Prospective Marriage
Visa (300)

Child Visa (101/801) and
Dependent Child Visa (445)

Is there a waiver available/Can people with HIV
obtain this visa?

e

e

o

o

No, there is no health waiver available for these visas.
However, due to their short duration of stay, a person’s HIV
status is unlikely to be a barrier to obtaining these visas.

No, there is no health waiver available for this visa
subclass. However, only conditions which pose a threat

to public health may prevent the person needing medical
care from obtaining this visa. If applying as a support
person, there is no health waiver, but due to the short
duration of the visa, a person with HIV is likely to meet the
health criteria for this visa.

No, there is no health waiver available for this visa
subclass. However, due to the short length of stay the

visa allows, the estimated cost of HIV treatment is not
considered a significant cost and, therefore, is not a barrier
to entry.

No, there is no health waiver available for these visas.
However, due to the short duration of stay they permit, a
person’s HIV status is unlikely to be a barrier to obtaining
these visas.

No, there is no health waiver available for these visas.
However, due to the short duration of stay they permit, a
person’s HIV status is unlikely to be a barrier to obtaining
these visas.

Yes, a health waiver is available.

Yes, a health waiver is available.
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Visa (Subclass) Is there a waiver available/Can people with HIV
obtain this visa?

Adoption Visa (102) @ Yes, a health waiver is available.

Parent Visas (Permanent @ No, there is no health waiver available for these visas,

and Provisional; unless holding a Minister-issued tourist visa.
143/804,/864,/884)

Sponsored Parent © A health waiver is available for onshore applicants only.
(Temporary) Visa (870)

Carer Visa (836, 116) © No, there is no health waiver available for this visa subclass.

Orphan Relative Visa (117, 837) @ No, there is no health waiver available for this visa.

Remaining Relative Visa O No, there is no health waiver available for this visa.
(115, 835)

New Zealand Citizen Family @ Yes, a health waiver is available.
Relationship Visa (461)

Protection Visa (866), @ HIV is not a barrier to obtaining these visas.
Temporary Protection The applicant must only meet public health risk
Visa (785) and Safe Haven requirements (e.g., not have tuberculosis).

Enterprise Visa (790)

Refugee Visa (200), @ Yes, a health waiver is available. Under policy a health
In-Country Special waiver is automatically approved under policy where
Humanitarian Visa (201), significant cost is the only factor. If prejudice to access is
Global Special Humanitarian identified, the health waiver process is still required.

Visa (202), Emergency Rescue
Visa (203) and Woman at risk

Visa (204).

Temporary Skill Shortage Visa @ Yes, a health waiver is available. It is not possible to reduce
(482) the visa’s term after the nomination has been approved.
Employer Nomination @ VYes, a health waiver is available if applying under the
Scheme Visa (186) and Temporary Residents Transition Stream only. There is no
Regional Sponsored health waiver for any other stream.

Migration Scheme Visa (187)

14 | Positive Migration Guide



Visa (Subclass)

Skilled Employer Sponsored
Regional (Provisional) Visa
(494)

Global Talent Visa (858)

Business Talent (Permanent)
Visa (subclass 132)

Skilled — Independent (189)

Skilled — Regional (887)

Skilled — Nominated (190)

Business Innovation and
Investment (Provisional) (188)

Business Innovation and
Investment (Permanent) (888)

Business Owner (subclass
890), Investor (891) and
State/Territory Sponsored
Investor (893)

State/Territory Sponsored
Business Owner (892)

Special Category (444)

Resident Return (155/157)

Is there a waiver available/Can people with HIV
obtain this visa?

o

o

(]

e

e

(]

e

e

e

o

o

Yes, a health waiver is available if applying under

the Employer Sponsored stream. This visa leads to a
permanent visa 191. At the time of writing, the criteria and
regulations for this visa have not been made available,
though it is anticipated that the 191 visa will have a health
waiver available as well.

Yes, a health waiver is available.

No, there is no health waiver available for this visa.

A health waiver is not available unless applying under the
New Zealand stream.

No, a health waiver is only available if the applicant holds
or previously held a qualifying visa.

No, there is no health waiver available for this visa.

The Business Innovation Extension stream and the
Significant Investor Extension stream both have a
health waiver.

No, a health waiver is only available if the applicant holds
or previously held a qualifying visa.

A health waiver is available for the primary applicant.
Whether or not a waiver is available for secondary
applicants depends on what visa they held when making the
application. If any members of the family unit did not hold a
qualifying visa, then no health waiver is available.

A health waiver is available if the applicant and
members of their family unit hold or previously held a
qualifying visa.

HIV is not a barrier to obtaining this visa. No health criteria
is assessed.

HIV is not a barrier to obtaining these visas. No health
criteria is assessed.
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Not all visas allow for a health waiver. Applicants should ensure that they seek
advice about their specific circumstances from a lawyer or migration agent who
has experience assisting applicants with health waivers.

Applying for a Waiver and the Health Requirements

Does your visa allow Get advice from a lawyer
a waiver? NOYnotsire or migration agent

Yes

We strongly recommend you seek
advice from a lawyer or Migration Agent

Visa Health Estimation of future = Less than | Waiver is
application checks and healthcare costs $51,000" not required
assessments for the duration of ’

the visaoruptoa
maximum of
10 years

More than $51,000"

Waiver required

Natural justice letter issued to you

Provide evidence to mitigate costs and
of any compelling and compassionate
factors

Immigration department makes the
decision to grant or deny the waiver

* This is the current ‘significant cost’ threshold set by the government and may be subject to change.
The cost of anti-retroviral treatments are approximately $5,000 to $18,000 per year.
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As health considerations take some time for the immigration department to
address, applicants should start to develop a portfolio of evidence that can be
used to support their claim for a waiver.

To prepare:

[] Review the considerations and criteria that the decision maker may use
to assess the request for a waiver (see page 19);

[] Critically assess how to meet those criteria or considerations — what
are the strongest claims in support of the application? Are there any
weak areas?;

[] Write a list of what evidence is available and what evidence is needed
to support the claims and arguments;

[] Start to compile the evidence at hand. Acquire any new evidence and
add it to the collection of existing evidence; and

[] Think carefully about what activities could be undertaken in the
meantime to improve the health waiver claim (e.g., community
engagement, obtaining employment or further education).
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What Factors are Considered for a
Health Waiver?

For people living with HIV, the cost of
healthcare and community services is
considered to represent a significant
cost to the Australian community.
The question then becomes whether
the estimated significant cost is
unlikely to result in undue cost to

the community.

What Does ‘Undue’ Mean?

‘Undue’ is not defined in
Australian migration law.
However, the usual meaning
is ‘unwarranted; excessive;
too great’. Australian courts
have indicated that this
means that there is a broad
range of considerations
when determining if costs
or prejudice to access are
‘undue’. For visa applicants,
this includes consideration
of compelling and
compassionate circumstances,
as well as cost mitigations.

Consideration of whether a cost

is likely to be undue requires the
balancing of a defined monetary cost
and intangible emotional and social
considerations, or compelling and
compassionate factors.*

The natural justice letter may also
indicate a list of issues the applicant
may wish to cover in their response.

General Factors — All Applicants,
All Visas

There is no limit to the factors that

a decision maker can consider when
assessing a health waiver. However,
broadly speaking, the factors that will
be considered are:

e The benefits that the applicant
and/or sponsor bring to the
Australian community and
economy;

e The applicant and/or sponsor’s
ability to mitigate any potential
cost from receiving or providing
healthcare or community services
support;

e The disadvantages that visa refusal
would bring to the applicant
and/or sponsor, the Australian
community and the economy,
such as a sponsor for a partner
visa being unable to migrate to the
applicant’s home country; and

e Any relevant humanitarian
considerations.

4 Bui v Minister for Immigration & Multicultural Affairs [1999] FCA 118
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4. Preparing for a
Health Waiver
Request




As health considerations take some
time for the immigration department
to address, all visa applicants and
their sponsors (such as in the case of
a partner or other family-sponsored
visa) should develop a portfolio of
evidence to support their claim for

a waiver.

The Australian government can
consider any factor that they wish to
when undertaking their assessment.
However, applicants and their families

Factors

Past, Current and Future
Employment

[]

Applicants’/sponsors” employment
and work history, current
employment, any offer or potential
for future employment are important
considerations for a health waiver.
Evidence of current employment,
offers of employment or good
prospects of future employment in
Australia support claims that the
applicants/sponsors can mitigate costs
associated with their/their family
member’s health.

[]

Applicants/sponsors should think about
how their past and current employment
might support for a health waiver

claim. For example, does their past
employment enhance the prospects

of seeking and maintaining successful
employment in Australia?

should think carefully about the
factors listed below when preparing
for any potential application. All
visa applicants and their sponsors
(where applicable) should provide
the following evidence/information
in support of a health waiver. Even if
evidence has already been provided
as part of other criteria for the

visa, it is important to again supply
this evidence or refer to it so that
everything is considered in support of
the health waiver.

Evidence in support of a health waiver

A letter from the current employer showing the
name of the employee, their position, the date
of commencement and their annual salary.

Provide documentary evidence of employment
history; earnings history and capacity; and
savings records. This can include entries in a
resume or curriculum vitae, letters of reference
from former or current employers confirming
earning history or bank statements that
demonstrate a consistent earning history.

If applying offshore, prepare a list of jobs
listed on Australian job advertising websites
(e.g., seek.com.au) demonstrating eligibility for
the position.

If applying onshore, seek sustainable and
long-term employment that includes the
ability to show a record of tax payments to the
Australian government.
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Factors

Past, Current and Future
Employment cont.

Does any past employment support
a claim that the applicant might
bring unique, valuable or otherwise
important skills to Australia?

Future employment is an important
consideration. Applicants/sponsors
should provide any evidence of
legitimate offers of work made by
employers in Australia. They should
also consider how their past and
current employment relates to areas
of employment that are in demand
in Australia.

Adult applicants and sponsors should
both provide this information.

Evidence in support of a health waiver

[ ] Information from a treating health practitioner
regarding the applicant’s current health status,
treatment and prognosis as it relates especially
to fitness to work in the future (see below for
more detail).

[ ] For employment-related visas, the employment
history and particular job skills of the primary
applicant will have already been supplied, but
any additional information showing added skills
or exceptional qualifications which go beyond
those required for the visa being applied for and
the value they bring to the employer sponsor
should be highlighted.

[ ] Forall visa types, critical skills or those ‘in
demand’ by the Australian government, an
employer or in the particular region that an
applicant plans to relocate to are particularly
important to highlight. Provide clear evidence
that these skills are in demand. This might
include letters from potential employers, listings
of multiple job advertisements that match the
applicant’s specific skills, information relating
to the listing of a job skill or qualification on
Australian government lists for priority or
critical skills (refer to the Medium and Long-
Term Strategic Skills List (MLTSSL) of the Skilled
Occupation List)

[ ] Any evidence from current or prospective
employers that by not granting the applicant a
visa, Australia would lose a significant benefit
to its business, economic, cultural or other
development due to the applicant possessing a
special skill that is highly sought after.

[ ] Information relating to any aspirations for
further study.
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Factors

Education/Qualifications/Studies

Educational background, qualifications
and any other studies undertaken may
be considered by the immigration
department in assessing a health
waiver request.

Education, qualifications and studies
include those undertaken both

in Australia and offshore. They
include primary, high school and
post-compulsory education, such as
trade training, university or college.

Professional development and ongoing
education in applicants’ or sponsors’
area(s) of employment may also

be relevant.

All visa applicants and sponsors
(regardless of age) should provide
such evidence.

Evidence in support of a health waiver

]

[ I O I R O

[]

[]

A copy of any qualification certificates,
degrees and diplomas showing the name of the
applicants/sponsors, the institution and the
name of the qualification or course.

If currently studying, provide evidence of
enrolment/ongoing completion.

Certificates or evidence of having completed
professional development courses.

Details relating to schooling, including
certificates, awards and results.

Copies of any post-school training, including
certificates or licences/registration for trades
or other training that resulted in a licence

or certificate.

Documents or certificates that show academic
or training awards, and transcripts of results
and training.

Professional registrations or other
qualifications recognised by an Australian or
offshore professional body, association or
regulatory body.

Australian skills assessments — documentation
demonstrating a completed or planned
assessment of skills by an Australian assessing
authority to have overseas qualifications
recognised in Australia. Plans to seek recognition
can include evidence of preliminary assessments,
advice or other correspondence that outlines
what further study or education an applicant
must undertake to have their skills recognised

in Australia.
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Factors

English Fluency

English fluency, skills and experience
are important considerations, as they
can demonstrate employability.

All visa applicants and sponsors
(regardless of age) should provide
such evidence.

Evidence in support of a health waiver

]

]

Provide evidence that any courses which have
been completed took place in English.

Provide copies of certificates and results for
any courses, trainings or assessments (e.g., [ELTS)
which demonstrate English language abilities.

If not fluent in English, applicants should
considering English language training and
education to improve their language skills and
increase their employability.

Income

Evidence of income or prospective
income is important to demonstrate
the ability to mitigate the costs
associated with the applicant’s
health status.

Adult applicants and sponsors should
provide this information.

A copy of tax assessment notices from the
past 3 years.

Three most recent payslips or a letter on
employer letterhead confirming income,
accompanied by bank statements that
demonstrate deposits of pay into that account.

For offshore applicants, a future employment
contract or conditional offer of employment.

For offshore applicants, evidence of potential
earning capacity, such as print-outs of job
advertisements from job search sites that the
applicant qualifies for.

Skills Shortage

If there is a shortage of the
applicants’/sponsors’ skills in the
area they intend to reside, this
should support the application for a
health waiver.

Adult applicants and sponsors should
provide this information.

A successful skills assessment.

Reports, correspondence or other documents
from an employer, or a local industry group,
chamber of commerce, local council or regional
economic development organisation showing
that there is a shortage of the applicant’s skills in
their geographic area.

Collect a list of job advertisements on
Australian websites (e.g., seek.com.au) listing
advertisements for positions in the applicant’s
skill area.

Evidence of any special skills that the applicant
possesses that are in high demand or that few
people possess.
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Factors

Financial Assets/Liabilities

Evidence of financial capacity, such as
income, assets and savings, is crucial
to the applicant demonstrating their
ability to offset/mitigate the potential
cost of their healthcare.

This evidence should come from all
members of the family, including any
visa sponsors.

Evidence in support of a health waiver

[ ] Bank statements showing savings and funds for

]

[

the previous 3 months.

Copies of the last 3 months’ financial statements
that show any shares or superannuation.

Statements or other evidence that demonstrate
ownership of any other assets or liabilities. This
might include insurance (e.g., life insurance,
total and permanent disability cover), property
assets (title deed, car ownership, etc.) or other
investments that the applicant can draw upon in
case of need.

Residential Property

If renting, evidence of rent receipts showing the
tenants and the address of the property.

If the applicants or sponsor own property, a
copy of the title deed; land and water rate
notices; and a mortgage statement showing the
owner’s name and the address of the property,
the amount owed, equity held and the current
mortgage payment.

Health Status, Healthcare Needs and
Health Insurance

The applicant’s health status and
assessment of healthcare needs are
important considerations in relation to
a health waiver request.

These documents need to provide a
particular level of detail and address
specific aspects of health status

and healthcare, all within a certain
length of time. For this reason, they
need to be written with the purpose
of a health waiver in mind, so it is
recommended to seek advice from a
registered migration agent or lawyer
before having these documents
prepared by a health practitioner.

Evidence of any private health insurance
maintained in Australia.

Evidence of a healthy lifestyle, such as proof
of a gym membership or confirmation from
a doctor of adherence to treatment and
consistent follow-up/engagement.

Informed opinions from a healthcare
provider on:
Current health and prognosis
(especially relating to fitness to work);
The level of specialist care necessary;
Lifestyle information; and
Importance of continuing the prescribed
treatment regime and/or the applicant’s
inability to access this treatment regime in
their country of origin.
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Factors

Existing Care Arrangements and
Impact of the Health Condition

A letter from the treating doctor.

This letter must summarise a range of
matters. Seek advice from a registered
migration agent or lawyer before
having this document prepared by a
health practitioner.

Evidence in support of a health waiver

This letter may include any of the
following evidence:

[]

O ooo o

L] [

Any current use of community services and the
impact that the waiver applicant’s condition has
on their daily tasks.

Existing care arrangements (e.g., the ARVs
prescribed and the follow-up required).

History of care arrangements.
Current and past therapies.

Current viral load — particularly if maintaining an
undetectable viral load.

History of good attendance at clinics or other
healthcare appointments over time and good
adherence to treatment.

Details of any proposed care arrangements.

Proof that the applicant’s health condition
does not affect their ability to engage in
gainful employment, meet existing care
arrangements and otherwise function in the
Australian community.

Commentary on any significant support received
from or supplied to family or community groups.

Offshore applicants with no treatment team
should take steps to obtain a treating doctor
who they would begin to see upon settling in
Australia. The proposed treating doctor can
then provide comments on some of the above
mentioned points. They could also comment
on whether the applicant is, in their opinion,
receiving suboptimal treatment or care due to
barriers to accessing care or treatment in their
country of origin.
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Factors

Community Links

Having strong community links is an
important factor in a health waiver
consideration.

Strong community links include a
consistent and long-term contribution
or participation in the community

— including professional bodies,
community organisations and
volunteer groups.

It is for this reason that wherever
possible, applicants should make
onshore as opposed to offshore
applications so they have this time to
develop community ties.

All family members (sponsors and
applicants) of any age should provide
this information.

Evidence in support of a health waiver

]

Evidence of past and current community
contributions or participation, such as
professional memberships, community
organisation memberships, involvement with a
place of worship, volunteer work, etc.

If not currently involved in community
groups, professional organisations or
volunteering, consider finding ways to
establish volunteering or other community
links prior to being invited to comment on the
health waiver.

Evidence may include letters from friends,
family, community members, photos from
events, newspaper clippings and social
media posts.

Effect of Visa Refusal on Australian
Citizens or Permanent Residents

Some applicants or visa sponsors (such
as partners) have care responsibilities
for Australian children or adults. In
those cases, if a health waiver is not
granted, this would negatively affect
the Australian children or adults who
need this care.

Any potential impact on the care

and health of Australian children or
adults that will result from the refusal
to grant an applicant a health waiver
should be clearly explained in the
applicant’s submitted documents.

If a visa refusal would psychologically
or financially impact an Australian
citizen or permanent resident, this
should also be explained in the
applicant’s documents.

[

Copies of court documents, child support
payments or other documents that demonstrate
responsibility for the care of Australian citizen
children or adults who are in need of care.

Court document or correspondence from a co-
parent of the applicant/sponsor that states their
unwillingness to allow a dependant child to depart
Australia — which would show that a child would
be separated from their parent in the event of

visa refusal.

Any evidence that granting the visa will benefit
the sponsor or their family will carry weight,
particularly where it can be shown to relieve the
government of the burden of care for elderly

or disabled family members. For example, an
Australian sponsor might provide considerable
assistance to their elderly parents. If this person’s
partner’s visa is not granted, they intend to move
overseas to live in their partner’s country of origin,
thus increasing the level of assistance that their
parents would require from government services.
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Factors

Effect of Visa Refusal on Australia
Citizens or Permanent Residents
cont.

Evidence in support of a health waiver

[ ] Evidence of broader social and familial links are
of benefit, as they show a level of integration
and involvement in the community. While the
waiver will not be granted on the strength
of the applicant—sponsor relationship alone,
the strength of that relationship will bear
considerable weight.

[ ] If the visa sponsor is a person with HIV or has
any other health conditions (mental or physical)
which may be affected f the visa is refused, this
should also be evidenced through a report from
their treating doctor.

[ ] In the case of partner visas other evidence
should also be provide about the sponsor’s
inability to relocate to the applicant’s country
of origin. This evidence may include lack of
language skills, inability to obtain employment,
health conditions or endangerment that
same-sex couples may face.

Compelling, Humanitarian or
Compassionate Circumstances

If the applicant and/or their sponsor
faces considerable jeopardy in
returning to the applicant’s country
of origin, the dangers need to be
evidenced and made clear.

This disadvantage to the applicant
and/or sponsor carries considerable
weight. Humanitarian and
compassionate concerns may include
access to treatment and healthcare for
the applicant and/or sponsor, human
rights considerations in the country of
origin, and stigma and discrimination
that may arise in the country of origin.

For partner visas, information about
any possible detriment to the
relationship due to separation and/or
visa refusal should be noted.

[ ] Information and evidence that demonstrates
what significant hardship or persecution may
be faced due to returning or remaining in the
applicant’s country of origin. This can include:

« Difficulties obtaining employment

« Difficulties enrolling in studies

» Problems due to HIV status and
general healthcare

« Difficulties with family or community
because of HIV and/or sexual stigma
and discrimination

[ ] Written accounts from when the applicant
faced difficulties, discrimination or persecution
in their country of origin due to their HIV
status. This includes information about physical
harm, whether assistance was sought and given
and laws and policies.

[ ] Any information that will help the Australian
government assess whether relocation to a third
country is possible.
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Applicants have the right to seek a
merits review for certain migration
decisions made by the immigration
department. A merits review is an
opportunity for an applicant to have
their case redetermined. The same law
will apply, but the applicant will be
able to provide any new evidence to
support their case. Typically they are
given a hearing to discuss their case
with a tribunal member.

What visas or immigration decisions
can be appealed, the process for the
appeal and the timeframe in which to
lodge the appeal are often specified
in letters or other correspondence
from the department. These might,
for example, notify the applicant that
their visa has either been refused

or cancelled. Due to the strict
unmovable timeframes to lodge

an appeal, it is very important that
the applicant always provides the
immigration department up-to-date
contact details.

Given the complexity and potential
issues that an appeal can raise,
applicants/visa holders should seek
specific advice from a lawyer or
migration agent in relation to any
appeal as soon as possible.
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The following items should always be
considered in an appeal:

1. If a merits review appeal is
available to the Administrative
Appeals Tribunal, the appeal must
be lodged within the strict time
limit (the timeframe should be
written in the visa refusal or
cancellation letter from the
immigration department) — no
extensions can be granted;

2. Always seek advice from a lawyer
or migration agent to assist in
preparing for an appeal; and

3. If the appeal relates to an ‘offshore
visa, the applicant for an appeal
is the sponsor and not the
visa applicant.

There is a fee for lodging an appeal
with the Administrative Appeals
Tribunal. If applying for an onshore
protection visa, the fee is not paid

in advance and only if the appeal is
refused. If suffering financial hardship,
an applicant can seek a 50% fee
reduction. Seek advice from a lawyer
or migration agent on whether
seeking a fee reduction is advisable

in the applicant’s circumstances; for
example, if a student visa is refused
due to insufficient funds, the evidence
in support of a fee reduction may
oppose the point under review.



There are no financial risks in lodging
an appeal (other than paying the
application fee upfront or after the
appeal has concluded for protection
visa applicants). If successful, 50% of
the fee will be refunded.

If the AAT upholds (or affirms)

a decision of the department

then an applicant may be able to
seek judicial review of the AAT's
decision where the AAT has made
a jurisdictional error. Depending on
the type of decision, judicial review
proceedings may commence in the
Federal Circuit Court or the Federal
Court. It is vital to seek legal advice
prior to commencing proceedings
in the courts, as an unsuccessful
court application can have serious
financial consequences.

If unsuccessful with the AAT, an
applicant may also be able to seek
Ministerial Intervention. This process
involves writing to the Minister for
Immigration and asking them to
intervene personally. These requests
are only successful in very limited
and rare circumstances. Refer to the
Ministerial Intervention Guidelines to
assess if the case might be one where
the Minister may consider intervening.
This power is entirely discretionary,
which means applicants must provide
as much information as possible to
support the case, as the Minister will
not necessarily request additional
material before deciding to intervene
or not.
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6. Bridging Visas, Work
Rights, Medicare and
Other Important
Information




When applying for a visa that can be
granted from within Australia, a bridging
visa will be granted where an application
has been validly lodged. This visa allows
the applicant to remain lawfully in
Australia until a decision is reached. If an
applicant is seeking merits review before
the AAT within the correct timeframe,
their bridging visa will allow them to
remain lawfully in Australia while waiting
for the AAT to make a decision.

If seeking judicial review of an
application, a separate application for

a bridging visa is necessary, as it is not
automatically granted. This should
happen prior to expiry of the previous
bridging visa. Sometimes applications for
bridging visas may need to be submitted
by post or courier, so it is important

to do so with enough time for the
application to arrive before the previous
bridging visa expires.

What bridging visa is granted and what
conditions are attached to it depend on
the visa held at the time of making the
application and any conditions attached

Medicare and Financial Support

to the previous visa. A bridging visa

may be subject to certain conditions,
including a ‘no work’ or ‘no study’
condition. Applicants can then apply

for permission to study or work. In most
circumstances, permission to work is
granted if the applicant demonstrates
that they are suffering financial hardship,
or if they are awaiting the outcome of an
employer sponsored visa.

Additional criteria must be satisfied if on
a bridging visa E and awaiting a decision
for a protection visa application.

Applicants cannot depart and re-enter
Australia on most bridging visas. If an
applicant has a bridging visa A and

has a substantial reason to travel, they
can apply for a bridging visa B. The
applicant must not travel unless and until
confirmation has been received that the
bridging visa B has been granted; the
applicant must also return to Australia
within the time specified on the bridging
visa B grant notification.

If the applicant is awaiting a decision on a permanent visa (excluding a
parent visa); has permission to work or has an immediate family member
who is an Australian citizen or permanent resident; or is awaiting a decision
for a temporary protection visa, they may be entitled to access Medicare.

While awaiting a visa decision, an applicant is not entitled to any benefits
from Centrelink. In limited circumstances, people who do not hold

permanent residency or citizenship can access Status Resolution Support
Services. The main recipients of this support are people who have sought

asylum in Australia.

Bridging Visas, Work Rights, Medicare and Other Important Information | 33


https://immi.homeaffairs.gov.au/what-we-do/status-resolution-service/status-resolution-support-services
https://immi.homeaffairs.gov.au/what-we-do/status-resolution-service/status-resolution-support-services

Temporary Visa Conditions — ‘No Further Stay’

Conditions, such as limitations on work or length of study, may be
attached to temporary visas. One such condition is ‘No Further Stay’.

If this condition is placed on the visa, the applicant cannot make a further
migration application onshore (except a protection visa application or

a limited number of other visas as specified by the ‘No Further Stay’
condition), unless the condition is waived. The waiving of a ‘No Further
Stay’ condition is discretionary and difficult to obtain.

Applicants can seek a waiver of the condition if there has been an
exceptional change in circumstances beyond their control, and which

has arisen after the granting of their previous visa. One example of such
changes in circumstance is a recent HIV diagnosis. Finding a partner

or becoming pregnant are not usually considered factors beyond an
applicant’s control. It is important to present a strong case for a waiver on
the first attempt, as an applicant can only make one request based on the
same circumstances. Additionally, a decision against a waiver cannot be
appealed to the AAT.

If an applicant has sought a waiver of a ‘No Further Stay’ condition, this
does not give the applicant the right to remain in Australia until a decision
has been made. Accordingly, should the substantive visa expire before

a decision is made, the applicant will become an ‘unlawful non-citizen’
unless a Bridging Visa E is obtained on ‘departure grounds’ This may have
negative implications for the applicant and can limit their ability to apply
for a subsequent visa, even if the condition is removed.

The only visas that can be lodged when the applicant currently holds a
visa with a ‘No Further Stay’ condition is an application for an onshore
protection visa or a limited number of other visas as specified in the
specific ‘No Further Stay’ condition.
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The HIV/AIDS Legal Centre (HALC) is a not-for-profit, specialist community
legal centre, and the only one of its kind in Australia. We provide free and
comprehensive legal assistance with migration matters (within operational
guidelines) and a range of other services to people with HIV or hepatitis.

We recommend seeking advice from HALC or another lawyer or migration agent
for anyone who is living with HIV and considering a visa application.

When seeking advice, it is very important that any person living with HIV disclose
their HIV status to their lawyer or migration agent so that the advice they

receive is correct. Lawyers and migration agents must keep personal information
strictly confidential.

A person who chooses not to disclose their HIV status to their lawyer or registered
migration agent at the earliest stage of their application may have their visa
application refused or not follow the appropriate visa pathway. Without this
information, a lawyer or migration agent will not be able to provide specific and
accurate legal or migration advice and support.
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Este documento fornece informagdes sobre a emigracao para a Australia de pessoas
infetadas com HIV e dos seus familiares. Pode também prestar ajuda a outras pessoas com
deficiéncias ou problemas de satide que pretendam migrar para a Australia.

Todos os vistos para a Australia contém critérios relacionados com a satide e necessidades

de cuidados de saude que devem ser cumpridos. O cumprimento destes critérios de satde
dependera do estado de satde ou incapacidade do requerente e do seu familiar, além do tipo
de visto que requereu. A obtencao dos vistos para a Australia vai depender do cumprimento
dos critérios de satde pelas pessoas infetadas com HIV ou pelos seus familiares.

Neste documento também estao incluidas informagdes sobre pessoas que procuram protecao
através de processos de asilo e de refugiados. O estado do HIV ou outros problemas de satde
de uma pessoa podem apoiar e beneficiar um pedido de protecao/asilo.

Este documento deve ser lido em conjunto com as fichas de informacao que definem os
critérios para a concessao do visto relevante.

Os mecanismos da emigracao envolvem frequentemente escolhas estratégicas. Este guia
fornece um resumo das consideragoes e dos processos envolvidos para ultrapassar os
desafios de migracao, enfrentados por pessoas afetadas pelo HIV. Nao pode substituir

um aconselhamento em matéria de migracao adaptado as circunstancias, historico de
migracdes e necessidades de um requerente de visto. Antes de apresentar um pedido, deve
procurar aconselhamento de um advogado/agente de migragao registado — tal como o
Centro Juridico HIV/SIDA. Uma pessoa infetada com HIV tera de fornecer, ao seu advogado
ou agente, informacodes relativas ao seu estado de HIV e outras informacdes pessoais, para
que este possa prestar-lhe um aconselhamento preciso.
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B aTOM AOKYyMeHTe coaepxmTca nHdopmaumsa 06 MMMUrpaumm B
ABcTpanutio ana noaen ¢ BUY n nx cemen: Takxe oOH MOXET MOMOUb
JI00AM C OrpaHUueHHbIMU BO3MOXHOCTAMK U 3a60/1eBaHUAMMK, KOTOPbLIE
X0Tesnn 6bl MepeexaTb B ABCTPasMIo-

HDM nogaue 3aAB/1IeHNA Ha BCe BUAObI aBCTpa)'IVIIZCKMX BM3 MPUMEHAKTCA
o6A3aTebHble KPUTEPUM OTHOCHUTETbHO NOTPEOHOCTEN B Me AL MHCKOM
cohepe CooTBETCTBUE 3TUM KpUTepuAamM OyaeT 3aBMUCETb OT AMarHosa
coMnckKaTes1da n uyieHoB ero cemMbt U TUMaA sanpammsaemoﬂ BU3bl-

CooTBETCTBME 3TUM KPUTEPUAM B chepe 34paBO0XPaHEeHNA MOXET
MOB/IMATL Ha NOyueHKWe BM3bl B ABCTpas Mo noasMu ¢ BUY nam uneHamm
UX CeMEN, a MHOrAa U OrpaHUUMTb 9TY BOBMOXHOCThb-

Takxe B 5TOM AOKYMEHTe coaepxmTca MHbopMauma a1a Tex,

KTO MLLEeT 3allMThl Kak 6exeHeL, UM MpeTeHOeHT Ha MoslyueHue
ybexwumuia. MonoxumTensHbim BUY-cTaTyc mnm apyrmue amMarHo3bl MOryT
cTaTb NPEeMMYLLECTBOM A/1A X04aTanCTBYOWMX 00 yOexumLe nim
cTaTyce 6exeHLa.

OTOT AOKYMEHT HYXHO M3yuaTb BMecTe ¢ MHDOPMaLIMOHHBLIMM
OO NNETEHAMM O KPUTEPHUAX BblOaUM HYHHOMO TUMa BM3bI-

Ha nyTW uMmMmurpaumm Hepeako HyXHO AenaTb cTpaTernueckum Bol6op. B
3TOM PYKOBOACTBE MPUBOAMTCA CMMCOK GaKTOPOB M MPOLEAYP, KOTOPbIE
BaXHbl O1A MNpeoaoieHnA TPYAHOCTEN B MpoLecce nepee3aa anaAa NoOdem
¢ BMU. OaHako pykoBOACTBO HE MOXET 3aMeHUTb UHOUBUAY aNbHYIO
KOHCY/IbTaLMI0, YUMThIBAOLWY YHUKa IbHble 06CTOATEIbCTBA,
noTPeObHOCTU U MUIrPaLMOHHYIO UCTOPUIO comckaTens. [epen noaoauen

3aABJ/1eHNA Ha BU3Y PpeKoOMeHOYyeTCA MPOKOHCY/IbTHUPOBATLCA C aBOKATOM
UM KBaMPUUMPOBAHHbBIM areHTOM MO BOMPOCaM MUrpaLmm, Taknum

kak HIV/AIDS Legal Centre. UTO6bI MO/TYUMTb MOSIE3HYIO KOHCY /IbTaLMto,
comckaTento ¢ BUY 6yaeT Heob6xoamMMo pacckaldaTb 0 cBoemMm BUU-cTaTyce
U COOOWMTL APYrYIO JIMUHYIO MHDOPMAaL MO aaBOKaTy UK areHTy-
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Hudng dan nay cung cap théng tin vé viéc nhap cu vao nudce Uc cho nhiing ngudi bi nhiém
HIV va cac thanh vién trong gia dinh ctia ho. Huéng dan nay cling cé thé hé trg nhiing ngusi
bi khuyét tht hodc cé tinh trang stic khde khac dang tim cach nhap cuvao Uc.

Tét ca cac loai thi thuc Uc déu cé nhiing tiéu chi vé stic khoe va nhu cau cham séc stic khoe
can phai dugc dap Ung. Viéc dap Ung cac tiéu chi stic khoe nay sé phu thudc vao diéu kién
hodc tinh trang khuyét tat cia ngusi ndp don va thanh vién trong gia dinh clia ho, cling nhu
tly thudc vao loai thi thuc ma ho d& ndp don déang ky. Viéc dap Ung cac tiéu chivé stic khoe
6 thé anh hudng hodc doi khi lam can trg nhiing ngudi bi nhiém HIV hodc cac thanh vién
trong gia dinh ctia ho dugc cap thi thuc dén Uc.

Huéng dan nay cling bao gom théng tin danh cho nhiing ngusi dang tim kiém su bao vé
thédng qua cac quy trinh ti nan va tim noi trd 8n an toan. Tinh trang nhiém HIV hodc cac tinh
trang stic khoe khac ciia mot ngudi co thé hé trg va mang lai lgi ich cho viéc ndp don xin
bdo vé/ti nan.

Nén doc huéng dan nay cung véi bang thong tin trinh bay nhiing tiéu chi cap thi
thuc co lién quan.

Thudng phai cd nhiing lua chon mang tinh chién lugc trong quéa trinh xin nhap cu. Huéng
dan nay trinh bay s bd vé nhiing can nhac va quy trinh lién quan nham giai quyét nhiing
kho khan khi nhdp cu ma ngudi bi nhiém HIV phai d6i mat, huéng dan nay khdng thé thay
thé cho 6i tu van di trd phu hgp véi hoan canh, lich st di trd va nhu cau ctia ngui xin thi
thuc. Trude khi ndp don, quy vi nén tham khao y kién tu van tu luét su/dai dién di tri da
dangky - chang han nhu Trung tam Phap ly HIV/AIDS. Ngudi bi nhiém HIV sé can cung cap
tinh trang nhiém HIV va cac théng tin ca nhan khéc cho luét su hodc ngusi dai dién dé ho
c6 thé dua ra i tu van chinh xac.

AXGOAXGRBEFRERERBREAGRIBRAATINER. NEMAEBR
BAFTRKEBATHERRZBRRNALT, AXGOAGEBMER.

AAERAANIZIINeIBRNTE, NETLARENRENETHREEZR, BB
EENEXERRITERKATRBEERERBNSHRKERANRARMNPIBENE
IR, ZEEMERRTEDNRESYN. XBNEZBIEXERSEHREXERER
BRAMIEIL.
AXGARBBHNFEBIEPIEREFIREPHATNBXRER . TANXE
RBRRKERRRRATESRFHABRTRIP/IEIPBRIB,
AXHENSEARABREILRPRENBRIRBR —REERR.
BREGQEFTFPRRBIER. AERMRT XZRSBRETRIREMDIGHBEA
KPERNRRNRE, B2, ANERTEERHNEIURBEARBER. BRRM
BRMESEHNBREIX. TREBIBRA, MERBMIEMBEERAENTD.
IR ERSIKERAERDPL . XKARSEFERODARMAABRRBAXERS
RRREMPNAGR, KEMOREERINZIX.
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Dokumen ini memberikan informasi tentang imigrasi ke Australia bagi pengidap HIV &
anggota keluarganya. Dokumen ini juga dapat membantu penyandang disabilitas atau
kondisi kesehatan lain yang mungkin ingin bermigrasi ke Australia.

Semua visa Australia berisi kriteria mengenai kebutuhan kesehatan dan layanan kesehatan
yang harus dipenuhi. Pemenuhan kriteria kesehatan ini akan bergantung pada kondisi atau
disabilitas pemohon dan anggota keluarganya serta visa yang diajukan. Pemenuhan kriteria
kesehatan dapat memengaruhi atau, terkadang, mencegah pengidap HIV atau anggota
keluarganya untuk mendapatkan visa ke Australia.

Dokumen ini juga mencakup informasi terkait orang-orang yang mencari perlindungan
melalui proses suaka dan pengungsian. Kondisi HIV seseorang atau kondisi kesehatan lainnya
dapat mendukung dan menguntungkan permohonan perlindungan//suaka.

Dokumen ini harus dibaca bersamaan dengan lembar fakta yang menjelaskan kriteria untuk
pemberian visa yang relevan.

Jalur imigrasi kerap kali melibatkan pilihan strategis. Dokumen ini memberikan garis besar
pertimbangan dan proses yang terlibat dalam mengatasi tantangan migrasi yang dihadapi
oleh pengidap HIV, dokumen ini tidak dapat menggantikan saran migrasi yang disesuaikan
dengan keadaan, riwayat migrasi, dan kebutuhan pemohon visa. Sebelum mengajukan
permohonan, Anda harus meminta nasihat dari pengacara/agen migrasi yang terdaftar —
seperti HIV/AIDS Legal Centre. Seorang pengidap HIV perlu mengungkapkan kondisi HIV-nya
dan informasi pribadi lainnya kepada pengacara atau agennya sehingga saran yang tepat
dapat diberikan.
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Este guia fornece informagdes sobre a imigracao para a Australia de pessoas
infectadas com HIV e dos seus familiares. Esse guia também pode ajudar outras
pessoas com deficiéncias ou problemas de saide que pretendam migrar para

a Australia.

Todos os vistos para a Australia contém critérios relacionados com a saude e
necessidades de cuidados de satude que devem ser cumpridos. O cumprimento
destes critérios de salde

dependera do estado de saude ou incapacidade do solicitante e do seu familiar,
além do tipo de visto que solicitou. A obtengao dos vistos para a Australia vai
depender do cumprimento dos critérios de saude pelas pessoas infectadas com
HIV ou pelos seus familiares.

Neste documento também estao incluidas informagdes sobre pessoas que
procuram protegao através de processos de asilo e de refugiados. O estado do
HIV ou outros problemas de satide de uma pessoa podem apoiar e beneficiar um
pedido de protecao/asilo.

Este documento deve ser lido em conjunto com as fichas de informagao que
definem os critérios para a concessao do visto relevante.

Os mecanismos da imigragao envolvem frequentemente escolhas estratégicas.
Este guia fornece um resumo das consideragcdes e dos processos envolvidos para
ultrapassar os desafios de migracao, enfrentados por pessoas afetadas pelo HIV.
Nao pode substituir um aconselhamento em matéria de migracao adaptado as
circunstancias, historico de

migracoes e necessidades de um requerente de visto. Antes de apresentar um
pedido, deve-se procurar aconselhamento de um advogado/agente de migragao
registado — tal como o Centro Juridico HIV/SIDA. Uma pessoa infectada com
HIV tera de fornecer ao seu advogado ou agente, informagoes relativas ao seu
estado de HIV e outras informagdes pessoais, para que este possa prestar-lhe um
aconselhamento preciso.
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Ce guide fournit des informations sur l'immigration vers Australie pour les
personnes vivant avec le VIH et les membres de leur famille. Il peut également
étre utile a d'autres personnes ayant un handicap ou de problémes de santé et qui
cherchent a émigrer en Australie.

Les conditions de délivrance de tous les types de visa australiens prévoient des
clauses relatives a la santé et aux besoins en soins de santé qui doivent étre
satisfaits. La satisfaction de ces critéres de santé dépend de 'état de santé ou du
handicap du demandeur et des membres de sa famille, mais aussi du type de visa
demandé. Dans certains cas, la non-satisfaction des exigences en matiére de santé
peut empécher les personnes vivant avec le VIH ou les membres de leur famille
dobtenir un visa Australien.

Ce document fournit également des informations pour les personnes qui
souhaitent obtenir une protection par le biais d'une demande dasile et le statut de
réfugié. La séropositivité d'une personne ou d'autres problémes de santé peuvent
constituer un atout dans le cadre d'une demande dasile.

Ce document doit étre lu en méme temps que les fiches d'information exposant
les conditions de délivrance du visa concerné.

Le parcours d'immigration implique souvent des choix stratégiques. Ce guide
donne un apercu des facteurs a prendre en compte et des stratégies a appliquer
pour surmonter les difficultés auxquelles sont confrontées les personnes
séropositives lors de la procédure d’'immigration. Toutefois, ce document ne
saurait remplacer les conseils relatifs aux questions d'immigration fournis en
fonction des circonstances, des antécédents migratoires et des besoins du
demandeur de visa. Avant de déposer une demande, il convient de solliciter les
conseils d'un avocat ou d'un conseiller en immigration agréé comme le HIV/AIDS
Legal Centre. Une personne séropositive devra divulguer sa séropositivité et
dautres informations personnelles a son avocat ou son conseilleur en immigration
pour bénéficier de conseils fiables.
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Administrative Appeals Tribunal
Submit an application for a merits
review appeal and get information
about the appeals process

Phone 1800 228 333 from anywhere
in Australia or Norfolk Island. From
overseas, call (+61) 02 9276 5000.

www.aat.gov.au/apply-for-a-review/
migration-and-refugee

Australasian Society for HIV,
Viral Hepatitis and Sexual Health
Medicine (ASHM)

Find an HIV S100 prescriber

Level 3,160 Clarence Street,
Sydney, NSW 2000

Tel: (+61) 02 8204 0700
Fax: (+61) 02 8204 0782
Email: ashm@ashm.org.au

www.ashm.org.au

Department of Home Affairs
Submit a visa application or get
general information about visa
options and processes

www.homeaffairs.gov.au

halc
414 Elizabeth Street,
Surry Hills, NSW 2010

Tel: (+61) 02 9206 2060
Fax: (+61) 02 9206 2053
Email: halc@halc.org.au

www.halc.org.au

Law Society of NSW
Find a lawyer who practises
migration law

170 Phillip Street,
Sydney, NSW 2000

DX 362 SYDNEY

Tel: (+61) 02 9926 0333

Fax: (+61) 02 92315809

Email: lawsociety@lawsociety.com.au

Office Hours: 9am to 5pm
Monday to Friday

www.lawsociety.com.au

Office of the Migration Agent
Registration Authority (MARA)
Find migration agents

www.mara.gov.au

Multicultural HIV and

Hepatitis Support

A support service for people

from culturally and linguistically
diverse backgrounds who have HIV
or hepatitis

Level 1, 300 Bridge Road
Forest Lodge, NSW 2037

Sydney Tel: (+61) 02 9515 1234
Freecall: 1800 108 098 (NSW Country)
Email: info@mhahs.org.au

www.mhahs.org.au
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- Tel 029206 2060
- Fax 02 9206 2053
~ Freecall 1800 063 060

Email halc@halc.org.au
www.halc.org.au
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