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Introduction

For over 100 years, biosecurity in Australia was
regulated in accordance with the Quarantine Act 1908
(Cth). During its lifetime, the Quarantine Act underwent
numerous reviews, including the Nairn Review in 1996
and the Beale Review in 2008, both of which identified
the need for more focus on preventing the entry, estab-
lishment and spread of pests and diseases of the natural
environment.' For most of the Quarantine Act’s history,
environmental biosecurity was achieved largely as a
by-product of efforts to protect the agricultural product
sector and human health.” By the time of the Beale
Review, along with higher environmental expectations,
there had been a conceptual shift from “quarantine” to
“biosecurity”, a difference summed up this way:

Biosecurity is a more pro-active concept [than quarantine],

aligned with the pre-, border and post-border continuum, a

multilayered approach, a shift from zero risk to managed

risk, from barrier prevention to border management, from

“no, unless ...” to “yes, provided ...”.

Seven years after the Beale Review recommended a
legislative overhaul the Quarantine Act was replaced by
the Biosecurity Act 2015 (Cth).

This new legislation is vitally important for nature
conservation. Invasive species are a major driver of
species loss in Australia and a threat to more than
three-quarters of nationally listed amphibians, birds and
mammals and more than half the listed plants, fishes and
reptiles (often in combination with habitat loss).* With
increasing globalisation and challenges such as climate
change amplifying the risks, the biosecurity pressures on
Australia’s environment are growing. A steady stream of
new arrivals — such as red imported fire ants (first
discovered in 2001) and myrtle rust (2010) — represents
future extinction drivers.’

With the Biosecurity Act, Australia’s main biosecurity
law references for the first time the country’s obligations
under the Convention on Biological Diversity 1992
(CBD) to “prevent the introduction of, control or eradi-
cate those alien species which threaten ecosystems,
habitats or species”.® Does this signal that Australia’s
biosecurity regime has moved beyond its historical
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dominant focus on agriculture and human health to
embrace protecting Australia’s environment from harm
by invasive species?

The new Biosecurity Act comprises 645 sections and
it is not possible to do justice to it in this short piece.
Therefore, we focus on evaluating how well environ-
mental criteria are integrated into the new regime by
examining two topics: environmental risks as biosecurity
risks and governance structures.

Biosecurity Act

The Biosecurity Act has 11 chapters dealing with a
range of biosecurity risks, including to human health,
plant and animal health and the environment, and risks
from ballast water. Many important processes estab-
lished in the Quarantine Act, such as border inspections,
continue with the Biosecurity Act. However, biosecurity
procedures and processes are more streamlined and
focused on risk management, supplemented by more
tools, such as biosecurity zones, and powers, such as
emergency response powers, together with enhanced
compliance and enforcement provisions.” The Biosecurity
Act creates the position of Director of Biosecurity, who
is responsible for much of the decision-making under
the Act,® as well as the independent role of Inspector-
General of Biosecurity, responsible for reviewing pro-
cesses under the Act, including the performance of the
Director of Biosecurity.’

The Biosecurity Act’s purposes include maintaining
Australia’s freedom from many major agricultural pests
and diseases, preventing the entry and establishment of
new pests and diseases, and complying with Australia’s
international obligations.10 For these reasons, the fram-
ers of the Biosecurity Act sought to tread a fine line,
neither running afoul of obligations under the World
Trade Organization (WTO) and the Agreement on the
Application of Sanitary and Phytosanitary Measures
(SPS Agreement), nor being so constrained as to prevent
Australia from meeting responsibilities under the CBD."!
These objectives, however, are tempered by prevailing
tensions between WTO rules and the use of biosecurity
for environmental protection. Of particular significance,
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including for protection of the environment, are the
Appropriate Level of Protection (ALOP) and Biosecurity
Import Risk Analysis (BIRA).'?

The ALOP is a determination of the level of biosecurity
protection a country seeks to maintain.'®> Australia’s
ALOP, set out in s 5 of the Biosecurity Act, is “a high
level of sanitary and phytosanitary protection aimed at
reducing biosecurity risks to a very low level, but not to
zero”. This represents a managed risk approach to
biosecurity that was first introduced into legislation by
the now repealed Quarantine Amendment Act 1999
(Cth).'* The ALOP — and how it is interpreted — is of
critical importance to border control, because Australia
can refuse entry to goods and conveyances only if their
assessed risk cannot be reduced to the very low level
mandated by the ALOP. Accordingly, the ALOP deter-
mines which goods can be brought into Australia and
under what conditions, through assessments of biosecurity
risk, including BIRAs."> However, the ALOP cannot
prohibit the importation of species that are already in
Australia, unless those species are under official con-
trol.'® Clearly then, the effectiveness of the Biosecurity
Act to prevent entry to species likely to cause environ-
mental harm depends on the extent to which biosecurity
risks can be equated with environmental risks.

Environmental risks as biosecurity risks

A BIRA, and non-regulated risk assessments such as
weed risk assessments, are used to evaluate the likeli-
hood of a disease or pest entering, establishing or
spreading in Australia, and its potential to cause harm to
human, animal or plant health, or cause economic
damage or harm to the environment.'” The concept of
risk in the BIRA provisions is consistent with the
definition of risk assessment in Annex A(4) of the SPS
Agreement, which refers to the “likelihood of entry,
establishment or spread of a pest or disease” according
to the SPS measures which might be applied.

Therefore, the country of import can only ban entry
of goods or conveyances if it can demonstrate the
potential for harm. This is intended to prevent biosecurity
from being used as a disguised restriction on trade,'® and
differs from processes in environmental regimes, which
reverse the onus by requiring proponents to demonstrate
that an action is unlikely to cause environmental harm.
The guiding principles for Art 8(h) of the CBD," for
example, recommend a precautionary approach, which
the SPS Agreement, by contrast, eschews in favour of
scientific certainty.?® Following the lead from the SPS
Agreement, the Biosecurity Act does not specify a
precautionary approach, despite one of its purposes
being to give effect to Australia’s CBD obligations. Yet,
there is a subset of import decisions that do require a
precautionary approach — those made under the Envi-
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ronment Protection and Biodiversity Conservation Act 1999
(Cth) (EPBC) for live animal imports.>' The uncertain
status of the precautionary approach remains a regula-
tory gap that Australia needs to investigate and devise
into a workable solution.

This suggests that the CBD obligations are under-
rated and evinces tacit acceptance that uncertainties may
be disregarded. Undoubtedly, there are precautionary
elements in biosecurity decision-making, but failure to
apply the precautionary approach comprehensively lim-
its the extent to which environmental risks can be
captured as biosecurity risks under the Biosecurity Act.

The omission is particularly significant for environ-
mental biosecurity because of the paucity of information
about alien species likely to harm the environment and
their potential impacts. The uncertainties are typically
much greater for the natural environment than for
agriculture and human health, due to the vastly greater
numbers of species at risk, their high rates of endemism
in Australia, and the complexity of ecological interac-
tions. Species in primary production tend to be used
globally and the biosecurity risks are much better
studied.

Live plant imports are also covered by the EPBC, but
any imports approved under the Biosecurity Act are also
taken to be approved under the EPBC. An issue consid-
ered while the Biosecurity Act was being developed was
whether the EPBC live import responsibilities should be
transferred to the new Act. The Hawke Review of the
EPBC advised they should be integrated, provided
several conditions were met to ensure the environment
was “given equal consideration alongside human health
and economic and social considerations”.** The integra-
tion did not proceed.

While there is considerable focus through BIRAs and
other risk assessment on preventing new harmful species
from being introduced to Australia, the ability to limit
risky imports is hampered for alien species already in
Australia, due to limitations of post-border biosecurity.
As noted, further imports can only be banned if the
species is not widespread and is under “official control”.
The biosecurity landscape is complex, and as with many
other environmental issues, one of the challenges pre-
sented by Australia’s federalist system is encouraging
the commitment and cooperation of states and territo-
ries.

Post-border invasive species regulation

A strong argument for pre-border and border precau-
tion are the enormous difficulties and costs of eradicat-
ing or managing alien species once they are established.
One testament to this is that only a small proportion of
invasive species, particularly weeds, are under official
control at the state and territory level.”
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Further testament derives from failures to protect
Australian biodiversity from invasive species. In addi-
tion to regulating live animal imports, the EPBC has
post-border biosecurity functions through provisions to
list “key threatening processes” (KTPs) and prepare
“threat abatement plans”.>* Invasive species dominate
KTPs, being the focus of 14 of 21 listings,25 and national
plans have been developed for most of them. But the
listing of KTPs is far from systematic and a listing does
not guarantee the preparation of a threat abatement plan,
let alone abatement of the threat itself. The Minister for
the Environment and Energy need only prepare a threat
abatement plan if he or she considers that such a plan is
a “feasible, effective and efficient way to abate the
process”.26 Moreover, the effectiveness of these plans
relies on the willingness of state and territory govern-
ments to implement them. The Minister decided not to
prepare plans for two recent listings — “Loss and
degradation of native plant and animal habitat by inva-
sion of escaped garden plants, including aquatic plants”
and “Novel biota and their impact on biodiversity”. The
last is particularly concerning because for several years
any nominations for KTP listings involving invasive
species have been rejected on the basis that the novel
biota listing is intended to be comprehensive and cover
all other harmful invasive species.?’

The division of responsibilities federally, and in most
states and territories, sees the majority of biosecurity
laws and policies administered by agricultural depart-
ments while environment agencies strive to mitigate
major invasive threats to biodiversity. This system will
likely perpetuate the dominant historical focus on agri-
cultural biosecurity, a problem that the Hawke Review
described as one of “culture”, which subordinates envi-
ronmental biosecurity.”® This “culture” is evident in
governance arrangements under the Biosecurity Act that
limit the influence of environment departments on biosecurity
policies and priorities.

Governance structures

One of the most forceful environmental critiques
against the Biosecurity Act stems from its institutional
arrangements and decision-making and review pro-
cesses.

The Beale Review recommended establishing an
independent statutory authority to administer biosecurity,
instituting an expert National Biosecurity Commission
to advise the authority and government and make
independent decisions, and creating an independent role
for the Director of Biosecurity.”” The Australian Gov-
ernment rejected these recommendations and has retained
biosecurity within the agricultural agency (the Depart-
ment of Agriculture and Water Resources (DAWR)),
which is likely to perpetuate a dominant focus on
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agricultural biosecurity.* The Biosecurity Act is admin-
istered by, and most decisions are made by, the Director
of Biosecurity, who is also the Secretary of Agricul-
ture.’! This creates potential conflicts, given that DAWR
and the Secretary have a significant role in promoting
trade in the agricultural sector. It is a conflict further
emphasised by the fact that the Minister of Agriculture
and Water Resources may give general instructions to
the Director of Biosecurity, although the Minister cannot
instruct with respect to the conduct or outcome of a
BIRA.*

Other features potentially inimical to strong environ-
mental biosecurity are that many aspects of decision-
making under the Biosecurity Act are discretionary and
not required to be systematically applied to the highest
priority risks. For example, the Director of Biosecurity
is able to decide whether a BIRA is conducted and the
order of priority for conducting BIRAs, with no require-
ment for environmental risk, or any risk, to be the basis
for determining these priorities. Given the potential for
the Agriculture Minister to direct that a particular BIRA
be conducted, and there being no equivalent role for the
Environment Minister, there is a danger that the focus of
BIRAs will be determined by trade, economic or politi-
cal priorities. The only mandatory provision states that
the Director must apply the ALOP. In addition, the
exclusive right for legal appeal against import decisions
rests with the applicant, further laying open the potential
for trade-biased decisions.*® This contrasts with the
third-party appeal rights under the EPBC.**

Although the Biosecurity Act itself does not show
evident bias against environmental biosecurity, these
governance arrangements are likely to perpetuate the
priority accorded to agricultural biosecurity. The recent
Priorities for Australia’s Biosecurity System: An Inde-
pendent Review of the Capacity of the National Biosecurity
System and its underpinning Intergovernmental Agree-
ment>> (IGAB Review) noted that environmental biosecurity
“has long been viewed as subordinate ... to agricultural
biosecurity in the national biosecurity system” and
identified many ways in which environmental biosecurity
is underdeveloped, including in prioritisation of risks,
preparedness, surveillance, response arrangements, part-
nerships and funding.*® “While current arrangements
can and do deal with environmental biosecurity mat-
ters”, the review found “this does not occur on a
systematic or transparent basis”.>’

The fact that the Environment Minister does not have
a defined role under the Biosecurity Act, although the
Minister for Agriculture and the Minister for Health do,
is one indication of environmental biosecurity being a
lower priority.®® This is exacerbated by a lack of
environmental representation in consultative and advi-
sory committees. The IGAB Review recognised the
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need for stronger environmental leadership and partici-
pation. It recommended the establishment of a “Chief
Community and Environmental Biosecurity Officer” to
perform a national policy leadership role, the develop-
ment of formal arrangements between agriculture and
environment agencies, and the participation by environ-
mental experts and stakeholders in biosecurity commit-
tees.’® The recommendations were framed in part as
ensuring the federal environment department does “not
‘outsource’ key environmental biosecurity activities to
the agriculture department”.*°

Recognising that there will be resistance to spreading
“limited biosecurity funding” more thinly to improve
environmental biosecurity, the IGAB Review also rec-
ommended a new levy on imports to fund a greater effort
on environmental biosecurity.*!

Conclusion

The Biosecurity Act has many strengths. It continues
to set Australia’s ALOP at a high level aimed at reducing
biosecurity risks to a very low threshold and provides
strong powers for the federal government to apply and
enforce biosecurity measures.

These positives are offset, to some extent, by weak-
nesses that are likely to perpetuate the higher priority
accorded to protecting economic assets and human
health — including governance structures (particularly
the administration of the Biosecurity Act by the Agri-
culture Department and the lack of a role for the
Environment Minister), the discretionary nature of much
decision-making under the Act, and the lack of require-
ment to apply the precautionary approach.

These deficiencies indicate that while the Biosecurity
Act is an improvement of the Quarantine Act, regulation
still has some way to go before biosecurity is an
optimally effective tool for environmental protection.
Adoption of the IGAB Review recommendations would
substantially improve environmental biosecurity. How-
ever, it is questionable whether the proposed reforms can
fully compensate for the institutional placement of
biosecurity within agriculture, the lack of independence
of biosecurity decision-makers and eschewal of environ-
mental principles such as the precautionary approach.
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