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ABSTRACT. The Constitutional Court, inclusive of Froneman J, is to be commended for its constitutional invalidation of the common law defense of ‘reasonable and moderate’ parental corporal punishment to a charge of assault in Freedom of Religion South Africa v Minister of Justice and Constitutional Development (FORSA). The repudiation of unnecessary violence against children represents moral progress. Concerningly, however, in advancing only one argument in support of its invalidation of the common law defence, the Court in FORSA eschews sustained effort at persuasion. I argue that persuasion of those subject to the criminal law that criminalization of some conduct is justified is in a liberal polity a central aim of criminalization. Drawing inspiration from Froneman J’s separate concurrence in Daniels v Scribante and Another, I supplement the sole argument advanced in FORSA in support of criminalizing all parental corporal punishment with additional arguments to the end of enhancing the persuasiveness of the Court’s ruling. I also present an argument that has the potential to attract support for the decision and is preferable to certain statements appearing in the FORSA judgment that are readily interpretable as expressions of support for parental corporal punishment. According to this argument, parents who administered physical chastisement prior to its legal proscription are by no means necessarily morally culpable in having done so.
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I	INTRODUCTION

Freedom of Religion South Africa v Minister of Justice and Constitutional Development,[endnoteRef:1] in which the Constitutional Court declared the common law defense of ‘reasonable and moderate corporal punishment’ to a charge of assault unconstitutional, effectively criminalizing all parental corporal punishment no matter how mild and infrequently administered, is a unanimous judgment authored by Mogoeng CJ in which Froneman J concurred.[endnoteRef:2] I argue in what follows that while the Court reached the correct decision in FORSA, and is to be commended for having done so, its enlistment of only one argument in support of its ruling is concerning. I will argue that the Court is under an obligation, in cases in which it criminalizes conduct, to make a more concerted effort to persuade all those subject to the criminal law that criminalization of that conduct is justified.[endnoteRef:3] I will argue in addition that the argument it provides in FORSA in opposition to a more comprehensive justification of its ruling is unconvincing. Having identified considerations that may account for the paucity of argumentation in the judgment, as well as for statements that are easily interpretable as expressing support for parental corporal punishment, I will supplement the sole argument provided by the Court with further arguments for considering the common law authorization of ‘moderate and reasonable’ parental corporal punishment to be unconstitutional.  [1:  Freedom of Religion South Africa v Minister of Justice and Constitutional Development [2019] ZACC 34, 2019 (11) BCLR 1321 (CC), 2020 (1) SA 1 (CC), 2020 (1) SACR 113 (CC) (‘FORSA’’). ]  [2:  The High of South Africa, Gauteng Local Division, Johannesburg, had previously declared the common law defence of ‘reasonable and moderate’ corporal punishment to be unconstitutional in YG v S [2017] ZAGPJHC 290, 2018 (1) SACR 64 (GJ). For a comment on aspects of this decision, see P Lenta ‘The “Reasonable Corporal Punishment” Defence Struck Down: YG v S’ (2018) 135 South African Law Journal 205.]  [3:  Sustained persuasion may be called for in cases not involving criminalization, but they are not my concern here.] 

In doing so, I draw inspiration from Froneman J’s separate concurrence in Daniels v Scribante and Another, a case dealing with the issue of whether occupiers under the Extension of Security of Tenure Act have a right to make improvements necessary to give effect to their right to dignity.[endnoteRef:4] In his judgment in Daniels, Froneman J remarks: ‘The Constitution affords us all the opportunity to attempt to develop a society where the injustice of the past can be addressed without the denial of the dignity, freedom and equal treatment of all the inhabitants of this country. It is an opportunity that we dare not ignore’.[endnoteRef:5] The issue of whether or not all parental corporal punishment ought to be criminalised, I submit, affords precisely the opportunity to which Froneman J refers. Parental corporal punishment of children and its common law authorization, I will argue, amount to a longstanding injustice against children consisting primarily in a failure to respect children’s dignity and a violation of their rights to be free from violence and to equal treatment. Furthermore, I will demonstrate that Froneman J’s insistence in his separate concurrence in Daniels upon an ‘honest and deep’ recognition of historical injustice, a ‘re-appraisal of our conception of the nature of ownership and property’, and ‘acceptance, rather than avoidance or obfuscation, of the consequences of constitutional change’ is importantly relevant to a determination of the constitutional status of the common law authorization of ‘reasonable and moderate’ parental corporal punishment.[endnoteRef:6]  [4:  Daniels v Scribante and Another [2017] ZACC 13, 2017 (4) SA 341 (CC), 2017 (8) BCLR 949 (CC) (‘Daniels’).]  [5:  Ibid at para 110.]  [6:  Ibid at para 115.] 


II	A DEFICIT OF PERSUASION

A number of opponents of parental corporal punishment, while celebrating the outcome in FORSA, have decried the narrowness and superficiality of the Court’s reasoning in justification of it.[endnoteRef:7] Julia Sloth-Nielson, for instance, contends that the judgement, ‘probably a low water mark in the development of children’s rights jurisprudence in South Africa’, relinquishes ‘the opportunity to educate Joe and Jane public on the reasons’ for the decision.[endnoteRef:8] Brigitte Clark, too, taxes the Court with failing to make ‘abundantly clear’ the reasons why the reasonable corporal punishment defense does not withstand constitutional scrutiny.[endnoteRef:9] And I have previously called attention to the justificatory deficit produced by the shallowness and narrowness of the Court’s reasoning.[endnoteRef:10]  [7:  The judgment has, inevitably, also stirred up resentment on the part of corporal punishment’s supporters, who have bemoaned the outcome on the grounds that legal prohibition of physical chastisement, in their view, deprives parents of an indispensable tool of moral education, in the absence of which, they say, children will be undisciplined and prone to criminality. They have also objected that the decision in FORSA runs counter to the dictates of Christianity, and that it effectively criminalizes parents who continue to employ this disciplinary sanction out of a well-meaning concern to promote their children’s interests. See ‘“Not In My House!” Say South African Parents Following Anti-Spanking Ruling’, The Citizen (18 September 2019) available at https://www.citizen.co.za/lifestyle/family/2180667/not-in-my-house-say-south-african-parents-following-anti-spanking-ruling/. ]  [8:  J Sloth-Nielson ‘Sideswipes and Backhanders: Abolition of the Reasonable Chastisement Defence in South Africa’ (2020) 34 International Journal of Law, Policy and the Family 191, 191.]  [9:  B Clark ‘“Why can’t I discipline my child Properly?” Banning Corporal Punishment and its Consequences’ (2020) 137 South African Law Journal 335, 358.]  [10:  P Lenta ‘Corporal Punishment and the Costs of Judicial Minimalism’ (2020) 137 South African Law Journal 185.] 

The Court’s justification of the legal proscription of all parental corporal punishment is restricted to one assertion, unsupported by argumentation, that physical chastisement violates children’s right to dignity,[endnoteRef:11] and one argument: that this practice is violent, so that corporal punishment of necessity limits children’s right to protection against ‘all forms of violence from either public or private sources’ subsumed under their right to personal security;[endnoteRef:12] and that because alternative, non-violent disciplinary techniques are available that have not been shown to be less efficacious than corporal punishment in achieving important disciplinary aims, corporal punishment’s limitation of the rights of children cannot be justified.[endnoteRef:13] While this argument is sound, at least in its essentials, the judgment’s pretermission of reasons to consider corporal punishment to be unacceptably degrading,[endnoteRef:14] and its failure to condemn the ‘reasonable and moderate corporal punishment’ defence on the grounds (a) that it subjects a considerable proportion of its recipients to a risk of serious psychological harm and (b) that owing to its vagueness it provides no determinate guidance about the upper bounds of acceptably mild corporal punishment, is concerning. In omitting arguments along these lines, the Court passes up the opportunity more persuasively to impress upon South Africans the unacceptability of the common law defence.[endnoteRef:15]  [11:  Section 10 of the Constitution of the Republic of South Africa, 1996, hereafter referred to as ‘the Constitution’.]  [12:  Section 12 of the Constitution.]  [13:  The Constitutional Court had previously, in S v Williams [1995] ZACC 6, 1995 (3) SA 632 (CC), 1995 (7) BCLR 861 (CC), declared the penal whipping of juveniles to violate the latter’s rights to dignity and security of the person (sections 10 and 11(2) of the Constitution of the Republic of South Africa Interim Constitution Act 200 of 1993 (the ‘Interim Constitution’) respectively).]  [14:  The Court quotes a passage from S v M [2007] ZACC 18, 2008 (3) SA 232 (CC) to the effect that subjecting children to violence violates children’s right to dignity (FORSA at para 46). But no argument is provided either in the passage excerpted, or by the Court, for why this should be so.]  [15:  I recognize that familiarity with the Court’s reasoning in FORSA is likely to be restricted mainly to South Africans possessing legal knowledge and those who, while lacking legal knowledge, have sufficient education to be able to read this judgement and reports and discussions of it in the media and online. Nonetheless, for three reasons the Court has an obligation to all South Africans to justify its decision persuasively. First, media and online discussions of the FORSA judgment may to some degree, gradually and in a mediated way, inform the outlook of less educated South Africans about corporal punishment. Second, the FORSA judgment could be drawn upon by educational campaigns in the aftermath of the judgment to add authority and weight to claims and contentions presented in any such campaigns. Third, for the Court to justify a decision persuasively is to enable, so far as it is in the Court’s power, all South Africans to be persuaded by strong arguments advanced in support of the decision. And that is something to which all South Africans are entitled, a form of respect that is entailed by their right to dignity (section 10 of the Constitution). I am grateful to an anonymous reviewer for pressing me to deal with this.] 

This ‘persuasion deficit’ is troubling because it impedes the achievement of two important aims of criminalization of conduct in a liberal polity. The first aim is to communicate to people over whom the criminal law claims authority that such conduct is a ‘public wrong’, that is, a wrong that society as a whole has a proper interest in condemning and responding to (even if that conduct, as in the cases of domestic violence and corporal punishment, has historically been regarded as falling within the domestic or private sphere from which public scrutiny and intervention should be excluded unless it reaches a sufficient pitch of severity). A second aim of criminalization is to persuade those people who need persuading about its wrongfulness by providing them with overwhelming reasons, grounded in the society’s values – inclusive of the Bill of Rights – to consider such conduct unacceptable and to forswear it.[endnoteRef:16] Persuasion concerning the wrongfulness of criminalized conduct is important not simply for the consequentialist reason that it may bring down the incidence of corporal punishment. Persuasion is important for this reason, the evidence coming in from European countries that have legally prohibited all parental corporal punishment suggesting that abatement in the use of parental corporal punishment has been brought about mostly though an alteration in people’s attitudes to it such that over time increasing numbers of them have come to understand it to be a serious moral wrong.[endnoteRef:17] But even if the greatest possible reduction in resort to corporal punishment could be effectuated in the absence of persuasion – through deterrence, say – persuasion would still be important because only by aiming to convince people of its moral wrongfulness and of the necessity of its criminalization does the criminal law respect their status as moral agents, members of the moral community. [16:  RA Duff Punishment, Communication and Community (2001) 60-64, 80-81.]  [17:   P Lenta Corporal Punishment: A Philosophical Assessment (2018) 151-153.] 

A defender of the Court’s approach to reason-giving in FORSA might contend that the single argument it advances against the common law authorization of reasonable and moderate corporal punishment – that corporal punishment, being violent, limits children’s right to be free from violence, and that since physical chastisement has not been shown to be necessary to achieve legitimate disciplinary aims, it must be considered an unjustified limitation of that right – suffices for the purposes of persuasion. But it is not adequate for the purposes of persuasion. A significant proportion of South Africans will be unpersuaded by the claim that all corporal punishment is violent. A relatively common view is that not all exercises of physical force on the bodies of children count as violence and that only the infliction of physical force which crosses a threshold of severity such that it amounts to abuse is correctly classifiable as violence.[endnoteRef:18] The claim that moderate corporal punishment is violent may be rejected by some on the basis that only unlawful or immoral uses of physical force are violent and that corporal punishment administered consistently with the common law defence is neither an unlawful nor a morally illegitimate infliction of physical force.[endnoteRef:19] Among those who accept that corporal punishment is violent, some will reject the claim that non-violent alternatives to moderate corporal punishment can achieve the legitimate disciplinary objectives in pursuit of which corporal punishment is imposed. Some may believe, as many people do, that corporal punishment is indispensable, as a sanction of last resort, to induce stubbornly disobedient children to comply with parents’ commands or rules, or that it is an essential tool of moral education or deterrence.[endnoteRef:20]  [18:  D Baumrind ‘Necessary Distinctions’ (1997) 8 Psychological Inquiry 176, 177.]  [19:  S Hook ‘The Ideology of Violence’ (1970) 34 Encounter 26, 29.]  [20:  Around 70 percent of people in the United States believes that at least occasional spanking is necessary for child discipline. See MA Straus, EM Douglas & RA Madeiros The Primordial Violence: Spanking Children, Psychological Development, Violence and Crime (2014) 96.] 

The Court, perhaps anticipating and attempting to deflect the aforegoing line of criticism, defends its abstemiousness in relation to reason-giving by urging that the benefits of avoiding ‘prolixity’ and ‘long-windedness’, namely the achievement of ‘readability’ and ‘precision or tight reasoning’ and the conservation of ‘judicial resources and time’, outweigh the ‘educational value’ of a more comprehensively reasoned judgment.[endnoteRef:21] But this argument is flawed. The equation of a more fully reasoned judgment with either prolixity or unreadability is without foundation. Prolixity, synonymous with longwindedness, refers in its most common usage to the tedious lengthiness of a text and is, as such, to be deprecated. But a more fully reasoned judgement need not be annoying or irksome to read, or imprecisely or loosely reasoned; longer judgments, especially if carefully crafted and strongly argued, can afford just as much, if not more, satisfaction than shorter ones. Readability, as the term relates to written texts, refers to the qualities of clarity and comprehensibility, as well as to stylistic felicity; and a longer, more comprehensively reasoned judgment could possess all these properties to a high degree, as not a few judgments do. The Court is right that parsimony militates in favour of a shorter and less comprehensively reasoned judgments, longer judgements tending to consume more time and resources, which, being those of Constitutional Court judges, must be considered precious. But considerations of parsimony and convenience are far outweighed by the desirability of a sustained effort at persuasion for the two reasons I have given. A more fully and better reasoned judgment, by offering more reasons for supporters of corporal punishment to abandon their support for this practice, can be expected to foster greater compliance with the ban for among other reasons because readers who reject certain of the arguments may yet be persuaded by others, and those who are persuaded are more likely to abjure this practice. Among the most important functions of the state in its role as parens patriae is to provide children with protection against practices that violate their basic rights and pose a risk of psychological harm to them, especially when their parents cannot be relied upon to offer such protection.[endnoteRef:22] There would be no point in the boast that the Constitutional Court safeguards fundamental rights of children unless that involved sacrificing marginal benefits where necessary to secure this end. Furthermore, persuasion, by aiming to ensure that parents refrain from corporal punishment because it is wrongful, treats them as moral agents, capable of appreciating the force of moral reasons. [21:  FORSA (note 1 above) at para 30.]  [22:  J Feinberg Harm to Self (1986) 6: ‘Children … sometimes need protection from their parents, and the state as a kind of ‘parent of last resort’ is ultimately the sole source of such protection’.] 

The judgment’s deficiencies as an effort to persuade South Africans, many of whom consider corporal punishment to be a morally irreproachable if not indispensable means of disciplining refractory children, about the necessity of criminalizing (and of parents’ forbearing) all corporal punishment are compounded by the inclusion of statements that can easily be interpreted as expressions of support for corporal punishment and parents who administer it. According to the Court, ‘there are indeed sound and wisdom-laden, faith-based and cultural considerations behind the application of the rod’ and ‘[p]roperly managed reasonable and moderate chastisement could arguably yield positive results and accommodate the love-inspired consequence management contended for by Freedom of Religion’.[endnoteRef:23] But how could it be ‘wise’ to subject children, for cultural or religious reasons, to a practice that exposes them to a risk of psychological harm, encourages resort to physical violence by the example it sets and which, as the Court recognises, violates children’s rights to personal security and dignity? And does not judicial affirmation of the wisdom of faith-based considerations motivating the infliction of corporal punishment overstep the bounds between Church and State? Furthermore, while it is true that at least one benefit, its convenient-to-parents eliciting of children’s short-term conformity to commands, could be reaped though the infliction of corporal punishment, that benefit is outweighed – far outweighed – by its costs.[endnoteRef:24] [23:  FORSA (note 1 above) at paras 44 and 54.]  [24:  For a weighing of the benefits of corporal punishment against its costs, see Lenta (note 17 above) chapter 2.] 


III	JUDICIAL MINIMALISM AND CONCESSION TO CORPORAL PUNISHMENT’S SUPPORTERS

What explains the shallowness and narrowness of the Court’s reasoning and its statements lending support to the use of corporal punishment? The justificatory deficit is unlikely to accounted for, as the Court says it is, by the desirability of avoiding wordiness and achieving coherence and readability, or by the increased resources and time a more fully reasoned judgment would soak up. These considerations are manifestly outweighed by the importance of a more comprehensive and persuasive judgment. As for the concessions to defenders of corporal punishment, they are inconsistent with the Court’s view that corporal punishment violates children’s rights. I have previously presented a conjecture about what accounts for the Court’s approach to reason-giving in FORSA which I will now briefly expound.[endnoteRef:25]  [25:  Lenta (note 10 above).] 

It would have been foreseeable to the Court that its invalidation of the common law defence was likely to be unpopular. The Court would have been aware that a high proportion of South Africans are opposed to the prohibition of moderate corporal punishment, believing that mild physical chastisement falls within the scope of the liberty that ought to be accorded to parents to raise their children as they see fit, and that this practice, employed appropriately, can achieve (and, for some, is essential to the achievement of) a range of important disciplinary purposes including moral education, the eliciting of obedience and deterrence. Those who for religious reasons, or as a matter of secular conscience, perceive corporal punishment to be peremptory may argue that the prohibition, by requiring them to break faith with their religious commitments or to act in contravention of the dictates of their secular conscience, unacceptably casts them on the horns of a painful dilemma that threatens their personal integrity, identity and self-respect.[endnoteRef:26] The Court would likely have appreciated, since it is well and widely understood, that criminalization of conduct that is powerfully motivated, takes place (mostly) in private and is widely considered to be unjustifiably criminalized is often ignored, potentially eroding respect for the law.[endnoteRef:27]  [26:  An argument of this kind was advanced by a group of Christian teachers in Christian Education South Africa v Minister of Education [2000] ZACC 11; 2000 (4) SA 757 (CC) in support of their right to religious freedom being interpreted as entailing a right to a religious exemption to permit them to administer corporal punishment in their schools.]  [27:  M Moore ‘Liberty’s Constraints on What Should Be Made Criminal’ in RA Duff, L Farmer, SE Marshall, M Renzo & V Tadros (eds) In Criminalization: The Political Morality of the Criminal Law (2014) 182, 203.] 

These concerns may have led the Court to adopt, in preference to a considerable excursion into political morality and a sustained effort to persuade corporal punishment’s defenders about the wrongfulness of this practice, a bifurcated approach consisting in judicial minimalism and concessionary pussyfooting. Judicial minimalism

‘counsels in favour of judges’ ruling on intractable and divisive issues as shallowly and narrowly as possible. That is to say, it recommends that judges eschew theoretical depth and cover only as much ground — engage with only as many issues — as is necessary to resolve the dispute they are adjudicating. Judges’ silence on issues which it is not crucial for them to address is seen as a constructive option from the vantage point of judicial minimalism, for it subserves the desideratum of reducing the scope for disagreement both among presiding judges and the public at large and, beyond that, holds out the hope of attracting citizens’ support for rationales and outcomes that may be contentious and/or unpopular.’[endnoteRef:28] [28:  Lenta (note 10 above) at 187.] 


Judicial minimalism does not, however, explain the Court’s pronouncements that I have indicated above are interpretable as expressions of support for physical punishment. But these statements may equally be a response to the anticipated unpopularity of the judgment insofar as they are designed to mollify corporal punishment’s supporters through concession and flattery.[endnoteRef:29] [29:  I cannot, however, entirely rule out the possibility that they may also, or in the alternative, express the religious and cultural sympathies of Mogoeng CJ, an avowed Christian.] 

It may well have been that judicial minimalism and concessions to corporal punishment’s supporters were the price of a unanimous judgment in FORSA, and that the Court considered unanimity, minimalism and concession in combination to be more likely than a sustained effort to persuade to be successful in minimising resistance to its invalidation of the common law defence. Whether a combination of unanimity, minimalism and concession to corporal punishment’s supporters is more likely than sustained persuasion to attract support for the decision to invalidate the common law defence is an empirical question that I am not qualified to answer. But by refraining from sustained persuasion the Court gives supporters of parental corporal punishment few reasons to change their moral beliefs about it and, in the case of parents, to forswear it, while also failing to appeal to their rational moral agency.

IV	A SUPPLEMENT TO THE COURT’S RULING

My purpose in the rest of this paper is to make up for the dearth of persuasion provided in FORSA by supplementing the sole argument advanced by the Court with further arguments in favour of prohibiting all corporal punishment: an argument establishing that moderate corporal punishment, as authorised by the common law defence, violates children’s right to dignity and unfairly discriminates against them on the ground of age; an argument that the legal toleration of ‘reasonable and moderate’ corporal punishment poses a risk of psychological harm to children; an argument that legally permitting parents to inflict ‘reasonable and moderate corporal punishment’, because of the vagueness of the terms ‘reasonable’ and ‘moderate’, exposes children to the risk of unlawful physical force and parents to the risk of criminal liability; and an argument that the United Nations Convention on the Rights of the Child imposes a duty upon States Parties, including South Africa, to legally proscribe all parental physical punishment. I will also present a strategy for attracting support for the judgment that is superior to the Court’s affirmation that wisdom and sound considerations underwrite this practice and that it has the potential to yield positive results. I will argue that it is possible and desirable to condemn corporal punishment as non-trivially wrongful while recognizing that parents who administered it prior to its legal prohibition are by no means necessarily morally at fault for having done so. 
Before I set out additional arguments in support of criminalizing all parental corporal punishment, I want to explain the import for the criminalization of all physical chastisement of Froneman J’s demand in his separate concurrence in Daniels that the realisation of constitutional ideals is conditional upon recognition of historical injustice, re-assessment of our conception of ownership and property, and acceptance of constitutional change and its consequences.[endnoteRef:30] Corporal punishment has since the beginning of recorded history been, and continues to be, part of most children’s experience. Approximately four out of every five children worldwide between the ages of two and fourteen are physically punished in the home.[endnoteRef:31] Such is the weight of historical support for this practice that it appears to many entirely natural and not in need of justification: ‘We gain much confidence in our inherited beliefs about childrearing from knowing that most of the world shares the[se] beliefs, and we are naturally reluctant to conclude that the entire human race has been doing something bad to children for a very long time’.[endnoteRef:32]  [30:  Daniels (note 4 above) at para 115.]  [31:  UNICEF Hidden in Plain Sight: A Statistical Analysis of Violence Against Children (2014) 96.]  [32:  JG Dwyer ‘Parental Entitlement and Corporal Punishment’ (2010) 73 Law and Contemporary Problems 189, 204.] 

Contributing to the appearance of corporal punishment’s ‘naturalness’ is, among other things,[endnoteRef:33] a historical conception of property and ownership according to which children are the property of their parents, a proposition derivable from Aristotle’s claim that ‘the product belongs to the producer (e.g. a tooth or hair or anything else to him whose it is)’ and expressed in Aquinas’s view that ‘a son belongs to his father since he is part of him somewhat’.[endnoteRef:34] And while nowadays ‘few would go so far as to describe their children as their property, many of the convictions to which people find themselves drawn in thinking about the authority of parents over children reflect the archaic idea that the child is the chattel of the parent’.[endnoteRef:35] The proprietarian conception of the relationship between parents and children, and vestiges of that conception, while offering support for parental corporal punishment, are straightforwardly inconsistent with the Constitution’s recognition of children’s right to be free from ‘maltreatment, neglect, abuse or degradation’ among other rights. An important consequence of the Constitution is its insistence that children be treated as persons and not property. Accordingly, the scope of parents’ child-rearing liberty does not extend to hitting their children, as people are entitled to do with their property, but instead is circumscribed by their obligation to further their children’s interests and respect their rights. [33:  Other considerations contributing to the historical use of corporal punishment, and to its widespread use today, are its endorsement by certain religious and cultural groups and the legal authorization of its use.]  [34:  Aristotle, Nichomachean Ethics (1999) (trans WD Ross) 141, and Aquinas, Summa Theologica (2007) Vol 3, Part II, Question 65, Article 2, 1468.]  [35:  R Arneson and I Shapiro ‘Democratic Autonomy and Religious Freedom: A Critique of Wisconsin v Yoder’ in I Shapiro (ed) Democracy’s Place (1996) 137, 138.] 


A	Unacceptable degradation and unfair discrimination

The Constitution accords to children the right ‘not to be treated or punished in a cruel, inhuman or degrading way’, as well as the right ‘to be protected from maltreatment, neglect, abuse or degradation’.[endnoteRef:36] To degrade someone is to treat that person as though he or she occupied a lower rank than he or she does. All punishment is degrading insofar as part of its purpose is to counter the superiority wrongdoers have implicitly or explicitly asserted over their victims and potentially others through the commission of their wrongdoing. By ‘lowering’ the miscreant through his or her subjection to hard treatment the relationship of equality between the wrongdoer and his victim(s) and others is restored. Degradation in this sense may be what Mogoeng CJ has in mind when he says that in ‘being held accountable for actual wrongdoing’, offenders feel a loss of dignity.[endnoteRef:37] There is nothing unacceptable about wrongdoers’ being degraded by being ‘taken down a peg or two’ through their subjection to punishment. Certain punishments degrade unacceptably, however, by treating people inconsistently with their human dignity, that is, by failing to respect what Jeremy Waldron calls ‘the high and equal rank of every human person’.[endnoteRef:38] All parental corporal punishment children is for two reasons unacceptably degrading.  [36:  Sections 12(1)(e)) and 28(1)(c)) of the Constitution respectively.]  [37:  FORSA (note 1 above) at para 47.]  [38:  J Waldron ‘Dignity and Rank’ in M Dan-Cohen (ed) Dignity, Rank, and Rights (2012) 13, 14.] 

The first reason arises from its violation of the right of children to protection against violations of their personal security. When parents inflict physical violence on children in violation of that right, the former are conveying an insulting message to the latter, namely that they do not possess the high status accorded to everyone else, whose right to be protected against violence is respected.[endnoteRef:39] Parents may not intend to convey this demeaning message – those (the majority of parents, one imagines) who are motivated by a well-meaning desire to promote their children’s interests overall will not intend to insult their children through the use of corporal punishment – but their use of this punishment insults children regardless of their intentions. Whether a punishment is insulting (and degrading) depends not on the dispositions, attitudes or intentions of the punisher, but on the character of the punishment and what employment of that punishment communicates about its recipients. And the message that corporal punishment conveys to children is that they are considered to possess a low social status (corporal punishment being reserved, historically, for those who are assigned a low social status such as slaves, women, employees and dogs).[endnoteRef:40] [39:  Robert Goodin and Diane Gibson observe that ‘doing obeisance to a person’s right shows respect for her person’ (RE Goodin and D Gibson ‘Rights, Young and Old’ (1997) 17 Oxford Journal of Legal Studies 202). Violating a person’s right, especially the right to personal security, which is closely connected to a person’s dignity, does the opposite.]  [40:  Bernadette Saunders observes, saliently, that ‘physical punishment is arguably the prime manifestation of children’s position in a society’ and that for children witnessing other children being corporally punished, the practice is ‘a distressing reminder of children’s low status and vulnerability’. She adds that ‘few people would contend that any degree of violence against women or adults with a disability s reasonable or ought to be defensible if, for example, it does not leave a mark or cause harm lasting more than a short period’ (B Saunders ‘Ending the Physical Punishment of Children by Parents in the English-speaking World: The Impact of Language, Tradition and Law’ in M Freeman (ed) The Future of Children’s Rights (2014) 151, 151, 155.] 

Not only is corporal punishment degrading, the failure to criminalize it degrades children in virtue of discriminating against them by depriving them of the basic good, possessed by adults, of legal protection against physical attack. After all, adults’ right to personal security is considered to impose a correlative duty on others to refrain from inflicting violence against them that is reflected in the criminal prohibition on assault. Differences in the level of protection afforded to those whose right to personal security has been violated are expressive of their social status.[endnoteRef:41] Historically, for instance, legal condonation of the corporal punishment of wives by their husbands reflected the lower social status of women relative to men. The failure to criminalize the corporal punishment of children in a society that has legally prohibited the exercise of physical force against adults, including domestic violence however moderate, likewise reflects children’s lower social status compared to adults’.  [41:  J Hampton ‘The Retributive Idea’ in J Murphy & J Hampton (eds) Forgiveness and Resentment (1988) 111, 141.] 

The unacceptable degradation inherent in the failure to criminalize corporal punishment is, then, directly connected to the unfairly discriminatory character of that failure. To forbear criminalization of the hitting of children by their parents when other exercises of non-consensual physical force are criminalized as assault amounts to discrimination on the ground of age, prohibited by section 9(2) of the Constitution. As Justice Deschamps, dissenting in Canadian Foundation for Children, Youth and the Law, observes: ‘it is the discrimination represented by s.43 that produces the most drastic effect; it sends the message that children, as a group, are less worthy of protection of their bodies than anyone else’.[endnoteRef:42] Nor can the discrimination be justified as being necessary to achieve important disciplinary aims, since there are alternative disciplinary techniques, including time outs, that can realize legitimate disciplinary objectives without violating children’s rights or posing a risk of serious harm to them.[endnoteRef:43]  [42:  Canadian Foundation for Children, Youth and the Law v Canada (Attorney General) [2004] 1 S.C.R. 76; 2004 SCC 4 (‘Canadian Foundation for Children, Youth and the Law’), at para 241. In this judgment, the Canadian Supreme Court upheld the constitutional validity of section 43 of the Canadian Criminal Code, which permits parents to administer corporal punishment ‘if the force does not exceed what is reasonable in the circumstances’.]  [43:  For a recent, persuasive defence of the use of time outs, see MR Dadds & LA Tully, ‘What Is It to Discipline a Child: What Should It Be? A Reanalysis of Time-Out From the Perspective of Child Mental Health, Attachment and Trauma’ (2019) 74 American Psychologist 794.] 

A defender of corporal punishment might object that not all children who receive corporal punishment feel unfairly discriminated or degraded by it or by the common law authorization. This is the substance of the appellant’s objection in Christian Education South Africa v Minister of Education to the averment that corporal punishment degrades children: ‘subjectively, for those who shared the religious outlook of the community, no indignity at all was involved’.[endnoteRef:44] But even if this is true, children’s subjective reactions to corporal punishment are not reliable indicators of whether they are or are not degraded or unfairly discriminated against by it. Children’s adaptation to, or acquiescence in, conduct which violates their fundamental rights may result from fear of the consequences of protesting against such conduct, or it may reflect the success of ideological conditioning, or their acceptance of the judgment passed on them that the conduct expresses, namely that their status is such that they are not entitled to protection against mistreatment. Whether or not a punishment is degrading is an objective, not a subjective, matter.[endnoteRef:45] [44:  Christian Education South Africa v Minister of Education [2000] ZACC 11; 2000 (4) SA 757 (CC) at para 43.]  [45:  Certain pronouncements of the European Court of Human Rights suggest that it adheres to the view that whether or not some treatment or punishment qualifies as degrading may in part be a subjective matter, that is, a matter of whether individuals subjected to that treatment or punishment feel themselves to have been humiliated or degraded. In Tyrer v United Kingdom (1978) 2 EHRR 1, for instance, the majority, considering whether the police-administered ‘birching’ of a 15-year-old offender amounted to degrading punishment, asserted that ‘it may well suffice that the victim is humiliated in his own eyes, even if not in the eyes of others’ (at para 32). But the majority in Tyrer is in this particular in error, for reasons presented in a subsequent European Court of Human Rights ruling, Campbell and Cosans v United Kingdom (1982) 4 EHRR 293. In Campbell and Cosans, the Court stated that ‘a threat directed to an exceptionally insensitive person may have no significant effect on him but nevertheless be incontrovertibly degrading; and conversely, an exceptionally sensitive person might be deeply affected by a threat that could be described as degrading only by a distortion of the ordinary and usual meaning of the word’ (at para 30). In other words, an individual’s feeling humiliated or degraded by some punishment as a subjective matter is neither necessary nor even sufficient for a punishment to be appropriately classifiable as degrading. For a discussion, see RA Duff ‘Punishment, Dignity and Degradation’ (2005) 25 Oxford Journal of Legal Studies 141.] 

Another reason for considering all corporal punishment to be unacceptably degrading has to do with its undermining of children’s self-control and self-possession. On one understanding of dignity, loss of self-possession and control over one’s elementary human function is degrading.[endnoteRef:46] Even mild corporal punishment, when combined with the anxiety children not infrequently experience prior to its administration, and the fear that may accompany it, can result in involuntary urination, which is likely to cause shame or humiliation. Furthermore, children undergoing corporal punishment may lose self-control or self-possession in the sense of being unable to resist crying or grimacing in response to the pain visited upon their bodies. These involuntary responses may for children betoken the failure of their efforts to conform their reactions to ‘adult’ norms of resilience instilled in them by their parents as a condition of worthiness for full social interaction. Children’s loss of self-control and self-possession in these ways may be experienced by them as shameful or humiliating. [46:  See A Margalit The Decent Society (1996) (trans N Goldblum) 115-6.] 


B	The harms of corporal punishment

On the topic of the harms of corporal punishment, Mogoeng CJ has this to say: there are ‘some pointers to the potentially harmful effect of chastisement’, but the findings of existing studies are ‘not conclusive’ and ‘some of that research is open to criticism in that very little effort seems to have been made to distinguish between moderate and excessive or abusive application of force to the body of the child’; and, moreover, it is ‘debatable whether the use of that method of discipline invariably produces negative consequences’.[endnoteRef:47] The Chief Justice’s remarks can readily be construed as suggesting that the evidence about the detrimental effects of corporal punishment on children can safely be discounted, and in so far seriously understate the weight to be accorded to that evidence in a reckoning of this practice.  [47:  FORSA (note 1 above) at paras 64 and 53 respectively.] 

The findings of most studies of parental physical punishment associate it with a range of aggressive and delinquent behaviours in children and psychological harm to them.[endnoteRef:48] It is true, as Mogoeng CJ says, that studies finding negative outcomes have not always separated unacceptably harsh and abusive corporal punishment from parental spanking. However, a set of meta-analyses conducted in 2016 found that even when harsh or potentially abusive forms of corporal punishment are removed from consideration, parental spanking falling short of severe or abusive treatment is associated with these detrimental outcomes: [48:  For a summary of the findings of 69 prospective longitudinal studies of the effects of corporal punishment on children, see A Heilmann, A Mehay, RG Watt, Y Kelly, JE Durrant, J van Turnhout & ET Gershoff, ‘Physical Punishment and Child Outcomes: A Narrative Review of Prospective Studies’ (2021) 398 Lancet 355.] 


‘In childhood, parental use of spanking was associated with low moral internalization, aggression, antisocial behaviour, externalizing behaviour problems, internalizing behaviour problems, mental health problems, negative parent– child relationships, impaired cognitive ability, low self-esteem, and risk of physical abuse from parents. In adulthood, prior experiences of parental use of spanking were significantly associated with adult antisocial behaviour, adult mental health problems, and with positive attitudes about spanking.’[endnoteRef:49] [49:  ET Gershoff & A Grogan-Kaylor ‘Spanking and Child Outcomes: Old Controversies and New Meta-Analyses’ (2016) 30 Journal of Family Psychology 453, 457.] 


To observe, as the Chief Justice does, that corporal punishment may not invariably produce these outcomes is not to weaken the empirical case against corporal punishment, because the findings of these studies do not purport to show that all children subjected to it will be harmed psychologically and manifest undesirable behaviours. These studies instead find that infliction of corporal punishment increases the probability of negative outcomes. Given the abundance of the evidence of a close association between moderate corporal punishment and psychological harms, and the methodological robustness of a number of longitudinal studies confirming these findings, the evidence associating corporal punishment with harms to children is strong and ought to be accorded significantly more weight in an assessment of corporal punishment than Mogoeng CJ is willing to assign it.[endnoteRef:50] [50:  For a recent affirmation of the strength of the evidence, see J Cuartas ‘The Effect of Spanking on Early Social-Emotional Skills’ (2022) 93 Child Development 180, 191-192.] 

Many psychologists consider the evidence associating spanking with a range of psychological harms and undesirable behaviours to be sufficiently strong to justify a causal inference.[endnoteRef:51] A few, however, consider it unsafe to infer from the mostly correlational studies of the effects of corporal punishment that spanking causes the detrimental effects associated with it.[endnoteRef:52] But with respect to whether the existing evidence is sufficient to justify the criminalization of corporal punishment it is as well to observe that causal conclusions have in the past been drawn in the public health arena based on well-designed correlational research. For instance, the United States Surgeon General has concluded on the basis of correlational research that a causal relationship between smoking and a variety of cancers is warranted.[endnoteRef:53] Legal prohibitions of smoking in various sites have been introduced on the basis of this causal inference. [51:  ET Gershoff, CL Miller-Perrin, Y Jackson, GS Goodman, GW Holden & AE Kazdin, ‘The Strength of the Causal Evidence Against Physical Punishment of Children and its Implications for Parents, Psychologists, and Policymakers’ (2018) 73 American Psychologist 626, 634: ‘The extensive body of empirical research on physical punishment, including some experimental and quasi-experimental studies, is quite consistent and affords a clear conclusion: Physical punishment increases the risk that children will experience detrimental outcomes and this risk is experienced equally across cultural groups, families and neighbourhoods’. The authors conclude thus: ‘Research on physical punishment has met the requirements for causal conclusions’ (at 635).]  [52:  R Larzelere, ML Gunnoe, C Ferguson and MW Roberts, ‘The Insufficiency of the Evidence Used to Categorically Oppose Spanking and Its Implications for Families and Psychological Science: Comment on Gershoff et al. (2018)’ (2019) 74 American Psychologist 497.]  [53:  ET Gershoff, ‘More Harm than Good: A Summary of the Scientific Research on the Intended and Unintended Effects of Corporal Punishment on Children’ (2010) 73 Law and Contemporary Problems 31, 51.] 

Further strengthening the case for concluding that spanking causes harms to children are the findings of recent research on the effects of corporal punishment on children employing MRI analysis. These findings suggest that corporal punishment may affect their brain structure and functioning. One study of the effects of ‘harsh’ physical punishment (corporal punishment occurring at least once and month and involving use of a physical instrument such as a belt or strap) found that young adults subjected to such physical punishment as children had significantly less grey matter in an area of the prefrontal cortex associated with social cognition than adults who had not undergone harsh corporal punishment.[endnoteRef:54] The findings of a more recent study suggest reveal an association between spanking and atypical brain functioning.[endnoteRef:55] The region of the pre-frontal cortex that has been shown to be most affected by corporal punishment is associated with a number of mental health disorders, including depression.[endnoteRef:56] It may therefore be that the biological effects of corporal punishment play a role in accounting for the mental health problems, extending into adulthood, that studies have shown to be associated with corporal punishment.  [54:  A Tomoda, H Suzuki, K Rabi, Y Sheu, A Polcari & MH Teicher ‘Reduced Prefrontal Cortical Gray Matter in Young Adults Exposed to Harsh Corporal Punishment’ (2009) 47 Neuroimage 155.]  [55:  J Cuartas, DG Weissman, MA Sheridan, L Lengua & KA McLaughlin, ‘Corporal Punishment and Elevated Neural Response to Threat in Children’ (2021) 92 Child Development 821. ]  [56:  ET Gershoff ‘Should Physical Punishment of Children Be Considered a Source of Toxic Stress That Affects Brain Development?’ (2016) 65 Family Relations 151, 154.] 

Other considerations may also be relevant in explaining certain of the psychological harms and behavioural problems that studies have associated with physical punishment. In the rest of this section, I venture some explanations for these effects which, while speculative and in need of empirical demonstration, are extremely plausible. Starting with increased aggression and anti-social behaviour, parents are most likely to administer corporal punishment to communicate their disavowal of aggressive and anti-social behaviour.[endnoteRef:57] In doing so they are, however inadvertently, modelling that behaviour; and children, who are usually taught to consider their parents as moral exemplars, are liable to imitate their use of violence, not against their parents, with respect to whom they are almost always powerless, but against other children.[endnoteRef:58] There is some evidence of an association between spanking and willingness to use violence to resolve conflicts between peers and siblings.[endnoteRef:59] [57:  GW Holden, SM Coleman & KL Schmidt ‘Why 3-Year-Old Children Get Spanked: Parent and Children Determinants as Reported by College-Educated Mothers’ (1995) 41 Merrill-Palmer Quarterly 431, 441–2, and TF Catron & JC Masters ‘Mothers’ and Children’s Conceptualizations of Corporal Punishment’ (1993) 64 Child Development 1815, 1820.]  [58:  It has long been argued that corporal punishment teaches the wrong lesson to children, whose ‘ethical sense is liable to be permanently confused and distorted by a lesson in personal violence . . . likely to implant in the mind of the child who suffers it a tendency to act in a similar manner when the conditions are reversed’ (H Salt ‘The Ethics of Corporal Punishment’ (1905) 16 International Journal of Ethics 77, 82).]  [59:  D Simons & S Wurtele ‘Relationships Between Parents’ Use of Corporal Punishment and Their Children’s Endorsement of Spanking and Hitting Other Children’ (2010) 24 Child Abuse and Neglect 639.] 

Another, less obvious but no less important, consideration that may contribute to the increased risk that children and adults who have been corporally punished will be more inclined to aggression and anti-social behaviour is that corporal punishment may elicit anger in children, whose rights to personal security and to be free from unacceptably degrading treatment it violates. Michael Moore writes: ‘Everyone gets angry when their bodily integrity or other important interests are violated by another … It is human to feel anger at such wrongful violation, and Nietzsche’s thought is that not to express the anger in some retaliation is a recipe for ressentiment itself’.[endnoteRef:60]  [60:  M Moore Placing Blame: A General Theory of the Criminal Law (1997) 141.] 

Now, Moore is wrong to think that everyone gets angry when their basic rights are violated. Some children on whom corporal punishment is inflicted may not realize that it is unacceptably degrading and discriminatory and instead, for reasons broached above, consider it as befitting them. They may view it as confirmation of their true social status, just as some women who are victims of domestic violence or rape do not feel demeaned by it because they consider it fitting treatment of them.[endnoteRef:61] Furthermore, some children’s emotional response to the insult expressed by corporal punishment may not include anger, but consist exclusively of such emotions as dejection, sadness and disappointment.[endnoteRef:62]  [61:  J Hampton ‘Forgiveness, Resentment and Hatred’ in J Murphy & J Hampton (eds) Forgiveness and Resentment (1988) 35, 49.]  [62:  JM Blustein Forgiveness and Remembrance: Remembering Wrongdoing in Personal and Public Life (2014) 34-36.] 

But it is certainly true that some children feel anger in response not only to corporal punishment’s deliberate infliction of physical pain, but also its unfairly discriminatory and unacceptably degrading character.[endnoteRef:63] Their feeling this emotion is a sign of self-respect.[endnoteRef:64] The child’s anger can be understood as a protest against the affront that physical punishment represents, as a repudiation of it, and as an affirmation of dignity that shores up self-respect.[endnoteRef:65] However, children will often be unable to direct that anger toward their parents. That is, the power asymmetry existing between them and their parents will often prevent them from venting anger against the latter. Deprived of an outlet for their anger, and a means of asserting their self-respect in response to a challenge to it, children’s anger may be ‘transform[ed] … into brooding resentment of those who lack power’ which ‘can poison the soul, with its unstable equilibrium of repressed anger and repressing fear’.[endnoteRef:66] There is force to Moore’s insight, quoted above, that victims of rights violations’ being deprived of an opportunity for retaliation is conducive to Nietzschean ressentiment, which consists in a ‘witches’ brew’ of resentment and other dark emotions including anger, hostility, aggression and cruelty, guilt and self-loathing that may be long-lasting.[endnoteRef:67] It may go some way to explaining not only high levels of aggression and delinquency among child recipients of corporal punishment, who are forced to find outlets for their anger in undesirable ways, but also their anti-social behaviour and mental health problems later in life. Indeed, it is possible that in some cases parents’ meting out of corporal punishment serves ‘as an outlet for repressed anger’ elicited by the corporal punishment they received at the hands of their own parents.[endnoteRef:68] [63:  ET Gershoff (note 53 above) at 44. See also J Feinberg ‘Noncomparative Justice’ (1974) 83 The Philosophical Review 297, 320: ‘It is natural enough to respond to hurt with anger, but when the hurt seems to have been arbitrarily inflicted in the manner characteristic of unjust discrimination, anger is transmuted into moral indignation. Because the treatment is offensive to reason as well as hurtful, responsive anger borrows some of the authority of reason; it becomes righteous and impersonal, free of self-doubt, and yet disinterested and free of mere self-preference’.]  [64:  J Murphy Getting Even: Forgiveness and Its Limits (2003) 18-19; T Govier Forgiveness and Revenge (2002) 54.]  [65:  Blustein (note 62 above) at 22.]  [66:  Moore (note 60 above) at 121.]  [67:  Ibid at 120.]  [68:  GW Holden ‘Why Do Parents Hit Their Children? From Cultural to Unconscious Determinants’ (2020) 73 The Psychoanalytic Study of the Child 10, 19.] 

Parental corporal punishment’s lowering of children’s self-esteem could in part be explained by their internalization of the disrespect entailed by corporal punishment. As Jeffrey Blustein observes, ‘we are vulnerable to the views of others. The perception a person has of her own worth is normally dependant on the treatment she receives from others and the attitudes toward her that the treatment expresses’.[endnoteRef:69] Children are, of course, more vulnerable than most others,[endnoteRef:70] and their fragile self-worth usually depends to an appreciable extent on whether they are treated with respect by their parents, to whose opinions of them they often attach great importance. Children may construe degrading treatment by parents, of which, as we have seen, corporal punishment is an example, as conveying the message that they do not deserve respectful treatment; and they may understand that message as indicating that their parents attribute to them a low social and moral status. Once this occurs, the result is likely to be a loss of self-worth, accompanied by feelings of inferiority.  [69:  Blustein (note 62 above) at 25.]  [70:  Tom Regan calls children, or at least younger children, ‘the most vulnerable members of the extended human family’ (T Regan The Case for Animal Rights (2004) xiii). See also Salt (note 58 above) at 82 (‘children, the weakest and most helpless class of all’).] 

Potentially accounting for the finding that corporal punishment may erode the quality of the relationship between parents and children is that the aversion of children to physical pain delivered through corporal punishment, and to the anxiety that may precede and the fear that not infrequently accompanies its administration, may in the cases of some of its recipients be transferred to the agents of that pain, anxiety and fear, their parents. For this reason, John Locke counsels that the smart of physical chastisement should if possible should be inflicted by a servant, and not the child’s parent, ‘the child's aversion, for the pain it suffers, rather to be turn'd on the person that immediately inflicts’.[endnoteRef:71] Additionally, as mentioned above, children may experience anger or resentment towards their parents as a result of corporal punishment and the disrespect and degradation it entails. Children on whose bodies corporal punishment is administered by their parents may be more inclined to distrust or avoid their parents, their assumption about their safety in their relationship with their parents having been to some extent undermined.[endnoteRef:72] They may feel betrayed.[endnoteRef:73] The relationship between parent and child may be attenuated by the child’s distancing itself, emotionally, from its parents, as he or she withdraws a measure of the trust that he or she formerly reposed in that relationship the better to protect himself or herself. And when that happens, the child may feel isolated and lonely, an unequivocally adverse outcome. Indeed, both the child and the parent are likely to be harmed and to suffer, since the wellbeing and flourishing of both ordinarily are dependent on a relationship of intimacy and trust subsisting between them.[endnoteRef:74]  [71:  J Locke ‘Some Thoughts Concerning Education’ in RW Grant & N Tarcov (eds) Some Thoughts Concerning Education and of the Conduct of the Understanding 1, §83.]  [72:  Gershoff (note 53 above) at 45.]  [73:  See J Murphy ‘Forgiveness and Resentment’ in J Murphy & J Hampton (eds) Forgiveness and Mercy (1988) 14, 17: ‘The people with whom we are most intimate are those who can harm us the most, for they are the persons to whom we have let down our guard and exposed our vulnerabilities. Because of the nature of intimacy, moral injuries here tend not to be just ordinary injustices but betrayals. Thus resentment here can be deep and nearly intractable’ (emphasis in original).]  [74:  For a discussion of anger and distrust arising in the context of intimate relationships in the aftermath of wrongdoing, from which my discussion in the preceding three sentences has profited, see M Nussbaum Anger and Forgiveness: Resentment, Generosity, Justice (2016) 93-95.] 


C	The vagueness of the ‘moderate and reasonable’ standard

A further objection to shielding parents who engage in ‘reasonable and moderate’ corporal punishment of children from criminal liability is that reasonableness and moderation are unacceptably vague here, however desirable or even indispensable the flexibility afforded by that vagueness may be in other legal contexts. The ‘reasonable and moderate’ corporal punishment defence fails to provide parents with sufficiently clear and determinate guidance about the severity of physical force they may permissibly inflict on children’s bodies, preventing them from gauging accurately the point at which their infliction of corporal punishment exposes them to criminal liability. The vagueness of these standards also disables police officers and legal officials from knowing with certainty whether a given instance of corporal punishment exceeds the limits of what is legally permissible, potentially resulting in arbitrary or even discriminatory enforcement. The vagueness of the common law defence also means that children will be afforded inadequate protection against unlawful corporal punishment, since even parents who are determined to ensure that their use of corporal punishment does not exceed the legally permissible severity may inadvertently, because of their uncertainty about where the line between legally permissible and unlawful use of corporal punishment is to be drawn, administer unlawfully severe physical force.[endnoteRef:75]   [75:  A v United Kingdom [1998] ECHR 85 illustrates the vagueness-related difficulties referred to in this paragraph. The stepfather of a boy, A, was charged with causing bodily harm to A through the infliction of corporal punishment. While the jury, deeming the corporal punishment to be reasonable, acquitted the stepfather, the European Court of Human Rights considered both that the law of the United Kingdom, in permitting ‘reasonable chastisement’, did not provide adequate protection to children, and that the corporal punishment in question had crossed the threshold of severity at which punishment violates Article 3 of the European Convention on Human Rights (at paras 23-24). Article 3 proscribes ‘inhuman or degrading treatment or punishment’.] 

It may be helpful, to convey the force of this objection, to compare the authorization of reasonable and moderate corporal punishment with the regulation of driving on public roads. Would anyone contemplate replacing fixed speed limits for the driving of vehicles on public roads with a requirement that driving not exceed a speed that is ‘reasonable and prudent’? The answer, perhaps surprisingly, is yes. The United States’ state of Montana did exactly this through the introduction of the ‘Basic Law’ in 1995 as an expression of the libertarianism of its citizens. Apparently not without its benefits, which may have included an increase in productivity as a result of time saved in driving at high speeds and a surge in tourism as Montana was transformed into a ‘national speed magnet’,[endnoteRef:76] a disadvantage of this dispensation was that drivers’ determinations of the upper limits of reasonableness and prudence diverged, sometimes dramatically, as did the determinations of police officers and judicial officials. The result was uncertainty on the part of motorists concerning how fast they could lawfully drive and marked variations in the enforcement of the speed limit. The level of uncertainty created by Montana’s ‘Basic Law’ was sufficiently high as to be intolerable in the view of the Montana Supreme Court, which invalidated it on the ground of excessive vagueness.[endnoteRef:77]  [76:  See CR Sunstein and RE King ‘Doing without Speed Limits’ (1999) 79 Boston University Law Review 155, 164. King and Sunstein provide a detailed discussion of the costs and benefits of Montana’s ‘Basic Rule’. ]  [77:  It may be instructive as well to compare the legal authorization of ‘reasonable and moderate’ corporal punishment with drink driving laws. The law of many countries criminalizes drink driving over a determinately defined limit: a breath alcohol content of 0.24mg per 1,000ml, or a blood alcohol limit of 0.05g per 100ml, for example. But no state, as far as I know, specifies the limits of permissible alcohol consumption prior to driving with reference to ‘reasonable and moderate’ drinking of alcohol, the inclusion of this standard in a drink driving rule being considered unacceptably, and perhaps even laughably, vague.] 

A supporter of the common law authorization of ‘reasonable and moderate’ corporal punishment might counter by insisting that its vagueness could be eliminated by a more precise specification of what reasonable and moderate corporal punishment consists in, along the lines of that provided by MacLachlin CJ in Canadian Foundation for Children, Youth and the Law. MacLachlin CJ attempts to limit the degree of force that may permissibly be inflicted with the stipulation that corporal punishment exceeding ‘minor corrective force of a transitory and trifling nature’ would be unreasonable.[endnoteRef:78] The trouble with this effort at replacing the vague reasonableness standard with an operationalizable rule is that it substitutes for a vague standard an only marginally less vague one. The terms ‘minor’, ‘transitory’ and ‘trifling’ are only limitedly determinate and therefore fail clearly to establish the limits of permissible severity. There is, once again, potential for significant divergence between parents, and between parents and legal officials, in their interpretations of what constitutes ‘minor’, ‘transitory’ and ‘trifling’ force, and what its upper limits are. Michael Freeman reports that the England and Wales Crown Prosecution Service’s attempt to mitigate the vagueness of the common law ‘reasonable chastisement’ defence by adopting MacLachlin CJ’s ‘transient and trifling’ phraseology has had the effect of breeding confusion about the location of the boundary between lawful and unlawfully severe corporal punishment.[endnoteRef:79]  [78:  Canadian Foundation for Children, Youth and the Law (note 42 above) at para 40.]  [79:  M Freeman ‘Upholding the Dignity and Best Interests of Children: International Law and the Corporal Punishment of Children’ (2010) 73 Law and Contemporary Problems 211, 236.] 


D 	The United Nations Convention on the Rights of the Child

The United Nations Convention on the Rights of the Child, signed and ratified by South Africa, obliges States Parties legally to prohibit corporal punishment. Article 19(1) requires States Parties to ‘take all appropriate legislative, administrative, social and educational measures to protect the child from all forms of physical or mental violence … while in the care of parent(s), legal guardian(s) or any other person who has the care of the child’.
Article 37(a) requires States Parties to ensure that no children are subjected to ‘degrading treatment or punishment’. The Committee on the Rights of the Child, established to monitor and promote States Parties’ compliance with the Convention, has correctly interpreted these articles, among others, to impose a duty upon States Parties to legally proscribe all corporal punishment including ‘the removal of any provisions (in statute or common-case law) that allow some degree of violence against children (e.g. ‘reasonable’ or ‘moderate’ chastisement or correction)’.[endnoteRef:80] The Convention provides a reason to criminalize all parental corporal punishment in addition to those considered above.  [80:  United Nations Committee on the Rights of the Child ‘General comment No. 8 (2006): The Right of the Child to Protection from Corporal Punishment and Other Cruel or Degrading Forms of Punishment’, accessible at www.refworld.org/docid/460bc7772.html, paragraphs 2 and 31.] 

The Convention, properly interpreted, also imposes an obligation on States Parties to raise awareness, through education, about children’s right to equal protection under laws pertaining to assault and battery, and to inform the public of the ways in which corporal punishment sets back the basic interests of children and violates their rights. This is made explicit in the reference in Article 19 to ‘educational measures’. According to the Committee on the Rights of the Child, the primary purpose of law reform is ‘to prevent violence against children by changing attitudes and practice’.[endnoteRef:81] This seems right, seeing that one of the factors behind the abatement in the incidence of corporal punishment in countries that have legally prohibited it appears to be the role of legal proscription in changing people’s attitudes to it such that they come to see it as seriously wrongful.[endnoteRef:82] Yet, as the committee observes, ‘prohibition on its own will not achieve the necessary change in attitudes and practice’.[endnoteRef:83] Evidence from European countries in which corporal punishment has been legally banned suggests that if criminalization of corporal punishment is accompanied by a state-sponsored educational campaign, there is a much higher probability of persuading people of its unacceptability.[endnoteRef:84] [81:  Ibid at paragraph 38.]  [82:  See Lenta (note 17 above) at 151-153.]  [83:  United Nations Committee on the Rights of the Child (note 81 above) at paragraph 45.]  [84:  K-D Bussman, C Erthal & A Schroth ‘Effects of Banning Corporal Punishment in Europe: A Five Nation Comparison’ in JE Durrant & AB Smith (eds) Global Pathways to Abolishing Physical Punishment: Realizing Children’s Rights (2011) 299.] 


V	MANY CORPORAL PUNISHERS ARE NOT MORALLY BLAMEWORTHY

One way in which the FORSA judgment could have reduced its potential to stir up opposition on the part of supporters of corporal punishment, including parents who have inflicted it, without resorting to statements that portray it as less wrongful and undesirable than it is, is by expressly acknowledging that although corporal punishment is seriously wrongful, those who inflicted it prior to its legal prohibition were not necessarily morally blameworthy in having done so. To be sure, those parents who knew that this practice was wrongful but engaged in it anyway, either because they failed to exercise appropriate self-control or because they succumbed to temptation,[endnoteRef:85] or because they did not care enough about its moral status, should feel guilty about, and reproach themselves for, having administered it. But many parents, probably the majority, who administered corporal punishment were doing what they thought was right or at least permissible; that is, they resorted to it in ignorance of its moral wrongfulness.[endnoteRef:86] They were acting, however wrongly, as loving parents in conformity with their cultural understanding of the demands of that role. Does the fact that they acted from false moral beliefs supply them with a moral excuse? I believe that it does in many cases: such parents often were (and are) not blameworthy for holding false beliefs about the moral status of corporal punishment and not at fault for having administered it prior to the ban. Certain parents may have been negligent or reckless in the formation and management of their moral opinion about corporal punishment – failed to inquire about and critically reflect upon its acceptability – in which case they are blameworthy for falsely believing it to be morally permissible, and to some extent culpable for having engaged in it. But that is by no means true of all parents. Until at least the end of the last millennium, and probably for some time thereafter, a South African parent may have responsibly carried out her obligations with respect to the formation and management of her beliefs about the raising and disciplining of children – asked around, reflected, and so on – and still, consistently with the thinking dominant in her day and society, and the advice of trusted authority figures such as her parents, teachers and pastor, have concluded that mild and infrequent corporal punishment of children is a legitimate constituent of child discipline. She may have been aware that certain people view corporal punishment as wrongful, but, upon reflection, have considered their outlook to be too remote from her own understanding, and that of people she trusts, to give it credence. Her false belief that corporal punishment is morally permissible is, I submit, the result of what Miranda Fricker calls a ‘structural (as opposed to personal) moral epistemic incapacity’, an inability to appreciate the moral wrongfulness of corporal punishment caused by historical or cultural situatedness.[endnoteRef:87] As Fricker observes, ‘if someone wasn’t in a cultural-historical position to know any different, then they weren’t to know as we say, and cannot be appropriately blamed’.[endnoteRef:88] Blame, she persuasively contends, is ‘relative’: ‘we should insist that the proper standard of blameworthiness to which we generally hold agents ... is delivered by the routine moral thinking of the[ir] day’, so that a corporal punisher ‘who perceives his practice in the routine mould, is not blameworthy’ either for his ignorance or for the actions that proceed from it.[endnoteRef:89] We can and should deem corporal punishment to be morally wrongful while refraining from morally blaming all parents for, and insisting that they feel guilty about and reproach themselves for, having resorted to it prior to its criminalization.[endnoteRef:90] [85:  Corporal punishment, being relatively easily and swiftly administered, offers the attraction of greater convenience than most alternative disciplinary strategies.]  [86:  For example, the majority of people in the United States believes that at least occasional spanking is necessary for child discipline. See Straus, Douglas & Madeiros (note 20 above) at 96.]  [87:  M Fricker ‘The Relativism of Blame and Williams's Relativism of Distance’ (2010) 84 Proceedings of the Aristotelian Society 151, 165. As Allen Buchanan observes, people are vulnerable to socially inculcated false beliefs inasmuch as what they believe is unavoidably to a great extent dependent on their social environment. Often trusted authority figures including parents, relatives, pastors and teachers are sources of moral error. See A Buchanan ‘Political Liberalism and Social Epistemology’ (2004) 32 Philosophy & Public Affairs 95.]  [88:  Fricker (note 87 above) at 168.]  [89:  Ibid at 166.]  [90:  I do not mean to claim that the moral ignorance, or false moral beliefs, of parents who administered corporal punishment prior to its criminalization provides the only reason to refrain from holding them morally responsible for having done so. It is possible that certain determinants of corporal punishment consisting of ‘factors that are not readily accessible to conscious awareness’ could undermine a parent’s status as a responsible moral agent or supply an excuse. There is, however, a paucity of research investigating non-conscious determinants of parental use of corporal punishment. See generally GW Holden (note 68 above).] 


VII	CONCLUSION

In his separate concurrence in Gelyke Kanse and Others v Chairperson of the Senate of the University of Stellenbosch and Others, Froneman J, remarking on the importance of a person’s own language for his or her identity and culture, observes: ‘It really is not obscure. It is about being comfortable in one’s own skin. Anywhere and everywhere’.[endnoteRef:91]  This dictum applies equally to parental corporal punishment. At the core of what’s wrong with this practice is the proposition that children are entitled to feel comfortable in their own skin. Children are especially susceptible to feeling uncomfortable in their skin because of their physical vulnerability and psychological immaturity, because of the asymmetry of power subsisting between themselves and most adults, including their parents, because they typically lack meaningful exit options from their domestic situation, and because their self-esteem is heavily dependent on the way in which they are viewed and treated by their parents. A condition for children’s feeling comfortable in their skin is that they be treated with respect for their dignity and without violence (or the risk of being unnecessarily subjected to it). Although I have offered criticisms of the FORSA judgment, and supplemented the argument advanced in it with additional arguments in support of the constitutional invalidation of the common law ‘reasonable and moderate’ defence with a view to enhancing its persuasiveness, the Constitutional Court, including Froneman J, deserves immense credit for criminalizing all parental corporal punishment and, in the process, contributing importantly to the health of the ‘soul’ of South African society.[endnoteRef:92] [91:  [2019] ZACC 38; 2019 (12) BCLR 1479 (CC); 2020 (1) SA 368 (CC) at para 89.]  [92:  See N Mandela, ‘Address by President Nelson Mandela at the launch of the Nelson Mandela Children's Fund, Pretoria’, 8 May 1995, available at http://www.mandela.gov.za/mandela_speeches/1995/950508_nmcf.htm: ‘There can be no keener revelation of a society's soul than the way in which it treats its children. We come from a past in which the lives of our children were assaulted and devastated in countless ways. … The vision of a new society that guides us should already be manifest in the steps we take to address the wrong done to our youth and to prepare for their future. Our actions and policies, and the institutions we create, should be eloquent with care, respect and love’.] 














