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Australia: Reimagining the Regulation of Work

Troy Sarina™

Without labour nothing prospers.
Sophocles

I THE CHANGING NATURE OF WORK

Work has long been recognised as a core element of the human experience. It helps to shape our
personal identity while also ensuring that societies can function, regenerate, and grow. At
present, we are in an era where technology is having a profound impact on how work is carried
out. Often referred to as the ‘fourth industrial revolution’, technology has accelerated the
automation of many types of work around the globe. For example, two of the world’s largest
automotive manufacturers, Mercedes-Benz and Audi, are planning to axe close to 20,000
employees in order to transition to cleaner technologies and more modern vehicle production
processes.” Similar examples of such ‘transition” have taken place in Australia. In 2018, one of
Australia’s largest banks, the National Australia Bank (NAB), made 6,000 employees redundant
(approximately a quarter of its workforce) as part of a transition to computer systems utilising
artificial intelligence (Al) in order to create a more efficient and safe banking environment for its
customers.” These are just a few examples of a much broader disruptive effect that technology is
having in the world of work. Recent projections suggest that by 2030 up to 375 million workers
worldwide are likely to experience a change in the type and form of work they perform owing to
the emergence of new technologies.?

The disruptive effect of technology has led to a narrative surrounding work in modern
economies being framed around notions of ‘flexicurity’.# That is, a demand for greater functional
and numerical flexibility so that labour productivity is improved. As a result, workers are now
being required to undertake a broader range of tasks while working more flexible work patterns.
Demands for such increased flexibility are certainly not new in Australia. For several decades,
policy- and lawmaking in Australia have attempted to improve productivity by transitioning to
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a decentralised model of labour regulation that delivers greater labour market flexibility while
promoting alternative forms of work such as contracting to meet the demands of organisations.
As a result, the Australian labour market has experienced a significant transformation during
the last three decades. In 2019, only 49.5 per cent of workers were employed in ‘regular’ full-
time (thirty-eight hours per week) work, which is a significant decline from 55.6 per cent in
1992.” Conversely, ‘irregular’ forms of work such as part-time or casual work (fewer than thirty-
eight hours per week) have increased from 31.9 per cent in 2004 to more than 33.3 per cent in
2019. Furthermore, there has been a steady rise in independent contractors who accounted for
approximately 7.8 per cent of Australia’s labour market in 2021.° The outcome of this growth in
‘irregular’ work remains double-edged. On the one hand, the emergence of more flexible
forms of work has enabled organisations to respond to increased market competitiveness.
However, there is also growing evidence of the detrimental effect that automation is having
on those performing the work. This is owing to the precariousness of the work itself, limited
access to statutory rights and entitlements, as well as the risk of injury in carrying out such
work.”

Technological advancements and the rise of the ‘gig economy” have only accelerated the
growth in ‘irregular’ work as well as concerns about how such work is configured under the law.
Gig work occurs where a third-party digital intermediary or platform connects a ‘client’ with
workers willing to ‘sell” their labour to the client in order to complete a task.® In effect, these types
of arrangement are aimed at accessing labour within the economy without establishing any
ongoing relationship or obligation between the parties involved.” The recent global pandemic
resulting from the Covid-19 outbreak has only accelerated the growth of gig economy work in
Australia. A recent survey of more than 14,000 Victorians found that 7.1 per cent of respondents
had participated in some form of ‘gig work” during 2018-19."° An associated report using data
from this survey concluded that the proportion of people currently engaged in gig work at any
one time in Australia was likely to be more than 13 per cent.” Such findings were significantly
higher than previous reports that had estimated only 1 to 2 per cent of workers being engaged in
such work.”

These developments present significant challenges and opportunities for law- and policy-
makers in Australia. On the one hand, consideration needs to be given to whether the traditional
configurations of employment that have helped to distinguish different classes of workers such as
employees and contractors are able to accommodate the more complex irregular forms of work
that are becoming prevalent in twenty-first-century economies owing to technological advance-
ments and structural change within those economies. As a result, a Federal Senate committee
hearing into job insecurity was established in 2021-2; it acknowledged the growth in precarious
work within the Australian labour market. The committee report concluded that there was
a need for significant legislative reform to accommodate this rise in alternative forms of work and
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the impact that insecure work was having on wages and conditions.”® Such developments lead to
a more fundamental question that needs to be answered. That is, how must employment law
evolve to ensure that work continues to sustain and regenerate our society? The remainder of
this chapter is dedicated to outlining how adaptive Australian employment law has been in
responding to this challenge. In doing so, this work will highlight the tensions that remain as well
as the possibilities to build a modern regulatory architecture that delivers mutual benefits to
workers, organisations, and society.

II THE ARCHETYPE: HOW HAS THE CONFIGURATION
OF WORK AND EMPLOYMENT EVOLVED?

The configuration of work in Australia has relied on distinguishing between an ‘employee’
working under a contract of service and a ‘contractor’ who is engaged under a contact for
service. This distinction has been made by applying common law definitions and tests that
Australia inherited from Britain, given its colonial ties."* The first test concerns the degree of
control that a person has over how work is to be performed. Such a test was born out of master
and servant law that applied in a time when servants required from their masters specific
instruction on how to perform work.”> However, more recently the application of the control
test has moved beyond determining who controls the nature of the work to be performed.
Instead, the application of this test now focusses on the extent to which an employer is able to
determine where and when work is performed as well as the ability to ‘dictate the terms and
conditions of work’"® As modern work becomes more irregular, applying this control test has
been held to be ‘indeterminate’ in establishing the existence of an employment relationship
owing to this test being ‘both under and over inclusive’.'” Riley has previously highlighted the
limitations of applying a simple control test to determine the status of modern workers. For
example, many professional consultants may agree to surrender ‘control over times and
procedures’ to one client while still retaining the capacity to be ‘independent business
people’.®

Asecond test developed at common law is known as the organisational integration test. This
test focusses on whether a worker serves the interests of the employer’s own business by
carrying out work that is ‘an integral part of the business” or whether the worker is carrying
out a business on their own account and thereby completing work that is ‘only accessory” to the
employer’s enterprise.” In Australia, the degree of integration has been assessed by determin-
ing whether a worker acts in the capacity of a ‘representative’ of an organisation or as

Federal Government Senate, Select Committee on Job Security, The Job Insecurity Report (Canberra: Department of
the Senate, February 2022), https://bit.ly/3DohQMd.

However, two significant High Court decisions in 2022 signalled a departure from UK jurisprudence used to
determine employment status. In particular, the ‘classic’ common law tests for determining employment status
outlined in this section of the chapter should only be applied to the terms of the contract where the contract is
committed to in writing. See CFMMEU v. Personnel Contracting Pty Ltd [2022] HCA 1 (Personnel Contracting) and
ZG Operations Pty Ltd v. Jamsek [2022] HCA 2 (Jamsek). These cases are discussed in more detail later in this chapter.
> See Performing Rights Society Ltd v. Mitchell & Brooker Ltd (Palais De Danse) [1924] 1 KB 762 at 767.
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a principal of their own enterprise.* Factors that are considered in the application of this test
include whether the worker is required to wear the livery of the employer’s business, who
supplies the equipment to carry out the work, and who owns the intellectual property and
trademarks used in carrying out the work.* However, like the control test, the application of
the integration test in isolation has ‘been criticized for its indeterminacy’.*

A third test used to distinguish employees from contractors focusses on the economic reality of
the relationship between the parties. This test was first applied in the United States Supreme
Court and was developed in a period when there was a concern that employing enterprises were
attempting to avoid the application of various ‘protective” statutes that provided the right to
collectively bargain.”® In applying this test, the economic facts that were found to establish the
existence of an employment relationship included the control one party had to determine the
total wages earned by workers as well as the degree of control exercised over how, where, and at
what price workers could sell products produced by the employing enterprise.** Under this
test, emphasis is placed on the economic reality of the relationship of the parties rather than any
‘technical legal classification [of the relationship]’. This test has been applied in several
Australian cases to help determine the ‘true economic relationship” between parties despite
the arrangements being labelled an independent contracting arrangement.”® However, this
‘economic reality’ test has now been rejected in light of the reasoning provided by Kiefel CJ,
Keane, and Edelman JJ in Construction, Forestry, Maritime, Mining and Energy Union
[CFMMEU] v. Personnel Contracting, who held that an assessment of the totality of the
relationship between the parties may only have regard to the term of the contract rather than
the reality of their relationship.*®

A fourth test established in UK law considers whether there needs to be a mutuality of
obligation between parties to create an employment relationship. This question was considered
by Stephenson L] in Nethermere (St Neots) Ltd v. Gardiner, who argued that there must be ‘an
irreducible minimum of obligation on each side to create a contract of service’.*” This test
developed at a time when new statutes in the UK conferred job employment protection on
employees and was used by employers as a strategy to avoid obligations that arose from employee
protection legislation. Relying on work by Deakin and Wilkinson, Riley points out that the
application of such a test would exclude from employment ‘any worker who accepts casual
engagements, with no intention between the parties that there be any reciprocal obligation to
continue to provide or accept work’ 2

However, this test has ‘no currency’ in Australia as casual (zero hours) employment is
classified as a ‘special kind of employment’ under statute, resulting in casuals having access to
some employment protections.*

The inherent limitation of these tests is that, in isolation, no individual test provides
a definitive classification of workers. As a result, Australian courts tend to consider all these

** See, for example, Dixon ] in Colonial Mutual Life Assurance Society Ltd v. Producers and Citizens Co-operative
Assurance Co of Australia (1931) 46 CLR 41.

Riley, “The definition of the contract of employment’, 328.

Collins, Tndependent contractors’, 370-1.

National Labour Relations Board v. Hearst Publications 322 US 111 (1943).

* Ibid.

*  See, for example, Damevski v. Guidice (2003) 133 FCR 438.

6 Personnel Contracting (n. 14), at [32]-[60].

*7 Nethermere (St Neots) Ltd v. Gardiner [1984] ICR 612 (CA) at [623].
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tests in conjunction with each other. Often referred to as a multi-indicia test, courts consider
a range of factors that include but are not limited to:

e the degree of control exercised over the worker;

¢ whether the worker is under an obligation to personally perform the work or whether there
is a capacity to delegate tasks;

e the type of remuneration system used;

e the provisions and maintenance of assets; and

e the degree of integration of the worker into the organisation of the other party.>”

The ultimate question that the courts are attempting to answer by applying such indices is
whether the worker serves the employer’s business or their own.

This question was recently considered in Jamsek v. ZG Operations Australia.?" In this case the
Federal Court considered whether two truck drivers who were classified as contractors owing to
an organisational restructure were in fact employees and therefore had access to unpaid leave
and superannuation entitlements provided by statute. In deciding this case, Justice Anderson
argued that ‘most fundamentally’ the existence of an employment relationship could not be
characterised by simple ‘reference to the terms of a written contract’.3* Instead, the ‘totality” of the
forty-year relationship between the parties needed to be examined to ascertain whether these
drivers were in reality contractors or employees. In making its decision, the court considered the
fact that these drivers did have ‘a degree of freedom over the operation of their day-to-day
activities’. However, this needed to be considered in light of the fact that these drivers were
required to work for the company for a significantly large span of hours each day, which left them
with little opportunity to work for anyone else.?® Other factors considered were that the drivers’
main source of income was derived from working for this company, that they had not driven or
delivered goods for any other business over a forty-year period, and that they had not engaged in
any ‘entrepreneurial or profit motivated activity, which is the hallmark of an independent
business’.3* In finding that these drivers were employees, Wigney ] emphasised the importance
of assessing the ‘reality and totality’ of the working relationship rather than relying on ‘contrac-
tual labels and theoretical possibilities” to determine the appropriate classification of workers.?”

However, this Federal Court decision was overturned unanimously in 2022 by the High Court
in ZG Operations Pty Ltd v. Jamsek; the Court held that any assessment of the totality of the
relationship may have regard only to the terms of the contract and not the reality of the
relationship between the parties.* The same principles were adopted in the Personnel
Contracting case, which is discussed in more detail in Section III. As a result, Riley Munton
(2022) notes that ‘Australian courts and tribunals have now been warned they cannot take
account of the way a working relationship evolves in assessing employment’.?” She notes
subsequently that there may be several arguments that could be made to justify the conduct of
the parties being examined. These include when the contract is not wholly in writing, when

For a comprehensive discussion on the application of this multi-indicia test, see ACE Insurance Limited
v. Trifunoyski [2013] FCAFC 3.

3 Jamsek v. ZG Operations Australia [2020] FCAFC 119.

32 Ibid., at [248].

33 Ibid., at [216].

3 Ibid., at [244].

3 Ibid,, at [19].

Personnel Contracting (n. 26).

37 J. Riley Munton, ‘Boundary disputes: Employment v independent contracting in the High Court’, Australian Journal
of Labour Law, 35(1) (2022), 79-94, at 88.
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the contract has been ‘varied, discharged or replaced by a new oral contract to help establish the
existence of a new contract, when the written contract was a sham from the outset’, or when the
doctrine of estoppel by convention may be applied.3®

Despite the complexities that may arise in applying these evolving tests and principles,
determining the classification of a worker remains crucial for several purposes. These include
ascertaining whether a worker is covered by Australia’s employment laws including the Fair
Work Act (2009) Cth as well as helping to determine liability for any harm or damage caused
while performing work. Australia’s first federal labour laws were enacted under the conciliation
and arbitration power found in section 51 (xxxv) of the Constitution. This power allowed the
federal government to pass laws to help settle industrial disputes that extended beyond the limits
of any one state. It is worth noting that this system of conciliation and arbitration presumed the
existence of an employment relationship while also helping to establish the birthright of
Australian industrial citizens.?? Despite this distinction being crucial for understanding the
nature of work, scholars have been quick to note that attempting to categorise modern work into
such a ‘binary divide” represents ‘both a false unity ... and a false duality’ as work in modern
economies comprises ‘various complex relationships’ that are difficult to categorise.** These
consequences of such complex structures are discussed in more detail later in this chapter.

IIT THE PROTOTYPES: CLASSIFYING WORKERS IN TRIANGULAR
RELATIONSHIPS

As outlined at the beginning of this chapter, the proportion of workers classified as contractors
in the Australian labour market has continued to rise. Alongside this change, there has also been
a rise in market intermediaries that help to connect these workers to organisations who require
labour on an increasingly temporary basis. Often referred to as ‘labour hire agencies’, these
organisations establish what are effectively triangular relationships between the worker, the
agency, and the organisation requiring the work. Riley outlines the process by which these
relationships are formed. In effect, labour hire agencies enter a commercial contract with a ‘host’
organisation in which the host organisation agrees to pay a fee to the agency for the supply of
workers. This allows the host organisation to exercise day-to-day control over the tasks that these
workers are required to perform. The agency then pays the workers remuneration and any costs
associated with this engagement. The formation of such relationships effectively ‘separates the
contractual relationship from the employment relationship”# Such arrangements have had
unsatisfactory consequences where workers subject to these arrangements find themselves
without any access to a remedy when in a dispute with a host organisation over issues such as
dismissal owing to the absence of any direct contractual relationship. However, these workers
may be unable to bring a claim against the labour hire agency as their contractual arrangement
fails to establish the requisite degree of control to establish any mutuality of obligation, which
remains an important marker of a contract of service or ‘wage-work’ bargain.*

¥ Ibid., at 88—9.

39 R. McCallum, ‘Convergences and/or divergences of labor law systems: The view from Australia’, Comparative Labor

Law and Policy Journal, 28 (2006), 455-68.

M. Freeland, ‘From the contract of employment to the personal work nexus’, Industrial Law Journal, 35(1)

(2000), 1-29.

Riley, “The definition of the contract of employment’, 333.

+ See, for example, Stevens v. Brodribb Sawmilling Co Pty Ltd [1986] 160 CLR 16. However, in Personnel Contracting
(n. 14), the labour hire agency, Construct, was held to be the employer of the worker as the contract between

40
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Recent decisions examining the status of a worker subject to such triangular relationships
signal a growing desire by courts to re-evaluate how workers in such relationships are assessed.
In CFMMEU v. Personnel Contracting (2020), Allsop CJ noted that the current ‘dichotomy’
between an employee and a contractor used to characterise workers ‘has produced ambiguity,
inconsistency and contradiction’.* In this case, a young British backpacker was engaged as
a contractor of a labour hire agency, Personnel Contracting Pty Ltd (trading as Construct).
Construct had entered into a services agreement with a construction company, Hanssen Pty Ltd,
to provide labour for its construction projects. The union representing this worker claimed that,
despite entering a contracting arrangement with Personnel, the worker was in fact an employee
and was entitled to various award entitlements.

In making its decision, the court noted that the contractual arrangements established by
Personnel reflected the bifurcation of ‘the relationship between the person who supplies the
labour from the ultimate end user of that labour’** However, relying heavily on issues of
‘contractual characterisation’ to determine the status of a worker is becoming increasingly
problematic in modern work arrangements. Allsop CJ argued that ‘a considered, qualitative
appreciation of the whole’ relationship needs to be carried out rather than relying on the terms of
a contract to actas a ‘default’ or ‘tie breaker’ to characterise the nature of work.** In this particular
case, the court noted that although the young worker had entered a lawful contractor arrange-
ment with Personnel, it was more like a contract of adhesion that had no particular value in
helping to ascertain the status of this worker as the terms of the contract were not negotiated.
Instead, the worker was simply prepared to sign any documents that would allow him to obtain
work. Combined with the fact that this worker had no business or entrepreneurial intention, this
led the court to find that the worker ‘merely sought payment for working as a builder’s
labourer’ # This led Allsop CJ to conclude that the true nature of the relationship between
the worker and Personnel was more like that of casual employee rather than contractor and
therefore the worker was entitled to access the relevant award entitlements. However, ultimately,
the Full Bench decided that even though they could see the artificiality of his classification as an
independent contractor, they were bound to follow an earlier decision of an appellate-level court
(the Supreme Court of Western Australia Court of Appeal), which had considered this particular
contract used by Personnel and decided that it created independent contracting arrangements.

However, this decision was overturned by the High Court in 2022. It held that the Western
Australian Court of Appeal had in fact given too much weight to the ‘labels’ given to the parties of
the contract and that, in order to determine statutory entitlements relating to this case, aspects of
the way in which the relationship played out ‘on the ground’ needed to be considered to
ascertain the nature of the contractual relationship between the parties.#” Riley Munton notes
that the factors used to establish that an employment relationship existed between Mr McCourt
and Construct included the fact that Construct could direct where McCourt should work and
that McCourt had no discretion over what work he performed. The fact that Construct had
a right of control over McCourt’s labour was a ‘key asset’ of Construct’s business.** Munton also

Construct and the worker provided Construct with the requisite level of control to establish an employment
relationship. See paras. [89]-[go].

#  CFMMEU v. Personnel Contracting Pty Ltd [2020] FCAFC 122, Allsop, CJ at [61].

# Ibid., at [118].

4 Ibid., at [18].

4 Ibid., at [27].

47 See Personnel Contracting (n. 14), at para [41].

4 Riley Munton, ‘Boundary disputes’, 84.
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notes that the majority reasoning in this case confirmed the ‘orthodox Australian view” that the
labour hire company, not the host employer, is the employer.*

IV UBERISATION: THE CHALLENGES OF APPLYING A BINARY
APPROACH TO CLASSIFYING WORK IN THE GIG ECONOMY

The challenges in applying traditional classification tests to the triangular relationships found
in the gig economy have further highlighted the inherent tensions and contradictions arising
from using traditional characterisation tests. This often results in workers being denied access
to a range of statutory protections and entitlements. Developing solutions that overcome this
ambiguity is needed to address the inequality and poor working conditions that are often
generated from this type of work.>

One area where there has been considerable attention concerns ride and food delivery
services in the gig economy. In these cases, two distinct classification issues arise, namely,
correctly characterising the status of the digital intermediary itself and the workers who
contract with such intermediaries. Intermediaries or platform providers such as Uber argue
that they simply provide a ‘communication service’ that connects drivers with passengers
through the provision of an application (app) that users can download. By characterising
their service in this way, these types of ride-sharing service are deliberately trying to avoid their
arrangements with drivers/workers being characterised as any form of labour hire arrange-
ment. However, such characterisations have been criticised as neglecting an important
element of the exchange that occurs between the parties in such arrangements, namely
payment. Riley argues that services such as Uber require user payments to be deposited into
an account directly managed by the intermediary who then distributes payment to the workers
after deducting a commission. As a result, a more appropriate classification of such entities
would be ‘labour hire intermediaries’.>!

Yet recent cases examining the nature of the relationship between digital intermediaries
and workers have struggled to provide a definitive answer on the correct classification of these
entities or the relationship they have with those workers who sign up to use their service. In Amita
Gupta v. Porter Pacific, the Fair Work Commission (FWC) considered whether a driver who had
signed up to the ‘Uber Fats partner app’ was in fact an employee of Uber Fats (a food delivery
service) and therefore entitled to pursue an unfair dismissal claim based on Uber’s decision
to suspend her access to the digital app used to obtain work.>® In reaching a decision,
Commissioner Hampton gave significant weight to both the terms of the ‘services agreement’
that Miss Gupta had signed and various indicia to characterise both the status of Uber and the
type of contract Miss Gupta had entered. The terms of the services agreement led Commissioner
Hampton to characterise Uber Eats as nothing more than a technology company that simply
entered into two distinct services agreements, one with workers/drivers and another with parties
who prepared the food to be delivered.”® This arrangement was distinguished from a recent
United States District Court decision that found that Uber’s ride-sharing service was an entity
that did much more than simply connect parties. It in fact controlled and ‘sold rides’, which

49 Ibid.

> H. W. Arthurs, “The false promise of the sharing economy’ in D. McKee, F. Makela, and T. Scassa (eds.), Law and
the ‘Sharing Economy’: Regulating Online Market Platforms, 55—72 (Ottawa: Ottawa University Press, 2018).

J. Riley, ‘Regulating work in the “gig economy” in M. Roennmar and J. Julén Votinius (eds.), Festskrift Till Ann
Numbhauser-Henning, 669-84 (Lund, Sweden: Juristférlaget i Lund [Lund Legal Foundation], 2017), 672.

*  Amita Gupta v. Portier Pacific Pty Ltd; Uber Australia Pty Ltd T/A Uber Eats (U2019/1001).

53 Ibid,, [85].
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characterised the nature of the relationship between Uber and its drivers as one that was more
reflective of a contract of service.>* Emphasis was then placed on the degree of control that Uber
Eats could exercise over how Ms Gupta was required to complete work obtained using the driver
app. Ultimately, Commissioner Hampton concluded that the ‘independent nature’ of the
services agreement Ms Gupta signed allowed her to retain a right to control when and how
she carried out work. As a result, her worker status was held to be that of an independent
contractor.”

However, on appeal to the Full Bench, the previous characterisation of the relationship
between Ms Gupta and Uber was questioned. Here, the Full Bench held that the relationship
between the parties was more accurately characterised as one where Ms Gupta ‘performed her
delivery work . .. and was paid for it’ by Uber.5® Such a characterisation allowed the Full Bench
to argue that there was evidence of an employment relationship as the ‘minimum reciprocal
obligations of work and payment’ existed between the parties.>” Yet, despite this characterisation
of the contractual arrangements, the Full Bench ultimately held that this was a ‘borderline’ case
where the existence of an employment relationship could not be established owing to absence of
three fundamental indices of an employment relationship, namely (1) a requirement for Ms
Gupta to perform work at particular times and in particular circumstances dictated by Uber; (2)
evidence of an obligation for Ms Gupta to perform work exclusively for Uber; and (3) evidence of
Ms Gupta being presented to the public as serving the business.5® The inherent tension in this
decision highlights the challenge that decision-makers continue to face in their efforts to
categorise workers into the binary divide between employees and contractors. The Full Bench
itself noted that it ‘might be considered that there is some tension’ in the fact that Ms Gupta was
found not to conduct her own business but also not to be an employee.>® Such findings only help
reinforce the observation that distinguishing between employees and contractors is becoming
increasingly murky in modern work arrangements. Rawling and Riley Munton (2022) note that
this lack of clarity certainly isn’t helped when an application for judicial review of this case is
discontinued; in this case, Ms Gupta accepted a settlement offer made by Uber, resulting in ‘no
authoritative court decisions in Australia” on whether these types of ride-share contract are for the
performance of work or the provision of telecommunication services.*® This decision is reflect-
ive of several cases where workers have been denied a statutory relief owing to their worker status
being characterised as ‘independent contractor’. In Janaka Namal Pallage v. Raiser Pacific Pty
Ltd, Mr Pallage made an application to the FWC alleging that he had been unfairly dismissed by
Rasier Pacific (trading as Uber).®* In this case, Commissioner Wilson placed less emphasis on
the specific terms of the services agreement. Instead, the commissioner applied multiple indicia
to ascertain the true nature of the relationship between the parties. Significant emphasis was
placed on whether Uber possessed a right to exercise control over how and when Mr Pallage
performed work. In arriving at a decision, Commissioner Wilson found that the level of control
Uber could exercise over Mr Pallage was ‘relatively weak’” as he could choose the hours he

>+ O’Connor and Others v. Uber Technologies Inc., 82 F. Supp. 3d, 1133 (N.D. Cal 2015).
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 Janaka Namal Pallage v. Raiser Pacific Pty Ltd (U2019/13448).
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worked and which jobs to accept when using the digital app.®* The commissioner did note that
provisions in the services agreement constrained Mr Pallage’s capacity to delegate the task of
driving. Furthermore, Uber also retained the right to dismiss a worker for serious misconduct
while using the digital app. The existence of such factors did suggest some evidence of
a contract of service. However, when all factors were considered, the relationship between
Mr Pallage and Uber was characterised as one of contractor and agent, therefore denying
Mr Pallage the right to proceed with an unfair dismissal application as no employment
relationship was found to exist.

Similar emphasis was given to the extent of control that digital intermediaries exercise over
workers in Rajab Suliman v. Rasier Pacific Pty Ltd.%3 In this case, the FWC considered whether
a driver who obtained work from using the Uber app should be classified as a casual driver or
a contractor owing to the degree of control that Uber was able to exercise over how the work was
performed. Here, Commissioner Bissett found that the nature of the relationship between casual
workers and an employer differed from that of drivers who had entered into a services agreement
with Uber. The main difference was found to be that, unlike with an Uber driver, once a casual
worker attends work their employer can compel them to work in exchange for wages provided.
Under the services agreement offered by Uber, drivers retain control over whether to offer
their services even if they sign onto the driver app, suggesting that the relationship is more
appropriately characterised as that of contractor.*

In contrast, a driver who worked for an alternative digital food delivery intermediary, Foodora,
was found to be an employee. In Joshua Klooger v. Foodora Australia Pty Ltd, an assessment of
the degree of control that Foodora was able to exercise over its drivers led to Commissioner
Cambridge characterising the work as akin to that of an employee.®> He argued that despite
drivers having the capacity to accept or decline work as part of their services agreement, the start
and finishing times and the geographical locations of the work were fixed by Foodora. He went
on to argue that this process of allocating work is similar to a ‘variety of electronic and web-based
systems that are frequently used to advise, in particular|,] casual employees” who can secure
these shifts by responding to this request.°® In addition to such characterisation, attention was
given to the specific terms of the gervice agreement, which was found to contain clauses that
required the worker to adhere to the rostering systems established by Foodora and stipulated the
attire that drivers needed to wear while carrying out work, but failed to provide an ‘unfettered
right’ for the driver to be able to delegate work on their own terms.®” After assessing the terms
of the services agreement and applying multiple indicia to establish an ‘overall picture’ of the
relationship, Commissioner Cambridge concluded that the driver was not carrying out their
own business and instead was ‘integrated in the respondent’s business and not independent
operation” and therefore was an employee of Foodora.® The finding in Klooger v. Foodora was
tested sometime later in Franco v. Deliveroo.%® At first instance, a single commissioner held that
a delivery rider was an employee, but Deliveroo appealed. However, on appeal to the Full Bench
of the FWC, this was overturned, and the delivery driver was found to be an independent

% Ibid,, [37].

% Rajab Suliman v. Rasier Pacific Pty Ltd (U2019/2392).

% Tbid., [38].
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contractor.”” In applying the principle of at first instance relying on the terms of the contract
established in the Personnel Contracting High Court decision, the full Bench found that there
were four main reasons why Mr Franco should be classified as an independent contractor. These
included the degree of control that Mr Franco had to determine the routes he would take to
make deliveries. This led the Full Bench to conclude that Deliveroo had no contractual right to
control ‘the mode of performance of the work’.”" Furthermore, the Full Bench held that Mr
Franco had control over the vehicle he would use to make these deliveries as well as retaining the
right to delegate the work he had agreed to perform. Finally, on reviewing the terms of the
contract, the Full Bench also found that the fact that Mr Franco was required to pay a fee to
Deliveroo for accessing its delivery service and for preparing invoices payable to him was also
inconsistent with the existence of an employment relationship.” These cases provide two
important observations. Firstly, they demonstrate that in light of the rulings in Personnel
Contracting and Jamsek, the multi-factorial tests used to ascertain the nature of the relationship
between the parties in modern triangular relationships like those found in the gig economy must
now be applied by Australian courts and tribunals to assess the terms of the contract itself rather
than the realities of how the employment relationship may play out between the parties (with
some important exceptions noted previously in this chapter).” Secondly, relying on the inter-
pretation of contractual terms may remain a long and often expensive exercise. Riley Munton
notes that the inability to ‘take actual work practices’ into account when assessing employment
status marks the loss of a ‘short cut’ that could provide a quick and effective way of determining
the ‘boundary issue” of worker status that seems to becoming increasingly apparent in digital
platform work.”* The remainder of this chapter is dedicated to outlining the response of various
stakeholders to the regulatory challenges surrounding modern work relationships and the extent
to which these responses help deliver mutually beneficial and more sustainable models of work.

There has been much debate over how best to respond to the limitations that current common
aw tests have had in producing an appropriate classification of modern work relationships that
exhibit characteristics of a contract both of and for service. There seem to be three distinct ways
it forward to address this challenge. The first is to persevere with attempting to fit modern forms of
missing here. |york into legal categories that were established in a time when it was much easier to identify

A sub heading
from original
manuscript is

There should  h ‘master who directs and controls work” and the existence of an employment relationship.” One

be the proposal that reflects this approach is found in a recent report investigating the challenges of
following regulating work in the on-demand workforce of Victoria. The proposal calls for codifying
section title h ‘worker status’ test into the Fair Work Act. In making this proposal, the authors suggest that
here: "V assessing the entrepreneurial nature of work undertaken in modern work relationships would
Regulatory help provide a more accurate depiction of the ‘totality’ of the working relationship and the

X correct status of the worker.”® The application of such a test would involve answering two
options for

) questions: (1) whether the worker has a business; and (2) whether the ‘work or the economic
addressing the

hctivity being performed is being performed in and for the business of that person’.”” A key
challenges of  klement of such a proposal would require that any party asserting that a worker was not an

Alaa~if i

7° Ibid.

7 Ibid., at [46].

7 Ibid., at [48][50].

This was seen in Amita Gupta v. Portier Pacific Pty Ltd and has now been confirmed in Personnel Contracting and
Jamsek.

7+ Riley Munton, ‘Boundary disputes’, 94.

Riley, ‘Regulating work in the “gig economy”™, 678.

Industrial Relations Victoria, Report of the Inquiry, 193.

77 On Call Interpreters and Translators Agency Pty Ltd v. Commissioner of Taxation (No 3) [2011] FCA 366 at [209].


160516
Text Box
A sub heading from original manuscript is missing here. There should be the following section title here: "V Regulatory options for addressing the challenges of classifying work relationships in the gig economy"


CTOOLSWMS/CUP-NEW/537754 WORKINGFOLDERWERHULP-OPM9 8 10ssanisTc1n3p 292 [281--298] 5.9.2023 8:58PM

202 Sarina Troy

employee would bear the onus of proof in proving the worker was engaged in entrepreneurial
activities. In carrying out this assessment, the bargaining power of the parties would be expressly
considered to ensure that the worker had not simply formed a contract of adhesion to obtain
work. The development of such a proposal emphasises that simply ‘amending’ traditional
common law tests to obtain a more accurate characterisation of the status of such workers may
result in more workers being classified as employees and thereby obtaining access to a range of
statutory protections afforded to this class of worker. This approach of refining the application of
existing tests is described by the authors themselves as being ‘revisionist and not revolutionary’.”

Pursuing this approach may help to provide greater certainty regarding the application
of associated areas of law relating to worker contracts such as taxation and superannuation.
Presently, Australian taxation laws are contingent on determining the worker status of individ-
uals and, as the previous discussion has shown, ascertaining this status remains difficult. Under
the Income Tax Assessment Act 1997 (Cth) (ITA), employers remain responsible for withholding
income tax from employee wages while contractors remain responsible for managing their
own tax arrangements. While variations in decisions regarding worker status continue to
occur, uncertainty is likely to remain about the tax obligations that apply to platform work.
The question of worker status is also used to determine whether any obligation exists to
pay a superannuation contribution on behalf of workers. Under the Commonwealth
Superannuation Guarantee (Administration) Act 1992 (Cth), employers are currently required
to contribute 10.5 per cent of an employee’s ordinary time earnings.”® This obligation does not
extend to contractors. As a result, the variation in findings over the correct status of platform
workers has meant that many workers have been denied this statutory entitlement. Interestingly
enough, some of the largest digital intermediaries operating these platforms have indicated
a degree of support for workers who use their services to be entitled to benefits such as
superannuation. However, this support is constrained by a concern over their ability to maintain
the viability of their business model.*> Whether such a reference to the viability of business
models is nothing more than a deliberate attempt to avoid liabilities and obligations that arise
from ‘employing’ workers is yet to be seen.

An alternative approach to overcoming the worker status question is to explore other areas of
law that can provide statutory protections that may shield ‘new economy’ workers from exploit-
ative working conditions. For example, Australian Workplace Health and Safety (WHS) laws
provide a regulatory frame that moves beyond the question of distinguishing between employee
and contractor and instead applies a broad concept of ‘worker” to establish obligations to provide
safe work practices. As illustrated by the cases discussed in this chapter, a significant amount of
the gig economy is currently composed of transport, food delivery, and home services. In
completing these tasks, workers have been found to be exposed to a range of hazards and risks,
including road traffic as well as work-related violence from colleagues and clients.*” These gig
workers are more likely to experience unfavourable working conditions than workers who
perform similar work who are engaged under traditional employment contracts.*> This can

78 Industrial Relations Victoria, Report of the Inquiry, 188 [1323].

Commonwealth Superannuation Guarantee (Administration) Act 1992 (Cth), s. 12.
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Review (Canberra: SWA, April 2013), https://bit.ly/3D3afww.
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also help address the growing trend for modern work relationships to shift responsibility for
managing safety away from ‘client’ organisations towards workers.

Section 19 of the model WHS Act places an obligation on a person conducting a business
or undertaking (PCBU) to provide ‘workers’ with a safe work environment.* Here, a worker is
defined as someone who is ‘engaged|,] or caused to be engaged, directly by the PCBU’. The duty
extends to workers whose activities in carrying out such work are ‘influenced or directed’ by the
PCBU. The application of such a broad definition has led some scholars to argue that this could
establish a duty of care on digital intermediaries such as Uber, depending on the nature of
the work and the context of how it is performed.®s In addition, WHS laws establish a set of
‘horizontal” and ‘vertical” duties on PCBUs and their nominated officers to consult over how
work is to be performed.®® Horizontal duties require PCBUs to coordinate with each other to
ensure that work is carried out safely. In contrast, vertical duties require PCBUs to consult with
workers who carry out work for the ‘lead” PCBU or entity that allocates work. The effect of these
obligations is that, regardless of worker status, an obligation to consult about how work is to be
performed is likely to exist as long as it can be established that digital intermediaries are in fact
lead PCBUs.% By adopting a broad definition of worker, Australian WHS laws may provide a set
of regulatory protections that help to ensure that work, regardless of how it is characterised, is
carried out in a safe manner. Furthermore, obligations to consult and engage in dialogue with all
parties involved in modern triangular relationships help to foster ‘strong and innovative forms of
social partnerships’ between emerging institutional actors involved in modern work processes
such as digital intermediaries.™

A more radical solution to addressing the worker status issue is to move beyond characterising
modern work relationships within the frame of employment law. Instead, emphasis should be
placed on the commercial nature of the contracts that digital intermediaries form with ‘workers’ to
ensure that those contracts are fair and equitable. Such a proposal is based on the fact that the
intermediaries themselves not only exercise a great deal of control over how workers and customers
connect with each other but also profit from this process. The Independent Contractors Act 2006
(Cth) allows parties to seek a review of work contracts involving incorporated parties. The
advantage of this legislation is that it moves beyond characterisation of the work relationship
and instead allows workers to seck a review of the terms of their contract. This review is assessed
against ‘objectively determined benchmarks of fair terms” while offering compensatory remedies
and the ability to make variations to the contract. Adopting a similar approach to contract review
for on-demand workers would be a relatively straightforward ‘small step’ of application.® This is
just one example of how the law can help to ensure that contracts governing on-demand work are
not exploitative and that they recognise the fundamental labour rights of workers.””
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Another example of legislation that offers guidance on how regulators might safeguard against
the formation of exploitative contracts for workers/drivers in the gig economy is the Owners
Drivers Forestry Contractors Act 2005 (Vic) (ODFC Act). The ODFC Act offers a number of
protections relating to remuneration, ‘capricious’ termination, access to affordable dispute
resolution systems, and the right to freedom of association and collective bargaining, which
can be used to enhance the right of workers to determine their own working conditions.”"
Examining how these provisions can help avoid the application of pay rates that undercut
relevant award rates of pay, Riley argues that standard Uber driver contracts allow Uber to
establish fare rates that do not take into account the costs that drivers incur in making their
service available, such as car running costs and data charges required to access the partner app
that enables them to obtain work.” However, under the ODFC Act, hirers of drivers are required
to publish rates of fares and costs associated with the provision of these services that have been
determined by the Minister in consultation with the Transport Industry Council and the Forest
Industry Council. This allows drivers to compare the remuneration they are likely to receive to
that of someone carrying out the same work who is classified as an employee.”® Failure to
disclose such information may subject the hirer to a determination made by the Victorian Civil
and Administrative Tribunal (VCAT) that requires the driver to be ‘paid a fair and reasonable
rate notwithstanding the terms of the contract’.”* This provides an opportunity for the ‘establish-
ment of an administrative body’ to review fares of similar ride-share arrangements or ‘on-demand
workers in different industries” and thereby could help establish fairer ‘remuneration for their
work’.%

Furthermore, the ODFC Act provides a means by which drivers can secure a remedy for
being subject to ‘unconscionable conduct’.9® This includes whether the parties are subject
to contracts that fail to provide for a regular and systematic review of costs associated with
operating as a driver. This type of review can be extended to contracts of other specific
classes of worker provided the application is made by a trade union or a nominated ‘negoti-
ation agent’.%7 Establishing this capacity to bargain collectively remains a fundamental way
for workers to be able to establish more equitable and efficient outcomes in modern
economies, and drivers in the gig economy should be provided with a statutory right to do
the same.®

The ODFC Act also provides protections against the capricious termination of some
categories of worker. For example, drivers of heavy vehicles must be provided with
a minimum of three months’ notice in recognition of the substantial investment that owner
drivers make in purchasing ‘job specific, expensive rigs’.”? In contrast, the terms of services
agreements that govern work undertaken by transport or food delivery drivers allow an
intermediary to suspend access to the digital app that drivers use to obtain work when customer
reviews fall below a certain level. Such systems rely on a simple algorithm to produce a ‘crude
assessment’ of the workers’ performance while denying workers any avenue for appealing such

9 Owners Drivers Forestry Contractors Act 2005 (Vic) [hereinafter ODFC Act], ss. 14(2)(b), 16, 44(1), 47(2), 45.

9 Riley, ‘Regulating work in the “gig economy””, 681.
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New Zealand Journal of Employment Relations, 44(3) (2019), 58-75.
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a decision." In effect, such terms are seen as being ‘patently unfair’; these workers should be
provided with a reasonable notice period and opportunity to respond similar to other classes of
driver regulated by the Act."”

Finally, the ODFC Act provides drivers with a right to have any complaints mediated by the
Small Business Commissioner before proceeding to the VCAT for resolution. This right could
easily be extended to drivers working for digital intermediaries, thereby enabling the quick and
cheap resolution of any disputes that may arise. Recent reports suggest that these alternative
forms of dispute resolution are successful, with only 10 per cent of parties indicating that they
would not be willing to participate in such processes. The high rates of participation in such
schemes are likely owing to the risk of ‘adverse publicity’ that parties would experience by not
participating.”* However, despite the provision of such a service, there have been only four
applications involving digital intermediaries/online platforms. None of these cases proceeded to
mediation as the parties decided not to pursue the matter or it was resolved before proceeding to
hearing."

This discussion has outlined a number of strategies for creating a regulatory architecture that is
able to better accommodate the emergence of new forms of work and places the emphasis on
analysing the contract of employment to determine worker status. Some commentors have noted
that there are already state-based statutory mechanisms that could increase protection to certain
on-demand workers such as delivery drivers. As mentioned previously, these include chapter 6 of
the Industrial Relations Act 1996 (NSW), which allows these types of worker to make and register
‘contract determinations’, covering fixed remuneration and other conditions of work, as well as
protection from ‘capricious contract termination’. Importantly, this legislation also allows owner-
drivers to collectivise and negotiate the conditions of their work."™* Regardless of which proposals
are adopted, what this discussion has shown is the adaptive nature of the law, which will allow it to
accommodate the emergence of new forms of work in a way that underpins contractual arrange-
ments with fair standards that deliver mutual benefits to workers, end-users, and intermediaries. In
addition to this regulatory response, some consideration needs to be given to how the institutional
actors themselves have responded to the emergence of new forms of work.

M OUO VADIS? THE RESPONSE OF INSTITUTIONAL ACTORS
TO THE EMERGENCE OF MODERN WORK RELATIONSHIPS

As explained earlier, the common law relies on characterising the employment relationship
‘exclusively in terms of individual workers and those who engaged them’.”> Workers have
historically attempted to enhance their negotiation power by organising in a range of different
forms of collective, the most well-known being the trade union. Trade unions have long been
recognised as providing employees with a vehicle to enhance their negotiating power; employees
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can apply pressure to their employer often by withdrawing their labour and undertaking
industrial action.**® In Australia, trade unions have played a critical role in the ‘emergence of
continuing employment as the dominant form of work relationship” in the economy."”
However, as this chapter has shown, this trend is now under threat as many workers in the gig
economy struggle to collectivise owing to their classification as part-time, casual, or contract
workers.'®

This has not stopped some trade unions from deploying alternative strategies to remain an
important agent for promoting fair and equitable work arrangements between workers and
digital intermediaries. For example, Unions NSW recently negotiated a number of practices
that will apply to workers who sign up with the digital intermediary known as Airtasker. This
digital platform is self-described as a digital intermediary that simply ‘outsources’ tasks to
workers."”? Unlike with Uber, the rates for work advertised through Airtasker are not set by the
digital intermediary itself. Instead, clients ‘offer” a price they are willing to pay for the service to
be performed. This often results in workers accepting pay rates that are below the minimum rates
of pay prescribed by statutory instruments that apply to employees. Unions NSW was able to
negotiate an agreement to ‘identify and communicate’ the minimum statutory pay rates attached
to such work to all workers who sign up to use the digital platform." In addition, an agreement
was reached between Airtasker and Unions NSW to search for optional personal injury insur-
ance providers as well as establishing various safety and dispute resolution policies that workers
can access. Even though these agreements may help to shape the custom and practice of working
standards that apply, the long-term impact of such arrangements is likely to remain limited as
they lack any real legal enforceability. In the case of Unions NSW, negotiating an agreement
with Airtasker to improve peripheral aspects of how work is carried out does not provide these
workers with a ‘set of truly enforceable labour standards’ including the application of mandatory
minimum pay rates as well as access to independent dispute resolution tribunals."

The emergence of worker cooperatives is another institutional development appearing in
response to the rise of gig economy work. Cooperatives are non-profit organisations that are
established to satisfy a ‘mutual purpose’ that has been determined by its members who also own
the enterprise.” Cooperatives are required to establish governing structures that comply with
seven main principles established by the International Co-operative Alliance (ICA). These
include voluntary and open membership as well as demonstrating a concern for the broader
community.”? There is a growing pool of literature showing how some groups of workers from
distinct occupational groups are forming ‘platform cooperatives’ that act as an institutional
barrier protecting these worker from being exposed to the exploitative working conditions
found in contracts of gig economy workers."* This is achieved by workers not only owning the
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cooperative but also establishing their own digital intermediary to transact with external clients
to ‘sell’ their labour or services. This allows the worker members of the cooperative to ‘capture’
the fee often charged by external market intermediaries (which can range from 20 per cent to
35 per cent of the contract price), which can then be redistributed back to the workers
themselves."> This has been a response in part to organisations developing more elaborate
human resource strategies that allow them to use digital intermediaries to source high-skilled
and high-paid workers through low-paid exploitative work systems in order to extract more value
from the work itself."®

By securing ownership of the digital intermediary itself, these workers have developed an
alternative strategy that assists them to improve pay and working conditions regardless of their
work status. In effect, these types of cooperative can transform workers from price-takers into
price-makers.”” Although these platform cooperatives are popular in Europe, their formation in
Australia has remained limited owing to a historical legacy where national corporation laws have
facilitated the growth of ‘at profit’ organisations across the country. This resulted in an absence
of any national cooperative laws until 2012, which constrained cooperatives to individual state
jurisdictions and thereby limited their growth."® However, this has recently changed with all
states having now passed uniform cooperative laws enabling them to operate and grow across
jurisdictions."?

VI CONCLUSIONS AND CHALLENGES AHEAD FOR REGULATING
THE FUTURE OF WORK

This chapter has outlined how technology has accelerated the fragmentation in different types
of work relationship,_appearing in Australia. In underpinning the rise of the gig economy,
technology has forced us to look at how work can be arranged and regulated in more effective
and sustainable ways. The current legal architecture based on distinguishing between an
employee and a contractor has struggled to deliver a consistent answer on how best to regulate
triadic relationships between digital intermediaries, workers, and ‘buyers’ of labour to avoid
exploitative working conditions and instead provide mutual benefit. Viewing modern work
arrangements as commercial interactions provides us with a much more effective avenue for
ensuring that digital intermediaries that exercise considerable control over workers are
restrained from offering exploitative working arrangements that otherwise may be allowed if
traditional employment law tests are applied.

In conjunction with refocussing our regulatory lens, we also need to encourage greater
social dialogue between institutional actors so we can learn more about how these actors are
responding. This chapter has shown how trade unions and workers themselves have developed
a raft of innovative responses to the impact that technology is having on work arrangements.
Some trade unions have pursued a strategy of partnering with digital intermediaries in an
attempt to ensure that workers who enter into these modern arrangements are informed and
equipped with some protections (albeit unenforceable) against exploitative worker arrange-
ments. We have also seen how workers themselves are using alternative organisational forms
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such as cooperatives to create an institutional shield that provides them with greater control
over maintaining working conditions regardless of their worker status.

The ultimate outcome of these regulatory and institutional developments is difficult to predict
with absolute certainty. However, one thing that is certain is that economies will face a high rate
of technological change and increased competitive pressure over the next decade. The eco-
nomic devastation that countries including Australia experienced owing to the Covid-19 pan-
demic was significant. As a result, governments are desperate to kick-start their economies out of
hibernation while helping to manage inflationary pressures. Australia is looking to achieve this
by improving workplace productivity, regulatory reform, and consultation with institutional
players including employers, trade unions, and workers. As part of the former Morrison govern-
ment’s jobmaker” programme, the former Australian Prime Minister signalled an intention to
‘throw out the industrial handbook’ to revive businesses, employment levels, and productivity."”
The Federal Labor government elected in 2022 remains committed to tackling issues including
increased job security as well as re-examining the challenges of regulating modern forms of work.
As this volume goes to publication, the Fair Work Legislation Amendment (Secure Jobs Better
Pay) Act 2022 was enacted. This Act includes a raft of proposed amendments to workplace
regulation that aim to ‘get wages moving . . . and promote job security’.'*

This reform package will also ensure that a statutory review of the Act occurs within two
years of this law being enacted. Let’s hope that these amendments and the review process
can help build a regulatory architecture of modern work that can continue to adapt and

™

respond to future evolutions in both market structures and the nature of work itself,
can achieve that lofty ambition, work will indeed remain capable of delivering a
prosperous and sustainable society.
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G. Jennett, ‘Scott Morrison has thrown out the industrial relations rulebook, but can old enemies work toge]
ABC News (26 May 2020), https://bit.ly/44BAqgp.

The Hon. Tony Burke MP, * Senate support for Secure Jobs, Better Pay’, Media Release (28 November 2022), 1
ministers.dewr.gov.au/burke/senate-support-secure-jobs-better-pay-o.
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The government certainly hasn't wasted any time pursuing this objective. It has already introduced the Fair Work Legislation Amendment (Closing Loopholes) Bill 2023 which intends to ensure minimum standards for 'employee-like' workers such as those found in the gig economy. However, securing such standards is likely to be a highlight contested process that will be subject to lengthy negotiations between members of parliament.
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