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Second Reading

HON RAMONA VIJEYARASA: I move:
That this Bill be now read a second time.

I speak in support of the Amendment to the Modern Slavery Act 2018. Dur-
ing the past ten years, there has been a surge in recognition that more robust
laws are needed to address the exploitation suffered by individuals in the
supply chains of medium- to large-scale corporations worldwide.! Laws have
been enacted in the United Kingdom,? France,® the Netherlands,* the United
States of America® and the European Union.® Australia was among these
nations when it enacted the Modern Slavery Act 2018.7

Despite such regulatory efforts, none of these laws has met the goal of best
protecting the human rights of those most affected by supply chain exploita-
tion. In many respects, Australia’s opportunity to be a world leader in this
space was lost, bringing neither a gender lens nor a human rights framework
to the centre of its response.

Today, marginalised and vulnerable groups working in the supply chains
of Australian corporations operating nationally or internationally remain
unprotected or under-protected. This includes people who experience a
higher risk of poverty, social exclusion, discrimination and violence than the
general population.® Yet although the impact on their lives is dire, it is rare
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for research to go far enough in capturing the lived experiences of these indi-
viduals. Australia has missed an opportunity to enact a gender-responsive,
human-centred legislative approach to eradicating supply chain exploitation.
As a result, we have failed to identify the risks facing Uyghur peoples forced
to work in the supply chains of garment companies sourcing from China.
There are many other examples of vulnerable workers globally. For example,
those producing rubber gloves in Malaysian factories face unacceptable con-
ditions,” while calls for better working conditions and a basic minimum wage
for garment workers in Cambodia remain largely ignored.

Where there have been some examples of compliance with the Act, such
reporting has been far from uniform.!® While nearly 5,000 entities have
lodged mandatory statements,'! clearer reporting standards are needed.?
Clearly defined and detailed reporting guidelines can help to eliminate the
appropriation of human rights language, not dissimilar from the ‘greenwash-
ing” we have seen in certain sectors where products are misleadingly pro-
moted as ‘sustainable’, ‘eco’ or organic’.’® To address this, we must move
beyond the appearance of compliance to actual compliance.

Now is the time to address these notable shortcomings. I rise today to pro-
pose an amendment to the Modern Slavery Act 2018 (Cth). This bill brings a
much-needed gender lens to the drafting table. In order to achieve a law that
responds to the lived experiences of exploited women, men and non-binary
people in the supply chain, three strategies are foremost.

First, we must better understand the ways in which different groups of
people and individuals are affected. Attaining such knowledge requires bet-
ter data collection to improve our understanding of supply chains and their
impact.

Second, we must ensure that those most affected, particularly those most
vulnerable to exploitation, have an opportunity to speak about their experi-
ences and be part of identifying and designing the response.

Finally, accountability sits at the heart of any human rights-based
approach to ending exploitation. This accountability gap must be closed. We
can no longer watch as corporations skirt their responsibility with no con-
sequence. A legal regime with no consequences will not catalyse the neces-
sary behavioural change within corporations that is needed to better protect
workers.'* Adopting a gender-responsive approach sets this law apart as a
global example of good practice.'

Exploitation and its Gendered Dimensions

‘Modern slavery’ is undefined in international law. As a result, the phrase
‘modern slavery’ is applied loosely, with limited regard to the meaning of
the terms ‘slavery’ and ‘exploitation’ in international law.'® Generally, ‘mod-
ern slavery’ encompasses forced labour, debt bondage and forced marriage.'”
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Australia’s Modern Slavery Act 2018 focused on regulation of corpo-
rate supply chains. Such exploitation has particular gendered dimensions.'®
Women workers numerically are dominant in certain sectors. This gender-
segregation of labour creates diverse vulnerabilities, with different consequences
for particular groups of women and girls as well as non-binary people."”

Experiences of inequality manifest in many complex and multi-pronged
ways. These can be seen, for example, in gender pay gaps or sexual harass-
ment and violence; lack of access to remedies for violations of women’s rights;
and lack of protection for human rights defenders who fight for stronger
safeguards for the rights of women.?

Given this is a gendered problem, our legislative response must be gender-
responsive — that is, the law must account for differences in interests, needs
and experiences of women, men and non-binary people.?! A gender-responsive
approach to addressing exploitation in the supply chain, for instance,
ensures that forms of exploitation that may be less visible come to the fore.?
Gender-responsive legislative drafting may help to overcome the tendency
for reporting to lack nuance as has been witnessed in other jurisdictions such
as the UK,” and until now in Australia. The goal is to detect and respond
to actual exploitation by disaggregating for difference through more com-
prehensive due diligence, rather than allowing corporations to paper over
actual exploitation (or the risk of its occurrence) with a set of standardised
responses.

Three Guiding Principles

Three principles guide this amendment: make sure women are heard, make
sure women are counted, and make sure that those entities found responsible —
either for actual violations or for turning a blind eye to the risks of modern
slavery — are held to account.

Ensuring Women are Heard

A due diligence obligation puts an onus on companies to demonstrate that
they are taking all necessary measures to identify, prevent and mitigate inci-
dences of modern slavery in their operations and supply chains.** Yet what
is called for here is gender-sensitive due diligence. Gender-sensitive due dili-
gence is underpinned by the right to gender equality. This concept considers
both the positive potential of business as well as the negative impacts of
business practices on human rights related to sex, gender, gender identity and
sexual orientation. The approach places particular emphasis on the experi-
ences of women and girls and non-binary people, and the multiple intersect-
ing forms of discrimination that influence the realisation of their rights.?’
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Gender-responsive due diligence requires recognition of the embedded gen-
der norms, complex cultural biases and power imbalances at play in corpo-
rate supply chains.

Globally, the myth that so-called ‘modern slavery’ solely or primarily
involves women chained to beds has slowly been dispelled.?® By contrast,
nuance is needed to understand where and how women are exploited. In
Asia, for example, women dominate the textiles, clothing and footwear
(TCF) sector.?”

Globally, women remain overrepresented in labour-intensive industries,
particularly those giving rise to precarious workplace conditions.?® For
instance, women are overrepresented in agriculture in many countries,
including India.?” Gender-sensitive due diligence in these sectors would
acknowledge this reality at the outset.

In the garment factories of Cambodia’s capital, Phnom Penh, 90% of the
workforce are women. These workers are underpaid, work overtime hours
under extreme pressure®® and suffer from lack of hydration and inadequate
restroom breaks. These practices increase women’s risk of urinary tract
infections, a risk exacerbated by a lack of soap, water and sanitary napkins.3!
Many are migrants to Phnom Penh’s export processing zones, where they live
in overcrowded rental areas with poor lighting, forced to traverse such a sig-
nificant distance between rental rooms and shared toilets that they encounter
an increased risk of gender-based violence.*

Meaningful stakeholder engagement with women workers, which must
become the new norm, can make visible the power imbalances that drive and
sustain such exploitation. Several examples shed light on what this might
look like in the global supply chain. Company policies around equal pay,
non-discrimination and access to employment benefits often govern only
full-time salaried workers while failing to reach informal workers or those
on short-term or indirect contracts, areas where women dominate.** Female
workers are often engaged in home-based work that is less monitored and
often involves piece-rate pay.** While more flexible — especially for women
who prefer to work at home, or who face cultural or religious obstacles to
working outside the home — workers with such arrangements are at risk of
receiving lower pay and poorer working conditions, while also facing an
inability to organise.*

The same can be said regarding how corporate practices affect people of
different genders differently. Women in rural areas may be affected in par-
ticular ways by business activities that restrict access to collective resources
including water, fisheries and forestry.’® Extractive activities and export-
orientated agriculture contribute to the forced displacement of Indigenous
peoples, exposing them to the risk of being compelled to accept exploitative
labour opportunities.

Women and girls, as well as non-binary people, may be placed at height-
ened risk of sexual and other forms of abuse if businesses lead to an influx of
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male workers into the local community.?” These are all essential considera-
tions for Australian businesses operating at home - including those import-
ing from their supply bases overseas — or conducting business abroad.

Gender-sensitive due diligence requires a commitment from corporations
to actively ensure that the voices of marginalised groups are heard. This
entails facilitating the equal and meaningful participation of women and girls
and other non-binary people in consultations and negotiations. Corporations
must develop gender-sensitive systems and protections for whistleblowers.
Such entities must also actively seek to uncover sexual harassment and gen-
der discrimination while establishing internal mechanisms to provide safe
and confidential treatment, services and redress and justice to survivors of
sexual harassment and sexual violence. Information must also be provided
concerning judicial and other remedies. Companies can play a role in ensur-
ing that all rights holders may freely access these.

Sourcing malpractice, which may affect women differently depending
on the sector in which they work, also needs attention. Such practices can
contribute to aggressive price-setting behaviour, time pressures and short
lead times.*® Ideally, institutions would begin to practise gender-responsive
procurement, including prioritising the integration of women-owned and
gender-responsive enterprises into the supply chain.

Without interrogating the situation through a gendered lens at the outset,
we will be less able to identify the gendered impacts of corporate practices.
Australia’s legislative response must incorporate gender-sensitive due dili-
gence, to send a clear message to business that failure to considered a gender
perspective when investigating harms will prove inadequate and fall short of
regulatory requirements.

Ensuring Women are Counted

Despite the overtly gendered nature of global supply, many women’s
individual and collective experiences are frequently not accounted for. To
the contrary, women’s participation in senior management is often mis-
leadingly used as a proxy for women’s overall participation. Tracking with
gender-disaggregated data is therefore essential for us to understand which
women are most affected by global supply chains and in what ways they are
impacted by them. Since the late 1980s, the Committee on the Elimination
of Discrimination against Women (CEDAW Committee) has been calling
for the comprehensive monitoring of women’s situation in the global labour
force.*

Such data needs to be collected in a comprehensive manner, and disag-
gregated, at a minimum, by age, sex, gender, race and nationality. Ideally,
corporations would not only collect information broken down by gender, but
also ensure that attention is given to the most marginalised women, includ-
ing those from indigenous, racial, ethnic and sexual minority groups; women
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and girls and non-binary people with disabilities; adolescents; older and
unmarried women; women heads of household; widows, women and girls
and non-binary people living in poverty in both rural and urban settings;
women engaged in sex work; and migrant women.

Such data can enable entities to ensure that their grievance mechanisms
are responsive to the particular needs of workers — be they language- or
accessibility-based — and therefore fit for purpose. This level of disaggrega-
tion is also needed by all workplace management, human resource and com-
pliance staff to best support workers directly within the corporation but also
within its supply; establish benchmarks for improved accountability to gen-
der equality and other human rights standards; and monitor their successes
and failings in meeting these benchmarks.

Ensuring Corporations are Held Accountable

Access to justice is a key principle of international law and national legal
systems around the world. The right to an effective remedy for violations of
fundamental rights was made clear in the Universal Declaration of Human
Rights.* Holding those responsible is also a core principle of our treasured
democracy, because a law without penalties is a law with no teeth. This is an
opportune moment for Australia to enact a law that is a global good prac-
tice model. Following from the good example set by the French,*' we must
acknowledge that businesses have insufficient incentives to act without fac-
ing a serious penalty for failing to do so. An oversight in the Modern Slavery
Act 2018 is that although it refers to ‘operations and supply chains’, it fails
to define either. To address this, the definitions proposed in this revised Bill
provide a firm foundation for a system of corporate accountability.*

At a minimum, the law must create accountability for a failure to conduct
due diligence. However, this alone is not enough. The capacity of auditors
needs to be strengthened, both to conduct gender-sensitive due diligence and
investigate and implement gender-sensitive grievance mechanisms.** There
must be a clear mechanism for establishing benchmarks and holding enti-
ties to account when modern slavery-like practices have been uncovered but
no action has been taken. Victims must also be compensated. It is time to
right the wrongs of many decades of such global corporate practice and look
towards a future where global supply can be more equitable, sustainable and
gender-just.

I commend this Bill to the House.
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The Parliament of the Commonwealth of Australia

HOUSE OF REPRESENTATIVES

Modern Slavery Amendment (Exploitation in the Supply Chain)
Act 2024

A Bill for an Act to amend the Modern Slavery Act 2018 (Cth)
in relation to exploitation in the corporate supply chain, and for
related purposes

The Parliament of Australia enacts:

1 Short Title

This Act may be cited as the Modern Slavery Amendment (Exploitation in
the Supply Chain) Act 2024.

2 Commencement
This Act commences on the day on which it receives the Royal Assent.
3 Schedules

Each Act that is specified in a Schedule to this Act is amended or repealed
as set out in the applicable items in the Schedule concerned, and any other
item in a Schedule to this Act has effect according to its terms.

Schedule 1 — Amendments
Modern Slavery Act 2018

1 Section 4 — Definitions
Insert:

disadvantaged and vulnerable groups means groups of persons that
experience a higher risk of poverty, social exclusion, discrimination and
violence than the general population, including, but not limited to, eth-
nic minorities, migrants, people with disabilities, isolated elderly people

and children.



340 Ramona Vijeyarasa

gender-sensitive due diligence means meaningful engagement with
women and girls and non-binary people as relevant stakeholders, in
order to understand their concrete experiences of global supply chains;
measure performance against established benchmarks; and identify and
respond to the adverse human rights impacts of work in the sector.

operations means activity undertaken by the entity to pursue its busi-
ness objectives and strategy in Australia and overseas, including direct
employment of workers; processing and production; provision and
delivery of products and services; construction; financial lending;
financial investments; managed/operated joint ventures; lending of
property, products and/or services; research and development; chari-
table activities; distribution, purchasing, marketing and sales; and reli-
gious activities.

responsible data collection means collection of data in a way
that specifically seeks to make transparent how different groups are
affected, including but not limited to on the basis of sex, gender,
indigenous and ethnic status; racial, ethnic and sexual minority sta-
tus; women and girls and non-binary people living with disabilities;
adolescents; older women; unmarried women; women heads of house-
hold; widows; women and girls and non-binary people living in pov-
erty in both rural and urban settings; women engaged in sex work; and
migrant women.

risk of exploitation report means a report that will replace the previ-
ous Modern Slavery Statement.

Note: See Section 16 of this Amendment Act.

supply chains means the products and services (including labour)
that contribute to the entity’s own products and services. This includes
products and services sourced in Australia and overseas and extends
beyond direct suppliers.

2 Section 6 — Voluntary Modern Slavery Statements

Repeal the heading “Voluntary Modern Slavery Statements’; substitute:
‘6 Compulsory Risk of Exploitation Reports’

3 After Section 12 — Meaning of Modern Slavery Statement
Insert:

12A Meaning of exploit

(1) For the purposes of this Act, a person is exploited if:

(a) they are required or coerced to perform labour; and
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(b) there is gross unfairness to the person in relation to that labour,
whether because:

(i) the requirement or coercion itself is, or is imposed in a manner
that is, or in circumstances that are, grossly unfair to the person; or

(ii) the labour itself is to be performed in a manner that is, or in cir-
cumstances that are, grossly unfair to the person.

(2) Without limiting subsection (1)(b), circumstances in which there is gross
unfairness to a person in relation to their labour include:

(a) that labour being performed for an excessive amount of time;

(b) the magnitude of that labour being excessive in relation to the person;

(c) the labour being performed to meet excessive quotas or other
requirements;

(d) the labour being performed for no compensation, or for compensa-
tion so low as to be grossly unfair;

(e) compensation for that labour being interfered with or manipulated,
including where:

(i) the compensation is given to some other person; or
(ii) amounts are deducted from that compensation in a way that is
grossly unfair;

(f) the labour, or the manner in which it is to be performed, being unlaw-
ful (including by being in breach of a contract to which the person is
a party);

(g) the labour being performed in the absence of a contract; or

(h) the person being denied the ability to access benefits or protection
provided by any public authority.

4 Section 16

Repeal the section, substitute:
16 Mandatory criteria for modern slavery statements

(1) In order to prepare a risk of exploitation report, a reporting entity must:

(a) undertake due diligence that includes gender-sensitive due dili-
gence; and
(b) undertake responsible data collection.

(2) A risk of exploitation report must, in relation to each reporting entity
covered by the report:

(a) identify the reporting entity; and



342 Ramona Vijeyarasa

(b) describe the structure, operations and supply chains of the reporting

()

(i)

()

(3) In

entity; and

describe the social, economic and demographic characteristics of
workers and consumers of that entity, including data disaggregated
by, at a minimum, age, sex, gender, Indigenous and ethnic status, race
and nationality; and

describe the efforts of the entity to undertake responsible data col-
lection; and

describe the risks of exploitative practices in the operations and sup-
ply chains of the reporting entity, and any entities that the reporting
entity owns or controls, with particularly attention to disadvantaged
and vulnerable groups; and

describe the actions taken by the reporting entity and any entity
that the reporting entity owns or controls, to assess and address
those risks, including gender-sensitive due diligence and mediation
processes; and

describe how the reporting entity assessed the effectiveness of such
actions; and

describe the steps taken to ensure consultation with disadvantaged
and vulnerable groups who may have limited access to consultation
processes; and

describe the process of consultation with:

(i) any entities that the reporting entity owns or controls; and
(ii) in the case of a reporting entity covered by a statement under
Section 14 - the entity giving the statement; and

include any other information that the reporting entity, or the entity
giving the statement, considers relevant.

collecting relevant demographic data for the purposes of a risk of

exploitation report, the reporting entity must give attention to responsi-
ble data collection.

5 Section 16A Explanations for failure to comply etc.

Omit Section 16A(1) and substitute:

(1)

If the Minister is reasonably satisfied that an entity has failed to com-
ply with a requirement under Sections 13 and 14 (which deal with
requirements to provide a modern slavery report), the Minister may
give a Reporting Compliance Notice to the entity to do either or both
of the following:

6 Section 16A(4)

Repeal the section, substitute:
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Section 16A(4) Explanations for failure to comply etc.

(4) If the Minister is reasonably satisfied that an entity has failed to com-
ply with the remedial action specified in the Reporting Compliance
Notice given by the Minister under subsection (1) within six months of
receiving the Reporting Compliance Notice, the Minister may request
that entity to comply under financial compulsion up to an amount not
beyond 0.1% of the entity’s annual turnover during the last financial
year if appropriate.

7 After Section 16A

Insert:
16B Response to exploitation

(1) If evidence is provided to the Minister that an entity is engaging in
exploitation, the Minister may give an Exploitation Compliance Notice
to the Reporting Entity to do either or both of the following within a
specific period of three months after the request has been given:

(a) provide evidence to demonstrate that no such exploitation is taking
place; or

(b) provide evidence of the entity’s remedial action to address the
exploitation.

(2) If the Reporting Entity fails to provide evidence in conformity with
(17)(1), the Reporting Entity will be made liable by the Minister and
obliged to pay compensation for the harm that due diligence would have
helped to avoid.

(3) Such liability in 17(2) shall accrue within six months of receiving the
Exploitation Compliance Notice up to an amount not beyond 0.5% of
the entity’s annual turnover during the last financial year if appropriate.

(4) An action to establish liability shall be filed before the relevant
jurisdiction.

Section 16C Modern Slavery Act Fund

(1) The Modern Slavery Act Fund is established by this section. The Mod-
ern Slavery Act Fund will be composed of all funding received pursu-
ant to a Reporting Compliance Notice and an Exploitation Compliance
Notice.

(2) The Modern Slavery Act Fund is a victim’s compensation fund for the
purpose of the Modern Slavery Amendment (Exploitation in the Supply
Chain) Act 2024. Any individual defined as a victim of modern slavery
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pursuant to this Act or another provision of the Criminal Code can apply
for compensation under the Modern Slavery Act Fund.

The purpose of the Modern Slavery Act Fund is to provide recognition of
the harm suffered by victims and is to be used exclusively for the benefit
of victims, for medical support, both physical and psychological; hous-
ing; social services, including education and childcare; and compensation
for lost earnings.
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