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Introduction

Charlotte Steer’s proposed Aged Care Rights Act is an important legislative
reform in relation to elder law, human rights and access to justice. The leg-
islation offers a neat solution to the lack of rights residents in aged care
experience over their home and housing, extending existing housing rights
and remedies enjoyed in other tenures to the sector through a novel legal
mechanism. In doing so, the legislation sidesteps the politics so often
associated with conversations around rights in Australia.! At the same time,
it brings into play principles that animate pressing ‘bigger picture’ issues for
feminist legislation: autonomy, agency, vulnerability, ethics of care, formal
and substantive equality, protection and paternalism, among others.

Elder Law, Human Rights and Access to Justice

A key feature of the proposed Aged Care Rights Act is its focus on older
people as rights holders. Scholars in the field of elder law have argued for
rights-based advocacy, both to raise awareness of the ‘indignities and inva-
sions experienced by older adults® and to enable legal action that can drive
systemic changes. Framing these issues in terms of rights reflects existing
international law, codified with respect to housing specifically in the UN
International Covenant on Economic, Social and Cultural Rights (ICESCR).
Article 11(1) of the ICESCR enshrines a right to an adequate standard of liv-
ing, ‘including adequate food, clothing and housing’.? International law also
requires states to ensure the equal rights of men and women to the enjoyment
of their rights, in ICESCR Articles 2(2) and 3.

At root, the right to housing protects each person’s right to live some-
where in peace, dignity and security. It imposes obligations on States Parties —
including Australia — to take concrete steps to respect, protect and fulfil this
right, including through legislative measures, and without discrimination.*
However, efforts to draft a UN Convention on the rights of older persons
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demonstrate that they are often not accorded equal dignity, rights and sta-
tus.” This is true in Australia, where the conceptual model for residential
aged care by Ibrahim and others notes that ‘rights” are ‘an aspect which is
rarely considered as it is often taken for granted.’® However, the needs of peo-
ple living in residential aged care ‘are the same in principle as older persons
who dwell in the community.”” Steer’s legislation implements this principle
in practice by giving residents in aged care facilities the same rights as older
people in other housing arrangements.

Strengths

Steer’s Aged Care Rights Act directly responds to key recommendations from
the recent Royal Commission into Aged Care Quality and Safety® and the
Australian Law Reform Commission (ALRC) report on elder abuse.’ To ame-
liorate the ‘[sJubstandard care and abuse [that] pervades the Australian aged
care system’,'’ the Royal Commission called for embedding a rights-based
approach at the core of aged care legislation. Similarly, the ALRC called for
strengthening legal frameworks to give ‘greater consumer control’! to older
people who seek and receive aged care services.

By giving more robust rights to residents, the proposed legislation
addresses the serious failings of the national regulator, the Aged Care Qual-
ity and Safety Commission.'? To the extent that the regulator has ‘taken its
hands off the wheel’,"> Steer’s Act empowers residents to pursue legal rem-
edies if their rights are breached. The provisions for representative proceed-
ings are also an essential feature of the legislation. Over half of aged care
residents have dementia' and live with some degree of cognitive impairment
that may affect their capacity in relation to legal matters. The rights of these
individuals may be safeguarded through a representative proceeding, or by
a guardian or other person with a genuine concern for their wellbeing. The
provisions for mediation are also a welcome feature. Australian research
demonstrates support for mediation for older people who have experienced
elder abuse® and lessons from elder mediation'® can inform supportive and
effective processes under the new Act.

Because the Act harnesses existing legislation, giving the NCAT jurisdic-
tion to decide disputes in relation to the federal Charter of Aged Care Righis,
it cleverly avoids opportunities for grandstanding and the politicisation of
human rights which have tended to weaken human rights laws in Australia.
At the same time, it in fact protects the human rights of aged care residents,
ending the discriminatory exclusion of aged care housing in the current leg-
islative scheme and responding to aged care residents as holders of rights,
equally entitled to experience aged care as a home to be enjoyed in peace,
dignity and security.
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Limitations

While Steer’s approach has clear benefits, there are also drawbacks. It car-
ries forward current limitations in the legislative scheme, while doing little to
advance human rights discourse in Australia: by avoiding the politics of
human rights, it also avoids the potential for a more robust claim to housing as a
human rights issue. While this may be a sensible political choice, it also means
that many of the structural issues that lie behind poor care and conditions in
residential aged care will not be addressed. These include the devaluation of
care and other ‘women’s work’, and structural issues in Australia’s housing and
social welfare landscape, which include a housing affordability crisis coupled
with poor social safety nets and social rights. Another legislative approach,
which explicitly named and claimed a right to housing, might have capitalised
on the current moment of broader housing crisis to engage economic, social
and cultural rights for Australia. However, despite a widely acknowledged
and deep crisis of homelessness and lack of access to adequate and affordable
housing in Australia,'” recent proposals for a federal human rights act do not
include a right to housing per se, continuing Australia’s exceptionalism in fail-
ing to accept economic, social and cultural rights as of equal status and justi-
ciability to civil and political rights.'® This reinforces our view that Steer has
carefully navigated between practical change and the political pitfalls in invok-
ing human rights in Australia in crafting this legislative proposal.

The proposed Act goes some way to strengthen access to justice for older
people, but further work will need to address persistent barriers. For example,
compared to younger cohorts, older people are more likely to ignore legal
problems, delay seeking professional advice and have ‘lower confidence in
enforcing their rights and approaching official agencies.’” As noted above,
residents with cognitive impairment will be reliant on others to assist or rep-
resent them, but those individuals may be deterred by power imbalances and
fear of retaliation.?’ The Act could be strengthened with explicit attention to
supported decision-making, whereby residents are entitled to supports that
enable them to exercise their legal decision-making rights, which may include
access to a funded scheme of trained support workers.?! Research also dem-
onstrates the importance of scrutinising how statutory protections are applied
in practice to older complainants. The decisions of courts and tribunals reveal
varying perceptions and characterisations of older people, which may rein-
force ageist ‘narratives of extreme vulnerability and pitifulness’.??

Strategies to improve the enforcement of residents’ rights in residential aged
care must be accompanied by improvements in the staffing levels and working
conditions for the aged care workforce. This is a key lesson from the Seri-
ous Incident Response Scheme, which was implemented to fortify responses
to and reporting of specific forms of abuse or violence against residents.?’
In this respect, the rights of residents in aged care to enjoy their housing are
interconnected with other economic and social rights: rights to decent work
and working conditions, and to social security in particular. These rights,
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which are protected under the ICESCR, will in turn be better protected when
‘women’s work’ such as care work is revalued, working toward equality and
non-discrimination in the enjoyment of all human rights.

Conclusion

In conclusion, we wish to highlight the unique contribution of this legislation,
which offers achievable law reform based on a model of dignity, autonomy
and agency. In our view, it has the capacity to substantially improve access to
justice in housing rights, and thus housing conditions, for residents in residen-
tial aged care. Operating in a sphere that is highly feminised, the legislation
will provide a powerful and much-needed boost to formal equality for older
persons and women. While the legislation does not fundamentally unsettle
structural biases and limitations that perpetuate inequalities, it provides an
additional mechanism to expose abuses and harms in residential care. Illumi-
nating the problems in current institutional structures will support ongoing
advocacy and ambition for different models of care and accommodation that
advance choice, dignity and respect for older Australians.
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