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ABSTRACT

The prosecution of Julian Assange under the Espionage Act of 1917 (US) and
the United Kingdom (UK)’s eventual approval of his extradition to the United
States (US) have been pivotal moments for national security journalism. While
this article argues that Assange is not a journalist and that his publication
activities should not be considered journalism, it finds that his extradition
proceedings and criminal indictment nonetheless have detrimental
implications for media freedom in the US and beyond. His indictment marks
the first occasion on which the US Espionage Act has been deployed to
prosecute the act of publishing national defence information, collapsing the
long-standing distinctions between government officials who leak national
defence information and the publishers who report on and publish their
leaks. The decisions of the UK courts regarding the US’s extradition request
for Assange further illustrate the limitations of media freedom in the UK.
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Introduction

In 2006, Julian Assange launched WikiLeaks in Sweden, with the intention
that it would operate (in theory) as a highly encrypted and anonymous
‘drop box’ through which whistleblowers could confidentially disclose infor-
mation." The organisation has described itself at various times as ‘an uncen-
sorable Wikipedia for untraceable mass document leaking and analysis’, ‘a
multi-jurisdictional public service designed to protect whistleblowers, jour-
nalists and activists’, and a ‘not-for-profit media organisation’.> In 2010,
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however, WikiLeaks would transition from a relatively obscure organisation
into a globally prominent and deeply controversial entity following its pub-
lication of hundreds of thousands of classified United States (US) Govern-
ment documents provided by then US Army intelligence analyst Chelsea
Manning.> Among the documents published was the notorious ‘Collateral
Murder’ video: US military video footage of two US AH-64 Apache helicop-
ters firing at civilians in Iraq and killing some of them.*

Nine years later, on 23 May 2019, the US Government indicted Assange
under the Espionage Act of 1917 (US) in an eighteen-count superseding
indictment, for his role in obtaining and publishing classified US Govern-
ment information provided by Manning.” Assange’s indictment marks the
first time since the introduction of the Espionage Act in 1917 that US auth-
orities have sought to deploy the Espionage Act against a publisher for pub-
lishing national defence information.® The indictment came soon after
Assange’s arrest by British police in April 2019 at the Embassy of Ecuador
in London for ‘failing to surrender to the court’ for a 2012 United
Kingdom (UK) warrant, after Ecuador withdrew the diplomatic asylum it
had granted Assange since August 2012 and invited British police into its
embassy to arrest Assange.” Assange had obtained diplomatic asylum from
Ecuador in 2012 to avoid extradition to Sweden for questioning in relation
to two sexual assault allegations, and out of concern that he would sub-
sequently be extradited to the US to face trial for his role in publishing US
classified information while in Swedish custody.®

After the UK’s eventual approval of his extradition to the US, Assange
signed a plea agreement with the US and pleaded guilty to one count of con-
spiring to breach the Espionage Act in the US District Court for the North-
ern Mariana Islands.” He was sentenced to sixty-two months’ time served —
the period he spent in prison in the UK while contesting his extradition
request — before returning to his native Australia as a free man."

3Jessica Beyer, ‘The Emergence of a Freedom of Information Movement: Anonymous, WikiLeaks, the
Pirate Party, and Iceland’ (2014) 19(2) Journal of Computer-Mediated Communication 141, 143-144.

“WikiLeaks, ‘Collateral Murder’ (WikiLeaks, 5 April 2010) <https://collateralmurder.wikileaks.org/>
accessed 9 February 2026.

SUs Department of Justice, ‘WikiLeaks Founder Charged in Superseding Indictment’ (Office of Public
Affairs, 24 June 2020) <https://www.justice.gov/archives/opa/pr/wikileaks-founder-charged-
superseding-indictment> accessed 6 February 2026.

SEthan Thompson, ‘Press Freedom and the Espionage Act: A Critical Juncture’ (2021) 66 Washington Uni-
versity Journal of Law & Policy 185, 185.

"The Government of the USA v Julian Paul Assange (Magistrates’ Court, 4 January 2021) [7].

8BBC, ‘Julian Assange: A timeline of Wikileaks founder’s case’ BBC (London, 26 June 2024) <https://www.
bbc.com/news/world-europe-11949341> accessed 9 February 2026.

°US Department of Justice, ‘WikiLeaks Founder Pleads Guilty and Is Sentenced for Conspiring to Obtain
and Disclose Classified National Defense Information’ (Office of Public Affairs, 25 June 2024) <https://
www justice.gov/archives/opa/pr/wikileaks-founder-pleads-guilty-and-sentenced-conspiring-obtain-

10and—disclose—classiﬁed> accessed 8 February 2026.
ibid.
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Although most of the media and academic commentary do not categorise
Assange as a journalist'' - and rightfully so, this article argues - at least not
in the traditional sense,'? this article argues that his indictment, the approval
of his extradition, and his conviction under the Espionage Act nonetheless
have direct implications for journalism and media freedom. The developments
pose a threat to investigative journalists who report on national security matters,
including those based at mainstream media outlets such as the New York Times
and The Washington Post. The new precedent established by Assange’s indict-
ment and guilty plea — that liability under the Espionage Act is not confined to
government officials who disclose national defence information, but also
extends to publishers who publish national defence information - suggests
that any publisher, anywhere in the world, may be liable under the Espionage
Act when they publish US national defence information in a manner deemed
by US authorities to be prejudicial to the US, or favourable to a foreign nation."

The UK’s eventual approval of Assange’s extradition to the US in 2024
also carries significant implications for media freedom in the UK. The
decisions of the UK courts illustrate some of the limitations of Article 10
of the European Convention on Human Rights (ECHR) as a media
freedom protection in the UK.'* They demonstrate that Article 10 offers
journalists and other publishers limited protection when they are accused
of engaging in criminal conduct, especially when that conduct is alleged to
compromise national security."” This is especially important following the
UK’s overhaul of its espionage laws previously contained in the Official
Secrets Act 1911, 1920, and 1939 (UK) through the National Security Act
2023 (UK). As the Official Secrets Acts have been deployed, on occasion,
by UK authorities to prosecute journalists for publishing official infor-
mation,'® there are fresh concerns that press freedom and national security
journalism in the UK face renewed threats following the introduction of the
National Security Act 2023."” Accordingly, the implications of Assange’s

"See eg the comments of the media in The Government of the USA v Julian Paul Assange (Magistrates’
Court, 4 January 2021) [47]. See also: Elizabeth Hindman and Ryan Thomas, ‘When old and new media
collide: The case of WikiLeaks' (2014) 16(4) New Media & Society 541.

25pe eg Tariq Ali and Margaret Kunstler, In Defense of Julian Assange (OR Books, 2019).

*Amal Clooney and Alice Gardoll, Speech Related to National Security: Espionage and Official Secrets
Law in Amal Clooney and David Neuberger, Freedom of Speech in International Law (OUP, 2024) 278.

" Julian Paul Assange v Government of the USA & Secretary of State for the Home Department [2024] EWHC
700 (Admin); The Government of the USA v Julian Paul Assange [2021] EWHC 3313 (Admin); The Govern-

15ment of the USA v Julian Paul Assange (Magistrates’ Court, 4 January 2021).
ibid.

165ee eg R v Aubrey, Berry and Campbell [1979] Crim LR 284; R v Cairns, Aitken and Roberts (CCC, 4 Feb-
ruary 1971); Richard Norton-Taylor, ‘Secrets charges against Ulster spy author dropped’ The Guardian
(London, 23 December 1999) <https://www.theguardian.com/uk/1999/dec/23/northernireland.
richardnortontaylor> accessed 8 May 2026.

7See eg Reporters Without Borders, ‘UK: National Security Bill poses alarming threats to journalism and
press freedom’ RSF (London, 7 December 2022) <https:/rsf.org/en/uk-national-security-bill-poses-
alarming-threats-journalism-and-press-freedom> accessed 30 April 2026. See also: Jonathan Hall,
‘Report of the Independent Reviewer of State Threats Legislation’ (UK Home Office, 15 January 2026)
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indictment, extradition proceedings, and conviction for media freedom in
the US, the UK, and the global media landscape mean it is important for
these developments to be critically analysed and discussed.

This article begins with a doctrinal overview of the Espionage Act, focusing on
§793, the provision most frequently deployed by US authorities in prosecutions
arising from media leaks of US government information. It outlines the expansion
of the Espionage Act from a wartime statute directed at espionage to a mechanism
for the US Government to prosecute officials for leaking national defence infor-
mation to the press. The following section examines the trials of Chelsea Manning
and Julian Assange under the Espionage Act and evaluates their implications for
media freedom, focusing on the precedent established by Assange’s trial - that the
Espionage Act applies to the act of publishing national security information. That
section also considers whether Assange can be characterised as a journalist and
whether that classification has any legal significance.

The final section discusses Assange’s extradition proceedings in the UK, focus-
ing on their implications for journalists and media freedom, before the article
concludes. The article concludes that while Assange is better characterised as a
publisher than a journalist, the legal principles established through his indictment
have broader implications: they collapse the long-standing distinction between
government leakers and publishers, create a precedent for the future prosecution
of journalists who publish national defence information, and demonstrate that
Article 10 of the ECHR offers limited protection for journalists in the UK
when national security is invoked as a justification to curtail press freedom.

The Espionage Act of 1917

Before examining the proceedings brought against Assange and his source,
Manning, under the Espionage Act, it is necessary to first briefly outline the
context and doctrinal content of the legislation. The Espionage Act was
passed through Congress in 1917, shortly after the US declared war on
Germany and entered World War L.'* As reflected by its short and long
titles, the law’s primary purpose was to counter espionage, which at the time
came primarily in the form of German espionage."” To date, the Espionage
Act remains the US’s principal form of legal protection against espionage.”
During its drafting, however, President Woodrow Wilson advocated for a far
more sweeping law, which would sanction any unauthorised disclosure of official

<https://www.gov.uk/government/publications/report-of-the-independent-reviewer-of-state-threats-
legislation/report-of-the-independent-reviewer-of-state-threats-legislation-accessible> accessed 30
April 2026.
'8Geoffrey Stone, ‘The Origins of the Espionage Act of 1917: Was Judge Learned Hand’s Understanding of
the Act Defensible?’ (2018) 50 Arizona State Law Journal 919, 921.
®David Pozen, ‘The Leaky Leviathan: Why the Government Condemns and Condones Unlawful Disclos-
20ures of Information’ (2013) 127(2) Harvard Law Review 512, 554.
ibid.


https://www.gov.uk/government/publications/report-of-the-independent-reviewer-of-state-threats-legislation/report-of-the-independent-reviewer-of-state-threats-legislation-accessible
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information; in essence, an American equivalent of the UK’s Official Secrets Act
1911 (UK) - a statute which provided ‘catch-all’ prohibitions on the disclosure of
any official information.”’ Congress, however, would refuse to legislate such
broad controls on speech, largely due to concerns that such a prohibition
would be contrary to the First Amendment; instead, enacting a statute that,
while broad, was framed in the language of espionage and national defence.””

Even so, numerous Congressmen in 1917 warned of the Espionage Act’s
‘dangerous breadth’.”> The majority of Congress, however, was seemingly
willing to accept its breadth on the confidence that prosecutorial restraint
would prevent its misuse against civil and political activity.** That confi-
dence has proven misplaced. Despite the law being billed primarily as a
means to address espionage, its scope would be expanded by successive
US administrations through textualist interpretation to become much
broader, including such that, at present, it captures both the primary (by
officials) and secondary (by journalists and publishers, etc.) unauthorised
disclosure of national defence information.>

The breadth of the Espionage Act, as enacted in 1917, has therefore
allowed US authorities to impugn government whistleblowers and other
leakers as effective spies. As Katherine Feuer observes, the legislation
‘lumps whistleblowers and spies together’.*® Over time, US courts and pro-
secutors have privileged the plain meaning of the statutory text over the law’s
original legislative intent, expanding its reach to officials who leak national
security information to the media, and eventually, to those who publish
their leaks.”” The prevailing approach to interpretation of the Espionage
Act has been, as Holmes J famously put it, ‘We do not inquire what the leg-

islature meant, we ask only what the statute means’.”®

(a)#The §793 Offences

The Espionage Act provides eleven espionage-related offences. The offences
most frequently invoked in media leak trials are the six Gathering, Transmit-
ting, or Losing Defense Information Offences in §793, particularly the

ZHarold Edgar and Benno Schmidt, ‘The Espionage Statutes and Publication of Defense Information’
(1973) 73(5) Columbia Law Review 929, 940-941, 948, 964-965. See also: US v Truong Dinh Hung;
US v Ronald Louis Humphrey 629 F 2d 908, 928 (4th Cir 1980) (Winter J).

225ee eg 55 Cong Rec 827, 829 (1917).

BEdgar and Schmidt (n 21) 969.

Zibid.

ZRenita Coleman, ‘Ralph Engelman and Carey Shenkman, A Century of Repression: The Espionage Act
and Freedom of the Press’ (2023) 17 International Journal of Communication 3888, 3888.

ZKatherine Feuer, ‘Protecting Government Secrets: A Comparison of the Espionage Act and the Official
Secrets Act’ (2015) 38(91) Boston College International and Comparative Law Review 91, 93. See also:
Edgar and Schmidt (n 21) 393.

271S v Morison 844 F 2d 1057, 1074 (4th Cir 1988).

280liver Holmes, ‘The Theory of Legal Interpretation’ (1899) 12(6) Harvard Law Review 417, 417-419.
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offences in subsections (c), (d), and (e). These offences are notable for their
breadth, even prohibiting the receipt of national defence material, provided
that the accused has knowledge or reason to believe that the material was
obtained in violation of the espionage provisions.*”

Subsections (d) and (e) are particularly comprehensive as they capture
individuals who, having both lawful and unauthorised possession of national
defence information, merely communicate the information ‘to a person not
entitled to receive it’. Crucially, there is no need for the recipient of the infor-
mation to be a foreign agent or spy; they could be another official, a journal-
ist, or a member of the public. Nor do the provisions require authorities to
prove an intent to injure the US to make out fault. As a result, in theory,
nearly all unauthorised disclosures of national defence information are
chargeable as espionage under §793. Whistleblowers and journalists typically
do not intend to harm national security or assist foreign powers, as foreign
agents or spies ordinarily do, but they are nonetheless liable for espionage, as
it is not necessary for prosecutors to prove such an intent. Despite the
offences in §793 being primarily understood by Congress in 1917 as a
means to target ‘spying’, as reflected by the offences’ names, their breadth
has enabled them to be repurposed by future governments to cover a wide
range of unauthorised disclosures by civil actors.*

Section 793 imposes penalties of up to ten years’ imprisonment and fines
for each count of contravention.”" Despite the provision’s verbose and over-
lapping language, the key elements of §793 may be distilled as:

(1) The defendant had possession of, access to, or control over, or was
entrusted with;

(2) Information relating to national defence;

(3) Which the defendant intends or has reason to believe could be used to
the injury of the US or the advantage of a foreign nation; and

(4) Wilfully communicates, delivers, transmits or causes to be communi-
cated, delivered or transmitted to a person not entitled to receive it or
wilfully retains the same and fails to deliver it on demand to an officer
of the US entitled to receive it.>

(i)#National defence information
In Gorin v US, the US Supreme Court explained that the concept of national
defense refers to a ‘generic concept of broad connotations, referring to the

2Feuer (n 26) 116. See also: Edgar and Schmidt (n 21) 938.

3055 Cong Rec 827, 829 (1917). See also: Mary-Rose Papandrea, ‘National Security Information Disclosures
and the Role of Intent’ (2015) 56(4) William & Mary Law Review 1381, 1394; US v Truong Dinh Hung; US
v Ronald Louis Humphrey 629 F 2d 908, 928 (4th Cir 1980) (Winter J).

3118 USC, §793(a)-(f.

32US v Kim 808 F Supp 2d 44, 55 (DDC 2011). See also: Feuer (n 26) 116-117.
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military and naval establishments and the related activities of national pre-
paredness’.33 To establish that information relates to national defence, it is
generally sufficient for the US Government to demonstrate it has taken
steps to protect its secrecy, and that its disclosure ‘would be potentially
damaging to the US or might be useful to the enemy of the US.** US
courts have held that classification is typically sufficient to establish this, as
classification demonstrates an anticipation of harm if the information were
to be disclosed without authority.’ As the Court observed in US v Kiriakou:
‘Courts have relied on the classified status of information to determine
whether it is closely held by the government and harmful to the United
States.*® That said, classification is not a formal prerequisite; unclassified
information may fall within the scope of §793 if it otherwise relates to
national defence.”

(ii)#Intent or reason to believe disclosure will injure US or advantage
foreign nation

As classification is typically sufficient to establish that information relates to
national defence and demonstrates an anticipation of harm when disclosed
without authority, it also normally allows the US to establish that the defen-
dant has reason to believe that its disclosure could potentially injure the US
or be of use to a foreign power.”® Subjective intent to injure the US or to
advantage a foreign power is not necessarily required, nor is actual knowl-
edge of such injuring or advantaging.’® Culpability arises when the defen-
dant has reason to believe a disclosure would injure the US or advantage a
foreign nation.*’

(iii)#Wilfulness

The requirement of ‘wilfulness’ provides a fault requirement, though this
merely requires knowing or reckless engagement with the act of disclosure,
not an intention to harm the US.*! In US v Coplon, the Court interpreted the
wilfulness requirement to require no such specific intent of injuring the US
or aiding a foreign power.** Rather, it found that it merely requires the
accused to obtain possession of the documents and attempt to transmit
them to an individual not entitled to receive them.*’

33312 US 19, 28 (1941).

34Morison (n 27) 1071. See also: US v Dedeyan 584 F 2d 36, 39 (4th Cir 1978).

35ibid 1074; Kim (n 32) 53.

36898 F Supp 2d 921, 922 (ED Va 2012).

3Kim (n 32) 57.

Bibid.

jzus v Morison 604 F Supp 655, 658 (D Md 1985).
ibid.

“libid. See also: Edgar and Schmidt (n 21) 1001.

4288 F Supp 910, 911 (SDNY 1949).

“Sibid.
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(b)#The use of the provisions against leakers and whistleblowers

As a result, the letter of the offences in §793 is broad enough that it
captures most unauthorised disclosures of national defence information,
including when officials leak such information to the press, and when
journalists make onward disclosures. Despite this, US prosecutors have
historically refrained from prosecuting such leaks.** Between 1917 and
2008, only five prosecutions under the Espionage Act were attempted
against leaks involving the media, and they were largely directed at
the officials who had leaked national defence information, not the jour-
nalists who published them, with only two resulting in a successful
conviction.*’

One of the earliest and most noteworthy attempts to deploy the Espionage
Act against a whistleblower came in 1971, in the famous trial of US defence
analyst Daniel Ellsberg following his leak of the Pentagon Papers to the
media.*® The media’s publication of the Pentagon Papers was seismic,
demonstrating that much of the information on the Vietnam War that the
US executive had provided to Congress and the public was false.*” Ellsberg
was subsequently charged with espionage under §793(c), (d) and (e) of the
Espionage Act, despite having no apparent ties to a foreign power, alongside
theft of government property and conspiracy.*® President Richard Nixon
would comment:

Ellsberg, whatever his intentions, gave aid and comfort to the enemy. And
under those circumstances, that is inexcusable ... It had the effect, again, of
making the enemy more intransigent at the conference table ... it prolonged
the war, and it cost American lives ... *

Despite the seriousness of the accusations levied against Ellsberg, the case
would later collapse, with the Court dismissing the proceedings due to evi-
dence of ‘gross prosecutorial misconduct’.”® The US’s failure to successfully

prosecute Ellsberg, however, would offer little protection for future

“Heidi Kitrosser and David Schulz, ‘A House Built on Sand: The Constitutional Infirmity of Espionage Act
Prosecutions for Leaking to the Press’ (2021) 19(2) First Amendment Law Review 153, 173-175; Pozen
(n 19) 534-536.

“>Knight First Amendment Institute at Columbia University, ‘Press-Related Espionage Act Prosecutions’
Knight First Amendment Institute (New York, 25 September 2020) <https://knightcolumbia.org/
content/espionage-act-prosecutions-chart> accessed 1 July 2026.

48US v Russo & Ellsberg Crim No 9373 (WNB) (CD Cal Dec 29, 1971). See also: Melville Nimmer, ‘National
Security Secrets v. Free Speech: The Issues Left Undecided in the Ellsberg Case’ (1974) 26(2) Stanford
Law Review 311, 312.

“’David McCraw and Stephen Gikow, ‘The End to an Unspoken Bargain? National Security and Leaks in a
Post-Pentagon Papers World’ (2013) 48 Harvard Civil Rights-Civil Liberties Law Review 473, 475.

“8US v Russo & Ellsberg Crim No 9373 (WNB) (CD Cal Dec 29, 1971) dismissed (CD Cal May 11, 1973).

“Richard Nixon Foundation, ‘The Vietnam War — Errors and Omissions — Episode Nine’ (Richard Nixon
Foundation, 27 September 2017) <https://www.nixonfoundation.org/2017/09/vietnam-war-errors-
episode-9/> accessed 16 March 2025.

*%Russo & Ellsberg (n 46).


https://knightcolumbia.org/content/espionage-act-prosecutions-chart
https://knightcolumbia.org/content/espionage-act-prosecutions-chart
https://www.nixonfoundation.org/2017/09/vietnam-war-errors-episode-9/
https://www.nixonfoundation.org/2017/09/vietnam-war-errors-episode-9/
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whistleblowers and leakers who were later charged in a similar fashion under
the Espionage Act for disclosing national defence information.

Accordingly, the US’s first successful prosecution of an official for leaking
to the press came about in 1985 in US v Morison.”" Despite exhibiting no
clear intent to communicate information to a foreign power, US naval intel-
ligence officer Samuel Morison was convicted of §793(d) and (e) of the
Espionage Act, and two counts of theft for selling classified satellite photo-
graphs of a Soviet naval base to the UK-based magazine Jane’s Defence
Weekly.”> Morison argued that his motive was to publicise the progress
the Soviet Union was making in developing its naval force, which he believed
would assist the US Navy in obtaining greater funding.”

While Morison drew on Congressional material and amicus briefs sub-
mitted by journalists to argue that §793(d)-(e) was targeted at disclosing
information to foreign intelligence operatives, not leaks to the press, the
Court rejected such arguments, favouring a literal interpretation of the pro-
visions, ruling:

To read into the statute the requirement that it apply only in ‘classic espionage’
cases where the disclosure is to an agent of a foreign government would be to
ignore the plain language of the law.>

The argument that the First Amendment protected Morison’s disclosure was
also rejected, with the Court citing Branzburg v Hayes, where the SCOTUS
ruled:

It would be frivolous to assert ... that the First Amendment, in the interest of
securing news or otherwise, confers a license on either the reporter or his news
sources to violate valid criminal laws.>

The Court also rejected the argument that Morison’s actions were justified by
his patriotic motives, with the Court finding that Morison had violated the
statute, ‘no matter how laudable his motives’.>® Therefore, whilst Congress
in 1917 intended for the Espionage Act to primarily target the theft of
secret information by foreign powers, not leaks to the press, §793 was con-
strued literally in Morison, extending its reach to whistleblowers and paving
the way for future leaks of national defence information to be charged under
§793.”” There were obvious implications for the media arising from this case.
By enabling authorities to successfully prosecute a media source under the

1844 F 2d 1057, 1074 (4th Cir 1988).

Zibid.
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Espionage Act, Morison would have expectedly had a chilling effect on the
flow of information from government officials to the press.

Regardless, prosecutions of this kind remained rare before 2009, reflecting
a broader culture of prosecutorial restraint.”® Press leaks exposing the
Central Intelligence Agency (CIA)’s use of secret prisons to interrogate
those suspected of terrorism, the US Army’s abuse of prisoners at Abu
Ghraib prison, and other scandals involving national security leaks did not
result in charges being brought against the officials who leaked the infor-
mation, nor the journalists who published them.>® The First Amendment
and the cultural valorisation of press freedom and free speech in the US
are obvious reasons why. As Feuer argues, leaking government information
to the press is a ‘longstanding American tradition widely condoned as vital to
government transparency’, necessary in the absence of a mechanism of par-
liamentary inquiry requiring the US executive to reveal its activities.*” Leaks
of government information occurred so regularly that it was sometimes
described as a routine means of communicating about government,”' a
safety valve allowing officials to vent and bring policy debates into the
public view.®?

Without formally amending the law, the Obama Administration would
break from the US’s historical culture of prosecutorial restraint, declaring
a ‘war on leakers’ in bringing a record eight Espionage Act prosecutions
against officials during its two terms of office.”> The pace of such prosecu-
tions would be upped by the succeeding Trump Administration, which
initiated five prosecutions against officials and one against a publisher -
Julian Assange - in its first term, further expanding the Espionage Act’s
scope to where it applies to the publication of national defence information.**
Despite operating against the backdrop of the First Amendment and a strong
free speech culture, US authorities have steadily eroded the distinction
between espionage and the unauthorised disclosure of national security
information. National security whistleblowers and publishers have effectively
been treated as spies under the Espionage Act.

8Feuer (n 26) 98.

*ibid.

ibid 91, 95.

5TFeuer (n 26) 96. See also: William Lee, ‘Deep Background: Journalists, Sources, and the Perils of Leaking’
(2008) 57(5) American University Law Review 1453, 1461; Richard William, ‘Report of the Interdepart-
mental Group on Unauthorized Disclosures of Classified Information’ (US Office of the Attorney General,
31 March 1982) <https://www.cia.gov/readingroom/docs/CIA-RDP84B00049R001102740032-7.pdf>
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The trial of Chelsea Manning and Julian Assange
(a)#US v Manning

The most notorious deployment of the Espionage Act against a leak of
classified information arguably arose from the Obama Administration’s
trial of Chelsea Manning. Chelsea Manning, then known as Bradley
Manning, was an intelligence analyst in the US Army. In 2010, she leaked
more than 250,000 US State Department cables and 500,000 US Army inci-
dent reports, giving them to WikiLeaks.> Amongst the information leaked
was the infamous ‘Collateral Murder’ video: footage of the crew of two US
AH-64 Apache helicopters firing at a group of civilians in New Baghdad
and killing some of them, including two Reuters journalists.’® These files
would then be published by WikiLeaks alongside global media outlets such
as the New York Times and The Washington Post, which had to filter
through the information to frame it in a manner that their audiences world-
wide could understand.®”

After being identified as the source, Manning was charged with twenty-
two offences, including seven counts of espionage contrary to §793(e).%®
The most serious charge was the capital offence of Aiding the Enemy,
contrary to Article 104 of the Uniform Code of Military Justice.”” Tt
accused Manning of ‘knowingly giv[ing] intelligence to the enemy,
through indirect means’”® In other words, the accusation was that
Manning had effectively spied for al-Qaeda by disclosing the classified
information to WikiLeaks, knowing that it would be published online,
thereby effectively providing intelligence to al-Qaeda. Fundamentally, the
charge proposed that publicly disclosing national defence information
was effectively a virulent form of espionage that aided the state’s
enemies, which is not dissimilar to Nixon’s accusation that Ellsberg had
given ‘aid and comfort’ to the US’s enemies by leaking the Pentagon
Papers to the press.”!

Manning was convicted of all charges, except for the Aiding The Enemy
offence and one specification of §793(e) and was sentenced to thirty-five
years’ imprisonment.”> Her argument that the First Amendment protected
her leaks was rejected, with the military court ruling:

55Feuer (n 26) 104. See also: Tim Bakken, ‘The Prosecution of Newspaper Reporters, and Sources for Dis-
closing Classified Information: The Government’s Softening of the First Amendment’ (2013) 45 Univer-
sity of Toledo Law Review 1, 16.
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United States courts have repeatedly held that the First Amendment does not
protect unauthorized disclosures of classified information ... We squarely reject
appellant’s First Amendment challenge and firmly hold that a soldier who will-
fully communicates information relating to the national defense is not entitled
to invoke the First Amendment as a shield to immunize his act of thievery.”

(b)#US v Assange

Despite its unforgiving pursuit of Chelsea Manning, the Obama Adminis-
tration, however, ultimately refrained from indicting Julian Assange, not-
withstanding his role in receiving and publishing the leaked material from
Manning, on concerns that there was ‘no way to prosecute him for publish-
ing information without the same principle being applied to journalists.””*
Prosecuting Assange would create what The Washington Post dubbed a
‘New York Times problem’: if Assange could be prosecuted for publishing
the classified material leaked by Manning, so too could the journalists at
the New York Times and the other mainstream media organisations that
reported on the same disclosures.”” The Obama Administration’s concern
was that such a prosecution could be contrary to the First Amendment
and would cause significant harm to media freedom.”®

The succeeding Trump Administration, however, was characterised from
day one by an angry, adversarial relationship with the press.”” On the first
day of the Trump Administration, White House Press Secretary Sean
Spicer angrily disputed the press’s reporting of the size of the crowd that
had gathered at the inauguration of Donald Trump as President of the
US.”® President Trump would also angrily denounce the media at various
times as ‘among the most dishonest human beings on earth’,”” ‘the enemy
of the American people’,** and ‘scum’.®' The notion of ‘fake news’ would
also be repeatedly invoked by the Trump Administration to discredit the

ibid 15.
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press;®> and the administration would also intensify efforts to suppress
leakers, with President Donald Trump on one occasion angrily stating:

[W]ho’s the person who gave the whistleblower the information? Because
that’s close to a spy ... You know what we used to do in the old days when
we were smart? Right? The spies and treason, we used to handle it a little differ-
ently than we do now.*’

It was, therefore, unsurprising that the Trump Administration, unlike its
predecessor, would seemingly have few qualms about the potential media
freedom implications that would arise from prosecuting Assange, indicting
Assange for espionage under §793(b)-(g) of the Espionage Act in 2019.%
The invoking of espionage charges against Assange, however, was unsurpris-
ing; it was consistent with the US’s previous characterisations of WikiLeaks.
CIA Director Mike Pompeo had previously impugned WikiLeaks as a ‘non-
state hostile intelligence service often abetted by state actors like Russia’,
whilst US Secretary of State Hillary Clinton had dubbed WikiLeaks ‘practi-
cally a fully owned subsidiary of Russian intelligence’.>> President Joe
Biden, while as vice president of the US, had also denounced Assange as a
‘hi-tech terrorist’,*® whilst CIA officials reportedly discussed kidnapping or
assassinating Assange.87

Assange’s indictment marked the first time that the act of publishing
national defence information would be prosecuted under the Espionage
Act, representing a further expansion in the statute’s reach.*® The Washing-
ton Post would comment:

Until now, the Justice Department distinguished between government
employees who leak classified information (deemed prosecutable) and
outlets that publish it (considered to have First Amendment protection).
The Trump administration seeks to move the line ... The Justice Department’s
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attempt to rewrite this core constitutional protection is a threat to every person
or entity who publishes information — and every American who receives it
89

Accordingly, the precedent created by Assange’s indictment and decision to
plead guilty to conspiring to obtain and disclose national defence infor-
mation under §793(g) of the Espionage Act — that the Espionage Act
applies to the publication of national defence information - does have
media freedom implications.” It poses a threat to the media as it suggests
that those who publish national defence information, whether they be jour-
nalists employed by mainstream media outlets or non-traditional publishers
like Assange, are captured under the Espionage Act. Even if Assange may be
‘no journalist’, a finding that he is one would likely have no bearing on his
case, as explained in the next section.”!

The central threat to media freedom flowing from Assange’s trial, there-
fore, is that a future US administration may apply the precedent established
to journalists and other publishers. It is no longer a purely theoretical risk
that individuals engaged in the publication of national defence information
- including traditional journalists — could be indicted under the Espionage
Act. While the prosecution of traditional journalists - those employed by
the mainstream media - for publishing national defence information is unli-
kely, as attempts to crack down on the press are politically damaging and
often counterproductive - in drawing more attention to the matter” — it
is not a far-fetched possibility, at least during the Trump Administration,
which has exhibited heightened hostility towards the press. In February
2017, President Trump reportedly told the Federal Bureau of Investigation
(FBI) Director James Comey that the FBI should increase its effort to prose-
cute journalists who publish classified information, to which Comey replied
that he was ‘eager to find leakers and would like to nail one to the door as a
message’.”

It should be noted that the use of espionage charges against a publisher is
not a uniquely American phenomenon; espionage charges have been
invoked against journalists who publish sensitive information in Turkey,”*
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Russia,” China,”® and the UK.”” However, the framing of publication
activity as espionage is problematic when coming from the ‘leader of the
free world’,”® one of the world’s oldest, if not the oldest, continuous democ-
racies, with arguably ‘the strongest legal protection of freedom of speech
globally.®® Moreover, the US’s assertion of extraterritorial reach, given
Assange is an Australian citizen who published the leaks while outside the
US, suggests that any publisher around the world who publishes defence
information deemed injurious to the US or favourable to a foreign nation
is liable under the Espionage Act.

While Assange’s case may be an isolated case or sui generis, and no jour-
nalists are ever charged under the Espionage Act, the use of espionage
charges against Assange is still problematic, as it likely has a chilling effect
on national security journalism. Assange’s indictment likely deters journal-
ists, editors, and publishers from pursuing or publishing stories of public
importance out of concern that they themselves, as opposed to just their
sources, may be exposed to criminal sanction.

(c)#Is Assange a journalist - and does it matter?

To justify its indictment of Assange, the Trump Administration sought to
distinguish WikiLeaks from the media by framing Assange and WikiLeaks
as operating outside the scope of journalism.'”’ Assange’s prosecution con-
sequently raises the question of whether Assange should be regarded as a
journalist who should be entitled to the protection of media freedom.
While Assange, according to US authorities, is ‘no journalist’,'" to
some, he is an award-winning investigative journalist. His proponents
argue that there is no meaningful distinction between the editorial prac-
tices of WikiLeaks and the traditional press.lo2 On their account,
Assange engages in ordinary journalistic practice by obtaining and publish-
ing information of obvious public importance, much like mainstream
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media outlets have long done.'” On this, however, Peter Greste
comments:

Journalism demands more than simply acquiring confidential information and
releasing it unfiltered onto the internet ... It comes with responsibility. To
effectively fulfil the role of journalism in a democracy, there is an obligation
to seek out what is genuinely in the public interest.'**

There is no settled definition of a journalist’,'*> but journalism does indeed
entail more than merely publishing newsworthy information. It requires edi-
torial judgement, public interest considerations, which often involve filtering
and redacting certain information, verifying information received, and
adhering to ethical responsibilities.'°® In contrast to organisations like Bel-
lingcat and ProPublica, which usually demonstrate these professional stan-
dards and are consequently widely regarded as legitimate, albeit non-
mainstream, journalism groups, Assange’s methods often eschew them.'"”

To illustrate this, WikiLeaks frequently publishes raw, unredacted
material without the contextual framing or harm-mitigation expected of pro-
fessional journalism.'®® Its publications sometimes expose the identities of
informants and other sources.'” While Assange’s actions do serve a journal-
istic function, in bringing newsworthy information to the public, this article
argues that journalism is not defined solely by the act of gathering and pub-
lishing news, but also by the responsible curation and handling of such
information.

In publishing the classified information provided by Manning, WikiLeaks
published the entire archive of the US diplomatic cables, drawing condem-
nation from their media partners on both sides of the Atlantic.''® The Guar-
dian would comment:

WikiLeaks has published its full archive of 251,000 secret US diplomatic cables
without redactions, potentially exposing thousands of individuals named in
the documents to detention, harm or putting their lives in danger. The
move has been strongly condemned by the five previous media partners, the
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Guardian, the New York Times, El Pais, Der Spiegel and Le Monde who have
worked with WikiLeaks publishing carefully selected and redacted documents
... We deplore the decision of WikiLeaks to publish the unredacted State
Department cables which may put sources at risk, the organisations said in
a joint statement. Our previous dealings with WikiLeaks were with a clear
basis that we would only publish cables which had been subjected to a
thorough joint edited and clearance process ... We cannot defend the needless
publication of the complete data. Indeed, we are united in condemning it."""

The New York Times would also comment:

The Times and the other news organizations agreed at the outset that we would
not disclose — either in our articles or any of our online supplementary
material — anything that was likely to put lives at risk or jeopardize military
or antiterrorist operations. We have, for example, withheld any names of oper-
atives in the field and informants cited in the reports. We have avoided any-
thing that might compromise American or allied intelligence-gathering
methods such as communications intercepts. We have not linked to the
archives of raw material.''?

Accordingly, most of the commentary, both academic and media, concludes
that Assange’s methods fall outside the scope of journalism, or at the very
least, traditional journalism.''> On this view, Assange is more accurately
characterised as a publisher, as opposed to a journalist.

Nonetheless, this distinction, strictly speaking, is of limited relevance in
determining liability under the Espionage Act. As Ethan Thompson notes,
even if Assange was found to be operating as a journalist, this finding
would not absolve his liability for the charges contained in his 2019 super-
seding indictment."'* On paper, the Espionage Act does not distinguish
between journalists and non-journalists when providing liability, nor
between redacted and unredacted disclosures, nor between ‘mainstream’
and ‘fringe’ media publications.''” It merely prohibits the unauthorised dis-
closure of national defence information, making no reference to journalism
or the press.''® On paper, the Espionage Act makes no regard for the
medium being used for such communication and is indifferent to claims
of journalistic purpose.'”
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Likewise, on the flip side, the First Amendment applies to everyone,
including non-citizens and non-journalists."'® The US Supreme Court has
clarified in Branzburg v Hayes that journalists do not enjoy any special pro-
tection from criminal prosecution under the First Amendment simply by
virtue of their journalistic status, ruling:

It would be frivolous to assert — and no one does in these cases — that the
First Amendment, in the interest of securing news or otherwise, confers a
license on either the reporter or his news sources to violate valid criminal
laws. Although stealing documents or private wiretapping could provide news-
worthy information, neither reporter nor source is immune from conviction
for such conduct, whatever the impact on the flow of news ... The Amendment
does not reach so far as to override the interest of the public in ensuring that
neither reporter nor source is invading the rights of other citizens through
reprehensible conduct forbidden to all other persons.'"”

This position is reinforced, rather than undermined, by New York Times Co v
US'?° (‘Pentagon Papers Case’), decided one year before Branzburg v Hayes.
As journalists at mainstream media outlets have yet to be indicted under the
Espionage Act for publishing national defence information, the proceedings
in the Pentagon Papers Case are arguably the closest to such a prosecution.'*'
Following Ellsberg’s leak of the Pentagon Papers, the New York Times and
The Washington Post began publishing excerpts after lengthy deliberations,
cognizant that they were opening themselves to prosecution under §793(e)
of the Espionage Act."** The US initiated civil proceedings against the news-
papers in response, seeking an injunction or prior restraint prohibiting them
from further publishing the papers, on the basis that they were violating
§793(e).'*

The US Supreme Court found 6-3 that the First Amendment protected
the press from such censorship.'?* It should be noted, however, that the
case was decided on the constitutionality of prior restraints, not the consti-
tutionality of §793, with the majority providing vastly different reasons in
their separate judgments for the per curiam opinion. Whilst self-proclaimed
First Amendment absolutists Black and Douglas JJ argued that ‘only a free
and unrestrained press can effectively expose deception in government’
and rejected the system of prior restraints in its entirety, their absolutist
argument was rejected by White J and indeed, most of the majority.'*’
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Instead, White J, joined by Stewart ], found that further publication of the
Pentagon Papers would ‘do substantial damage to public interests’ but
refused the prior restraint sought because the US had not satisfied the
heavy burden necessary to obtain one.'*®

Significantly, White and Stewart JJ found that criminal punishment was
available as a recourse against those who had leaked the Pentagon
Papers.'”” Their decision has been criticised as a clear warning shot to whis-
tleblowers, with some scholars arguing that it has encouraged the US to pro-
secute officials who leak national defence information.'?® Indeed, US
Attorney-General John Mitchell, the next day, would state that the US was
‘continuing its investigation and will prosecute all those who have violated

Federal criminal laws’,'*® whilst a Department of Justice press release

stated that ‘all avenues of criminal prosecution have remained open’.'*’
Time magazine was also reportedly told by authorities, ‘Anyone on the
Times, the Post or the Globe is potentially liable to a charge of receiving
stolen Government property’.">" Although no journalists were ultimately
ever indicted, US authorities appeared to capitalise on concerns about the
possibility of prosecution to control the editorial practices of the press.'*?

Therefore, while the Pentagon Papers Case is a landmark press freedom
victory that at the time created, as the New York Times puts it, ‘a largely over-
whelming sense that the press cannot be either enjoined from or prosecuted
for publishing national secrets’, it does not unanimously rule that the First
Amendment protects whistleblowers or journalists from criminal prosecu-
tion under the Espionage Act.'*® Rather, White and Stewart JJ left the
door open for Ellsberg and Russo to be prosecuted (and perhaps the journal-
ists, t00).">* As later observed by the Supreme Court in the more recent case
of Bartnicki v Vopper, the decision in the Pentagon Papers Case:

Raised, but did not resolve, the question ‘whether, in cases where information
has been acquired unlawfully by a newspaper or by a source, government may
ever punish not only the unlawful acquisition, but the ensuing publication as
well.”'??
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Neither does Bartnicki v Vopper suggest that journalists are protected from
prosecution under the Espionage Act."*® In that case, the Supreme Court
ruled:

[I]f a newspaper lawfully obtains truthful information about a matter of public
significance then state officials may not constitutionally punish publication of
the information, absent a need ... of the highest order.'”’

Whilst the decision is undoubtedly very helpful for media freedom, the infor-
mation in question in Bartnicki v Vopper concerned collective bargaining
negotiations that were obtained illicitly by an anonymous source via inter-
ception, contrary to wiretapping laws, and not national security information
leaked in contravention of the Espionage Act."*® It was not necessary for the
Court to consider the public interest behind protecting national security
information, meaning it is still unclear whether journalists are constitution-
ally protected from indictment under the Espionage Act.

Accordingly, the question of whether Assange qualifies as a journalist is
legally unimportant. Journalists do not enjoy immunity from prosecution
under the Espionage Act by virtue of their journalistic credentials. While it
is true that the prosecution of mainstream media outlets under the Espionage
Act is unlikely, due to the political fallout it would cause, Branzburg v Hayes
indicates that the First Amendment would not protect journalists if they
were to be prosecuted for publishing national defence information.'*

The second main argument invoked by the US to differentiate Assange
from traditional media outlets — that Assange published the names of US
human sources and partners unredacted, therefore putting their lives at
risk - also, strictly speaking, has little legal significance.'** While these prac-
tices form the basis of an argument that Assange is ‘no journalist’, the Espio-
nage Act does not specify that disclosed information needs to be unredacted
for it to be sanctionable. The statute merely inquires whether the information
being disclosed relates to national defence. Even if Assange had redacted
parts of the information he published, he would have still published national
defence information and, therefore, likely violated the statute.

The distinction between journalists and non-journalists is not only legally
unimportant under the Espionage Act but is also increasingly difficult to
sustain as a coherent or meaningful form of classification in the contempor-
ary media landscape.'*' Assange’s case, perhaps more than any other, brings
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into question whether the traditional binary between journalist and non-
journalist remains meaningful in the current era that has been characterised
by the growing democratisation of publishing, the rise of citizen journalism,
and the emergence of social media as a medium through which information
is disseminated and consumed.'**

For much of the twentieth century, the production of news was concen-
trated among a relatively small number of institutional actors: newspapers,
radio broadcasters, and later television networks."*> These institutions
served as gatekeepers, exercising significant influence and control over the
flow of information to the public.144 Within this framework, the journalist
was, generally speaking, a readily identifiable figure - typically a person
employed by one of these institutions — and the distinction between journal-
ists and non-journalists was reasonably clear.'*’

The growth of digital media and technology, however, has significantly
disrupted this model. The internet has radically lowered the barriers to pub-
lication, enabling virtually anyone with access to the internet to disseminate
information to a global audience.'*® The rise of blogging and social media
platforms has created a vast and heterogeneous ecosystem of information
producers who do not fit neatly into the traditional category of journalist,
yet who routinely perform functions that were once the exclusive province
of the institutional press."*” For example, individual writers or ‘bloggers’
have been able to build substantial audiences on platforms such as LinkedIn,
Substack, and X (formerly Twitter). Social media users sometimes also share
classified information, leaked government data, and other sensitive infor-
mation, without any journalistic training or intent, yet with significant
consequences.

This raises the questions: Is an independent blogger who produces regular
investigative reporting a journalist? Is a podcaster who interviews whistle-
blowers and discloses official information? Or is a social media user who
curates and disseminates leaked government documents with commentary?
Because of the developments in digital technology, the boundaries of jour-
nalism have become increasingly porous, and the category of journalist
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offers an increasingly tenuous basis upon which to allocate legal protections
and responsibilities in the contemporary information environment.

Rather than asking who is a journalist, the more appropriate inquiry is
what constitutes journalism - that is, whether the activity in question
serves the public interest functions traditionally associated with journalism,
such as informing the public of an important issue, facilitating government
accountability, and contributing to democratic deliberation."*® This func-
tional approach finds support in international human rights jurisprudence.
In Toktakunov v Kyrgyzstan, the UN Human Rights Committee found
that the realisation of the functions of the press and media - in creating
forums for public debate and the forming of public and individual opinions
on public matters — was not limited to the media or professional journalists
but could also be exercised by public associations or private individuals.'*’
Citing S.B. v Kyrgyzstan,”® the Committee accordingly found that the
author in their present case, a legal consultant of a human rights public
association, could be seen as having the ‘special “watchdog” functions’ of
the media on issues of public interest.">"

Likewise, the European Court of Human Rights (ECtHR) has extended
the protections of Article 10 to a range of actors beyond traditional journal-
ists, including non-governmental organisations,'>> academic researchers,'>>
and bloggers,'>* on the basis that they contribute to public debate on matters
of public interest, as the press does. In MedZlis Islamske Zajednice Brcko v
Bosnia and Herzegovina, the Court reiterated that the protections associated
with Article 10 of the ECHR are not limited to the institutional media but
extend to all those who contribute to public debate.'>

In short, while this article concludes that Assange is not a journalist, that
conclusion is unlikely to have a significant bearing on his liability under the
Espionage Act. The statute does not distinguish between journalists and non-
journalists; §793 merely inquires whether the accused has disclosed national
defence information to a person unauthorised to receive it. Moreover, the
growing democratisation of publishing and newsgathering - where it can
be carried out by virtually anyone with access to the internet - renders tra-
ditional distinctions between journalists and non-journalists increasingly
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incoherent as a basis for allocating legal protections.'>® The protections
associated with press freedom should attach to the activity of publication
in the public interest, not to the status of the publisher.

The extradition of Assange and Article 10 of the ECHR

The UK’s approval of Assange’s extradition to the US also has important
implications for media freedom in the UK. The decisions of the UK courts
illustrate, with clarity, the limits of Article 10 as a form of media freedom
protection. This is particularly important, following the UK’s recent intro-
duction of the National Security Act 2023 (UK), which overhauls the espio-
nage offences previously contained in the Official Secrets Act 1911, 1920, and
1939 (UK). As there are cases suggesting that the Official Secrets Acts
(including its espionage offences) are broad enough to capture the media
when they disclose official information,'®” there have been fresh concerns
that the National Security Act may pose a threat to media freedom in the
UK, as the letter of some of its offences suggests that they have the capacity
to capture journalists in certain circumstances.'*®

Following its incorporation into domestic UK law through section 12 of
the Human Rights Act 1998 (UK), Article 10 of the ECHR constitutes the
principal form of rights-based protection for the media in the UK."
Article 10 guarantees a right to free expression but permits state-imposed
restrictions on the right on several grounds, including ‘national security, ter-
ritorial integrity, or public safety’, ‘prevention of disorder or crime’, and “pre-
venting the disclosure of information received in confidence.”*®

Unlike the First Amendment, which, when interpreted literally, suggests
that freedom of speech and the press are absolute, the right to freedom of
expression guaranteed by Article 10 of the ECHR is expressly subject to a
detailed list of possible exceptions.'®" While the UK’s incorporation of
Article 10 through the Human Rights Act has introduced into UK law
the concept of freedom of expression as an individual right, the national
security exceptions to Article 10 render it a weak safeguard when national
security is invoked as a justification for the State to interfere with
expression. Journalists typically cannot successfully invoke Article 10 as
a defence to prosecution when they unlawfully disclose official
information.
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Government of the USA v Assange illustrates this with particular clarity.'®®
Following Assange’s arrest in April 2019 at the Embassy of Ecuador in
London, the US indicted Assange through a new superseding eighteen-
count indictment under the Espionage Act and formally sought his extradi-
tion from the UK.'®® The Westminster Magistrates’ Court heard the first of
the hearings regarding the US’s extradition request. The Magistrates’ Court
discharged the extradition request, accepting that extradition would be
oppressive under s 91 of the Extradition Act 2003 (UK) due to the substantial
risk that Assange would commit suicide while in US custody.'**

However, the Court rejected Assange’s argument that his extradition to
the US and the criminalisation of ‘the gathering of information ... offends
the core notion of Article 10" - for two main reasons.'®> Applying the test
established in R(Ullah) v Special Adjudicator,'®® the trial judge, Baraitser J,
held that Assange must demonstrate that his extradition would result in a
‘flagrant denial or gross violation of Mr. Assange’s Article 10 rights, such
that they would be completely denied or nullified in the United States.”*®’
On this, the Court found that the First Amendment provides similar protec-
tions to Article 10, and that Assange had not demonstrated that he would be
denied First Amendment protections if extradited to the US, citing the US
Supreme Court decision in USAID v Alliance for Open Society as an authority
for the proposition that foreign nationals are not excluded from US consti-
tutional protections when prosecuted in US courts.'® The Court also
expressed confidence that a US Court would ‘properly consider Mr.
Assange’s right to free speech and determine any constitutional challenges
to their equivalent legislation.'*

Second, the Court also found that the extradition of Assange to the US
would be compatible with Article 10 because a hypothetical prosecution of
Assange, and also his source, Chelsea Manning, in the UK under its equiv-
alent counterespionage legislation, would be compatible with Article 10."7
Drawing on R v Shayler,'”" the Magistrates’ Court rejected Assange’s argu-
ment that the US’s trial of Manning was contrary to Article 10, and that
his position, as publisher as opposed to primary discloser, was a fortiori.'”
Instead, the Court found that Manning’s conduct could amount to
offences contrary to s 1 of the Official Secrets Act 1911 (UK) - the UK’s
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classic ‘spying’ offence — and ss 1(1), 1(3), and 2 of the Official Secrets Act
1989 (UK) - offences pertaining to unauthorised disclosures of official infor-
mation made by Crown servants.'”> It further held that Assange’s alleged
offending could also amount to assisting or encouraging Manning in the
commission of these offences, or conspiracy to commit the same.!”*

The US was also successful in arguing that Assange’s conduct, which
included allegedly conspiring with Manning in stealing classified infor-
mation, could not be characterised as legitimate journalism.'”> Accordingly,
Baraitser J, citing Brambilla and others v Italy'’® — where three journalists
had been convicted after intercepting carabinieri radio communications to
obtain newsworthy information - found that a journalist, notwithstanding
the vital role they played in a democratic society, could not claim immunity
from criminal liability for the sole reason that their conduct was for the
purpose of gathering news.'”” It should, however, be noted that the Article
10 issue could have been approached differently at the Magistrates” Court
if the issue of complicity was absent, with Baraitser J finding:

Had Mr. Assange decided not to assist Ms. Manning to take the information in
the various ways described above, and merely received it from her, then the
Article 10 considerations would be different.'”®

The Magistrates’ Court was also critical of Assange’s ““dumps” of vast
amounts of data onto the internet’, finding such practices could not be
classified as ‘responsible journalism’, ruling:

To illustrate this point, in stark contrast to Mr. Assange’s final, indiscriminate
disclosure of all of the data, newspapers who had worked with him from both
sides of the Atlantic condemned his decision. These traditional news media
outlets contrasted their own careful editorial decisions not to publish these
names, with what they describe as a ‘data dump’ carried out by Mr. Assange.'””

Thus, while Assange was able to thwart the first of the US’s extradition
requests on well-being grounds, the decision of the Westminster Magistrates’
Court nonetheless highlights that Article 10 does not protect journalists and
other publishers when they contravene criminal laws, such as the Official
Secrets Act 1989 or the National Security Act. Nor is Assange considered
to be a journalist’ in the eyes of Baraitser J. The US responded by appealing
the decision to the High Court of England and Wales (EWHC), which sub-
sequently overturned the Westminster Magistrates’ Court decision, quashing
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the order discharging Assange and remitting the case to the Magistrates’
Court with an order that it send the matter to the Home Secretary to
decide on the extradition."®® Assange responded by appealing to the UK
Supreme Court, which refused Assange leave to appeal on the basis that
he had failed to ‘raise an arguable point of law’.'®' UK Home Secretary
Priti Patel would subsequently approve Assange’s extradition to the US,
finding ‘no grounds to prohibit the order being made’ as ‘the UK courts
have not found that it would be oppressive, unjust or an abuse of process
to extradite Mr Assange.’'®*

Assange responded by appealing the Home Secretary’s decision to the
EWHC, again invoking Article 10.'® At the EWHC, he argued again that
Manning was a whistleblower whose disclosures would have been justified
under Article 10 and fastened to the ECtHR’s decision in Halet v Luxem-
bourg.'®* Assange also contended that Baraitser ] had failed to refer to the
‘overwhelming public interest in exposing the wrongdoing that was revealed
by the material published by him’.'® The EWHC, however, found that there
was ‘no strong public interest in the publication or revelation of the names;
and strong countervailing interests in protecting them’,'®® stressing the
importance of ‘balanc[ing] the public interest in publication against the legit-
imate aims pursued by legislation that is intended to protect national secur-
ity.”'®” Moreover, the EWHC also ruled that the prosecution of journalists is
compatible with Article 10 in certain situations, for example, when they
solicit officials for information, citing R v France'®® and R v Chapman,
Gaffey and Panton'® as authorities.

The key insight from the proceedings in Assange’s matter is the Court’s
emphasis on the limits of media freedom when national security is
invoked as a competing interest. Media freedom is not absolute, and
Assange’s extradition hearings in the UK illustrate that Article 10 provides
little protection for whistleblowers and publishers in the UK when they
are accused of criminal behaviour, especially if that behaviour is alleged to
prejudice national security.
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Conclusion

In conclusion, the US’s legal proceedings against Julian Assange - his indict-
ment under the Espionage Act and extradition request — have significant
implications for media freedom. Although Assange is better characterised
as a publisher rather than a journalist, as his methods often fall outside
the ethical and professional norms associated with journalism, the legal prin-
ciples established through his indictment and sentencing extend far beyond
his individual case. The indictment of Assange collapses the long-standing
distinction between government leakers (deemed prosecutable) and publish-
ers (deemed protected by the First Amendment) in the US, exposing the act
of publishing national defence information by those who sit outside of gov-
ernment to liability under the Espionage Act.

While commentators often debate whether Assange can be characterised
as a journalist, the Espionage Act’s indifference to the accused’s motive or
journalistic status renders the question of whether Assange is a journalist
irrelevant, strictly speaking, for the purposes of determining liability under
the Espionage Act. In addition, the growing democratisation of publishing
and newsgathering in the digital age — whereby virtually any individual
with internet access may disseminate information to a global audience -
means that the conventional distinction between journalists and non-jour-
nalists is increasingly unhelpful as a foundation upon which to confer
legal protections. As a result, the safeguards associated with press freedom
ought to be grounded in the nature of the activity - namely, publication in
the public interest — rather than in the formal status or credentials of the
publisher.

Assange’s indictment, reinforced by his guilty plea, ultimately creates a
precedent for the future prosecution of journalists and other publishers
who publish national defence information, even when that information
reveals serious governmental wrongdoing or is of significant public interest.
Assange’s prosecution, therefore, carries a potential chilling effect on media
freedom by potentially deterring national security journalists from reporting
on matters of public importance. The fact that such liability has been asserted
extraterritorially further amplifies the potential chilling effect, to where it
may affect investigative journalism worldwide.

Moreover, the decisions of the UK courts regarding his extradition to the
US demonstrate that Article 10 of the ECHR offers limited protection for
journalists in the UK when national security is invoked as a justification
for state interference with expression, and journalistic activity is character-
ised as criminal conduct. The Court’s analogy of Assange’s alleged
conduct to offences under the UK’s Official Secrets Acts, and willingness
to accept that the UK’s espionage and unauthorised disclosure offences
may encompass both whistleblowers and journalists, further underscores
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the limitations of Article 10 as a protection for national security journalists in
the UK when they are charged with secrecy offences such as those found in
the Official Secrets Act 1989 (UK). In short, the outcome of Assange’s extra-
dition proceedings illustrates that Article 10 does not operate as a robust pro-
tection for UK-based journalists facing prosecution for publishing official
information.

In summary, the significance of the US v Assange lies in the precedents the
case establishes. If the publication of national defence information can be
constitutionally prosecuted under the Espionage Act, then media freedom
is rendered contingent on prosecutorial restraint rather than legal protection.
For democratic societies that rely on a free press to scrutinise the State and
report on matters of public importance, that contingency is a real, significant
problem.
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