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ABSTRACT

The paper examines the evolution of the recognition and enforcement of "foreign"

arbitral awards prior to the introduction of the various international arbitration

conventions by referring to court decisions of the relevant countries, primarily the

United States and the United Kingdom. The scope and importance of the New York

Convention will be canvassed, with specific reference to cases.

The Dissertation traces the evolution of judicial and legislative attitudes towards

arbitration (in particular, the issue of arbitrability), from the original position of

antipathy towards arbitral processes, to the active promotion of arbitration and a

"hands-off" approach to its processes by legislators as well as courts.

The introduction of the arbitral process to developing countries will be discussed in

the context of some recent controversial arbitrations in Indonesia and Pakistan.

Public policy as the criterion for the enforcement of awards by national courts will be

discussed and relevant authorities referred to. The reasoning adopted by courts in this

area will be examined and discussed.

The paradigm shift in the enforcement of awards and the leeway granted within the

parameters of the arbitral decision making process will be highlighted by two case

studies. Both demonstrate clearly the current negation of public policy

considerations. The first is a decision of the English Court of Appeal 1 which was

mirrored by a subsequent arbitration award 2 in 'which the discarding of public policy

considerations was particularly remarkable as constitutional issues were involved,

which normally would have given rise to the expectation of deliberations as to the

notions of public policy.

Westacre Investments Inc v Jugoimport-SPDR Holding Co Ltd and ors [1999] 3 WLR 811.
Sandline International Inc v Independent State of Papua New Guinea, International law Reports
(2000), Volume 117, 552.
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IX

NOTE CONCERNING "UNITED KINGDOM" AND

"ENGLISH" LAW

The title of the Dissertation inter alia refers to the " ... laws of ... the United

Kingdom." Within the text, there are references to both the "United Kingdom" and

"England." The constitutional and legislative position in the United Kingdom is

perhaps more complex than in other jurisdictions and a brief outline is necessary.

United Kingdom Parliament

Parliament is called the "Parliament of the United Kingdom of Great Britain and

Northern Ireland." (Great Britain is comprised of England, Scotland and Wales).

The United Kingdom Parliament comprises the monarch, the House of Lords and the

House of Commons. 3

Until relatively recently, Parliament was regarded as the supreme law-making body

within the United Kingdom; however, European Community law is now paramount

within the United Kingdom's constitutional framework. 4

The legislation of the United Kingdom Parliament is presumed to apply to the whole

of the United Kingdom, although there can be an express or implied exclusion of a

part of the United Kingdom from the operation of a particular Act. 5

5

Halsbury's Laws ofEngland, Fourth Edition Reissue, Volume 34, 1997, at paragraph 501.
Halsbury's Laws ofEngland, op cit, Volume 8(2), paragraph 1.

Halsbury's Laws of England, op cit, Volume 44(1), paragraph 1318. For example, the
Arbitration Act 1996 (UK) applies in England and Wales, and Northern Ireland, although
provisions relating to consumer arbitrations apply in Scotland. The general commercial
arbitration law applying in Scotland is the Arbitration Act 1975 (UK). The latter Act was
repealed in England and Wales and Northern Ireland, by the Arbitration Act 1996 (UK).
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Legal systems

England and Wales have the one legal system. 6 As from the Sixteenth Century,

"English law" has prevailed in Wales. 7 Scotland has a distinct legal system and its

own courts, with, in civil matters, rights of appeal to the Appellate Committee of the

House of Lords. 8

Northern Island also has its own courts, with rights of appeal to the House of Lords

in both civil and criminal matters. 9

Devolution

The United Kingdom Parliament has legislated for the devolution of power to regional

assemblies - to the Scottish Parliament, the Northern Island Assembly and the

National Assembly for Wales. 10

The Scottish Parliament has the power to pass primary legislation, subject to certain

subject matters being reserved by the United Kingdom Parliament. The Northern

Ireland Assembly also has power to enact primary legislation, but the Northern

Ireland Assembly is also presently suspended. The National Assembly for Wales has

no power to enact primary legislation - that power remains with the United Kingdom

Parliament. 11

6

7

8

9

10

11

Halsbury's Laws ofEngland, op cit, Volume 8(2), paragraph 41.
Halsbury's Laws ofEngland, op cit, Volume 8(2), paragraph 42, n.2.
The general commercial arbitration law applying in Scotland is the Arbitration Act 1975 (UK).
The latter Act was repealed in England and Wales and Northern Ireland, by the Arbitration Act
1996 (UK).
Halsbury's Laws ofEngland, , op cit, at paragraphs 52,60 and 67.
Via the Scotland Act 1998 (UK), the Nonhem Ireland Act 1998 (UK) and the Government of
Wales Act 1998 (UK).
For a detailed discussion of these issues, see Burrows, Devolution, Sweet & Maxwell" 2000.
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Consequently, at present, the Scottish Parliament alone has power to pass legislation

which has equal force to that of the United Kingdom Parliament. 12

Dissertation

In relation to the expressions used in the Dissertation; generally, references to

legislation will be referred to as United Kingdom legislation, as Parliament is the

United Kingdom Parliament.

It should also be noted that it is the United Kingdom which is the contracting State to

the New York Convention.

References to decisions of the House of Lords and the Court of Appeal will be

described as "United Kingdom" and "English" decisions respectively. As noted

above, whilst each of Scotland and Northern Ireland has its own courts, there are

rights (in the case of Scotland, in civil matters only). of appeal to the House of Lords.

The House of Lords, consequently, hears appeals from the whole of the United

Kingdom.

The English Court of Appeal is the Court of Appeal for the unitary system of England

and Wales. Given that "English law" was historically also the law of Wales, it is

more appropriate to refer to decisions handed down by it as "English" decisions.

Decisions of other Courts (such as Queen's Bench and Chancery) will also be referred

to as "English" decisions.

12 In this context, it might be noted that the Scottish Council for International Arbitration has
prepared a draft Arbitration (Scotland) Bill, which has yet to be introduced to the Scottish
Parliament. One of the provisions of the draft Bill, if enacted, would repeal the Arbitration
Act 1975 (UK) - see scia.co.uk.
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XlI

ABBREVIATIONS

Convention/New York Convention

ECOSOC

GATT

ICC

ICC RULES

IMF

OECD

PICJ

UN

UNCITRAL

UNCITRAL Model Law
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The United Nations Convention on the

Recognition and Enforcement of Foreign

Arbitral Awards (1958).

United Nations Economic and Social

Council.

General Agreement on Trade and Tariffs.

International Chamber of Commerce.

Arbitration Rules of the International

Chamber of Commerce.

International Monetary Fund.

Organisation for Economic Cooperation

and Development.

Pennanent International Court of Justice.

United Nations.

United Nations Commission on

International Trade Law.

UNCITRAL Model Law in International

Commercial Arbitration.



UNCTAD

UNIDROIT

usc

WTO
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Xlll

United Nations Commission for Trade and

Development.

International Institute for the Unification of

Private Law.

United States Code.

World Trade Organisation.
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