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ABSTRACT

The proliferation of regional trade agreements in recent years raises the question
as to whether they are building blocks or stumbling blocks for the multilateral trading
system. Studies carried out by academics, the WTO and other reputable bodies have
mostly indicated that they have in the past contributed to the efforts of the WTO in
liberalising world trade by eliminating bamiers to trade among the parties to the
agreement and also by reducing barriers to the trade of third countries resulting in an
increase not only of intra-trade between the parties, but also trade between the
established regional trading bloc and the outside world. The WTO recognises the
important contnibution that could be made by regional trading arrangements to the
multilateral trading system and has consistently stated that the two approaches are not
mutually exclusive and could be complementary if regional trade agreements operate in

full openness and comply with WTO rules.

Under the rules of the WTO, Members wishing to form free trade areas and
customs unions have to comply with a number of requirements including liberalising
substantially all their trade and ensuring that the general incidence of tariffs and
regulations of commerce is not higher after the formation of the regional trading
arrangement. The rules have been designed in such a way as to protect the interests of
third countries. In fact, as stated in Article XXIV:4, "the purpose of a customs union or
a free-trade area should be to facilitate trade between the constituent territories and not

to raise barriers to the trade of other...[Members] with such territories."

To ensure that regional trade arrangements comply with the relevant disciplines
of the WTO, Members of the WTO are obliged to notify any trade agreement that they
enter into for examination by the WTO. To date, over 100 agreements have been
examined, but it is only in one case that there was a unanimous verdict. [n the rest of
the cases, opinions were sharply divided with parties to the examined agreements
insisting on conformity, while third countries expressed a contrary opinion. The
paralysis in the decision-making process could be attributed to the lack of clarity in the
WTO rules and the consensus principle which enables the parties to the agreement to
frustrate the examination process. It the WTO should be able to monitor eftectively

existing regional trade arrangements and the proposed ones which are very ambitious in



terms of the subject areas covered and the diverse membership. it is imperative for the
rules of the WTO to be clarified and strengthened and also the decision~making process
of the Committee on Regional Trade Agreements tundamentallv reformed to enable it to

make decisions.



Chapter 1

Introduction

**As the general incidence of al) tariff and other trade barriers decline world-wide, assuming the trend of the last
twenty years continue. the problem of preferential arrangements may fade in imporrance™

The main objectives of the General Agreement on Tariffs and Trade (GATT
1994), as set out in its preamble, are raising standards of living, ensuring full
employment, developing full use of the world’s resources and expanding the production
and exchange of goods. [t aims to achieve these objectives by eliminating
discrimination in international commerce and reducing barriers to trade.” The drafters
of the General Agreement seemed to be of the view that discrimination among countries
in international commerce could lead to the misallocation of the world’s limited
resources and ignite unnecessary tensions among trading nations. They appeared firm
in their belief that non-discrimination in international commerce could spur competition
among nations resulting in efficiency in global production, enhanced quality and

affordable prices for consumers. In other words, global welfare would be enhanced.

Article T of the GATT 1994 articulates the principle of non-discrimination in
international trade. [t obliges Members of the World Trade Organization (WTO) to
grant unconditionally to each other any benefit, favour, privilege or immunity affecting
customs duties, charges, rules and procedures that they give to products originating in or
destined for any other country. This obligation, frequently referred to as the “most-
favoured-nation” clause would, if strictly applied, prevent Members from forming
regional trading blocs, as such blocs have the effect of discriminating against non-
member countries, which could be WTO Members. Realising the difficulties that could
ensue from a strict observance of this rule, derogations were allowed under very strict

conditions.

"Jackson (1969) p623. Thirty years have passed since this statement was made by
Professor Jackson. Contrary to the expectations during that time, regionalism has grown in
strength and could be said to be threatening the multilateral trading order established by the
GATT/WTO.

*Pescatore et al (1991) pp10-11.

*See Frankel et al (1997) pp2-3. See further Vines (1995) p47.



The major exception to the most-favoured-nation clause is laid down in Article
XXIV of the GATT 1994. According to this Article, Members of the WTO can form
customs unions and free - trade areas with a view to abolishing or substantially reducing
barriers against imports from one another, providing they do not “raise barriers to the
trade of other...[Members] with such territories.” In other words, a regional trading
agreement that impedes or frustrates the functioning of the multilateral trading system

could be declared to be incompatible with the rules of GATT 1994.

During the Uruguay Round of trade negotiations, there was a surge in the
number of regional trading agreements that were notified to the GATT. the predecessor
of the WTO. In the first period of the negotiations (1986-1990), only five agreements
were notified to the GATT Secretariat. This figure increased dramatically in the second
and final phase of the negotiations (1990-1994); 28 agreements were notitied in that
period.® The very fact that these agreements were notified at a time when the Uruguay
Round, the most ambitious and comprehensive trade negotiations was taking place, is as

curious as it 1s interesting.

Were countries losing faith in the multilateral trading system and placing their
hopes and aspirations in bilateralism and regionalism? Did trade policy officials believe
that bilateralism and regionalism offered a better route to global trade liberalisation; or
could the proliferation of regional trade agreements during that time be attributed to the
fear that the Uruguay Round negotiations were not going to succeed, as was predicted
on numerous occasions after the failure to meet the original deadline? To put it
differently, was bilateralism and regionalism seen then as an “insurance policy” in the
event of the collapse of the talks, which were scheduled to be completed in 1990 but

dragged on for another four years?

‘Other exceptions to the MFN principle are the Enabling Clause which allows developed
countries to grant preferences to developing countries, without having to extend them to other
contracting parties of GATT/WTO and the "grandfather clause” which allows certain contracting
parties to maintain preferences that were in force before the General Agreement. Another
major exception to the MFN principle, which practically ceases to exist because of the "single
undertaking” approach of the WTO, is the various non-tariff barrier codes which were negotiated
during the Tokyo Round of Trade Talks. These codes operated on a "conditional" MFN basis as
only signatories to them could enjoy the rights and obligations resulting from them. See
Trebilcock and Howse (1995) pp26-27.

SArticle XXIV: 4 of the General Agreement.

SWTO (1995) p1.



To some extent, the failure of the third WTO Ministerial Conference in Seattle
in December 1999 has given rise to the same disillusionment with the multilateral
trading system during the Uruguay Round negotiations.7 Under pressure from their
corporations and other interest groups, countries which have traditionally been strong
supporters of the multilateral trading system, such as Australia, New Zealand. Japar. and
Singapore, are increasingly pursuing bilateral trade deals with some of their major
trading partners, as their confidence in the ability of the multilateral trading system to

safeguard and promote their trade interests has ebbed.?

The view has been expressed, however, that the proliferation of regional trading
arrangements should not give cause for alarm, as the two approaches to global free -
trade are not mutually exclusive. Regionalism, according to its most ardent supporters,
has provided the impetus for the adoption of multilateral disciplines in areas like
intellectual property and government procurement. It has acted as a laboratory for the
testing of rules and principles with a view to their implementation at the intermational
level. Support for the latter view has been expressed by some economists who argue
that a division of the world into three trading blocs - Europe. the Americas, and East

Asia - is the fastest road to multilateral free-trade.’

While it may be difficult to disparage this view given the protracted and difficult
nature of multilateral trade negotiations, it would be equally hard to denigrate the claim
that if the world were to be split into three trading blocs, certain regions and countries,

notably those in Africa and the Middle-East, would be marginalised and make the task

’See speech ("Globalizing Regionalism: A New Role for MERCOSUR in the Multilateral
Trading System”, pp1-2) by the Director-General of the WTO, Mr. Mike Moore, delivered in
Buenos Aires on 28 November 2000: "In the 1990s, it was widely assumed that building
complementary regional and multilateral institutions was the only way to grapple with the
complexities of a fast-changing international economy. But in the wake of Seattle — and our
inability so far to launch a new global trade round - has the time come to question that easy
assumption? Is there a risk that regionalism is becoming a stumbling-block, more than a
building block, for the new WTQO? Draining energy from multilateral negotiations? Fragmenting
international trace? And creating a new international dis-order characterized by growing rivalries
and margqinalization and the possibility of hostile blocks?"

Singapore has already concluded a free - trade agreement with New Zealand and is
currently negotiating similar agreements with Japan, Australia and the United States. South
Korea together with Japan and China are reportedly exploring the possibility of establishing a
free - trade area, which could later on possibly link up with the Association of South East Asian
Nations.

9Bergst(—:-n (2000) pp19-21. See further, de Melo and Panagariya (1992) p1.



of constructing an inclusive multilateral trading system difficult to attain. There is also
no guarantee that the split of the world into three trading blocs would eventually lead to
global free - trade. On the contrary. there is the risk that these three blocs may erect
barriers to the trade of each other and jeopardise the gains that have been made since the

creation of the GATT in the 1940°s."

With the successful conclusion of the Uruguay Round and talks under way for a
new trade round at the WTO at which issues of concern to businesses and other relevant
constituencies are expected to be addressed, 6ne would have expected a staggering of
the trend towards bilateralism and regionalism, considering the broad reach of
multilateral disciplines and the globaiisation of the world economy. As observed by the

Director-General of the WTO:

"In the early 1980s, the United States, among others, took the regional road
because they {21t the old GATT system was faltering. That world has changed.
Multilateral negotiations in the Uruguay Round succeeded, spectacularly so.
There 1s a new World Trade Organization in Geneva empowered with a binding
dispute settlement mechanism and a permanent institution to propel worldwide
liberalization. Twelve countries have entered the WTO since 1999, bringing the
total membership to 140. And many more should soon be joining — including of
course, China, as well as Chinese Taipei and Lithuania. It is ironic that just as
we are poised to create a univessal trading system — a system which millions of
people have worked to join — some governments at the regional and hemispheric
level could unwittingly put that universality at some risk.""'

Nevertheless the number of initiatives that have been proposed or initiated
clearly indicate that bilateralism and regionalism are here to stay. One of the most
significant proposals made to date, although no concrete plans have been drawn up, is
the establishment of a Pacific Free - Trade Area (PAFTA) which would link the

Americas and East Asia. [t is estimated that "such a bloc would be twice the size of the

“Ina speech to APEC Trade Ministers in Christchurch, New Zealand on 15 July 1996,
the then Director-General of the WTO, Mr Renato Ruggiero, observed that "we risk
fragmentation of the global economy into two, three or four preferential regioral blocs, each one
with its own rules and procedures, confronting each other at border. This 1s not the way in
which trade can best contribute to building a more integrated, more balanced, and ultimately a
more secure world".

"Supra note 7 at p5.
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European Union's economy”.'~ When 1t was first proposed in 1992, it drew a sharp
reaction from Australia, which wanted Japan, its largest trading partner, to be included

i the arrangement.

Another initiative of equal importance is the Asia - Pacific Economic
Cooperation (APEC). Currently member countries of APEC account for 46 per cent of
the world’s merchandise trade, and about 50 per cent of the world’s total annual output.
Under the terms of their informal agreement, the developed members are expected to
abolish all tariffs and non - tanff bamers to trade by the year 2010, while the
developing country members are expected to accomplish that objective by the year
2020. Another important initiative 1s that of the Trans - Atlantic Free - Trade Area,
which would link the European Union with the North American Free - Trade Area. The
idea was reportedly given short shrift when it was originally proposed by Prime
Minister John Chretien of Canada.” However, it is now being reported that
governments and businesses on both sides of the Atlantic are studying it with great
interest."* Business leaders have already been meeting under the auspices of the
Conference of the Transatlantic Business Dialogue (TADB). The prospect of the
NAFTA countries and member states of the European Union coming together to form a
free - trade area drew a sharp response from the former Director-General of the WTO,
Mr. Renato Ruggiero. He was of the view that such an agreement could undermine the
multilateral trading system and possibly erode the gains that have been made since the

creation of the system in 1947.

The recent proliferation of regional trade arrangements, especially the move to

have continent and inter-continent-wide free - trade agreements'’ such as the proposed

'?See "Joining Hands Across the Pacific” in the 21 January 2001 edition of the Financial
Times. The article discusses the policy perspectives of the new United States Trade
Representative, Mr. Robert Zoellick.

13According to the then Canadian Minister for International Trade when he and Prime
Minister Chrétian first spoke about building an economic bridge between Europe and North
America "the idea was treated as almost whimsicai--at best a distraction from more pressing
interests in Asia and Latin America, at worst a romantic echo of a bygone era": MacLaren
(1995).

"The British Prime Minister, Mr. Tony Blair, recently called for the establishment of a
free - trade area between the European Union and NAFTA: see report by Agence France-
Presse entitled "EU official plays down idea of EU-NAFTA trade pact” (AFP); 5 March 2001.

s Already there are plans for the establishment of a free - trade area in the Americas, in
Africa and in the APEC region. The European Union looks likely to expand to include countries
in Eastern and Central Europe. It has concluded a free ~ trade agreement with South Africa,



Free - Trade Area for the Americas (FTAA), the proposed Free - Trade Agreement
between the European Union and the Southern Cone Common Market (MERCOSUR)
and the European Union and Mexico, has led some Members of the WTO and
international economists to revisit the issue of the complementarity of such
arrangements with the multilateral trading system. They are of the view that
regionalism, if not strictly monitored or controlled, could cause the fragmentation of the
multilateral trading system. They make this prediction notwithstanding the indications
in empirical studies carried out by reputable bodies such as the WTO. the Organisation
for Economic Cooperation and Development (OECD), the International Monetary F und
(IMF) and the World Bank, that regionalism has on the whole been very supportive of
the multilateral trading system. They argue that the lack of tension between
multilateraiism and regionalism to date owes much to political restraint and the

simplicity of some of the agreements that were notified to the GATT.

They point to the increasingly complex agreements that are being entered into
by countries which contain provisions ranging from competition policy to investment,
subjects which are not yet regulated at the international level. The ground covered by
some of these agreements lends credence to the theory that they have the potential to
upset the delicate balance which has been established between regionalism and
multilateralism. The adoption of different rules on subjects not regulated at the
international level by the various regional bodies may complicate efforts to reach
agreement at the intemational level, as each group may insist on the superiority of its
rules and refuse to give them up during negotiations. The challenge currently
confronting policy makers is to find ways to ensure that regionalism continues to

support the multilateral trading system in breaking down barriers to international trade.

The objective of this dissertation is to establish that the relevant rules of the
WTO (Article XXIV of the GATT 1994) are fundamentally weak and incapable of
guaranteeing that regional trade agreements will continue to remain supportive of the
multilateral trading system. The rules are so ambivalent that they have tailed to provide
the necessary guidance to WTO Members wishing to form regional trading

arrangements, and also to Working Parties established to determine the consistency of

Mexico and some Mediterranean countries. It is also on track to negotiating a free - trade
agreement with countries belonging to MERCOSUR.



these arrangements with the multilateral trade rules. The Working Parties have
examined over 150 regional trade agreements, but conclusive results were given in only
one case. Thus, the legal status of all examined regional trade agreements remains
unclear. The fact that an agreement may be in force does not mean that it has been

approved by the WTO as being consistent with its rules.

Given the proliferation of regional trade agreements and the real risk that they
could undermine the multilateral trading system, this dissertation makes suggestions for
strengthening the relevant rules of the WTO and improving the examination process so
that the Committee on Regionai Trade Agreements, which is now charged with the
responsibility of examining the consistency of agreements with the relevant multilateral

trade rules, could reach definitive conclusions.

This dissertation draws heavily on published GATT/WTO documents, as very
little has been written on the subject from a legal perspective. Most of the literature on
the subject has been written by economists who have been primarily concerned with the
issue of trade diversion and trade creation, and the impact of regional trade agreements
on the muitilateral trading system. By contrast, considerable debate on the relevant
rules of the WTO has taken place in the Working Parties established to examine the
consistency of regional trade rules with the provisions of Article XXIV of the GATT

1994 and in the recently established Committee on Regional Trade Agreements.

The dissertation is divided into seven sections. The second section provides a
brief overview of events during the interwar period, and discusses the rise of
protectionism among the major trading nations. It also traces attempts by policymakers
in the United States and the United Kingdom to fashion a multilateral trade order based
on certain key principles, especially the non-discrimination principle, and traces the

history behind Articie XXIV.

The third section examines the normative and empirical reasons for the
formation of regional trading arrangements. The reasons examined include the desire of
countries to achieve peace and security to enable them to promote economic growth and
sustainable development, the belief that a regional economic grouping could assist them

to achieve economies of scale and increase the negotiating leverage of the constituent



member countries during multilateral trade negotiations, as well as their chances for

attracting foreign direct investment.

The fourth and fifth sections examine the substantive and procedural
requirements of - Article XXIV and the interpretative difficulties that have been
encountered over the years, and the attempts by the Understanding on the Interpretation
of Article XXIV to resolve some of these difficulties. A number of suggestions are
made to tighten the rules in light of the overall objective of ensuring that regional trade
agreements complement the multilateral trading system as embodied in the WTO. The
fourth section examines the provisions of Article XXIV:4-5 of the GATT 1994, while
the fifth section examines the provisions of Article XXIV:6-8 and provisions of the
Enabling Clause, which is an alternative legal basis for the formation of regional trade

agreements by developing countries.

The sixth section considers the examination process and analyses the
consequences of the failure by WTO Members to arrive at definitive conclusions
regarding the consistency of an agreement with the provisions of Article XXIV. [t
examines whether unlike the Working Parties, which were established to examine the
consistency of agreements with the provisions of Article XXIV, the Committee on
Regional Trade Agreements would be in a position to reach conclusions on the
compatibility of agreements with the multilateral rules. A number of suggestions are
made for strengthening the examination process and making it easier for the Committee

to reach conclusions.

This section also reviews the relevant panel decisions on whether the dispute
settlement provisions of the WTO can be invoked to challenge the consistency of an
agreement with the multilateral trade rules. It analyses whether panels should be
allowed to rule on the consistency of an agreement with the provisions of Article XXIV,
especially considering that, out of more than 100 Working Parties that have been
established, only one was able to come to a unanimous decision. The relevant
provisions of the Understanding are examined. in that context. to determine whether
they authorise Members to challenge the consistency of an agreement with the
provisions of Article XXIV, or whether they allow Members to invoke the dispute

settlement provisions to challenge the operation of a regional trading arrangement.



The seventh concluding section. summarises the salient points made in this

thesis.



10

Chapter 2
Regionalism Versus Multilateralism

One of the most vexing issues confrontmg international economists, trade
officials and policymakers today is whether the spread of regional trade arrangements 1s
compatible with the multilateral trade order established in 1948 under the auspices of
. GATT and now the WTO. This issue is hardly novel, as it has been debated since the
beginning of this century, especially during and after the Second World War. At the
neart of the matter is whether the two approaches are mutually exclusive or whether
they are complementary in the sense that they reinforce each other and work towards

achieving the same objective i.e. the reduction/elimination of barriers to world trade.

To put the issue in its proper perspective, it is necessary to look back to the
interwar years and determine the effects of the economic and trode policies whic™ were
pursued by the then major trading nations. Two main periods could be isolated for the
purposes of this study, namely the period between 1914 and 1928 and the period from

1929 until the outbreak of the war ten years later.
2.1 The Rise of Protectionism: 1914 — 1939 (the Interwar Years)

Notwithstanding the havoc that was wrought on the world economy by the First
World War, the major trading nations did not completely abandon their laissez-faire
attitude towards international trade.'® Whereas their priority immediately after the war
turned to the rebuilding of their economites, they did not aggressively adopt protectionist
policies to shield their industries from foreign competition. Average tariffs on imports
in the major trading nations were quite moderate compared to the rates which were later
imposed in the late 1920s, and their trade policies mostly had an outward-oriented
posture. In fact, the early 1920s have been vanously described in the literature as the
period of globalism. The major trading nations did not exhibit any special preference for

bilateralism or regionalism over multilateralism. Contrary to expectations at that time.

*The use of discriminatory tariffs was a feature of the commercial policy of France,
Germany, Spain and other countries even before the first World War. See Brown (1950) p29.
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world trade grew by a reasonably healthy margin confirming the confidence that

countries had in multilateralism. As noted by Patricia Clavin:

“During the 1920s, when the world’s leading economies still espoused the
principles of free - trade, believed to have brought unprecedented growth to the
world economy in the nineteenth century, the volume of world trade was on a
gentle but upward trend. Taking 1929 as the base year of 100, world trade had
grown from 94.3 in 1925 - over 6 per cent in four years - despite the generally
fragile state of the world economy.”"’

The fragile state of the world economy in the aftermath of the war created
constituencies in the major trading nations which urged their governments to jettison
free - trade principles and adopt protectionist policies to shield domestic industries from
foreign competition. Some governments later capitulated to this demand and imposed
extraordinarily high tariffs and a number of non-tariff barriers including quantitative
restrictions with the view of making imports uncompetitive in their domestic markets.
This nationalistic sentiment was not confined to Europe alone, but also had roots in
North America and Japan. The United States, for example, whose economyv had been
the least affected among the then major industrial powers erected high tariff walls so as
to nurture and consolidate its domestic industries, which were later to dominate the
world. Germany, France and Britain also succumbed to this wave of nationalism and
imposed discriminatory taniffs and other trade-restrictive measures in the late twenties
and early thirties. The flagrant breaches of the unwritten multilateral rules governing
international trade, economic and monetary relations between states meant a significant
shift in the trade and economic policies of countries which had from time immemorial

professed their faith in multilateralism.

In order to counteract the disastrous effects of these “beggar thy neighbour
policies”, which as pointed out took the form of high tariffs ard numerous non-tariff
barriers, most countries ‘“sought refuge in bilateralism and regional trading
arrangements and retaliated against increased protectionism by devaluing their
currencies and raising their tariffs”.'® The de facto delineation of the world economy

into competing trade blocs was to prove disastrous for the world economy: world trade

Clavin (1996) p32. See further Curzon (1966) p22.

®Geiger (1996) pS6. See further Arndt (1944).
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and economic growth stagnated and even plummeted to levels never previously

recorded:

“By 1932, three years after the Great Depression had taken hold, the trade index
had fallen to 39.1 per cent, a fall of 60 per cent. By 1934 it had fallen to 34 and
although world trade rose to 40.5 per cent in 1938, it was still 60 per cent lower
than it had been in 1929, this despite the fact that most countries had surpassed
the GDP levels attained in 1929. The armaments of trade protection were
widespread and varied, encompassing such measures as sanitary regulations,
duties levied against ‘abnormal (dumped) imports, general flat rate tariffs and
quota systems. The history of the Great Depression seemed to prove that no
nation was immune from the highly contagious protectionist fever which
flourished in the severely depressed economic environment. By 1931, Germany,
France, Czechoslovakia, Spain, Hungary, Austria and the United States taxed
protected imports by over 40 per cent, with some protective taxes rising as high
as 68.5 per cent in the case of Spain. No example is more convincing than that
of Britain whose move to protectionism in 1932 marked the end of a
commitment to free - trade begun in 1846 which, to many, had not merely
coincided with but sponsored the unprecedented expansion and dominance of

Britain in the world economy of the nineteenth century”.'’

Economic historians have for some time debated strenuously the reasons why
protectionism triumphed over liberalism during the fate 1920s and early 1930s. The
loss of confidence of countries in multilateralism, and the resort to bilateralism and
regionalism to further trade, financial and economic interests has not been attributed to
one particular cause. According to some accounts, the principal reason why the major
trading nations became inward-looking and implemented protectionist policies was the
failure by the United States “to recognise and fulfil its responsibilities as a hegemon in
the world economy”. The absence of a hegemon to dictate, monitor and enforce the
unwritten rules of international economic relations, it has been argued, assured countries
that they could pursue their own narrow interests and ignore the collective interests of

: : 20
the international community.

This reasoning has been challenged by some commentators who argue, and in
my view persuasively, that it would not be appropriate to attribute the rise of
protectionism in the late 1920s and early 1930s to the policies implemented by the

United States or its failure to exercise the tremendous intluence it had after the First

"9Clavin (1996) p32
“Clavin (1996) p33
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World War to get other nations to maintain liberal policies.”' The fact that the United
States was probably the only economic superpower at that time did not mean it had
responsibility to regulate international economic relations. Even if the United States
was willing to assume that role, it would have only succeeded if other countries such as
Britain, Germany and France were willing to coordinate and cooperate with it. It is
known that these countries failed to cooperate “to combat the depression because their
analyses of the causes of the depression [which were different), coupled with the

priority of national politics, left little common ground between them”.*

The immediate goals of most European eountries straight after the war did not
coincide with the interests of the United States. Whereas the war bankrupted several
European nations, the economic position of the United States was consider-bly
strengthened by it. Restoring internal balance (full employment, low inflation and
steady economic growth) was uppermost in the minds of European policymakers, who
were prepared to pursue any policy options which would facilitate the achievement of
their objectives including increasing trade and generally forging closer economic links

with neighbouring countries. As rightly pointed out by Clavin:

“The triumph of regionalism over globalism in the interwar period owes far
more to the failures of multilateral cooperation in an increasingly complex
political and ever-changing economic world, than to the failure of the United
States to exert leadership in the world economy. The regionalism which gripped
Europe, in particular, after 1930 was not triggered primarily as a retaliatory
response to the protectionist measures adopted by others, but was largely
conditioned by internal political and economic elements which, for a variety of
reasons, were able to exert a particularly strong influence over international
trade.”™ (italics added)

The disastrous effects of these “beggar thy neighbour policies” soon became
apparent to policymakers, who realised that these policies were not only punishing their
trading partners, but also their own econemies which lost much of the dynamism
displayed in the preceding years. Keeping out imports meant that their industries could

no longer have access to cheaper raw materals, inputs and spare parts and technology.

21Geiger (1996) p57. See further Kindleberger (1987).
“Clavin (1996) p33.
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Consequently, a number of industries in the major trading nations operated under verv
uncompetitive conditions. Resources which could have been put to good use in other
sectors were diverted into the production ot goods which could have been imported
cheaply from elsewhere. Instead of achieving economic growth, the economies ot most

countries contracted during this period.

This led policymakers and economists to search for solutions to this emerging
problem which threatened the prosperity, peace and security of the world. The view
was advanced by some economists that the only wviable solution was to .reject
protectionism and the short-sighted economic and monetary policies designed and
implemented by governments to achieve internal balance. Reformist economists and
policymakers, partially influenced by the writings of Maynard Keynes, who had
reasoned in his seminal book, 7he General Theory of Employment, Interest and Money,
that external balance (balance of payments in equilibrium, stable exchange rate) could
be achieved only as an extension of internal balance®, argued for a complete overhaul
of the world economy. They argued forcefully that the fortunes of countries were
intertwined and that it would be illusory for any country to think that it could pursue
expansionary economic policies in isolation and achieve healthy economic growth and
prosperity. A spirit of good neighbourliness was needed to replace the mistrust and
deep suspicions that countries haboured as a result of the war. By and large, the
writings of these prominent economists and policymakers influenced the governments
of the major trading nations, particularly the United States and the United Kingdom

who during the war started negotiations on a blueprint for the global economy.
2.2 The Resurrection of Multilateralism

Once 1t became clear to governments that they could no longer pursue
expansionary economic polictes in isolation and expect robust economic growth,
security and prosperity, they became open to the idea of the creation of a multilateral
framework to regulate international economic relations among countries. The United
States, still smarting from the accusation that it shied away from its responsibilities by

not recognising and fulfilling 1its role as a hegemon in the world economy, was

BClavin (1996) p35. See further Simmons (1944).
*Keynes (1949).
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determined to capture the high-ground and lead in the effort to reconstruct the world
economy, after its disruption by a patchwork of bilateral and regional trade and
commercial agreements. The United States had become the most dominant economic
power and had grown in self-confidence.” It did not have to look to the United
Kingdom for direction. It realised, however, that without the active support of the
United Kingdom and other European powers particularly France (the Allies), it would

be difficult to formulate proposals which would be acceptable to the rest of the world.

During preliminary discussions between American and British officials about the
shape of the post - war economy, it soon became apparent that reaching an agreement
on liberalisation of world trade was going to be immensely difficult. Whereas both the
British and the Americans agreed on the need to liberalise world trade, their suggested
approaches to achieving that objective revealed a wide gulf between them. Beneath the
clash between their foreign economic policies was the desire of each to maintain some
forms of protectionism to satisfy some very powerful domestic constituencies. In any
case, the focus of their initial discussions was on the creation of a staﬁle international
monetary and financial system. Negotiators from the two countries reasoned that a
stable international monetary and financial system was needed to restore currency
convertibility and normalise financial relations between countries, without which it

would be extremely difficult to engage in international trade.”®

After difficult negotiations, the two sides were able to produce a document which
formed the basis for the negotiations. The document, known as the White and Keynes
Plan, was released in the spring of 1943. It included plans for the free working of a
multilateral payments mechanism and the abolition of commercial controls that
impeded international adjustments. The following vear the Bretton Woods Conference
was convened to draft charters for the International Monetary Fund (IMF) and the
International Bank for Reconstruction and Development (World Bank). In the course of
the negotiations, the participants underiined the need to establish a multilateral trade

regime. They were of the view that an effective multilateral regime which would

®An interdepartmental memorandum issued by the State Department's Division of
Commercial Policy allegedly stated that “the only nation capable of taking the initiative in
promoting a world-wide movement toward the relaxation of trade barriers is the United States”.
See Gardner (1956) p102.
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guarantee stability, economic growth and prosperity could not be created by planning on
the financial side alone; it also needed to be based on equivalent measures in the field of
commercial policy. To that end. they recommended that efforts should be made to
ensure a reduction of ““obstacles to international trade and in other ways promote

mutually advantageous international commercial relations”.

As indicated above, the negotiations for the establishment of a multilateral trade
regime proved more difficult due to the legacy of interwar protectionism. The Great
Depression had severely distorted normal trade patterns and restoring these was the
priority of most European powers including the United Kingdom and France. The
United Kingdom, in particular, was determined to maintain the trade links it had with 1ts
colonies. Any new multilateral trade regime which ignored this aspect of British foreign
economic policy was unacceptable. The Americans, on the other hand, were determined
to persuade Britain to end its imperal preference system, as they thought it was
distorting world trade and giving an unfair advantage to the British. A level-playing
field on which all trading nations could compete based on their comparative advantages
was what was needed to rejuvenate world trade and increase the prosperity of the
world.®® Nevertheless given the commonality of interests and traditional links between
the two countries, they agreed to launch exploratory talks on post World War
commercial policy, as they had done with international monetary and financial policy.
After protracted negotiations the two countries produced the Atlantic Charter in August
1941 which outlined their plans and objectives for the future. Among other things, it
was stated that it was their “desire to bring about the fullest collaboration between all
nations in the economic field with the object of securing, for all, improved labour

standards, economic development and social security”. That “they will endeavour, with

“Curzon (1966) p29.
7 Jackson (1969) p40.

%It has been suggested that the British imperial preference system was less distortive
of world trade than the economic policies of Germany and Japan:" After the Nazi ascent to
power Germany sought to dominate economic relations with its neighbours through a web of
bilateral trading agreements. Except in the Balkans, this strategy did not succeed in
establishing an autarchic economic space under exclusive German control...Other forms of
economic regionalism, including the Soviet-style state trading and the Japanese Co-Prospenty
Zone, similarly exploited smaller countries in the vicinity. As a general trend, countries resorted
to preferential trade agreements. However, the economic regionalism of the British
Commonwealth and Empire only marginally altered trade flows among member
countries...Arguably, the British imperial preference system proved far less disruptive to the
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due respect for their existing obligations, to further the enjoyment by all states, great or
small, victor or vanquished. of access, on equal terms, to the trade in the raw materials

of the world which are needed for economic prosperity”.*’

As previously noted. the Americans were interested in creating a level playing
field for all countries. Thev were against all forms of preferences, as they thought these
had the potential of distorting international trade and creating unnecessary tensions
between countries. In a foreign economic policy speech, the then Under Secretary of

State, Mr Sumner Wells underlined this point:

“Nations have more often than not undertaken economic discriminations and
raised up trade barriers with complete disregard for the damaging effects on the
trade and liveiihood of other peoples, and, ironically enough, with similar
disregard for the harmful resultant effects upon their own export trade...The
resultant misery, bewilderment, and resentment, together with other equally

pernicious contributing causes, paved the way for the rise of those very

dictatorships which have plunged almost the entire world into war”.*

Whereas Britain and other European countries appreciated the American point of
view on an intellectual level, they entertained the fears that acceptance of it would mean
giving the Americans carte blanche to dominate the world economy. The Bntish, in
particular, had calculated that given the competitiveness of American industry, they
could not compete with the Americans on their home turf, even if they significantly
reduced their tariffs. The only way they could redress the imbalance, to a certain extent,
was to maintain the imperial preferences system. The American Administration knew
that they could only convince Congress to reduce tariffs on imports when they had
obtained a similar gesture from foreign governments. Their experience was based on
the comments that were made by the legislators when passing and extending the validity

of the Reciprocal Trade Agreements.

world economy than the aggressive foreign economic policies of Germany and Japan”: see
Geiger (1996) pp59-60, citing Hirschman (1980).
#Jackson (1969) p40.

bid at p38. The then Director of the Office of Economic Affairs of the Dep.itment of
State made a similar observation: "“We've seen that when a country gets starved out
economically, its people are all too ready to follow the first dictator who may rise up and promise
them all jobs. Trade conflicts breeds non-coaperation, suspicion, bitterness. Nations which are
economic enemies are not !ikely to remain political friends for long”.
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To ensure that Britain compromised on its imperial preferences system. the
Americans promised financial aid and a reduction of their tariffs. The British were
hesitant, as they thought the American offer would be insufficient to offset the loses that
they would incur if they were to give up the preferences system. With the passage of
time a number of events, including the controversial Savannah Conference.’’ proved
that notwithstanding American romanticism with free and non-discriminatory practices
in international monetary, financial and commercial relations, there was a limit to how
far they were prepared to go to achieve this “overarching” objective. American
enthusiasm was subject to limits defined by domestic political considerations and

. . L 2
international aspirations.”

The British and other European powers came to accept that, and realised that if
progress was to be made in the negotiations they had to make compromises; they could
not expect the Americans to abandon all their initial negotiating positions. The extent to
which they had to go to make compromises was to be determined in the following
years. After an understanding was reached between American and British negotiators,
the American government released in 1945 a draft proposal for the establishment of an
“International Trade Organization (ITO)”. Among other things, the proposal isolated
four issues which had to be dealt with comprehensively, if efforts to establish a non-

discriminatory international trading regime were to succeed. ™

In December 1945, the United States government invited a number of countries

to Washington with the view of entering into negotiations for a multilateral trade

The Savannah Conference was convened with the view of setting up the World Bank
and the IMF, elect their first directors and formulate policy. Whereas others nations, particularly
Britain, pressed for a liberal interpretation of the "scarce currency” clause in the Articles of
Agreement of IMF, the Americans insisted on a restrictive interpretation of the clause, as they
did not want the IMF to "become a sieve for the outpouring of American dollars”. The policy
difference arose because the other nations wanted countries with trade surpluses to make their
currency freely available to the IMF, which in turn would make the currency available to
countries experiencing huge balance of payments deficits. The proposal of the other nations
would also have allowed countries experiencing chronic balance of payments difficulties to
discriminate against the exports of creditor nations. In the end, the American position was
somewhat prevailed. Resort to the "scarce currency” provision could only be resorted to in
exceptional circumstances and only with American consent. see generally Meade (1948) pp1-
18.

*Geiger (1996) pp62-63.

These are (a) restrictions imposed by government; (b) restrictions imposed by private
companies and cartels; (¢) fear of disorder in the markets for certain primary commodities;
and(d) irregularity or the fear of irregularity in production and employment: see Jackson (1969)
pp40-41.
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agreement. The United States hoped that the newly established United Nations
Economic and Social Council (ECOSOC) would be the focal point for all efforts to
establish a non-discriminatory intemational trading system. Accordingly in February
1946, it tabled a motion at the first session of ECOSOC for the convening of a “United
Nations Conference on Trade and Employment” to start work on the drafting of a
charter for an International Trade Organization, and also to pursue multilateral
negotiations for reductions in world-wide tariffs. Following the adoption of this
resolution by the ECOSOC, a Preparatory Committee was established to discharge this
mandate. Before its first meeting in October 1946, the United States government
issued  for its consideration a “Suggested Charter for an Intemational Trade
Organization”, which was based on proposals jointly drafted by American and British

negotiators following their bilateral meetings.™

The draft charter formed the basis for the negotiations between the countries that
were invited to Washington, and was amended at successive conferences from 1946 to
1948 in London, New York, Geneva and Havana to accommodate the views of the
participating countries. The final version was agreed on at Havana in March 1948, and
became known from that time as the “Havana Charter”. The Charter was later
presented to governments for ratification, but it failed to receive the endorsement of the
American administration, which sensing the mood in Congress, decided not even to
seek Congressional approval for it. Given America’s unique position in the world
economy at that time, it became clear that the Charter could not survive and that plans

for the establishment of the ITO had to be shelved.
2.3 The Demise of the ITO and the birth of GATT

The failure by the American Administration to receive congressional support for
the Havana Charter was in some respects odd, as the Charter reflected mostly the views
of American policymakers. As previously noted, the Charter was based on proposals
drawn up by American and British negotiators following many hours of bilateral

negotiations. One conclusion which could probably be drawn from the chronology of

#The resuits of the bilateral negotiations between the United States and the United
Kingdom were incorporated in a document entitled "Proposals for Expansion of World Trade
and Employment".
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events 1s that there was not close cooperation between the Administration and Congress,
otherwise the former would have insisted on the incorporation of provisions which
would have allowed the passage of the Charter in Congress. The defeat of the Charter

was a defeat of American ideals and aspirations.

Throughout the negotiations for the establishment of the ITO, the Americans
inculcated upon their negotiating parties the virtues a of non-discriminatory
international trading regime, and the resulting need to abolish all non-tariff barriers and
reduce progressively tariffs on imports. To make sure that governments would not
renege on their undertakings, the Americans insisted on a legally binding agreement,
under which aggrieved countries could seek redress. This legalistic approach reflected
American confidence in regulation, and its determination to resist abusing its new status
as the world’s leading economic power. A rules-based system in their minds would
help restore confidence, certainty and predictability in the multilateral trading system.

As noted by Professor Dam:

“Simply stated, the U.S. position was that, in general, non-tariff barriers should
be abolished forthwith and that all tanffs should be reduced through
international negotiations. The U.S. view of the means best calculated to achieve
these substantive goals was equally important. Oversimplified only slightly, it
was that all non-tariff barriers should be flatly prohibited within the framework
of a comprehensive code governing world trade. This codification would limit
severely the right of individual governments to interfere with the free flow of
private trade. Transgression of the code would be an unlawful act. The role of
the international body that would be the institutional expression of the code
would be to interpret and, if need be, to enforce the code; its role would thus be
not unlike that of a court determining whether crimes have occurred...The code
would lay down the law, and the members would be law-abiding." 35 (italics
added)

It has been suggested that the American bluepnint for the world trading system
was too ambitious and failed to take into account the realities at home and abroad.
Professor Dam has given three reasons why the Havana Charter became so unpopular
leading to its rejection in the United States Congress, and the consequent demise of the
plans to establish an International Trade Organisation to oversee world trade and lay

down the rules governing international trading relations between countries.
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2.3.1 Competing Philosophies Between the Negotiating Parties

As has been stated. it was the ambition of the Americans to reconstruct after the
end of the war a non-discnminatory multilateral trading system which would guarantee
almost the same level of treatment to all countries. That negotiating strategy meant that
it would be incompatible for countries to maintain preferential regimes which

discriminated against countries which were not parties to a regional trade agreement.

The Europeans, particularly the British and the French, were adamant to abolish
all restrictions not for reasons purely connected with “‘conventional protectionism”, but
for what they perceived as overriding national interests. Most countries were reluctant
to devalue their currencies and adopt flexible exchange rates because of concerns
relating to wnflation. The need to create employment for millions of people who were
put out of work during the war made some countries reluctant to remove wartime
controls and other barriers to trade. They wanted to rebuild and strengthen their ruined

domestic industries before opening up to foreign competition.

The prevailing view in several European countries was that unbrialed free - trade
could hamper national economic recovery and prolong the economic crises experienced
during the war. Countries experiencing balance-of-payments difficulties wanted to have
the flexibility to impose quantitative restrictions and other restrictions to safeguard their
foreign exchange reserves, so also did countries in the early stages of development.
Countries which believed in a strong role for government in international trade did not
want to completely cede their “obligations” under any agreement. They wanted the
flexibility to assist industries which had an export potential by being able to grant them
subsidies, and shield them away from competition by use of tariffs and quantitative

restrictions.

With these divergent views, it became clear that the United States had to make
concessions on its proposals, if it were to win the support of the then major countries

such as France and the United Kingdom:

3Dam (1970) pp12-13
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“The code that the Uniied States sought could. however, only be put into effect by
common agreement. Consequently, the U.S. draft of this code was shot full of
holes, first at home by the need to permit continuation of certain U.S. protectionist
policies, then abroad by the British insistence on continuing the impenal
preference arrangement (which involved-discrimination by the Commonwealth
countries in favor of one another) and on retaining the right to use quantitative
restrictions to protect the shaky pound sterling, and finally at the dratting
conferences by countries that differed profoundly from the United States in their
view of the role of the state in international trade. The result was a grotesquely
complicated document that included a multitude of detailed compromises and that
all too often saw a free - trade principle followed immediately by an exception
authorizing trade restrictions.™® (emphasis added).

The failure of the American government to gain the support of other countries for
its original proposals turned American public sentiment against the Havana Charter.
Many observers questioned the benefits of the proposed Charter to American economic
interests. If anything, it was third countries who stood to gain from an agreement which
would commit the United States to reducing tariffs, restricting the use of subsidies and
generally granting third countries more liberal access to the American market. It is
reported that an article in the Fortune magazine entitled “How the U.S. Lost the ITO

Conferences” captured the prevailing mood in the United States.”’
2.3.2  The International Environment

It has been suggested that U.S. trade diplomacy in the attermath of the war failed
because of the insistence of its policymakers on a more legalistic model for conducting
intermational economic and financial relations. During the economic crises of the late
1920s and early 1930s, American policymakers came to believe that regulation was
necessary if there was to be economic recovery. The emergence of the American
economy from recession and its subsequent ascendancy to the most powerful economy
in the 1940s was credited in part to regulation by the then government. If regulation
had worked at the domestic level, then it should work at the international level. The
code-of-laws approach favoured by the United States was judged to be ill-suited for the
international environment considering the very different backgrounds, values and
economic interests of the various countries participating in the conferences. To quote

Protessor Dam again:

*Dam (1970) p14.
ibid
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“[The] code-of-laws approach was ill-adapted to the nature of the international
economy and to the international financial system. The code was to operate in an
uncontrolled environment in which the quantity. content. and direction of world
trade was constantly changing as a result of natural economic forces...Prewar
trading patterns had been destroyed, and postwar patterns had not been definitely
established...The intemational financial system was not designed to permit major
changes to occur smoothly without direct controls on trade. Monetary reserves
were concentrated in only a few countries. The remaining countries had no
reserves to fall back upon when imports threatened to exceed exports. The
international community was committed by tradition and by the Articles of
Agreement of the International Monetary Fund to a financial regime under which
adjustments in exchange rates was permitted, but only as a last resort. Small and
frequent changes in exchange rates, which were precisely what was needed to deal
with most payments imbalances, were considered incompatible with the rules of
the financial system.”®

Given the overriding goal of most countries to reconstruct their war-ravaged
economies and put millions of people back to work, there was the reluctance to accede
to any agreement which would limit their options. A legally binding comprehensive
trade agreement together with the Articles of Agreement of the IMF would have
constrained their ability to adopt policies which would spur economic growth and
promote employment, even if only in the short or medium term. Had U.S. policy makers
opted for a less rigid approach, it could have found overwhelming support for .nost of

its proposals.

2.3.3 Institutional Framework

Another reason given for the failure of U.S. trade diplomacy was its
policymakers’ insistence on setting up an institution and endowing it with well-defined
functions leaving it with no significant room to manoeuvre. The role the United States
wanted the ITO to perform was to some extent mechanical. It wanted it to be the
guardian of the Havana Charter, which meant it would have had the responsibility of
applying and enforcing the rules embodied in the Charter. It could not have acted as a
forum for finding appropriate solutions to disputes that might have arisen between the
parties. The legalistic approach preferred by the United States was thought not to be
apposite given the very different backgrounds and economic interests of the signatories

to the Charter. It has been argued that tor the ITO to fulfil the aspirations of the major
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trading nations, it had to be flexible in its interpretation of the rules that had been agreed
upon. A strict interpretation of the rules would have frustrated the attempts by many

countries to rejuvenate their economies and create employment:

“What was needed was not an enforcement agency, but rather, in view of the
differences that divided countries and of the economic and financial
environment of intemational trade, an institutional framework within which
countries might examine the particular circumstances of spectfic trade problems,
thereby, if possible. identitying their common interest and working out mutually
acceptable solutions. Since the different policies pursued by different countries
reflected competing values, it was important to create procedures for clarifying
the common interests of the various trading countries and for establishing the
impact of specific commercial policies.”””

It is no coincidence that the GATT which became the principal institution for
regulating world trade after the war eschewed legal solutions to problems that arose
from the application of the provisions of the General Agreement. There was the
tendency to search for amicable solutions to problems that arose between contracting
parties to the Agreement. Its employment policy was even biased against lawyers; the
first lawyer is reported to have been recruited in 1981. It is interesting to note that the
recruitment of more lawyers by the GATT/WTO has resulted in the institution
becoming more legal-oriented. Increasingly the WTO Agreement is being seen as a
contract between countries whose terms have to be respected judiciously by its

signatories.*
24 Origins of Article XX#V of the General Agreement

The genesis of the present Article XXIV of the General Agreement is Article 38
of the first draft Charter of the ITO, which was drafied at the meeting of the
Preparatory Committee of the United Nations Conference on Trade and Employment
(“UNCTE”) in London."" It contained provisions dealing with the territorial application
of chapter V of the Charter (“General Commercial Policy”), customs unions and trontier

traffic. The pertinent part of the Article (paragraph 2) 1.e. the part dealing with customs

*31pid at p15.

ipid at p20.

““See generally Petersmann (1997).

“"The discussions on Article 38 were based on Article 33 of a draft Charter submitted to
the Preparatory Conference for deliberations by the United States.
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unions, provided that the commercial policy rules should not be construed to prevent
advantages accorded by any member to adjacent countries in order to facilitate frontier
traffic, “or the formation of a union for customs purposes™ of any customs territory of
any member and any other customs territory on the condition that the duties and other
regulations of commerce imposed by any such union in respect of trade with other
members should “not on the whole be higher or more stringent than the average level of
the duties and regulations of commerce applicable in the constituent territories prior to

. 42
the formation of such union™.

The London draft contained a provision which required any member proposing
to enter into a customs union to consult with the ITO, and fumish it with all relevant
information about the proposed union so as to enable the Organisation to make
appropriate recommendations to the members. It also contained a new provision which
would allow in exceptional circumstances a deviation from the MFN principle to permit
the creation of new preferential arrangements, prc -ided two-thirds of the members of
the ITO would support such an arrangement.43 At the meeting of the Drafting
Committee in New York in 1947, no substantial changes were made to the London

Charter by the Preparatory Commuittee.

At the second session of the Committee in Geneva later in the year, a number of
changes were made to the London Charter. Firstly, the first paragraph of what had now
become Article 42, on the territorial application of the Commercial Policy Chapter, was
redrafted. Secondly, language was added to the effect that contracting parties could
adopt an interim agreement for the formation of a customs union, provided the
agreement had annexed to it a definitive plan and schedule for the attainment of the
union within a reasonable period of time. The proviso to paragraph 2(b) was altered to
read that the duties and other regulations of commerce 1imposed by, or any margins of

preference maintained by, any customs union or interim agreement in respect of trade

“2See note MTN.GNG/NG7/W/13 prepared by the GATT Secretariat on Articte XXIV of
the General Agreement, 11 August 1987. See further WTO (1994) Vol2, pp739-740. The term
"a union of customs territories prior to the formation of such union" was defined in Article 38 as
"the substitution of a single customs teritory for two or more customs territories, so that all
tariffs and other restrictive regulations of commerce as between the territories of the union are
substantially eliminated and substantially the same tarffs and other regulations of commerce
are applied by each of the members of the union to the trade of territories not included in the
union".

 MTN.GNG/NG7/W/13.
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with members of the ITO should not on the whole be higher or more stringent than the
average level of the duties and regulations of commerce or margins of preference
applicable in the constituent termitories prior to the formation ot a union or the adoption
of an interim agreement. Procedural rules relating to interim agreements were also
written into the Geneva draft. The provision relating to the new preferential
arrangements in exceptional circumstances was deleted and covered under Article 15 of
the Economic Development Chapter entitled “Preferential Arrangements for Economic

Development”.

Article 42 of the Geneva Draft Charter was included as Article XXIV of the
General Agreement on Tariffs and Trade, which was concluded in October 1947. The
new Article XXIV, however, contained two new provisions which were not in the
Geneva draft.** A substantial revision of Article 42 of the Draft Charter occurred at the
plenary of “ UNCTE” at Havana in 1947/48. The three subjects which had been
covered by one Article (territorial application, customs unions and frontier traffic) were
now dealt with in separate articles.” The relevant Article for our purposes, Article 44,
contained very novel provisions as to significantly change the content of the provisions
of the Geneva draft on customs untons. Firstly, Article 44 of the Havana Charter for the
first time made provision for the establishment of free - trade areas, which was quite
surprising given the well known objections to such arrangements by the United States.
It has often been assumed that Article 44 was expanded at the insistence of France,
Syria and Lebanon who were interested in forming a trading arrangement which would
give them some autonomy in their dealings with third countries. It has been suggested,
however, that the prime mover for the redrafting of Article 44 was the United States,
which for ideological reasons did not want it to be known that it was in favour of free -

trade agreements on a limited scale:

“Paragraph 5 of the original Article XXIV permitted India and Pakistan to enter into
special arrangements with respect to their mutual trade. Paragraph 6 obliged coritracting parties
to ensure the observance of the provisions of the General Agreement by regional and local
authorities within their respective territories.

““The new Article 42 which dealt with territorial application was an amended version of
the first paragraph of Article 42 of the Geneva Draft Charter. Article 43 of the Havana Charter
dealt with frontier traffic, which was dealt with under paragraph 42:2 (b) of the Geneva Draft
Charter. Customs Unions were dealt with under Article 44 of the Havana Charter.
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“[TThe real origin of the concept of free - trade areas in Article XXIV lies in
North America. Concurrent with the Havana discussions, Canada and the
United States were actively engaged in secret discussions aimed at the
possibility of negotiating the removal of all tariffs and other customs barriers on
trade between them, while retaining room for both to maintain independent
policies vis-a-vis third countries. US officials were prepared to consider such an
agreement, but they were concerned that it would seriously undermine the
fragile consensus that had let to the GATT. They sought, therefore, additional
rules in article XXIV tailor-made for the possibility of a Canada-US free - trade
area but capable of preventing easy abuse of this new departure from the MFN
principle by others. Given, however, the doctrinaire opposition of the US
delegation to preferences, particularly British imperial preferences, US delegates

prevailed upon France and its allies in the Mediterranean to carry the ball on the
~ w6

Secondly, the first paragraph of Article 44 contained a completely new text
which sought to reinforce the idea that regional trading arrangements should have as
their objective the creation of trade between its constituent territories, and not to

discriminate against third countries:

“Members recognise the desirability of increasing freedom of trade by the
development, through voluntary agreements, of closer integration between the
economies of the countries parties to such agreements. They also recognise that
the purpose of a customs union or free - trade area should be to facilitate trade
between the parties and not to raise barriers to the trade of other Member
countries with such parties."

Thirdly, the criterion relating to the effects of the duties and other regulations of
commerce of a customs union or interim agreement necessary for the formation of a
customs union was redrafted to read that the duties and regulations imposed should not
on the whole be higher or more restrictive than the general incidence of the duties and
regulations of commerce applicable in the constituent territories prior to the formation
of such union or the adoption of such interim agreement. A new paragraph 5 dealt with
the issue of the ramifications of customs unions and free - trade areas on preferences. It
was provided that negotiations take place between parties to such arrangements and

Members affected by the elimination or adjustment in preferences.

Fourthly, the procedural rules relating to interim agreements for the

establishment of free - trade areas and customs unions were strengthened. The definition
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of a customs union was amended and a detinition of a free - trade area added. A new
provision was also inserted which provided that the [TO could. by a two-thirds majority
of its Members present and voting. approve proposals which did not fully comply with
the terms of Article 44 of the Charter. providéd the ultimate result of such proposals

would be the establishment of a free - trade area or a customs unjon.

As the General Agreement on Tariffs and Trade was expected to be subsumed
under the ITO, a special protocol was signed to incorporate the above elements of the
Havana Charter. Article 42 of the Havana Charter became paragraphs 1 and 2 of Article
XXIV, while Article 43 became paragraph 3 of the amended Article XXIV. Paragraphs
4 and 5 of the amended Article XXIV corresponded closely with paragraphs t and 2 of
Article 44 of the Havana Charter. Paragraphs 7-10 of the new Article XXIV were based
on paragraphs 3-6 of the Charter. A new paragraph, which was not introduced by the
Havana Charter but included in the revamped Article XXIV, dealt with the issue of
compensatory tariff reductions in cases where the formation a customs union would

entail the breaking of tanff-bindings contrary to Article Il of the General Agreement.

From 1948 only two minor changes have been made to the text of Article
XXIV.*" The word “parties” in the second sentence of paragraph 4 was replaced by the
phrase “constituent territories”, and the phrase “provided for” after the word “schedule”
in the first sentence of paragraph 7 by the word “included”. An Understanding on the
Interpretation of Article XXIV of GATT 1994 was added to the General Agreement by

Members following the conclusion of the Uruguay Round.

**Hart (1995).
47 . . . i nl
It should be pointed out that the Understanding on the Interpretation of Article XXIV
modifies, albeit, some of the provisions of Article XXIV. See discussion in sections four and five
of this dissertation.
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Chapter 3

Normative and Empirical Justifications for Regional Trade Agreements

The creation of regional trade arrangements is not something new. Throughout
history, patterns of trade have been influenced by geographical proximity of countries.
Conntries which share borders are more likely to have extensive trading relations. even
if there 1s no formal agreement between them to cooperate on trade issues. The pace of
regional integration in the last half of the 20" century was driven as much by geo-
political considerations as economic considerations. For the nearly 140 Members of the
World Trade Organisation, almost all of whom are parties to at least one regional trade
agreement, with the notable exception of Japan, Korea and Hong Kong, China,*® the
reasons for the participation in such arrongements run the gamut of insecurity of
continued access to the markets of (big and economically powerful) neighbouring
countries and the desire to take advantage of economies of scale to improving political

ties with trading partners.

The professed faith of the Members of the WTO in the primacy of the
multilateral trading system seems to have been seriously undermined by the increasing
participation of Members in regional trading arrangements whose underlying principle
basically runs counter to the MFN principle.*’ As noted by Garv Sampson, “while the
pillar of the World Trade Organization (WTO) with respect to trade in goods, services,
and intellectual property is non-discrimination, the comerstone of regional trading
arrangements is discrimination”.”® Members of the WTO are constantly downgrading

their expectations, as regional trade agreements continue to proliferate, with the

consequence of the loss of competitiveness, in some cases, in the new regional markets.

Bt is probably not accurate to say that these three countries do not belong to any
regional trading group. Their participation in APEC, which aims at the establishment of a free -
trade area among all the constituent parties by the year 2020, seems to suggest that they also
are pursuing simultaneously regional initiatives to further their trade interests.

“In the Singapore Ministerial Declaration, adopted on 13 Oecember 1996, Ministers
noted that "We reaffirm the primacy of the multilateral trading system, which includes a
framework for the development of regional trade agreements, and we renew our commitment to
ensure that regional trade agreements are compiementary to it and consistent with its rules™
see WT/MIN(96)/DEC, p2.

®sampson (1994) p1.
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With the end of the coid war and the significant achievements made during the
Uruguay Round in reducing tarift and non-tariff barriers to trade and investment, and
extension of the principles underpinning the multilateral trading system to services and
intellectual property, the search for reasons why WTO Members are rushing or queuing
up to join regional trading arrangements has become difficult, especially considering
that the scope of a number of agrcements does not go further than the multilateral
disciplines embodied in the WTO Agreement. Among the principal achievements of
the Round are the reduction of average tariff rates on manufactured goods in industrial
countries from 6.3 per cent to 3.8 per cent and the reduction of tariff escalation and
tariff peaks by a significant margin. Further, about 43 per cent of the imports of
developed countries from MFN origins will be duty-free.”! Stronger and
comprehensive disciplines have been enacted for agriculture and textiles, and the
dispute settlement system of the GATT has been strengthened restoring confidence of
Members in the system. The Uruguay Round for the first time enacted binding
multilateral disciplines for services and intellectual property.’ ® The motivation for the
formation of regional trading arrangements in recent years could be conveniently
grouped under two headings, namely traditional and non-traditional reasons. Before
examining these reasons which are usually given by Members of the WTO as
justification for the conclusion of regional trade agreements, it is in order to examine

briefly the key concepts of trade creation and trade diversion.
3.1 Trade and Investment Creation and Diversion

One issue which has sharply divided international trade economists is the welfare
implications of regional trading arrzmgements.5 3 Whereas economists such as Fred
Bergsten and Lawrence Summers tend to generally view them positively as welfare-
enhancing instruments™*, Jagdish Bhagwati and Arvind Panagariya tend to see them as
no more than discriminatory trading entities which exist to serve primarily the narrow

interests of the participating countries and undermine efforts at multilateral trade

S'WTO (1995) p2.
2 WTO (2000c).
*Winters (1999) pp5-49.

>Bergsten (2000) pp19-21.
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liberalization.” The whole debate about regionalism has centred around the question as
to whether they create or divert trade from non-participating countres.”® Ever since
Jacob Viner's seminal analysis on this issue, trade economists have spent undue time
analysing it, but have not been able to arrive at a unanimous conclusjon.
Notwithstanding its limitations®’, Viner’s theory remains the most influential
benchmark against which most trade economists and diplomats measure regional trade
agreements to determine whether or not they are welfare-enhancing, althcugh it should
be noted that WTO rules do not specifically refer to the concepts of trade creation and

trade diversion.’®
3.1.1 Trade Creation and Trade Diversion

According to Viner, trade creation takes place when, as a result of the formation
of a regional trade agreement, a participating member country increases its imports of a
product from another participating country or starts importing a product which it
formerly produced at home under uncompetitive conditions. Trade diversion, on the
contrary, takes place when a participating member country replaces its imports of a
product from a non-participating country with identical or similar products produced in
a participating member country. The following example demonstrates Jacob’s Viner’s
theory: Let us suppose that countries A and B enter into a preferential trade agreement.
Both produce air conditioners of the same design and quality but at different costs; the
cost of manufacturing in A is $500, while the cost in B is $450. Let us further assume

that before the formation of the free - trade area, A imposed a tariff of 20 per cent on all

*See 18 October 1997 edition of the Economist. "[tlhe biggest problem...which
increasingly bothers scholars of international trade is the "systemic" effect of proliferating
[ preferential trade agreements ] (PTAs). A few PTAs are just bad; in larger numbers, their bad
effects muitiply. Seen through Mr. Bergsten's rose-tinted glasses, the trade effects of a
multitude of PTAs can be gauged simply by adding up, as it were, the series of partial
liberalisations. A world with lots of PTAs, he supposes, has lower trade barriers and hence is
moving towards global free - trade. This is false economics: you cannot simply add these tariff
reductions together. In principle, a preferential reduction of barriers can increase total
protection in the world, in an economically meaningful sense, because of trade diversion”.

**The key concepts of trade creation and wade diversion were introduced by Jacob
Viner who, in his book, The Customs Union Issue, (1950} refuted the dominant view prevailing
then that customs unions facilitated a more efficient allocation of factors of production. See
further Van Mourik (1977).

*It has been argued that Viner's theory focuses primarily on the supply of goods. In so
doing, he "neglected the changes in the amounts demanded due fo the elimination of tariffs on
the partner country's products.”: Van Mourik, ibid at p22. Michaely (1976)also argues that Viner
underestimated the potential gains from customs unions by not taking into account the increase

in consumer surplus.
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imports originating in country B. Thus, air-conditioners manufactured in country B
could only be sold in country A for $540. The effect of the tariff would leave
consumers with no choice but to purchase air-conditioners produced at home, as they
will be cheaper than those imported from country B by $40. Should country A abolish
the 20 per cent tariff it imposes on all exports from country B. the situation would
change, as the effect of this new policy would be to encourage consumers in country A
to substitute locally produced air-conditioners with those produced in country B, as they
would make a saving of $50 on each air-conditioner. According to Viner’s analysis, if
this situation were to occur, it would generate efficiency gains for the constituent
territories and possibly benefit the world at large. Global welfare would be enhanced to
the extent that goods in the preferential trade area would be produced in the constituent
territory where manufacturing and related costs are the lowest. Non-participating
countries could benefit from this situation, as demand for intermediate and final goods

may increase.

On Viner’s analysis, trade diversion would occur 1t as a result of the formation of
a preferential trading arrangement, a constrtuent territory were to replace imports from
an efficient non-participating country with imports from a participating country. This is
likely to occur as the reduction or abolition of tariffs on products originating in a partner
country makes them less expensive than those produced by an efficient non-
participating country. The following example demonstrates this point. Let us assume
that there are three countries A, B and C. All of them manufacture refrigerators.
Among the three C is the most efficient producer, as its manufacturing costs per
refrigerator are $1000. The corresponding figures for A and B are $1200 and $1250,
respectively. To protect their domestic producers, the governments of A and B impose
a tariff of 30 and 35 per cént, respectively on all imports of refrigerators from all
sources. Thus, C can sell its refrigerators in A and B for $1300 and S$1350, respectively.
For the sake of argument, it is assumed that C’s market share in both countries is around

30 per cent.

Let us further assume that A and B conclude a regional trade agreement under
which they agree to eliminate tariffs on all products originating in each other’s territory,

but decide to maintain their individual tariffs on products originating in third countries.

%8 aird (1999) p1179.
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The effect of this agreement as far as refrigerators are concerned is that A would make
significant inroads in B, as it would be able to sell its refrigerators there for S1200. By
contrast, C, which is not a party to the regional trade agreement, would still have to pay
35 per cent tanff on its refrigerators. Thus. the price for its refrigerators in B will
remain unchanged. Consumers who used to patronise C’s products will switch to those

manufactured by A, as they will be cheaper by S100.

A number of conclusions can be drawn from this scenario. First. the regional
trade agreement between A and B is trade diverting and will reduce global welfare.‘
Consumers in B are denied the opportunity of purchasing refrigerators from the most .
efficient producer, C, at $1000. The regional trade agreement would have created trade
if the parties’ external taritfs were very low or if, upon the implementation of their
agreement, they had reduced their taniffs to a reasonable level to allow C to compete.
To put it differently, very low tariffs can spur competition within the regional trade
agreement, as non-participating countries which are very efficient can still maintain
their market shares or even increase them. Higher tariftfs, as demonstrated above. will
on the other hand shut out producers of non-participating countries resulting in some
losses to the participating countries of the regional trade agreement. Notwithstanding
this possibility, it has been suggested that the favourable terms of trade that may be
cbtained by members of the regional trade agreement may induce other countries to

apply for membership:

”Although the net effect on the demand of each RTA country is ambiguous (since
own demand has fallen but member demand has increased), if goods are
sufficiently strong substitutes the demand for third party goods will decrease.
Thus, in order to clear markets the price of third-party goods will have to fall
which (as long as no member country’s price decreased by too much) will create a
positive terms of trade effect for the member countries...This potential “beggar thy
neighbour” effect of RTAs can make the latter an attractive proposition for
potential members despite any negative trade diversion effects on member
countries.”

Another conclusion which could be drawn and has been recently highlighted by a
number of international trade economists including Panagariya. Spilimbergo and Stein

is that the regional trade agreement would generate a redistributive eftect which would

S¥Fernandez (1997) p5.
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hurt B, as it would lose tariff revenue it collected on exports from C. The gains would
accrue to A which would take advantage of the situation and increase its exports to B.
Provided it has the capacity, it would capture all or a significant portion of the market
share of C in B, which was estimated to be around 30 per cent. As noted by Panagariya,
“the larger the quantity of trade [between the parties], the larger the redistribution and

the greater the loss™.%

It is conceivable that B would gain similar benefits in respect of products in
which it has a comparative advantage. The gains would be smaller, if A imposes very
low tariffs on those products. This 1s because if third countries are very competitive in
those particular sectors, they can still hold on to their market shares. In effect, high-
tariff countries are likely to sustain losses in terms of lost tariff revenue when they enter
into preferential trading arrangements with very low tanff countries. As noted by
Panagariya, “under such circumstances, the FTA amounts to [no more than] one-way

preferences in which the high-tariff country loses and low-tariff country gains”.®'

It follows from the above analysis that B would gain more. at least indirectly, if
it were to extend the benefit it gave to A on an MFN basis. Thus instead ot A capturing
a significant share of B’s market by reason of the tariff preferences enjoyed exclusively
by it, C would also receive the same treatment. This would intensify competition and
drive down prices, as producers in all the three countries would wish to re-position
themselves and take advantage of the new opportunities. In such a scenario, the
consumers in B would be the main beneficiaries. Although, the government might lose
part of its tariff revenue, it would indirectly achieve some positive gains such as

improved efficiency.®
3.1.1.1 Limitations of Viner's theory
Notwithstanding the different theoretical projections on the welfare eftects of

regional trade agreements, trade economists are agreed that the question as to whether a

regional trade agreement is welfare-enhancing cannot be answered in the abstract.

°panagariya (1999) p484.
®ibid at p485.
5bid.
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Viner himself noted that the many questions that he raised about customs unions could
not be answered a priori and that the correct answers depended on how they operated in
practice. An empirical assessment of regional trade agreements that are currently in
force tend to support the view that these agreements have created more trade instead of
diverting trade, thereby increasing global welfare. As noted by Professor Baldwin,
"[a]lmost all empirical studies of European and North American arrangements find
positive impacts on members' living standards and inconsequential impacts on
nonmembers' living standards."® According to Laird, "[t]his derives from the fact that
the larger share of international trade is in manufactures which have relatively high
elasticities of import demand and supply, coupled with low elasticities of substitution

(Armington elasticities) between alternative suppliers."®*

On the basis of contemporary trade theory, Kemp and Wan argue that "... there

is a big incentive to form and enlarge a customs union until the whole world is one big

5

customs union, that is, until free trade prevails."’e This view is shared by Sam Laird,

who notes that:

"From the basic trade theory, 1t is possible to set out a number of conditions for
enhancing the welfare gains from a regional integration agreement. In
comparative static terms, starting from a restrictive trade regime, individual
members of a regional agreement increase their welfare directly in relation to the
increase in imports resulting from the reduction of their own trade barriers
against other members of the agreement. Moreover, trade creation and welfare
gains will be greater, the higher the trade barriers being reduced, the higher
share of pre-existing trade between the partners, the larger the partner countries,
the more diversified partner countries’ economies and the closer their prices
resemble world prices. It can also be shown that the gains will also be higher,
the greater the initial non-uniformity of the tanffs of the members."®

Some economists have questioned the relevance of Viner’s theory when parties
to the regional trade agreement are “natural trading partners”. That 1s to say that the
countries that are very close geographically (neighbours) and trade substantially with
each other. With such natural trading partners. it has been argued trade diversion would
be very minimal, as the conclusion of the regional trade agreement would not

significantly affect the volume of trade between the parties. especially where they

53Baldwin (1997) p865
%4 aird (1999) p1180.
®Kemp and Wan (1976) p96.
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maintained very low tariffs prior to the formation of the regional trade agreement. The
example is usually given of Canada and the United States, which were each other’s
largest trading partner even before the free - trade agreement between them went into
force in 1987.%7 Professor Summers, who is a proponent of this theory, has argued that
“the issue of natural trading blocs 1s crucial because to the extent that blocs are created

between countries that already trade disproportionately, the risk of large amounts of

: N - 35 68
trade diversion 1s reduced”.

This view has, however, been vigorously challenged by Professors Bhagwati
and- Panagariya who argue that the trade-diversionary effects of regional trade
agreements cannot be disparaged and that the natural trading partners hypothesis has no
analytic and soiid basis. Panagariya, in a robust critique of Professor Summers, has

argued that:

“According to Summers’ definition, the United States may be the natural trading
partner of both Mexico and Canada but these two are not natural trading partners
of each other...Trade diversion is a marginal concept and, therefore, has nothing to
do with the initial level of trade. While the scope for trade diversion may depend
on the extent of intra-union trade, the actual trade diversion depends entirely on
the response of partner country’s exports to the tariff preference at the margin...If
a country forms a regional trade agreement with another country with
substantially lower tariffs than its own, its losses are larger the more it imports
from the partner. Because weaker, uncompetitive industries are usually the ones
that succeed in lobbying against foreign competition, regional trade agreements
get voted in precisely when trade diversion is the dominant force...The tariff phase
out in NAFTA shows that the sectors which were allowed the longest phase out
periods in the United States were the ones in which import-competing lobbies
were the strongest. More direct empirical evidence supporting trade diversion is
also beginning to accumulate. A recently, widely-publicized, World Bank study
by Yeats provides systematic evidence of wholesale trade diversion 1n
MERCOSUR. Similarly, Wei and Frankel find that various extensions of the
European Community were accompanied by a considerable trade diversion.
Imports from non-member countries in 1990 were 30 % lower than in 1980. after

%) aird (1999) p1130.

*Professor Summers, writing in support of this position, queried: "[a]re trading blocs
likely to divert large amounts of trade"? In responding to the question himself, he observed that
"the issue of natural trading blocs is crucial because to the extent that blocs are created
between countries that already trade disproportionately, the risk of large amounts of trade
diversion is reduced”: "Regionalism and the World Trading System", paper presented in 1991 at
the Symposium on "Policy Implications of Trade and Currency Zones”" sponsored by the Federal
Reserve Bank of Kansas City quoted in Panagariya (1999).

*8summers, ibid.



37

controlling for economic growth. Thus, the possibility of trade diversion cannot
> 69

be taken lightly”.

It is quite clear from the examinations conducted in the past by Working Parties
and the recently established Committee on Regiénal Trade Agreements that Members of
the WTO are concermned about the trade diversionary effects of regional trade
agreements. In other words, notwithstanding the Limitations of Viner's theory and its
non-incorporation into the terms of Article XXIV, it still remains the vardstick against
which regional trade agreements are measured by several Members of the WTO to
determine whether they are welfare-enhancing and consistent with the rules of the
WTO. A regional trade agreement which results in massive trade diversion is likelv to
be viewed in the WTO by most Members as not being consistent with the provisions of
Article XXIV. On the contrary, if trade with third countries does not diminish atter the
formation of a regional trade agreement, then a stronger argument could be made that

the agreement is welfare-enhancing and consistent with the multilateral rules.”
3.1.2  Investment Creation and Investment Diversion

Whereas the focus of Viner’s theory was principally on the trade effects of
regional trade agreements, it has been suggested that his theory can also be extended to
investment flows, as it is now difficult to separate trade from investment. According to
the WTO studies, over 50 per cent of world trade is being conducted by multinational
corporations and their subsidiaries and foreign affiliates. The higher percentage of

intra-trade demonstrates the growing indivisibility between trade, investment, and

®panagariya, ibid at pp485-486. He estimates that the redistributive effect may be
costing Mexico as much as $3.25 billion per year.

“See the report on the Examination of the Enlargement of the European Union:
Accession of Austria. Finland and Sweden (WT/REG3/M/1; 23 April 1997), para. 27 at p6. The
representative of Hong Kong stated that "it was important {o establish whether an agreemant
created or diverted trade. An agreement would usually be consistent with the provisions of
Article XXIV if it created trade; if it diverted trade, it might not be consistent with the multilateral
rules”. See further the comments of the Malaysian representative during the Examination of the
Goods Aspects of the North American Free - trade Agreement: "in the wake of the proliferation
of regional groupings and free - trade areas, the challenge for those embarking on such
ventures was not only to ensure that they were in full conformity with the provisions of the WTO,
but also to ensure that such arrangements were outward-looking. While preferential trade
liberalization would certainly benefit the NAFTA members, there was the potential for trade and
investment diversion, especially in the sectors where stringent rules had been provided™
WT/REG4/M/1; 21 February 1997, para. 17 at p4.
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technology decisions in today’s global economy.ﬂ It 1s also true that countries which
attract substantial amounts of foreign direct investment participate more effectively in
the multilateral trading system. This is especially true in the case of developing
countries such as Brazil. China. India. Singapore, Hong Kong, China, Taiwan and the

Republic of Korea.

The formation of a regional trade agreement is likely to affect investment flows
within and outside the region, eSpeci'aHy where the participating countries are important
trading nations. Investment creation would take place when, as a result of competitive
conditions in a participating member country in terms of the regulatory framework,
productivity, labour costs, efficiency and other important considerations, firms in other
participating member countries instead of not investing at all or investing in their home
countries decide to invest in it. In other words, the decision to make an investment will
be based on commercial considerations instead of allegiances or other political

considerations. As stated in the WTO study:

"Because preferences alter the incentives facing firms, both those located within
the preferential trade area, and those located within the preferential trade area
and those located outside, the formation of a regional integration agreement is
likely to influence direct investment flows. This will be true even if it does not
change the regulation of investments...Firms located in third countries will have
an incentive to locate new production facilities in a member country and service
the other members of the regional integration agreement through intra-area
exports. To the extent that there are increasing returns to scale, the creation of a
larger integrated market in conjunction with an increase in competition will
lower unit production costs, and increase the attractiveness of establishing
within the region. Similarly, the effects of intra-area liberalization on the
growth of per capita incomes will further increase the incentive for inward
foreign direct investment, to the extent that this leads firms to anticipate market
growth and perhaps further reductions in unit costs. Moreover, if the formation
of a customs union involves the conversion of non-tariff measures
discriminating in favour of national firms into region-wide preferences, the

advantage of locating inside the union will increase further...".”?

[nvestment diversion is likely to occur in any of the following situations: First,
when as a result of the formation of a regional trade agreement, companies situated 1n a

participating member country instead of investing in a non-participating country decide

"'See generally WTO (1996) pp44-78.
"WTO (1995) p46. See further Balasubramanyam and Greenway, (1993) and OECD.
(1995) pp55-60.
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to invest in a partner country in order fo take advantage of special preferences accorded
only to partner countries including tariff preferences.” When a participating member
country has very restrictive investment laws and regulations, it is likely that it will
increase the amount of investment diversion, as firms situated in partner countries
would wish to take advantage of the relaxation of the rules and regulations governing
investment, 2specially where the market opportunities in that country are significant.
This would represent lost opportunities for third countries which may have received

those “‘diverted” investments.

The second instance would be where there is the perceived threat that after the
formation of a customs union or a free - trade area, the member countries would adopt
polictes which would seek to expand regional production and secure favourable terms of
trade. Empirical studies indicate that foreign direct investment flows to the European
Community increased significantly after the announcement of the Single Market

initiative:

”Statistics on foreign direct investment into the European Community following
the announcement of the Single Market program in 1985 provide prima facie
support for the view that the impact has been large. Total inflows of foreign
direct investment into the member countries expanded dramatically after the
mid-1980s, rising from ECU 10 billion in 1984 to ECU 63 billion in
1989...Whereas in 1984 total flows into the European Community were about
one-third the size of those going to the United States, by 1989 the size of direct
investment flows were roughly the same. Intra-EC flows also grew faster than
inflows from third countries. The former registered an annual average annual
growth rate of 43.5 per cent duiing 1985-89, as compared to 28.6 per cent for
the latter. In comparison, direct investment flows into the United States grew on
the average by 14.8 per cent per year during that period".™

Where the agreement sets up a free-trade area and has very stringent rules of
origin, 1t is likely that third countries would attempt to get around the new rules by
investing in the free - trade area, especially in the country with the lowest external
tariffs or where the cost of production is lower and service the other participating

countries from its base. To counteract trade detlection, parties to free - trade areas

WTO, ibid. The Secretariat notes that “[t]o the extent that the increased investment is
not financed from a higher rate of saving in the area or elsewhere, it must divert foreign direct
investment flows away from one or more destinations outside the regional integration
agreement".



40

usually adopt stringent rules of origin to determine the “‘nationality” of the imported

product before conferring preferential treatment.

As the WTO does not have uniform rules on preferential and non-preferential
rules of origin, Members have devised and applied their own rules having regard to
internationally accepted practices in this area. Usually, they may apply any of the
following criteria to determine the nationality of a product so as to accord preferential
treatment. First, the rules usually require goods which are not wholly obtained in a
participating country to undergo a “substantial transformation process™ in order to be
eligible for tariff preferences. A product would normally be deemed to have satisfied
this test, if it had undergone further processing or refinement as to change its tariff
classification. Thus, simple processes carried out in the regional trade agreement would
not make the product eligible for preferential treatment. Affixing, for example, a label
to the product would not change the essential character of the product as to render it

eligible for preferential treatment.

Second, the rules might require that for products to be eligible for preferential
treatment, non-regional inputs or components should not exceed a certain percentage of
the total production cost of the product or its transaction value. The effect of such a rule
is that it would encourage the use of regional inputs or components. even if they are not
competitive in terms of price and quality. Lastly, the rules might stipulate that for a
product to be eligible, it must have undergone some specific processes within the
regional trade area or that some other product-specific technological requirements be

met.

The possibility of Members of the WTO using rules of origin as a disguised
restriction on trade has long been recognised and it is one ot the systemic issues being
censidered by the newly created WTO Committee on Regional Trade Agreements. The
following example given by the WTO Secretariat highlights how they could become

instruments for the diversion of trade and investment:

"While the basic purpose of rules of origin is to prevent trade detlection. rules of
origin in and of themselves may also lead to trade diversion. For example.

"Ibid at p47.
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under NAFTA rules of ongin, clothing produced in Mexico gains taritf-free
access to the United States market, provided it meets the "yamn torward" rule,
which for many products requires virtually 100 per cent sourcing of inputs in
North America. Mexican clothing manufacturers face a choice between
sourcing all inputs beyond the fibre stage in North America and obtaining free -
trade treatment, or sourcing inputs outside the free - trade area at potentially
lower cost, but foregoing duty-free access to the United States and Canada. If
profits are higher under the first option, Mexican clothing manufacturers will opt
for the North American status and stop buying from lower-cost third-country
suppliers...[T]he more restrictive the rule of origin, the greater the scope for
trade diversion involving intermediate products-up to the point where the origin
rule becomes so restrictive that producers opt for the second option".”

3.2 Traditional (Static) Reasons
3.2.1 Efficiency Considerations

Perhaps the main motivation for the formation of regional trade arrangements is
the belief that such arrangements would enhance the competitiveness of the
participating countries and increase economic efficiency.”® The formation of a free-
trade area or a customs union increases the size of the market and promotes competition
between firms located within one country and also among those in partner countries.
The increased size of the market would intensify competition, as firms position
themselves to increase their market share, which would in tum lead to greater
productive efficiency for any industry which would successfully adjust by streamlining
and consolidating its operations. It has been suggested that the EEC succeeded because
its member states were able to take advantage of the opportunities offered by an

Integrated economy:

“When the European Common Market was formed in 1958, substantial trade
diversion seemed a likely outcome. What tumed the arrangement into a strong
economic success was the huge intra-industry trade in manufactures. and the
associated rationalization of production, that the Treaty of Rome made

possible™.”’

It is generally acknowledged that in the less-developed areas of Asia, Latin

America and Africa, integration is driven by a desire to achieve the means to improve

Ibid at p48.
®See generally OECD (1996) and OECD (1995).
""Fernandez (1997). See further Frankel (1997) pp4d-5.
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the participation of (some times smaller) countries in the global economy. As rightly

observed by the Director-General of the WTO. Mr. Mike Moore:

"Regional trade agreements can be a good thing ... Creating a single regional
market can increase economic efficiencv. Regional trade agreements. in tandem
with multilateral liberalisation. can also help countries — particularly developing
countries — build on their comparative advantages, sharpen the etficiency of their
industries, and act as a springboard to integration into the world economy."”®

To the same effect is the following statement by the OECD:

"Regionalism 1s thought to help foster a more stable and predictable environment
for the partner countries, to allow for greater specialisation and to encourage
rationalisation of the industrial structure within the region, which would be of
benefit to each member of the region as a whole. In many developing countries.
the notion is widely held that regional integration is a precondition for long-run
growth since national markets are incapable of providing the necessary size to
exploit economies of scale and specialisation”.””

3.2.2  Trade Expansion

Another “traditional” reason which has been advanced to encourage the formation
of regional trading arrangements is that it would lead to an expansion in the volume of
trade of the participating countries and improve their terms of trade.3’ This is likely to
occur as a result of the substitution of high cost producers in the region with low cost
producers. While this process may result in 2 negative impact on third countries as it
would impact unfavourably on their terms of trade, it may bring a number of advantages
to members of a regional economic grouping. Should the volume of trade among the
participating countries increase, consumers would enjoy a wider variety of goods, and
also pay affordable prices for them. as the effect of increased competition and the

reduction or abolition of tariffs would be to drive down prices and encourage

innovation.

Some of the benetits which may accrue to the participating countries may be

short-term, and unless they adopt outward-oriented policies, they would cease to realise

"Moore, supra note 7 at p3.
"*OECD (1993) p25.
8rrankel et al. (1997) pp190-192.
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the full benefits from integration. This includes extending the benefits to other
Members of the WTO.  The very fact that there is increased trade between the
participating countries does not necessarily mean that the arrangement is welfare-
enhancing. The elimination of tarifts on the products originating in the “single customs
territory” will increase trade, especially when tariffs maintained against the outside
world are very high. A switch from a relatively lower cost producer (a third country) to
a higher cost producer because of tariff preferences has the potential of decreasing
welfare and impacting negativelv on world efficiency. as has been demonstrated in the

classical analysis of Jacob Viner and other subsequent studies.
3.2.3  Means of Attracting Foreign Direct Investment (FDI)

The presence of an integrated market, the adoption of outward oriented policies
and other conducive macroeconomic policies are some of the key determinants of
foreign direct investment. A carefully planned regional trading arrangement could be a
powerful tool for attracting investment. Empirical evidence to date suggests that some
regional groupings, particularly the FEuropean Union. NAFTA, ASEAN and
MERCOSUR, have been successful in attracting substantial investments over the years.
Investors are likely to be encouraged to invest in a customs union or a free - trade area
for two main reasons: the increased size of the market and the possibility of sourcing
cheaper inputs within the region. These appeal to foreign and domestic investors who

are always seeking greater returns on their investment.

Foreign investors are also likely to be influenced in their decision to invest in the
region by concerns relating to market access after the formation of the regional trading
arrangement.  If the indications are that the group will adopt and implement
protectionist policies, it is likely that there will be a surge in foreign direct investment,
as happened in the context of the European Union, after the announcement of the

}

"single market"” initiative.”’ As Raquel Femmandez notes. a regional trading arrangement

could:

$The fears of foreign investors were unfounded. as Europe continued t_o maintain a
relatively open trading and investment regime after the implementation of the "single market"
programme.
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“stimulate investment flows both between its constituent member countries. and
from outside the RTA, in a number of ways: by reducing distortions in production
within the two countries, it could tncrease the overall quantity of investment made
by investors in member countries; by increasing the size of the potential market. it
could increase the quantity of investment made both by domestic and outside
investors. This effect is particularly important for “lumpy” investments like a
factory, that might only be economic above a certain size; and in the case of a
customs union, by creating a single market within a common external tariff wall.
it may increase the incentive for foreign investors to engage in “tanff jumping”, if

the common external taniff is higher than pre-existing taniff for some individual

member”.*? (italics in original)

II1.2.4  Political Considerations - Confidence Building

If two or more countries should decide to form a customs union or a free - trade
area, they would be obliged to abolish almost all restrictions relating to their trade. and
depending on the sort of arrangement envisaged by the parties, adopt a common
external tariff.®® The participating countries may also want to abolish all restrictions
relating o the free movement of capital, workers and the right of establishment. They
may even decide to harmonise their monetary, fiscal and economic policies, as it is
envisaged in the European context. Thus, by their very nature, regional trading
arrangements tend to encourage and promote friendly relations between partner

countries.

Goods produced in the constituent territories would have free circulation within
the customs territory with very limited exceptions such as for reasons of public health
and morality. The destiny of the countries would become more and more intertwined.
Political tensions would be reduced, and eventually replaced by good neighbourliness.
This confidence-building role of regional trade agreements is necessary for economic
growth and prosperity. The European Economic Community was formed primarily
because of the desire to reduce tensions between European countries. particularly
Germany and France and avoid the breaking out of hostilities again. An essential
element of the common currency project is to bind the European countries and peoples
ever closer. Some analysts expect that the introduction ot the single European currency

could pave the way to political and economic union.

®Fernandez (1997) pp6-7. | |
8t is noteworthy that Article XXIV of GATT 1994 defines a customs union as “the

substitution of a single customs territory for two or more customs territories”.
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3.2.5  Easy Accession and Administration

The WTO Secretariat estimates that nearly 170 regional trade agreements have
been concluded, half of these since 1990.** One reason why countries are interested in
joining regional trading arrangements is the relative ease at which they can accede to
such arrangements, and the possibility of reaching agreements on a broad number of
subjects within a relatively short space of time. Negotiations conducted in the WTO are
often very complex with more than 140 countries participating in them. making it

extremely difficult to reach agreement.

"Like-minded” countries which are roughly at the same level of development are
more likely to reach agreement which would further their interests than countries at very
different levels. It was the difficulty to achieve an agreement on investment at the
multilateral level that gave the impetus for the CECD countries to attempt to negotiate
an agreement among themselves and later explore the possibilities of concluding a
multilateral agreement under the auspices of the WTO.%*  The same is true of the
development of guidelines on export credits.*®* OECD Members of the WTO believe
that it would be easier to reach agreement in the OECD and later multilateralise 1t under
the auspices of the WTO, but developing countries are circumspect about that
reasoning. They insist on having a role in the development of the initial rules and

concepts rather than being presented with a fait accompli at a later stage.

3.3  Non-Traditional Benefits of Regional Trading Arrangements

¥WTO Secretariat, (2000b) p3. See further Moore Mike, supra note 7 at pp1-2.

%The OECD members have put off their attempts to reach an agreement on
investment. It is reported that the negotiations failed, inter alia, because of differences on how
to deal with exceptions to the non-discrimination principle, particularly preferences given by
members of a regional trading group and how to protect sensitive industries such as cultural
industries. Various NGOs were also critical of the proposed Agreement.

®Article 10.2 of the Agreement on Agriculture provides that "Members undertake to
work toward the development of internationally agreed disciplines to govern the provision of
export credits, export credit guarantees or insurance programmes and, after agreement on such
disciplines, to provide export credits, export credit guarantees or insurance programmes only in
conformity therewith".
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The continued proliferation of regional trading arrangements, notwithsAtanding
the achievements of the Uruguay Round has forced commentators to look beyond the
traditional reasons for an explanation of the present trend. As previously noted. at the
height of the Uruguay Round negotiations, there was a dramatic increase in the number
of regional trade agreements which were notified to the GATT. It has been suggested
that the proliferation owed very much to the fear that the negotiations were going to
collapse, as it had seemed throughout the negotiations.87 If this explanation 1s plausible,
then why has the trend continued well after the implementation of the results of the
Uruguay Round and when there are plans underway to further strengthen the
multilateral trading system by launching a new trade round of negotiations? Recent
initiatives which have been proposed including the Asia Pacific Economic Cooperation
(APEC), the Free - trade Area of the Americas (FTAA) and the Trans-Atlantic Free -
trade Area linking the European Union and the North American Free - trade Agreement
seem to cast doubt on this theory. As observed by the then Director-General of the

WTO in a speech to the 3" Conference of the Transatlantic Business Dialogue in Rome:

“the central argument for regionalism has always been that smaller groups of
countries may be able to move further and faster towards integration than in a
much wider multilateral system. But this logic still lies behind the vast regional
arrangements we see unfolding around {the world]. For one thing, it is very
difficult to make the argument that liberalization is any easier in, say, APEC, the
FTAA or between the EU and the Mediterranean countries, than in the WTO.
Many of these new regional arrangements contain countries as different in
outlook, economic size and level of development as any countries in the
multilateral trading system. And the points of trade friction are no less vexing.
For example, are negotiations between Japan and the United States really any
easier in APEC than in the WTO? Can Europe resolve the issue of agricultural
liberalization any more swiftly transatlantically with MERCOSUR, or across the
Mediterranean with the countries of the Middle East and North Africa?"®,

Snape, Adams and Morgan (1993) p3.

®Ruggiero (1997), "Regional Initiatives, Glabal Impact: Cooperation and the Muttilateral
Trading System", speech delivered in Rome, p2. See further the editorial in the Financial
Times, Tuesday, 20 February 2001: "A [new trade] round would offer a far greater potential pay-
off than a hemispheric trade agreement...Instead of struggling to liberalise Latin American
markets that account for less than 6 per cent of world imports, Washington... [should] be
engaging in a concerted drive to lower trade barriers by 140 countries, likely soon to be joined
by China. A WTO deal would also be underpinned by enforceable rules...In the interests of the
US and of the world, {President Bush] should put global liberalisation first. FTAA can wait until
later.”
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As this statement indicates, it is difficult to ascertain what is driving the
formation of regional trading arrangements in contemporary times. It could well be a

mix of the traditional and non-traditional reasons, some of which are considered below.
3.3.1 Credibility to Domestic Reforms

The 1980s witnessed the adoption of unilateral trade liberalization measures by a
significant number of developing and smaller countries.*® To give credibility to their
domestic reform programmes, a number of them sought to anchor their reforms to the
GATT system or regional groupings. The reason behind this approach was to convince
actual and potential trading partners, that they were committed to reform. A number of
studies indicate that one of the major reasons why African countries have failed to
attract foreign direct investment is because of the continual reversal of policies by
successive governments. This creates uncertainty and accentuates the lack of

. 9
confidence in investors. 0

Whereas it may be relatively easier for a country which is not a party to a
bilateral/regional trade agreement to discard its reform programme when demands are
made on it by domestic interest groups and lobbies, it would be restrained when it is a
member of the WTO or a regional group, as non-implementation of its obligations could
provoke retaliatory measures by its trading partners. In effect, participation in a
regional/multilateral trade arrangement could bolster investor confidence and send a
signal to the international trading community about the commitment of a country to

trade policy reform.
3.3.2 Locking in of Domestic Reforms

Increasingly, a number of developing countries are entering into regional trading
arrangements with developed countries, such as Mexico joining Canada and the United
States in NAFTA, and Papua New Guinea joining Japan. Canada. the United States.
Australia, New Zealand and other advanced developing countries including Singapore

and the Republic ot Korea in APEC. The African Growth and Employment Act which

¥see generally Bhagwati (1997). See further Serra et al. (1997).
*0vejide (1997) p32.
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gives trade preferences to African countries which implement sound economic reforms,
and the proposed regional partnership agreements between the European Community
and regional economic groupings in African, Caribbean and Pacific (ACP) countries are
indicative of this trend. Given the relative economic power and influence wielded by
their trading partners, developing countries are more likely to respect the rules of the
regional trading arrangement, as they cannot afford to provoke a crisis in the

arrangement.

In the event of the arrangement disintegrating, developing countries could come
out worse-off, as they could lose their preferential market access, which could hurt their
economies, especially where the bulk of their exports go to their former partner country
and if the MFN rates on products of export interest to them are high. They could also
experience some investment diversion, as investors from third countries which invested
there with the hope of benefitting from the preferential rates of duty and other benefits
may relocate elsewhere. Investors from the developed country who may have invested
in the developing country in order to take advantage of lower wages and manufacturing
costs may also disinvest, if they have to face higher MFN tariff rates. After the
tformation of NAFTA, there was a lot of trade and investment diversion to Mexico from
Latin American and Caribbean countries, as investors sought to use it as a base for
supplying the whole North American market. It is doubtful whether Mexico would
continue to attract significant amounts of investments, should it cease to be a member of

NAFTA.

By entering into preferential trade arrangements with developed countries, it 1s
the belief of developing countries that it will help them to resist demands of lobbyists by
pointing out that they have entered into a legally binding agreement whose provisions
must be respected, otherwise action could be taken against them by the other members
of the trade arrangement. Furthermore, countries which realise the benefits from trade
liberalisation are emboldened to further liberalise their markets and pursue outward-

oriented policies.”"

3.3.3 Increased Negotiating Leverage in the WTO and other Fora

Nibid.



49

One of the benefits of regional trading arrangements is that they could enhance
the negotiating influence of their members in economic, trade and political matters.
Individually, they may not be able to influence the direction of multilateral trade
negotiations. However, if they are negotiating collectively, it would be difficult for
their negotiating partners to ignore their position on a number of subjects. If the
participating countries are developing countries, it would be easier for them to request
and be granted technical assistance by the WTO and other international institutions
including the World Bank, UNCTAD and the ITC. Such assistance could be provided
to help them meet their notification obligations under the WTO Agreement, and also
their obligations under the TRIPS, TBT and SPS Agreements. Most international
institutions and donor countries find it more cost-effective to provide assistance at the

regional level than on a national level.

For smaller and weaker countries, it could be the fear of marginalisation which
drives them to cooperate on trade and other related issues at the regional level with
neighbours. Put in another way, it is their belief that regional arrangements could
provide a more effective counter-weight to other trading blocs and enable them to
negotiate with such blocs on an equal footing and be in a stronger position to take
retaliatory action, if need be. As noted in a report prepared by the Global Coalition for

Africa:

“These economic blocs are a response to the globalization of the [world
economy]. The loss of State sovereignty (weakening of monetary, budget and
trade instruments) leads governments to attempt to regain control of economic
policy by joining a regional grouping. For example, a singie European currency
appears to have greater chances of stability, and therefore of independence from
the financial markets, than the European currencies individually. Similarly, the
countries joining a customs union increase their international negotiating hand.
First, they become a bigger market and can retaliate more effectively in case of
trade disputes. Second, they can act together to adjust their common external
tanffs and pass [on the resulting costs to third countries]...In this way, they can
set optimal tariffs for their members, as long as they organise transfers within
the union for the countries that lose out...Regional blocs may also be preterred
forums for negotiating social and environmental standards and collective
preferences on which [it would be difficult to achieve] an intemnational
consensus”.”” (italics added)
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It is evident from the foregoing that, a forceful argument can be made that
Members of the GATT/WTO that are rushing to join or form regional integration
agreements are being motivated by reasons that are not wholly connected to tariff-
preferences, as was the case for the furst wave of regional trade agreements which were

entered into in the first three decades after the creation of the GATT.”

Most countries are hopeful that by joining such blocs, their exports will be
exempted from the new protectionist tools that are increasingly being used by countries
to protect their domestic industries.” Some are impatient with the slow progress being
made on the multilateral front to bring important subjects such as investment, antitrust,
environmental and labour standards under intemational regulation, while others believe
regionalism would give them the opporfunity to attract investment and enjoy economies

of scale.

Whereas it is difficult to cnticise the underlying reasons for the surge in the
number of regional integration agreements, the fact remains that they have the ability to
divert trade from countries which are not parties to such agreements. Countries which
acceded to the GATT/WTO had a reasonable expectation of receiving equal treatment,
not discrimination, from their trading partners. It is doubtful whether many contracting
parties of GATT/WTO would have acceded to the General Agreement, had they known

that Article XXIV would be used by some members to undermine the most-favoured-

%Global Coalition for Africa (1995) p16.

®As noted by Sampson (1984) p50: “Given the results of the Uruguay Round in
lowering tariffs - and in the case of agriculture - non-tariff barriers to trade, the motivation of
joining preferential trading arrangemenis must lie somewhere other than in preferential market
access through tariff preferences. Even with the reduction of agricultural barriers, the
impediments remain high, but in any event, agriculture as a sector has normally been kept
outside the "substantial” reduction in trade barriers in the in the various agreements...Thus what
will be the nature of preferences in future trading arrangements and how will preferences that
have been reduced or removed as a result of the Uruguay Round be restored in existing
agreements. One possibility is the profiferation of "contingent” or "administered” protection vis-
a-vis non-parties to the regional trading arrangements.”

%The Australia-New Zealand Closer Economic Relations Trade Agreement
(ANZCERTA), is indicative of the trend that is now emerging. The Agreement, which was
concluded in July 1990, provides for the suspension of all antidumping actions and the
termination of any antidumping duties in force. In their place have been substituted harmonised
provisions in both countries' competition laws relating to abuse of dominant position.
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nation clause. As noted by Japan in its submission to the Negotiating Group on GATT

Articles during the Uruguay Round:

“While regional arrangements such as customs unions and free - trade areas
constitute a major derogation from the most-favoured-nation treatment, which is
one of the basic principles of the General Agreement, they have been established
in an increasing number and have grown in their size and scope since the
establishment of the GATT, surpassing all expectations on the size and scope
held at the time of the drafting of the General Agreement. Today, the regional
arrangements have covered a significant proportion of world trade. In other
words, a large part of world trade today is not being transacted upon the

principle of most-favoured-nation treatment”.”

The obvious danger from the proliferation ot regional arrangements is that if
their effects on third countries are not minimised, they could lead to an increase in trade
frictions among states with the probable result of increased protectionism, which would
in turn impoverish the world and endanger peace and security. That regional trading
entities should be strictly monitored to ensure that they operate in accordance with the
multilateral rules embodied in the General Agreement is not doubted by any Member of
GATT/WTO. The WTO Secretariat, which has stated that “it is plausible to conclude
that post-war regional integration agreements have had an overall positive effect on the
pace of international economic integration or at least that they have not slowed it
down”™,”® has come out strongly for the strengthening of Article XXIV. In a speech to
the Argentinian Council on Foreign Relations, the then Director-General of the WTO

stressed the importance of safeguarding the primacy of the multilateral trading system:

“Regional arrangements have provided stepping stones to global liberalization,
they have served as important crucibles for trade policy innovation, and they can
be a source of creative tension in the system as a whole, forcing the pace of
other regional and multilateral initiatives. My concern is not so much that
regional arrangements will turn inward, but that their very momentum will leave
the multilateral system behind. If regional liberalization outstrips the WTO
process, there is the danger that we will lack a common framework of rules and
disciplines. If our economic interests are increasingly defined regionally and
not globally, it will be more and more difficult to find the critical mass of
countries needed to sustain the multilateral svstem. The risk then is of a
fragmented world—one which fosters inter-regional frictions and rivalries. but

SArticle XXIV, Submission by Japan, GATT Doc. No. MTN.GNG/NG7/W/66 (22 Dec

1989) p1.
SWTO (1995) pb4.
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lacks the global architecture of rules and procedures needed to manage them.”
%7 (italics added)

The rules of the WTO, which were designed to ensure the complementarity of
preferential trade arrangements with the multilateral trading system, are examined in the

next two chapters.

Chapter 4

Relevant Multilateral Rules on Regional Trade Agreements

Members of GATT/WTO can form regional trading arrangements either
pursuant to Article XXIV of GATT 1994, Article V of the GATS or the Decision on
Differential and More Favourable Treatment. Reciprocity and Fuller Participation of
Developing Countries ("the Enabling Clause*). Where the conditions of these Articles
cannot be fulfilled, a waiver could be obtained from the Members under Article IX of
the Marrakesh Decision Establishing the WTO to establish a regional trading
arrangement, such as the Lomé Convention. The WTO Secretariat estimates that nearly
170 regional trade agreements have been concluded by countries, half of these since
1990.% 1t is important to point out that not all agreements are notified to the
GATT/WTO. Some Members of the WTO neglect to notify their agreements, while

countries which are not Members of the WTO have no obligation to notify.

It cannot be doubted that if the dynamism of the multilateral trading system is to

be preserved, the rules on regional trading arrangements have to be interpreted strictly

“Ruggiero (1996) "Beyond Borders: Managing a World of Free-trade and Deep
Interdependence”, speech delivered in Buenos Aires, p3. See further paragraph 7 of the
Ministerial Declaration, WT/MIN(96)/DEC, "We note that trade relations of WTO Members are
being increasingly influenced by regional trade agreements, which have expended vastly in
number, scope and coverage. Such initiatives can promote further liberalization and may assist
least-developed, developing and transition economies in integrating into the international trading
system. In this context, we note the importance of existing regional arrangements involving
developing and least-developed countries. The expansion and the extent of regional trade
agreements make it important to analyse whether the system of the WTO rights and obligations
as it relates to regional trade agreements needs to be further clarified. We reaffirm the primacy
of the multilateral trading system, which includes a framework for the development of regional
trade agreements, and we renew our commitments to ensure that regional trade agreements
are complementary to it and consistent with its rules...”.
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and consistently. As will be demonstrated, these rules have been interpreted broadly
and inconsistently that it is difficult to state categorically what the obligations of
Members are under the rules of the WTO. Instead of developing a coherent body of
jurisprudence which could have guided Members wishing to form regional trading
arrangements, the Working Parties indirectly gave the signal that any agreement, once
signed and implemented by the parties, could not be objected to by the GATT/WTO,

even if some of its provisions were not fully consistent with the multilateral rules.

Unlike Panels established to settle disputes between Members, the Working
Parties established under the GATT to examine the consistency of regional trade
agreements with the relevant multilateral trade rules were open to all Members
including those whose agreements were being examined. In other words, the process of
examination to test the consistency of the agreements with the multilateral rules were
not free from extraneous considerations such as national pride and politics. An
examination of some of the reports of the Working Parties would reveal that in trade
arrangements involving developing countries, the Working Parties were influenced by
considerations relating to development. So far as it was perceived that the agreement
might assist the countries to increase their participation in the multilateral trading
system, little regard was given to whether the multilateral disciplines had been complied

with by the parties.

To some extent, the same was also true for agreements involving developed
countries. In the 1950s and 1960s, economic integration in Europe was seen as
necessary to halt the spread of communism. The United States and other major non-
European trading nations did not insist on full compliance with the terms of Article
XXIV, as they thought that for geo-political reasons it was necessary in the interest of
world peace and security to have a stable and prosperous Western Europe.” Thus,
notwithstanding the difficulties that some Members had with the Treaty of Rome, the
six original members of the EEC were not vigorously challenged when they
implemented their agreement. Doubts about the consistency of the Treaty of Rome with

the rules of the GATT/WTO still linger on, as the Treaty was never given a clean bill of

BWTO (2000b) p3. See further speech delivered by Mike Moore, supra note 7 at pp1-

®Frankel et al. (1997) p5. See further Snape, Adams and Morgan (1993) p6.
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health by the GATT. As will be shown later, the examination of the Treatv exposed
the ambiguity in the language of Article XXIV and set the stage for differing
interpretations to be given to the provisions of Arnticle XXIV by Members of the WTO.

4.1 Article XXIV of GATT 1994

The starting point for any study on regional integration agreements in the WTO
context is Article XXIV of the GATT 1994. This Article essentially provides legal
cover for Members of the WTO to form or join customs unions or free - trade areas,
provided that their “purpose [is] to facilitate trade between the constituent territories and
not to raise barriers to the trade of other contracting parties with such territories”.'®
Paragraph 8 of Article XXIV makes it clear that the WTO rules only apply to customs
unions, free - trade areas and interim agreements for the formation of free - trade areas
and customs unions. Thus, the rules do not cover agreements establishing common

: : 101
markets and economic unions.

A customs union is defined as the "substitution of a single customs territory for
two or more customs territories, so that (i) duties and other restrictive regulations of
commerce (except where necessary, those permitted under Articles XI, XII, XIII, XIV,
XV and XX) are eliminated with respect to substantially all the trade between the
constituent territories of the union or at least with respect to substantially all the trade in
products originating in such territories, and (i1) subject to the provisions of paragraph 9,
substantially the same duties and other regulations of commerce are applied by each of

the members of the union to the trade of territories not included in the union®.

By way of comparison, a free - trade area is defined as "a group of two or more
customs territories in which the duties and other restrictive regulations of commerce
(except where necessary, those permitted under Articles XI, XII, XIII, XIV, XV and
XX) are eliminated with respect to substantially all the trade between the constituent

territories of the union or at least with respect to substantially all the trade in products

originating in such territories®.

0566 Article XXIV: 4 of the General Agreement.
0ierankel et al. (1997) pp13-17.
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Thus, the basic difference between a customs union and a free - trade area is that
while under the former. the parties are obliged to apply "substantially the same duties
and other regulations of commerce*, they are not obliged to do so in a free - trade area.
Put simply, each constituent member has the right to retain its external tariffs on the
trade of non-constituent members. As mentioned earlier, because of the possibility of
trade deflection to the party applying the lowest common external tariff, parties to free -

trade areas usually apply stringent rules of origin.

The following section examines the provisions of Article XXIV and the
interpretative problems which have been encountered by GATT/WTO Working Parties
and the recently established Committee on Regional Trade Agreements and suggests
how they might be strengthened. The provisions of Article XXIV:4 - 6 are examined
below, while those of Article XXIV:6 - § are examined in Chapter 5.

4.2 Examination of the Provisions of Article XXIV:4-5 of the GATTI1994

4.2.1 The scope of Article XXIV:4 and its relationship with other
provisions in Article XXIV of GATT 1994

The issue as to whether the requirements of Articles XXIV:4 and XXIV:5-9 are
mutually exclusive or supportive in the sense that parties to regional trade agreements
are not expected to comply with the conditions set out in those two articles has long
been debated by academics and Working Parties without any clear resuit. As was aptly
put by Hong Kong in a communication to the Committee on Regional Trade
Agreements, "[t]he uncertainty is whether this provision should be regarded as being in
the nature of a preamble or whether the injunction "not to raise barriers to the trade of

(third parties)" can be applied objectively."'"’

In the review of the Treaty of Rome, members of the European Economic
Community (EEC) argued forcefully before a sub-group of the Working Party that the

only requirements which had to be complied with by Members wishing to form free -

%2566 WTO Document WT/REG/W/31; 18 November 1998, p1.
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trade areas or customs unions were paragraphs 5 to 9 of Article XXIV, as paragraph 4

thereof did not lay down any positive obligation on Members:

“The terms of paragraph 4 on the one fiand, and paragraphs 5 to 9 on the other
must be interpreted interdependently. Paragraph 5 of Article XXIV starts with
the word *“accordingly” which indicates beyond doubt the relationship which
exists between these two sets of provisions. The conditions laid down in
paragraphs 5 to 9 have the purpose of ensuring that customs unions or free -
trade areas are in conformity with the general principle laid down in the second
sentence of paragraph 4. In other words, a customs unton or a free - trade area
which fulfil the requirements of the provisions of paragraphs 5 to 9 of Article
XXIV would automatically and necessarily satisfy the requirements of
paragraph 4 since paragraphs 5 to 9 merely spell out the implications of
paragraph 4. This interpretation is confirmed by the records of the preparatory
work related to the adoption of the text of the present Article XXIV>.'%

This interpretation was not shared by some members of the Working Party, who
were of the view that the second sentence of paragraph 4 created a separate obligation in

addition to those laid down in paragraphs 5 to 9:

“Most members of the Sub-Group were not prepared to accept this
interpretation. They believed that paragraph 4 establishes the basic principles
which a customs union should apply to be consistent with the objectives of
GATT. Where questions arise as to the application of the provisions of
paragraphs 5 to 9 in particular cases, such questions should be resolved in a
manner consistent with the principles embodied in paragraph 4. Some members
of the Sub-Group felt, furthermore, that the CONTRACTING PARTIES would
have to verify whether the application of paragraphs 5 to 9 is consistent with the
aim of a customs union as defined in paragraph 4”.'%

The reason for the divergent opintons is quite clear: if paragraph 4 is accepted as
imposing a separate and an additional obligation, members of a customs union or a free
- trade area may be obliged not to raise barriers to the trade of any individual Member
of the WTO. In other words, in assessing the impact of a customs union or a free - trade

area, an aggregated analysis should be eschewed, as it may conceal the real impact of

"3The Working Party Report (L/778) was adopted on 29 November 1957: see GATT,
(BISD) (1958) Sixth Supplement, para 2, pp70-71. In the examination of the North American
Free - trade Agreement by the Committee on Regional Trade Agreements, the representative of
the European Communities said that according to Article XXIV:4, “it was permissible to form free
- trade agreements or customs unions, provided Members did so in a way that did not harm
others or undermined the broad, non-discriminatory architecture of the multiiateral trading
system”: see WT/REG4/M/2; 21 February 1997; para. 22, p6).
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the agreement on individual countries. The difficulty in determining the relationshiy

between paragraphs 4 and 5-9 is succinctly summarised by Professor Kenneth Dam:

“The relationship between paragraph 4 and paragraphs S through 9 is...a fertile
source of controversy. If an agreement clearly complies with paragraph 4, is it
automatically to be considered as meeting the standards of paragraphs 5 through
9?7 Or does paragraph 4 really contain only introductory language, and, in view
of the word “accordingly”, are the substantive rules to be found in paragraphs 5
through 9?7 Perhaps there are two complementary or additive sets of standards—
the “purpose” test of paragraph 4 and the form requirement of the following
paragraphs. The number of ways in which paragraph 4 can be related to
paragraphs S through 9 is limited only by the number and the ingenuity of
lawyers involved in the interpretation of Article XXIV.”'%®

In the examination of the Caribbean Free - Trade Agreement, notwithstanding

the elimination of barriers to substantially all the trade between the parties, there was no
consensus on whether the agreement satisfied the terms of Article XXIV:4. One
member of the Working Party was of the view that the Agricultural Marketing Protocol,
which had established a restrictive regime on imports from third countries of a number
of specified products until intra-Caribbean surpluses of these items had been disposed
of, was inconsistent with the Article, as it erected barriers to the trade of third countries.
The import of this Member's objection was that in assessing whether the terms of the
Article had been complied with, a disaggregated analysis should be used to determine
the barriers which had been erected since the implementation of the regional trading

arrangement.'°

Similarly in the examination of the Accession of Portugal and Spain to the

European Communities, the view was expressed by some members of the Working

Party that notwithstanding the significant reduction in the level of tariffs, the imposition
of quantitative restrictions by the two countries on a number of products was contrary to
Articles XI, XIII and XXIV:4. They, in effect, argued that for the terms of Article
XXIV:4 to be complied with. it must be demonstrated that no barners were erected
against any product or group of products. The representative of the European Economic

Community rejected this interpretation of Article XXIV:4 and said that the Article “did

104GATT, Sixth Supplement, ibid. para. 3, p71.

'%pam (1970) p278.
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not constitute an obligation but an objective and did not preclude members of a customs
unton from erecting barriers to trade, if their overall incidence was less restrictive than

the ones which had prevailed before the customs union was established”.!"’

In the examination of the Free - trade Agreement Between Canada and the

United States, the representative of the United States implicitly accepted that for an
agreement to be consistent with Article XXIV, it had to comply with both the terms of
Article XXIV:4 and 5: “[i]n accordance with both paragraphs 4 and 5 of Article XXIV,
the Canada-United States Free - trade Agreement had not raised barriers to third-country
trade either directly in the context of the phased-in implementation of the provisions of
the Agreement or indirectly as a consequence of its negotiation™.'® The view was
expressed by some members of the Working Party that for an agreement to be
consistent with the terms of Article XXIV, it has to create trading opportunities for third

countries. The same view was expressed by some members of the Working Party in

EEC-Association Agreements with African and Malagasy States and Qverseas

Countries and Territories.'” They claimed that an agreement would be inconsistent
with the terms of Article XXIV:4, if the parties to the agreement were at different levels
of development and produced different products. To put it differently their argument
was that trade diversion from third countries was more likely in such a scenario, as the
parties were more likely to buy from each other in order to take advantage of tariff and
other preferences. Should that occur, then third countries which used to export similar
products to the two countries would lose market share, especially if the tariffs being

maintained by the parties are hi gh.”o

"%The Working Party Report (L/3584) was adopted on 9 November 1971: see GATT,
(BISD) (1972) Eighteenth Supplement, para. 8, p131.

""The Working Party report (L6405) was adopted on 19-20 October 1988: see GATT,
(BISD) (1989) Thirty-Fifth Supplement, para. 22, p306. )

%The Working Party report (L6927) was adopted on 12 November 1991: see GATT,
Basic Instruments and Selected Documents (BISD) (1992) Thirty-Eighth Supplement, para. 76,
p70.

"*The Working Party report (L2411) was adopted on 4 April 1966: see GATT, (BISD)
(1966) Fourteenth Supplement, para. 13, p106. The representatives of the EEC and the
Associated States disagreed with this interpretation. Their view was that “if the requirements of
paragraphs 5 to 9 of Article XXIV were fulfilled, the Agreement was necessarily compatible with
the principle set out in paragraph 4. ibid at para. 14, p106.

"|n European Economic Community -— Agreements of Association with Tunisia and
Morocco, a number of developing countrias expressed doubts about the consistency of the
agreements with Article XXIV:4: "Several delegations expressed concern that the agreements
might be trade-diverting instead of trade-creating. Their countries had accepted Article XXIV as
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During the Uruguay Round, negotiators had the opportunity to clarify the scope
of this provision and its relationship with other provisions of Article XXIV, but failed to
state in clear and unambiguous language what the obligations of Members are under the
Article. Indeed, it could possibly be argued that the Understanding compounded the
murky situation by providing that "[c]ustoms unions, free - trade areas, and interim
agreements leading to the formation of a customs union or free - trade area, to be
consistent with Article XXIV, must satisfy, inter alia, the provisions of paragraphs 3, 6,
7 and 8 of that Article." Proponents of a broader interpretation of the terms of Article
XXIV:4 have seized upon the use of the words " must satisfy, inter alia, the provisions
of paragraphs 5, 6, 7 and 8" to bolster their argument that in addition to the specified
articles, there are other obligations which have to be satisfied by Members wishing to

form customs unions or free - trade areas including those specified in Article XXIV:4.

While there is some merit to that argumentt, there is nothing in the terms of the
Understanding which confirm that Article XXIV:4 lays down a separate and distinct
obligation which has to be complied with by Members. If that was indeed the intention
of Members, they could have expressly stated so. Indeed, in a recent case between India
and Turkey, the panel held that Article XX1V:4 did not lay down a separate obligation
in and of itself.''" The fundamental issue in that case was whether Article XXIV of
GATT 1994 obligated Members of the WTO which are parties to a regional trade
arrangement (customs union) to have the same commercial policy towards third
countries and, if it did, whether it justified the introduction of quantitative restrictions
prohibited by GATT 1994 and the Agreement on Textiles and Clothing and Article X1
of GATT 1994,

Turkey argued that Article XXIV:4 did not create a separate obligation which

had to be complied with by Members wishing to form regional trade arrangements. It

an exception to Article 1, but clearly on condition that Article XXIV was rigorously applied and
that purely regional agreements were not permitted. Representatives of developing countries
felt that their most essential export interests would be jeopardized because Tunisia and
Morocco exported similar products as these countries themselves did to the Community, which
was their most important market”. The Working Party report (L3379) was adopted on 29
September 1970: see GATT, (BISD) (1972) Eighteenth Supplement, para. 9, p151.

""Turkey - Restrictions on Imposts of Textile and Clothing Products. The report of the
Panel as modified by the Appellate Body, was adopted on 19 November 1999, WT/DS34/R,
para 9.126 at p131.
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submitted that the consistency of measures adopted by parties to a regional trading
arrangement had "to be determined by reference to Article XXIV:5 to Article XXIV:8
of GATT and not to other GATT provisions."'"?

India argued that while Members of the WTO were free to enter into regional
trade arrangements, they still had to respect other WTO disciplines. In other words, a
Member is not exempted from its WTO obligations, simply because it has entered into a
regional trade arrangement with another country be it a Member of the WTO or not.
The guiding principle laid down in Article XXIV:4 had to be respected by all Members
entering into regional trade arrangements, otherwise WTO rules would be abused and

rendered 1neffective:

"[T]f Turkey's argument were accepted, Members forming a customs union could
legally circumvent the procedural and substantive requirements in respect of
quotas, which the negotiators of the WTO agreements agreed to permit in
exceptional circumstances, and would have every incentive to do so. In respect
of such Members, the WTO agreements could no longer operate as a legal
framework providing effective assurance of market access and the WTO dispute
settlement procedures would be rendered ineffective. This would create a
serious imbalance between the obligations of Members forming a customs union
and other Members, and would upset the balance of concessions negotiated
between them. The drafters of the GATT and the Uruguay Round agreements
could not possibly have intended this result."' "

India's argument was supported by several countries which had participated in
the proceedings as third parties. The Philippines, for example, argued that the
obligation in Article XXIV:4 was separate and distinct from the one imposed by Article
XXIV:5:

"Members had established a standard, separate and distinct from the standard
imposed under Article XXIV:5, for the implementation of the phrase "not to
raise barriers to the trade of other contracting parties” in Article XXIV:4, since
the preamble of the Understanding on Article XXIV provided, among others,
that in the formation or enlargement of RTAs "the parties to them should to the
greatest possible extent avoid creating adverse effects on the trade of other

Members". '

"2Jpid at para. 6.32 at p37.
"lbid at para. 6.47 at p39.
""Ibid at para. 7.41 at p78.
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The Panel was not swayed by these arguments as is evident from the following

passage:

"[w]hile not expressed as an obligation. paragraph 4 (and its elaboration in the
fifth paragraph of the Preamble of the GATT 1994 Understanding on Article
XXIV) argues against an mterpretation of paragraph 5(a) that would read into
that paragraph an exception to GATT rules that prohibit specific trade
barriers."' "

This view of the Panel was endorsed on appeal by the Appellate Body:

"Paragraph 4 contains purposive, and not operative, language. It does not set
forth a separate obligation itself but, rather, sets forth the overriding and
pervasive purpose for Article XXIV which is manifested in operative language
in the specific obligations that are found elsewhere in Article XXTV. Thus, the
purpose set forth in paragraph 4 informs the other relevant paragraphs of Article
XXIV, including the chapeau of paragraph 5. For this reason, the chapeau of
paragraph 5, and the conditions set forth therein for establishing the availability
of a defence under Article XXIV, must be interpreted in the light of the purpose
of customs unions set forth in paragraph 4. The chapeau cannot be interpreted
correctly without constant reference to this purpose."''®

Notwithstanding the views of the Panel and the Appellate Body. it cannot be
taken as settled that Article XXIV:4 does not create a separate obligation which has to
be respected by WTO Members wishing to form regional trading arrangements.
Although the views of the Appellate Body are treated with respect by WTO Members, it
is expressly stated in Article IX:2 of the Marrakesh Agreement Establishing the WTO
that "[t]he Ministerial Conference and the General Council shall have the exclusive
authority to adopt interpretations of this Agreement and of the Multilateral Trade
Agreements." Thus, the views of the Appellate Body are not binding on the entire
membership of the WTO. Indeed, as is stated in Article 19.2 of the Dispute Settlement
Understanding (DSU), "in their findings and recommendations, the panel and Appellate
Body cannot add to or diminish the rights and obligations provided in the covered

agreements."

"ibid at para. 9.123 at p131.
11'STurkey - Restrictions on Imports of Textile and Clothing Products. The Appellate
Body report was adopted on 19 November 1999, WT/DS34/AB/R, para. 57 at p15.
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Similarly, it is provided in Article 17.14 of the DSU that, "[a]n Appellate Body
report shall be adopted by the DSB and unconditionally accepted by the parties to the
dispute." In other words, Members which were not parties to the dispute are not under
any obligation to accept the report. It is well established under GATT/WTO law that
the views of previous panels are not binding on subsequent panels. They are merely of

persuasive effect and not required to be followed.

It is doubtful whether the ruling of the Appellate Body would influence
Members to abandon the discussion currently taking place in the Committee on
Regional Trade Agreements about the relationship between Asticle XXIV:4 and the
Articles XXIV:5-9. The problem is that third parties have always looked to Article
XX1V:4 for protection of their interests. Should they accept that it does not create any
separate obligation to be respected by Members entering into regional trading
arrangements, then they would have implicitly accepted the argument which has always
been advanced by the European Communities that the operative language is contained
in Article XXIV:5, under which a global assessment has to be undertaken to determine
whether or not the general incidence of duties and other regulations of commerce has
become more restrictive after the formation of the regional trading arrangement. It is
for this reason that the issue is likely to remain among the systemic issues being

considered by the Committee on Regional Trade Agreements.

Given the overarching objective to strengthen the multilateral trading system,
the question arises whether the ruling of the Appellate Body should be regarded
dispositive of the relationship between Article XXIV:4 and the rest of the provisions of
Article XXIV. From the viewpoint of many third countries, the ruling of the Appellate
Body may be disappointing, as it puts more emphasis on a global assessment instead of
a disaggregated approach. While there is no question that the rights of third countries
should be protected, it should also be recognised that there should be a balance between

rights and obligations of Members wishing to form regional trade agreements.

From a realistic point of view, it is not pussible to insist on the preservation of
all the rights of third parties prior to the formation of the regional trading arrangement.

Put in another way, it is to be expected that the formation ot a customs unton might
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result in increased barriers for some products originating in third countries. Given that
consideration, I think the ruling ot the Appellate Body is sound and should be endorsed
by the CRTA. Having made that recommendation and to ensure that the rights of third
countries are protected to the maximum extent possible. it is recommended below that
parties to regional trading arrangements {customs unions) should be obliged, at the very
minimum, to apply the lowest tariff which was being applied by one of the constituent
territories prior to the formation of the union. If the parties intend to form a free - trade
area, there should be a requ?rement that the parties maintain, at least, the same level of

their external tariffs prior to the formation of the free - trade area.

4.2.2 The Scope of Article XXIV: 5 of GATT

Article XX1IV:5 is one of the most controversial provisions in GATT 1994. Tt
has provoked much controversy and brought into focus the ability of the WTO to
protect the rights of third parties and ensure that regional trading arrangements do not
undermine multilateral efforts at trade liberalisation. The general intent of the drafters in
inserting the subsection into the General Agreement is quite clear: it is simply to protect
the interests of third countries and prevent Members from imposing unjustified
restrictions on trade under the guise of forming customs unions and free - trade areas to

liberalise trade between themselves.''” As noted in a communication from Australia:

“GATT Article XXIV:5 is concerned with the relationship of the parties to
customs unions and free - trade areas with non-members. [t is based on four
assumptions. The first, an obvious one, is that there is a difference between free
- trade areas and customs unions. Second, it assumes that each constituting
party maintained a set of duties and other regulations of commerce before the
customs union or free - trade area entered into force. Third, it accepts that the
details of their incidence on third countries may be varied in the negotiations
leading to the formation of the new arrangement. Fourth, it insists that on the
whole, the duties and other regulations applied against non-parties must be no
higher or more restrictive than they were before the arrangement was put in

""Dam (1970) p277.
"8See WTO Document WT/REG/M/25; 1 April 1998
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Two provisions of Article XXIV:5, namely Article XXIV:5(a) and Article

XXIV:5(b), have particularly given rise to legal controversy.'"”

They have been
debated upon and trenchantly criticised by academics and legal scholars and none of the
over 100 Working Parties that were established under the GATT to examine the
consistency of notified regional trade agreements with the rules of the WTO was able to
lay down definitively the parameters of these Articles. As a result of this “legal”
loophole, Members wishing to form customs unions and free - trade areas have been
without guidance as to which conditions they should fulfil. Each Member has,

therefore, interpreted these Articles in such a way as to suit its own particular

circumstances.

Among the difficulties that have been encountered in connection with the
interpretation of these provisions are the following: (i) the meaning of the phrase “as
between the territories of contracting parties” in the chapeau of the Article; (ii) the
meaning of the phrase “duties and other reguiations of commerce imposed at the
nstitution of any such union/maintained in each of the constituent territories; (iii) scope
of the requirement relating to the obligation that duties and other regulations...”shall not
on the whole be higher or more restrictive than the general incidence of the duties and
regulations of commerce applicable in the constituent territories; and (iv) the meaning

of the following phrases: “interim agreement”, “reasonable period of time” and “plan

and schedule”. These are taken in turn below.

4.2.2.1 The meaning of the phrase “as between the territories of
contracting parties”

This phrase has not provoked great controversy between Members of the WTO,
but it has raised difficulties in the past. Basically, it is not known whether the Article 1s
applicable to customs unions or free-trade unions entered into by a Member of the WTO
and a non-Member. A literal reading would seem to suggest that the Article was drafted
with only Members in mind. That seems to have been the interpretation of the French

delegation at the Havana Conference in 1948, when they asked for a waiver to enable

"*The terms of these two Articles are identical. Whereas the provisions of paragraph
(a) cover customs unions, the provisions of paragraph (b) cover free - trade areas. Where an
issue is of relevance to only of the paragraphs, it is indicated.
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them to implement a customs union agreement with Italy. which was not then a

contracting party to the GATT:

“The representative of France explained that acceptance of the Protocol by his
Government would be contingent upon the agreement of the contracting parties
to waive one of the obligations so as to enable France to proceed with the

format'on of a customs union with Jtaly without first requiring Italy to accede to

the General Agreement”.lzo

The matter was not deemed settled i subsequent cases which were referred to
Working Parties. In some of these cases, some members of the Working Parties argued
for a strict interpretation of the chapeau of Article XXIV:5 to exclude agreements
entered into between Members and non-Members. They insisted that such agreements
should be handled under the provisions of Article XXIV:10 whose provisions were

sufficiently wide to cover situations such as these.'*' In EEC - Agreements of

Association with Tunisia and Morocco, the issue divided members of the Working

Party:

“With regard to the first sentence of paragraph S, one delegation pointed out that
the term ‘territories of contracting parties’ did not cover the agreements with
Tunisia and Morocco, the former having only provisior.ally acceded while the
latter had as yet no relation with GATT. Attention was drawn by this delegation
to the Havana Reports on Article 44 of the Charter, and in particular to
paragraph 6 which corresponds to paragraph 10 of Article XXIV. It was
understood that this paragraph ‘will enable the Organization to approve the
establishment of customs unions and free - trade areas which include non-
members’. This interpretation has been confirmed by a decision in 1956 on the
participation of Nicaragua in the Central American Free - trade area (BISD
5S/29). The representative of the parties to the agreements recalled that in other
previous cases, notably in the cases of EFTA and LAFTA, some participants in
those free - trade areas were not at that time contracting parties and some of
them were still not. Accordingly, it had been shown in practice that the concept
‘territories of contracting parties’ had not been interpreted as restricting the
applicability of paragraph 5 122

'2°Quoted in WTO, Analvtical Index (1994) p798.

"The Working Party Report (L/1235) was adopted on 4 June 1960: see GATT, Basic
Instruments and Selected Documents (BISD) (1961)Ninth Supplement, para. 58 at p86. The
Working Party Report (L/1364) was adopted on 18 November 1960: see GATT, Basic
Instruments and Selected Documents (BISD) Ninth Supplement, para. 31 at p94.

'?The Working Party report (L3379) was adopted on 29 September 1970: see GATT,
(BISD) (1972) Eighteen Supplement, para. 16 at p154.
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While the above paragraph generally leaned in favour of a liberal interpretation
of the provisions of Article XXIV regarding agreements entered into between
contracting parties to the GATT and non-contracting parties, the issue resurfaced later
in the context of the applicability of Article XXIV:7 to interim agreements concluded
between the European Economic Community and a number of Mediterranean countries,
several of which were not contracting parties to the GATT. The United States argued
that the Article was not applicable to agreements entered into between contracting
parties and third countries and that such agreements were subject to the procedures of
Article XXIV:10 which required a two-thirds majority apprbval. While not expressly
rejecting the contention of the United States in this matter, the Panel stated that this
issue was not novel and a number of such agreeinents (between Members and non-
Members) had been considered by other Panels under the provisions of Article

XXIV:7(b).

As this panel report was not adopted, its value is limited. In any case, one of the
systemic issues currently being considered by the Committee on Regional Trade
Agreements is how to deal with regional trade agreements entered into between
Members of the WTO and non-Members.'*® It is a difficult and complex issue as on the
one hand, the WTO cannot compel non-Members to comply with its rules and
regulations. But on the other hand, it has jurisdiction over its Members and can
entertain any action brought by other Members in respect of the operation of that

particular regional trade arrangement.

The issue has some practical significance, as it could eventually determine
whether the WTO would have the authority to veto trade agreements entered 1nto by its
Members with third countries. If it should be decided that all such agreements should
be handled according to the procedures laid down in Article XXIV:10, then a two-thirds
majority vote would be required before agreements could be legally implemented.
Whereas it might not be difficult for Members to muster two-thirds majority vote in the
Committee on Regional Trade Agreements, especially where the agreement under
consideration is not blatantly discriminatory, the danger is that given the practice of the

WTO to adopt decisions by consensus, one Member which is adamantly opposed to the

'2Z3ee WTO Document WT/REG/W/16: 26 May 1997.
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agreement for whatever reason, may single-handedly be able to frustrate the whole

process.

Should the vote even take place to decide on the consistency of an agreement, it
might create more problems than it 1s intended to resolve. especially where unanimity is
still required to judge the compatibility of agreements entered into by only Members of
the WTO. The focus should be on the substantive rules and not on the signatories to the
agreement. Should focus be placed on the latter, it is possible to envisage the situation
where two identical agreements entered mto by a Member with another Member and the
other with a non-Member were treated differently. Such an occurrence wou'd be hard
to justify and could exacerbate trade tensions, which eventually could have a negative

impact on the multilateral trading system.

4.2.2.2 The meaning of the phrase “duties and other regulations of commerce”

Whereas there has been very little argument about the term “duties™'**

, the
meaning of “other regulations of commerce” has been sturdily debated in the past
without any clear result. Basically, opinions are divided as to whether certain trade
policy instruments such as quantitative restrictions, rules of origin, variable levies,
customs user fees and duty remission schemes could be described as “other regulations

of commerce” within the meaning of Articles XXIV:5(a) and (b) or under and 8(a) (i1)
of GATT 1994.'%

The issue is of much relevance because if the above instruments of trade policy
are considered to be within the ambit of Article XXIV:5 (a) or (b), then account should
be taken of them when calculating the general incidence of duties (or corresponding
duties) and regulations of commerce after the formation of the customs union or free -

trade area, as the case may be. to determine whether they have become higher or more

124During the examination of the Accession of Greece and Spain to the European
Communities, the issue arose as to whether variable levies could be properly said to constitute
“duties and other regulations of commerce” within the meaning of Article XX1V: see WTO (1894)
at p800.

"WTO Document WT/REG/W/17/Add.1: 5 November 1997, p2.
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restrictive.  The inclusion or exclusion of some measures could have several
ramifications as to upset the delicate balance of interests that Article XXIV seeks to
uphold and protect. If a Member is applying a measure which is WTO-inconsistent, but
insists that it comes within the purview ot Article XXIV:5, that country may be able to
get away with it and avoid compensating third countries which might have sustained

some losses as a result of the application of those measures.

4.2.2.2.1 Quantitative Restrictions

One of the most divisive issues as far as Article XXIV:5 is concerned is whether
the phrase “regulations of commerce” encompass quantitative restrictions. If it does,
then the question is whether in calculating the general incidence of duties and other
regulations of commerce, they should be included in the assessment. The view has been
expressed that quantitative restrictions cannot be properly regarded as regulations of
commerce and that since they are prohibited under Article XI of GATT 1994, except in
a limited number of situations, parties to regional trade agreements should not be
permitted to legalise a measure which is WTO-inconsistent. While Article XXIV:5
envisages the adoption of a number of trade measures, it is claimed that it does not

anticipate the adoption of quantitative restrictions prohibited by the WTO Agreement.

In the examination of the Treaty of Rome, the members of the EEC disagreed
with some members of the Working Party who had expressed the opinion that
quantitative restrictions fell outside the scope of Article XXIV:S and could not be

lawfully imposed by parties to a regional trading arrangement:

“Most members of the Sub-Group could not accept the interpretation of the Six
[members of the EEC] ot paragraph 5(a). In their view the use of the term
‘regulations’ in this paragraph and in paragraph 8(a)(ii) does not include
quantitative restrictions imposed for balance-of-payments reasons.  An
examination of the provisions of the Agreement indicates that the term
‘regulations’ is consistently used to describe such matters as customs
procedures, grading and marketing requirements, and similar routine controls in
international trade. This is reinforced by the fact that in 8(a)(1) the term
‘regulation’ is qualified by the word ‘restrictive’ in the one instance where
Article XXIV specifically refers to balance-of-payments Articles. Moreover, the
term ‘regulation” does not appear in the balance-of-payments Articles of the
General Agreement. The General Agreement prohibits the use of quantitative
restrictions for protective purposes and permits their use only in exceptional
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circumstances and mainly to deal with balance-of-payments difficulties.
Accordingly the notion that paragraph 5(a) would require that temporary
quantitative restrictions should be treated in the same way as normal protective
measures such as tariffs in determining the trade relations between countries in a
customs union and third countries would be contrary to the basic provisions of
the Agreement which preclude the use of quantitative restrictions as an

acceptable protective instrument™. "

To the same effect were the opinions of some members of the Working Party in

the examination of the Accession of Portugal and Spain to the European Communities.

There, some members of the Working Party argued that since the GATT had generally
set its face against quantitative restrictions and prohibited their use, they could not be
included in the assessment to determine whether the regulations of commerce being
applied by the parties after the implementation of the regional trade agreement had
become more or less restrictive. In other words, they argued that parties to regional
trade agreements cannot claim credit for removing or relaxing quantitative import
restrictions after the implementation of their agreement, neither could thev demand that
the imposition or tightening of quantitative restrictions should be offset by reductions

made on other regulations of commerce:

“[t]he conditions stipulated in Article XXIV could not be presumed fulfilled
simply because the customs union had resulted i some minor improvements in
market access...GATT-inconsistent measures...could not be included in the
assessment of the incidence of changes in “other regulations of commerce”
which had to be camed out under Article XXIV:5(a)...Discriminatory
quantitative restrictions ...contravened Articles XI, XIII and Article XXIV:4
[and] since Article XX1IV did not provide a waiver from obligations contained in
Articles XI and XIII and did not allow or require a country acceding to a
customs union to adopt the more restrictive trade regime of the customs union,
[the parties had]..to eliminate all GATT-inconsistent measures...Measures
which were inconsistent with the GATT could not be traded off agamnst the
alleged reduction of other barriers and could not be included in the assessment
of incidence of changes in “other regulations of commerce” required by Article
XXIV:5(a) under which GATT-consistent measures should be taken into

account”.'?’

126GATT. BISD, Sixth Supplement, supra note 103 at para. 5 at pp78-79.

"P"GATT, BISD, Thirty-fifth Supplement, supra note 107, paras 38-39 at pp315-316. In
response to these arguments, the representative of the EC argued that whereas “Article XXIV
did not provide a waiver from other provisions of the GATT...the role of the Working Party in this
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This is a difficult issue to resolve. On the one hand, there is nothing in Article
XXIV:5 which would indicate clearly that quantitative restrictions cannot be regarded
as regulations of commerce. [f the drafters had intended them to be excluded from the
ambit of Article XXIV:5, they could have expressly said so, especially considering that
a significant number of countries frequently make use of quantitative restrictions as a
trade measure to counteract balance-of-payments problems and to assist the
development of “infant” industries. On the other hand, the argument advanced by the
critics of EEC's position on this issue makes sense, because the WTO Agreement would
be significantly weakened if, through the formation of customs unions or free - trade
areas, Members were able to impose measures which were generally prohibited by the

Agreement.

Although this has been one of the most vexing issues as far as the interpretation
of Article XXV is concerned, the Understanding on the Interpretation of Article XXIV
failed to clarify the scope of the Article. Thus, it is still not clear whether quantitative
restrictions could be regarded as regulations of commerce within the meaning of Article
XXIV:5. It is one of the systemic issues currently being considered by the Committee

on Regional Trade Agreements.128

The issue resurfaced in the dispute between Turkey and India over the former's
imposition of quantitative restrictons on the latter's exports of textile and clothing
products following the implementation of a customs union agreement with the European
Union. Turkey argued that there was nothing in Article XXIV:5 which prevented
Members of the WTO forming regional trade arrangements from introducing
quantitative restrictions. It argued forcefully that if India's claim were to be accepted, it

would render the provisions of Article XXIV:5 meaningless:

"[1t was Turkey's view that the]...plain meaning of Articles XXIV:4 and 5] was
clearly that the provisions of GATT did not prevent the imposition ot a
regulation of commerce at the institution of a customs union, as long as on the

context was to examine the situation in the light of Article XXIV rather than with respect to any
other provision such as Articles Xl or XIll": ibid, para. 45 at p318.

28WTO, supra note 125,
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whole this was not more restrictive than the general incidence of the duties and
regulations of commerce applicable in the constituent territories prior to the
formation of the customs union. If, as argued by India, Article XXIV:5(a) did
not allow Members forming a customs union to introduce a common regulation
of commerce determined by restrictive measures lawfully applied by a member
party to that customs union, the plain wording of Article XXIV:5(a) would be
deprived of any meaning. As had been made clear by the Appellate Body, an
interpretation might not result in reducing whole clauses or paragraphs to
redundancy r inutility."” 12

In support of its argument, Turkey sought to rely on the provisions of paragraph
2 of the GATT 1994 Understanding on the Interpretation of Article XXIV, which
relevantly provides that "for the purposes of the overall assessment of the incidence of
other regulations of commerce for which quantification and aggregation are difficult,
the examination of individual measures, regulations, products covered and trade flows

affected may be required."

India challenged the validity ot the Turkish arguments and insisted that Article
XXI1V, by its very terms, did not sanction the introduction of quantitative restrictions,

measures which are expressly prohibited by Article XI of GATT 1994:

"[Thhe terms of Article XXIV:5 do not provide a legal basis for measures
otherwise incompatible with GATT/WTO rules. This provision merely
authorizes the formation of a customs union or free - trade area, nothing else. Its
terms consequently exempt from the other obligations under the GATT only
measures inherent in the formation of a customs union or a free - trade area. For
instance, a customs union or a free - trade area could only be formed by the
granting of regional treatment inconsistent with Article I and Article XXIV
clearly provides a justification therefor. However, customs unions and free -
trade areas could be formed without the introduction of new quantitative
restrictions on imports from third countries inconsistent with Article XI of
GATT. There is, in particular, nothing that requires Members forming a
customs union to impose new restrictions on imports from one particular thivd
Member, inconsistently with Articles XI and XIII of GATT and Article 2.4 of the
ATC.""0 (italics added).

After reviewing the arguments of the parties, the Panel concluded that
quantitative restrictions could be properly regarded as "regulations of commerce" within

the meaning of Article XXIV:5:

'?Supra note 111, para. 6.33 at p37. See further paras 9.109-9.112 at pp127-128.
lbid, para. 9.113 at p128.



72

"While there is no agreed definition between Members as to the scope of this
concept of "other regulations of commerce", for our purposes, it is clear that this
concept includes quantitative restrictions...Given the dynamic nature of regional
trade agreements, we consider that this is an evolving concept...We note that the
language of paragraph 5(a) of Article XXIV is general and not prescriptive.
While it authorizes the formation of customs unions, it does not contain any
provision that either authorizes or prohibits, on the occasion of the formation of
a customs union, the adoption of import restrictions otherwise GATT/WTO
incompatible, by any of the parties forming this customs union...Waile the
wording of paragraph 5(a) assumes that, as a result of a customs union, some
(applied) duties may be higher, and/or other regulations of commerce may be
more restrictive than before, 1t does not specify whether such a situation may
occur only through GATT/WTO inconsistent actions. What paragraph 5(a)
provides, in short, is that the effects of the resulting trade measures and policies
of the new regional agreement shall not be more

trade restrictive, overall, than were the constituent countries' previous trade
policies.""!

The Panel is right, in my view, in asserting that a literal interpretation of the
phrase "other regulations of commerce" would seem to include quantitative restrictions.
But the real issue is whether the drafters envisaged the introduction of measures that are
generally prohibited by the WTO Agreement. The panel accepted the argument of India
that the fact that quantitative restrictions may qualify as a regulation of commerce does
not necessarily mean that parties to a regional trading arrangement could impose them

upon the implementation of their agreement:

"we consider that the wording of Article XXIV does not authorize a departure
from the obligations contained in Articles XI and XIIT of GATT and Article 2.4
of the ATC... [Plaragraphs 5 and 8 of Article XXIV provide parameters for the
establishment and assessment of a customs union...These provisions do not,
however, address any specific measures that may or may not be adopted on the
formation of a4 customs union and importantly they do not authorise violations of
Articles XI and XIII, and Article 2.4 of the ATC. Moreover, we note that
paragraph 6 of Article XXIV provides for a specific procedure for the
renegotiation of tariffs which are increased above their bindings upon formation
of a customs union; no such provision exists for quantitative restrictions. To the
Panel, if the introduction of WTO inconsistent quantitative restrictions were
intended to be negotiable on the formation of a customs union, it would seem
odd to us that an explicit procedure would exist for changes in GATT's preferred
form of trade barrier (i.e. tariffs), while no procedure would be provided for

libid, para. 9.120 at pp129-130.
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negotiation of compensation connected with imposition of otherwise GATT
. . |
inconsistent measures." ">

The security and predictability of the multilateral trading system would be
severely compromised if Members of the WTO could circumvent their obligations by
simply entering into regional trading arrangements. As was forcefully argued by
Thailand, if Turkey's argument were to be accepted, Article XXIV would de facro
become an exception not only to Article I, but also Articles XI and XIII of GATT 1994,
Such a situation could never have been contemplated by the Members of the WTO. In
fact, 1t is well established in WTO junisprudence that a waiver from the prohibition in
Article T does not automatically extend to Articles XI and XIII. In Bananas IlI, the
Appellate Body underlined this fact by finding that the waiver granted to the European
Communities and the ACP countries from the non-discrimination principle in Article 1

did not extend to other Articles of the GATT 1994, particularly Articles XI and X111,

On appeal, the Appellate Body adopted a different approach. It held that parties
to a regional trading arrangement could introduce WTO-inconsistent measures provided
they could justify that without the imposition of those measures it would not be possible

to establish the trading arrangement:

"[W]e are of the view that Article XXIV may justify a measure which is
inconsistent with certain other GATT provisions. However, in a case involving
the formation of a customs union, this "defence" is available only when two
conditions are fulfilled. First, the party claiming the benefit of this defence must
demonstrate that the measure at issue is introduced upon the formation of the
customs union that fully meets the requirements of sub-paragraph 8(a) and 5(a)
of Article XXIV. And, second, that party must demonstrate that the formation
of the customs union would be prevented if it were not allowed to introduce the
measure at issue."'*

While the approach adopted by the Appellate Body is to be welcomed to the
extent that it would act as an effective check on Members which may want to

circumvent their obligations under other GATT Articles, it also raises the issue whether

"Zipid, paras 9.188-9.189 at p146.

"B European Communities - Regime for the Importation, Sale and Distribution of
Bananas WT/DS/26/R. The Panel report as modified by the Appellate Body report were
adopted on 25 September 1997.

"“Turkey - Restrictions on Imports of Textiles and Clothing Products, supra note 111,
para. 58 at p16.
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it is the task of panels to assess the overall compatibility of regional trade agreements
with the multilateral trade rules. Until quite recently, it was fairly established in GATT
jurisprudence that panels could not do that and that it was only the political organs of

the GATT/WTO which could exercise that power.'*®

Given the fact it has long been disputed whether quantitative restrictions qualify
as regulations of commerce within the meaning of Article XXIV:5 of the GATT 1994, it
would be extremely helpful if the CRTA could formally take note of the views of the
Panel and Appellate Body on this issue. As was stressed by the Panel, the fact that they
constitute regulations of commerce does not necessarily mean that they can be imposed
at will. This point was uaderscored by the Appellate Body when it stated that their
introduction can only be justified if it can be proved that without their introduction, it
would be difficult for the parties to the regional trade agreement to achieve their

objective of etther establishing a free - trade area or a customs union.
4.2.2.2.2 Rules of Origin

As previously noted, parties to free - trade areas usually adopt stringent rules of
origin to prevent products originating in third countries from entering their markets
duty-free or at concessionary rates. Three types of rules of origin are usually adopted
by parties to free - trade agreements. These are the "substantial transformation process"
rule, which requires the imported product to undergo further processing so as to result in
a change of tariff classification heading within the region. The second type may require
that non-regional inputs account for no more than some specified maximum percentage
of production cost or the transaction value of the product under consideration, while the
third type may require some specific processes to be undertaken within the free - trade

area or that some other product-specific technological requirement be satisfied.'®

Depending on the type of rules of origin which is chosen and the threshold

figures or requirements set by the parties to the free - trade area, the rules could have the

137

potential of raising or increasing barriers to external trade. = In a communication to the

"SRoessler (2000).
8Serra et al. (1997) p13.
"See generally Palmeter (1993a) (1993b).
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Committee on Regional Trade Agreements, Japan gave two examples of how "a change

in the rules of origin as a result of an enlargement of an RTA could have a restrictive

effect on trade with a third country."'®

In the context of Article XXIV:5(b), the view has been expressed that given the
potential impact of these rules, they should be regarded as coming within the definition
of "other regulations of commerce”. This view was articulated forcefully by one
member of the Working Party in the examination of the European Communities —

Agreements with Austria:

"the Agreement was contrary to the General Agreement because the rules of
origin would frustrate the purpose of a free - trade area as stated in Article
XXIV:4 in that they would frustrate intra-trade in products that could not meet
the origin cniteria and raise barriers to third-country trade in intermediate
products; the requirements of Article XXIV:8(b) for elimination of restrictions
on substantially all the trade had not been met because of [inter alia], the effects
of the rules of origin; the requirement of Article XXIV:5(b) that external
restrictions shall not be higher than in the constituent territories had not been
met because of the rules of origin were so complex and cumbersome as to be a
barrier to trade in and of themselves; in the absence of compelling reasons to the
contrary, manufacturers within the free - trade area would favour origin sources
over outside countries merely to be sure of qualifying under the rules of origin.
Once trade shifts of that kind took place, the damage to third countries' exports
would be difficult to remedy.""**

BWTO Document WT/REGMW/28; 28 July 1998. "(i)...Consider a case where

Countries A and B were members of an RTA. The RTA had regional rules of origin, under
which, if a company located in A produced products with 50 per cent local content in the region
(A and/or B), the origin of the RTA was granted to the products and the products were traded
free of customs duties within the region. When Country C joined the RTA, however, new rules
of origin were adopted. The new rules raised the local content ratio from 50 per cent to 60 per
cent. A foreign country company (X) located in A had been using 50 per cent of contents from
A and/or B, and had been exporting its products to B without custom duties. Under the new
rules of origin, however, the foreign company (X) in A would have to use 60 per cent of contents
from the region and reduce imports of contents from home Country X to a 40 per cent level in
order to meet the new rules of origin. In addition to the negative effects on the imports of
contents from X, the company (X) wouid have to bear the extra cost of technical adjustment so
that its factory can incorporate the local and foreign contents at a ratio of 60 to 40. These rules
can be considered more trade restrictive to third parties...
(i) Countries C and D are members of an RTA which previously had rules of origin whereby if
product P (material or component of a product Q) were imported from third country X to the
region (C or D) and then converted or assembled to product Q, Q would have been given origin
of either Country C or D. Countries C and D changed the rules of origin when Country E, which
produces and exports product P to C and D, joined the RTA. New rules of origin no longer give
origin to product Q converted in the region (i.e., C, D, E) from product P imported from third
country X. As a result, manufacturers who manufacture product Q in the region from product P
imported from X have to change the country from which the manufacturers import product P,
from Country X to Country E in order to meet the new rules of origin.”
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While it is true that stringent rules of origin could cause "additional trade in
intermediate goods to be diverted beyond what would result solely from differential
tariffs applied to regional and non-regional sources of goods,"I4O parties to the regional
trading arrangements have often argued that rules of origin do not come within the
purview of the Article XXIV.5(b) and that even if they do, there is no uniform standard
to assess their restrictiveness or otherwise under Article XXIV. In response to the view

expressed above by the member of the Working Party, the EEC argued that:

"the rules of origin [in the agreement] were not intended to be trade diverting nor
were likely to be in effect, but were aimed at preventing undesirable trade
deflections under the free - trade arrangement...The rules that had been adopted
were based on the objective principle of substantial processing and were designed
to ensure that only goods meeting this principle could be considered as originating
in the area...the General Agreement offered no objective measure for evaluating
rules of origin...[Members] were accordingly free, within the framework of
Article XXIV and consistent with the objective of establishing a free - trade area,
to adopt systems which met their needs and those of third countries.""*' (italics
added)

In the examination of the Agreement between the Furopean Communities and

Algeria, the view was expressed that restrictive rules of origin were inconsistent with
Article XXIV:5(b), as they would restrict the trade of countries which were not

signatories to the agreement under consideration:

"The stringent rules of origin provided for in the Agreement would result in
components being largely sourced in the EEC, even if that were more expensive
for the Algerian manufactures. [Rules of origin] had to be reasonable with regard
to the percentage of third-country content...[I]f substantial processing in Algeria
were the only guarantee of real development,...why [had] an exception been
granted for components produced in the EEC ."'42_

**The Working Party report (L3900) was adopted on 19 October 1973: see GATT,
(BISD) (1974) Twentieth Supplement, para 5,p147.

“0Serra et al. (1997).

"“'Supra note 139, paras 27-28 at pp154-155. See further Agreement betwsen the
European Communities and Israel, where the parties to the agreement argued that they had the
right to impose rules of origin by virtue of the provisions of Article XXIV:8 "which reserved the
benefit of free - trade to products originating in the area; the provisions of Article XXIV:5(b) were
not relevant in that respect because the tariff and trade regulations vis-a-vis third countries were
not modified under the Agreement”: The Working Party report (L4365) was adopted on 15 July
1976: see GATT, (1977) Twenty-third Supplement. para 10 at sp60.
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In responding to the view that the rules of origin were unnecessarily complex and
designed to restrict the trade of third countries, the EEC argued that the rules were not

overly restrictive and that they had a choice as to how to fashion them:

"[The] rules of origin were clearly needed in order to ensure that the parties had
the benefit of the tariff and quota dismantlement accruing under the Agreement
which had the effect of reducing protection within the EEC...[T]he rules in
question [were not] particularly strict; those rules were the result of a choice
between the concern to foster Algeria's economic development and the need to
avoid any evasion of the EEC customs tariff...While the General Agreement
provided for rules of origin, it did not define any criteria in regard to them; like
the needs of the parties, they could differ according to the case, consistently with
the economic and commercial requirements of each context."'*?

The Working Party established to examine the Free - trade Agreement between

the EFTA countries and Spain was also unable to arrive at a unanimous result. While

third parties expressed the view that the Agreement was inconsistent with Article
XXIV, as it had the potential of raising barriers to internal and external trade, the EFTA
countries argued that they had the right to enact rules which would further the
realisation of their objectives under the Agreement. They stated that there "were no
objective criteria available in the GATT to evaluate rules of origin and their effects on
trade but if problems arose, the parties to the Agreement were ready to take into account
any detailed evidence of export losses by third-country traders and would consider

carefully any observations about possible damaging effects of these rules."'**

The issue again was considered by the Working Party in the examination of the

Free - trade Agreement between Canada and the United States. The parties conceded

that the purpose of rules of onigin was solely to determine whether a product was
eligible to benefit from preferential treatment under the agreement. Some members of
the Working Party thought that the objective of the rules went far beyond achieving its

declared purpose. They were of the view that the rules were too restrictive and had the

"““The Working Party report (L4559) was adopted on 11 November 1977: see GATT,
Basic Instruments and Selected Documents (BISD) (1978) Twenty-fourth Supplement, para 17
at p8e.

"“bid at para 19 at p86.

""The Working Party report (L5045) was adopted on 10 November 1980: see GATT,
(BISD) (1981) Twenty-seventh Supplement, para 26 at pp134-135.
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potential of restricting the trade of third countries in certain sectors, and as such could
be considered to be incompatible with the terms of Article XXIV:5(b). Responding to
this view, the representative of Canada denied that the rules were too restrictive and that
in any case, "the question of whether rules of origin were one of the "other regulations
of commerce” in terms of Article XXIV:5(b) had not led to a solution in previous

working parties on free - trade agreements.“'“

The issue has still not been resolved and it is one of the systemic issues being
considered by the WTO Committee on Regional Trade Agreements.'*® Given the
importance of the issue and the real risk of rules of origin being abused by parties to
regional trade agreements, it is important for the CRTA to clarify forthwith that rules of
origin constitute "regulations of commerce" within the meaning of Article XXIV:5 of
the GATT 1994 and also as "restrictive regulations of commerce" within the meaning of
Article XXIV:8 of the GATT 1994. This would dispel the view that rules of origin are
not to be taken into account in the assessment required under Article XXIV:5 to
determine whether the general incidence of tariffs and regulations of commerce has
become more restrictive after the formation of the free - trade area or the customs union.

The next step which the CRTA should consider is to adopt binding disciplines on
preferential rules of origin. Currently, the WTO work programme only covers non-
preferential rules of origin. The work on the harmonisation of non-preferential rules of

"7 but deadlines upon

origin was supposed to have been completed by 1 January 1998,
deadlines have been set and missed. Members have agreed to complete the work by the

November 2001, when the Fourth WTO Ministerial Conference will be held.'**

Given the fact that more than half of world trade is being conducted on a

preferential basis, it is imperative for the WTO to move quickly to adopt appropriate

MSGATT, (BISD), Thirty-eighth Supplement, supra note 108, para. 37 at p59.

“See WTO Document, WT/REG/W/17/Add.1, supra note 125.  See further
Communication from Australia in WTO Document WT/REG/W/25, supra note 118.

"“See Article 9.2(a) of the WTO Agreement on Rules of Origin.

“8paragraph 5 of the General Council Decision of 15 December 2000 on
Implementation-Related Issues and Concerns: It provides that "Members undertake to expedite
the remaining work on the harmonization of non-preferential rules of origin, so as to complete it
by the Fourth Ministerial Conference, or by the end of 2001 at the latest”.
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disciplines on rules of origin, otherwise they could easily be abused to divert trade from

third countries as has been demonstrated by Japan in its communication to the WTO.'*

The critical question to be answered is: what constitutes reasonable rules of
origin? From a multilateral perspective, it would be rules which are less distorting in
the sense of having very little impact on the trade of third countries. Sam Laird
suggests a number of options which could be adopted, if a decision is made to

harmonise preferential rules of origin by the WTO:

"It would be useful to have a clearer set of preferential {rules of origin]...The
option might be to agree on a single, simple standard such as the change of a
heading criterion, that is, whether the transformation of the product would lead to
it being reclassified under another four-digit-level item. Another possibility
would be to agree on a fixed percentage of value added, say 60 per cent.
However, this requires some degree of proof of national and foreign content.
Moving further in the same direction, another, more sophisticated option, would
be to change the basis of the customs valuation to value-added tariffs, such as is
done in some offshore-processing arrangements. Under such a system, the
appropriate level of duty would be applied to each share of valued added by
different partners.""*

However, given the difficulties which have been experienced with the
harmonisation of non-preferential rules of origin, it would be a while before the WTO
attempts to negotiate binding disciplines 1n this highly controversial area. In the
interim, the WTO could consider a number of options. First, it could encourage parties
to free-trade areas to avoid tar:ff dispersion and the adoption of widely differing
regulations of commerce. In other werds, while they are under no obligation to
harmonise their external commercial pelicy, an effort should be made to narrow the
differences in tariffs and regulations of commerce being applied by them. Where there
are no significant differences in these trade policy instruments, the need for stringent

rules of origin become unnecessary as in customs unions.

149Supra note 138 and accompanying text. See further the following example given by
Serra et al., to demonstrate how rules of origin could divert trade from third parties: “[Let us ]
consider, for example, an intermediate good with a MFN tariff of zero. Regional producers
would have no reason to source this good from high-cost producers in partner countries in order
to avoid payment of the MFN duty. But these producers might nonetheless prefer to import
higher-cost regional components rather than lower-cost non-regional components in order to
satisfy the rules of origin: That is, the use of regional inputs might make the final good eligible
for preferential treatment within the region, when it would not otherwise be so...": supra note 89
at para. 24 at p13.

%0 aird (1999) p1184.
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Given the fact that almost all WTO Members are parties to regional trade
agreements, the WTO could consider insisting on the parties adopting the least
restrictive rules of origin being applied by any of the parties under another free - trade
agreement. Serra et al., make a similar suggestion; they recommend that the WTO
insist on rules of origin not being "more restrictive than the status-quo ante regional
content of exports“.ls ' In other words, their proposal would require a calculation of the

average share of regional value added in the total value of goods traded before the

formation of the free-trade area.'™

4.2.2.2.3 Variable Levies

A variable levy 1s an import surcharge imposed by a country to shield its
producers from price fluctuations. It is administered in such a way that the price of a
product on the domestic market remains unchanged irrespective of price variations in
exporting countries. Typically, if the world market price of a product should decrease,
the rate of the variable levy would be increased so as to maintain domestic prices, which
otherwise would have followed the trend. It was a common feature of the Common
Agricultural Policy of the European Union until the entry into force of the WTO
Agreement on Agriculture concluded during the Uruguay Round.

During the examination by the Working Party on the Accession of Greece to the

European Communities, Australia requested an opinion on whether or not variable

levies could be considered as a 'regulation of commerce', thus coming within the ambit
of Article XXIV:5(a). One member of the Working Party expressed the view that since

the imposition of variable levies would inevitably make the prices of foreign

'Serra et al. (1997) p46.

S2)pid at para. 25 at p14. See also the suggestion by Hong Kong in (WT/REG/W/27)
that preferential rules of origin should be tied to the definition of "substantially all the trade”
appearing in Article XXIV:8. According to this proposal, in measuring substantially all the trade
as percentage, the base (100 per cent of trade between the RTA parties) should comprise all
intra -RTA trade measured according to MFN rules, while the qualifying proportion of trade (to
meet the substantiality test) should be measured according to preferential rules of origin. Thus,
the less stringent the preferential rules of origin, the higher percentage of members' intra-trade
would be included towards meeting the substantiality test: quoted in Crawford and Laird (2000)
p11.
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agricultural products uncompetitive. the agreement between the parties was in breach of

Article XXIV:5(b):

"In the agricultural sector which represented about 20 per cent of Greek imports,
the amount ot levies averaged 70-80 per cent...Greece prior to accession did not
protect its agriculture very much because it produced several products while
relying on imports for others. Since the accession, the import burden for the
agricultural imports had risen 6-8 times. In addition, variable levies had, because
of their frequently changing size, a dissuasive effect on exports from third
countries...the view that third countries were not affected by the accession and
that the Act was in conformity with the provisions of Article XXIV [was
unacceptable]."153

The EEC in a communication dated 10 March 1981 replied that "duties and other
regulations of commerce" in the agricultural sector were unquestionably relevant to any
examination of an agreement under Article XXIV:5(a), and ...[that] no contracting
party could hold a contrary view. ...[V]ariable levies are covered by the phrase 'duties
and other regulations of commerce'."">* However, the EEC insisted that their agreement

was not in breach of the provisions of Article XXIV.

The acceptance by the EEC that variable levies constituted a 'regulation of
commerce' coming within the ambit of XXIV:5 was welcomed by one member of the
Working Party, who noted that for sometime, the EEC had strenuously argued that they
fell outside the scope of the Article: "This was a reversal of a position which the EEC
had held since the introduction of their variable levy system and was one of the main
issues which prevented progress being made in the previous Working Parties on the

niss

Rome Treaty and the 1972-73 enlargement.
4.2.2.2.4 Customs User Fees

Customs users fees are imposed by governmental authorities in connection with
importation and exportation and are distinct from export or import duties. In the Free -

trade Agreement between Canada and the United States'®, the latter exempted Canada

¥ The Working Party report (L5453) was adopted on 9 March 1983: see GATT, (BISD)
(1984) Thirtieth Supplement, para. 48 at p185.

'Sibid at para 37 at p181.

%ibid at para 53 at p187

SSGATT, BISD, Thirty-eighth Supplement, supra note 108 at p47.
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from the payment of these fees. This was challenged by some members as being
contrary to Article [ of the GATT 1994, which mandates Members to give all
advantages and privileges extended to a Member of the WTO unconditionally to other
Members of the WTO. The view was advanced that while it may be contrary to the
provisions of Article I, it could probably be justified under Article XXIV. 157

In response to a question from a member of the Working Party as to which
provision under Article XXIV would justify the granting of the waiver to Canada, the
representative of .the United States stated that the customs user fee was an "other
regulation of commerce” covered under Article XXIV:5(b). The same member stated
that Article XXIV:5(b) did not stipulate that a party to a free - trade area could waive
the application of "other regulations of commerce"”, such as a customs user fee, with
respect to other parties of the free - trade area. It was suggested by another member of
the Working Party that customs user fees could be appropriately described as "other
restrictive regulations of commerce” in the sense of Article XXIV:8(b). The suggestion
was rejected by the representative of the United States, who argued that it appropriately
fell within the scope of Article XXIV:5."*

4.2.2.2.5 Duty Remission Schemes

In the Canada - United States Free - trade Agreement, the view was expressed that

while the suppression of export-based waivers of customs duties under Article 1005 of
the Agreement might not have affected any consolidated GATT rights, it had the effect
of distorting trade patterns. Moreover, it established a situation that was more

restrictive than that which prevailed prior to the entry into force of the Agreement.

The representative of Canada in response stated that the objective of not raising
barriers to the trade of third countries as stipulated in Article XXIV:4 should be read
together with the requirements of Article XXIV:5(b). That any judgment on the
restrictive effect of eliminating the export-based duty remission scheme compared to the
situation prevailing prior to the formation of the free - trade area, should be made with

respect to trade in goods with bound tariff rates. The suggested use of bound rates as a

“Tibid at para. 40 at p59.
B 1bid at p.60
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benchmark was opposed by some members of the Working Party, who noted that "if the
duty remission scheme had been terminated as part of the establishment of the free -

trade area...another "regulation of commerce" had become more restrictive.""’

4.2.2.3 Scope of the Requirement Relating to the Obligation that Duties and
other Reguiations of Commerce "shall not on the whole be
higher or more restrictive than the general incidence of the

duties and regulations of commerce” applicable in the

constituent territories'®

At the heart of the dispute surrounding Article XXIV:5(a) and (b) is how to
calculate the general incidence of duties and other regulations of commerce and make
the determination whether they are not “on the whole higher or more restrictive™. It is
not precisely clear whether the subsection requires an aggregated or disaggregated
analysis to be undertaken. The use of the phrases “on the whole” and “general
incidence” is usually seized upon by parties to agreements establishing free - trade areas
or customs unions as evidence that a global approach as opposed to a country-by-
country or product-by-product analysis is the test that should be used in calculating the
incidence or restrictiveness of tariffs or other regulations of commerce imposed by the

regional trading bloc.

Most third countries disagree with the approach advocated by parties to regional
trade agreements and argue in favour of a disaggregated approach. They insist that the

paragraph requires separate analysis to be undertaken for tariffs and regulations of

"*Ibid at para. 62 at p66.

%%t should be noted that the language in Article XXIV:5(b) is slightly different. It
relevantly provides that “the duties and other regulations of commerce maintained...shall not be
higher or more restrictive than the corresponding duties and other regulations of commerce
existing in the same constituent territories prior to the formation of the free - trade area.”
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commerce. In other words. it is not appropriate to lump the two together when
determining whether or not the trading regime of the constituent parties to the regional

trade agreement has become more restrictive. As observed by the WTO Secretariat:

"One 1ssue which has attracted attention refers to the assessment of the effects of
duties and ORCs - is there a single, broad requirement for duties and ORCs
grouped together or do duties and ORCs have to comply individually with the
requirement?...Some Members maintain that these are two separate
requirements, with compliance required for each. For them, a key word is the
"or" in the phrase "shall not on the whole be higher or more restrictive...", where
duties could not be "higher" and ORCs could not become "more restrictive".'®’
Further, in addressing the evaluation under Article XXIV:5(a), the 1994
Understanding refers to two overall assessments - i.e. that of tarffs, and that of
ORCs which are difficult to quantify and aggregate.'®® Other Members argue
that the appearance of the words "on the whole" in Article XXIV:5(a) indicates
that there is only one assessment, with taniffs and ORCs being lumped together;
implying that certain benefits involved in one particular element might offset
certain deficiencies in the other.'® That interpretation has been questioned on
the grounds that Article XXIV:5(b), which refers to FTAs, does not contain the
term "on the whole"'® ."'®® (emphasis in original )

Apart from this issue of whether or not tariffs and other regulations of commerce
should be lumped together, there is some disagreement as to whether when considering
only tariffs or other regulations of commerce, an aggregated analysis or disaggregated
analysis should be used in calculating the restrictiveness or otherwise of tariffs or other

regulations of commerce. Professor Dam has noted some of the difficulties:

“A principal decision to be made is whether the words “on the whole” and
“general incidence” refer to each item in the common external tariff schedule or
the common external tariff schedule as a whole. If the latter alternative is
chosen, one must still determine whether the initial step is to calculate the height
and restrictiveness of each national tariff schedule and then strike some kind of
average between these national levels...Or is one first to strike some union-wide
average for each tariff classification and then to determine the aggregate height
of a common external tariff composed of these union-wide averages, the
customs union being free to assign any duties on individual items in the common
external tariff as long as the calculated union index is not exceeded? Whichever

®15ee comments of Hong Kong, China in WT/REG/M/15; 13 January 1998, para. 22 at
pp7-8; and comments of Japan in WT/REG/M/16; 18 March 1998, para. 59 at p15.
2506 comments of Hong Kong, China in WT/REG/M/16; ibid at para. 57 at p15.
3566 comments of the EC, WT/REG/M/16; ibid at para. 63 at p17.
164
Supra note 162
"SWTO Secretariat (2000a) para. 64 at p27.
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alternative is chosen, the unfortunate fact is that one cannot determine from
nominal percentage rates the restrictive duty impact a duty may have. A
relatively high duty may provide excess protection in the sense that it may be
higher than necessary to eliminate all trade in the commodity in question. When
one attempts to reach a judgment as to the overall restrictiveness of a schedule of
duties, the assigning of weights to individual duties raises trcublesome problems
because the most convenient criterion for assigning weights—the respective

volume of trade for each item—tends to be a function of, rather than

independent of, the restrictiveness of the duty...”. 166

To fully appreciate the divergent views that have been expressed in relation to
this sub - section, it would be helpful to consider the negotiating history and the
subsequent interpretation which has been given to the various phrases used in the sub -

section by WTO Members.

4.2.2.3.1 "On the Whole"

During the London session of the Preparatory Committee that was considering a
draft of the General Agreement. it was stated 1n response to a question as to whether the
new tanff rate on each product had to be below the average of the rates of the
constituent territories prior to the formation of the union, that "the phrase 'on the
whole’...did not mean that an average tariff should be laid down in respect of each
individual product, bur merely that the whole level of tariffs of a customs union should
w167

not be higher than the average overall level of the former constituent territories".

(italics added)

While the negotiating history seems to be quite clear in its choice of the test to
be applied in evaluating the matters referred to in Article XXIV:5(a), third countries
have insisted on the use of a disaggregated analysis, as they believe that it is more likely

to protect their trade interests than a global approach.

4.2.23.2 Meaning of general incidence of duties and other regulations of
commerce

A previous text of the General Agreement used the phrase "the average level”

instead of the phrase "the general incidence". which in some respects was less

%®Dam (1970) p277.
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168

ambivalent. The reason for the change is contained in a report of a sub-Committee

that considered the Geneva Draft Charter: "It was the intention of the sub-Committee

that this phrase should not require a mathematical average of customs duties but should

permit greater flexibility so that volume of trade may be taken into account."'®

In one of the first cases where the scope of Article XX1V:5(a) was considered,
the majority of the members of the sub-Group expressed the view that it was not
appropriate to have an automatic formula which could be applied in all cases. They
stressed the necessity of examining notified agreements on a case-by-case basis taking

into consideration a number of relevant factors including the volume of trade:

"...[M]ost of the members of the Sub-Group felt that an automatic application of
a formula, whether arithmetic average or otherwise, could not be accepted, and
agreed that the matter should be approached by examining individual
commodities on a country by country basis. Attention was also drawn to the
drafting history of paragraph 5(a) of Article XXIV, according to which the term
'general incidence of the duties' was used with the intention 'that this phrase
should not require a mathematical average of customs duties but should permit

greater flexibility so that the volume of trade may be taken into account."' ™

In response, the member states of the EEC insisted that since there was no
prescribed method for calculating or evaluating the general incidence of duties and other
regulations of commerce, they were free to adopt any method provided they satisfy the

overarching objective of the Article:

"The representatives of the Member States drew attention to the fact that the
provisions of Article XXIV do not exclude any method of calculation for the
preparation of a common tariff, provided however that the duty rates applied as a
result of the establishment of a customs union are not on the whole higher than
the general incidence of the duties which they replace. The Member States base
their calculation on the arithmetical average method which 1s strictly in
conformity with the provisions of paragraph 5 of Article XXIV. For armving at
a still lower tariff level, the Member States furthermore in their calculation use
the rates actually applied on | January 1957, subject to the exceptions as
provided for in Article 19 of the Treaty, and not the legal and contractual rates
which the Member States. in their view, would have the right to appiy under the
provisions of paragraph 5 of Article XXIV. To the same effect the Member
States provided ceiling rates for a great number of products which have to be

""WTO (1994)p803.

%8Article XXIV:2(b) of the Geneva Draft Charter. See further, WTO, ibid.
'S Geneva Draft Charter, ibid

170GATT, BISD, Sixth Supplement, supra note 103, para. 6 at p72.
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applied even in the instances where the arithmetical average would lead to
higher rates...The Member States are not in a position to accept a country-by-
country study for the reasons...given in connection with the interpretation of
paragraph 4 of Article XX1v 7

In the examination of the Accession of Greece to the European Economic

Community, the EEC argued that the agreement it had concluded with Greece was in
compliance with GATT rules including Article XXIV:5(a), as the overall incidence of

trade restrictions was expected to decline significantly to the benefit of third countries:

"With reference to Article XXIV:5S and against the background of the very
considerable liberalisation of restrictions which would occur in Greece, it was
hard to claim that barriers were being created; even if it might be true for one or
two products, the overall situation was clearly the opposite. On the guestion of
the alleged inconsistency of this Article with Article XIII, the EC did not
consider this point relevant to the Article XXIV:5 exercise; the matter could be
further discussed in the context of the relevant Accession Protocols for the
countries concerned."'’?

This argument by the EEC was disputed by several members of the Working
Party who thought that there was no objective basis for such a statement. Strong views
were expressed on the conformity of the Common Agricultural Policy with GATT rules.
The fact that Greece was going to apply this policy, in their view, confirmed the non-
conformity of the agreement with GATT rules. The inconsistency could not be cured
by Article XXIV:5, which did not authorise departures from GATT disciplines on

quantitative restrictions:

"[Tlhe elimination of severe quantitative restrictions on certain Greek
agricultural imports would not in fact have a favourable impact on trade, as the
quantitative restrictions would, on accession, be replaced by the imposition of
variable levies which would effectively preclude imports into Greece from
efficient third-country suppliers...[T]he view af the EC that the elimination of
quantitative restrictions amounted to a liberalization of imports of the products
in question [is without any basis]. One form of restriction had simply been
replaced by another which was at least as restrictive as the previous one, but
much more unpredictable for third country suppliers...Neither Article XXIV nor
the relevant Community legislation required uniformity as to the regulations of
commerce of the member States; Greece could thus have maintained its non-
discriminatory import regime towards all third countries. Consequently. the

171
Ibid.
2GATT, BISD , Thirtieth Supplement, supra note 153, para. 32 at p179.
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respective provisions of the Act were not in conformity with the provisions of
Article XXIV because duties and other regulations of commerce were more

restrictive than before accession”.'”

In the examination of the Accession of Portugal and Spain to the European

Communities, the EEC rejected the argument of certain members of the Working Party

that Article XXIV:5(a) mandated a detailed examination to determine whether barriers

to the trade of any Member had not increased as a result of the enlargement. It insisted

that the agreement was consistent with the terms of Article XXIV:5(a), as the acceding

countries will lower the barriers to their trade to the level of the Community and that it

was unnecessary to carry out a disaggregated analysis under Article XXIV:5(a) :

"...Article XXIV:5(a) only required an examination on the broadest possible
basis. The task was general, namely to reach a view on whether the general
incidence of customs duties and regulations after enlargement was on the whole
more or less restrictive than before. Even if a negative incidence were shown to
be the case for certain items, such as when duties were increased or replaced by
variable levies, one had to consider whether these effects were not balanced by
the effects of other changes in the tariff sector taken as a whole. An overall
appreciation of effects of changes in tanffs and regulations of commerce had to
be made. In assessing general incidence, one had to avoid too static an analvsis
and to take into account the trade-creating effects of the establishment or
enlargement of a customs union."'”*

This argument by the EEC was dismissed by some members of the Working

Party who urged a literal interpretation of the terms of Articles XXIV:4 and 5(a). A

detriled analysis of the Enlargement Agreement would reveal that Portugal and Spain

had adopted measures which had erected or increased barriers to the trade of third

countries in violation of Articles XXIV:4 and 5(a):

"The condition of not raising barriers to the trade of other...[Members]
contained in Article XXIV:4 was clear and one could not ascribe to it any
special subtleties or reservations...The extension of the Communities' Common
Agricultural Policy to Spain and Portugal would result in an increase in barriers
to third country trade in those countries and a major negative impact on export
opportunities [of third countries] generally...]It was not tenable to argue that the
adoption of the import levy system was a trade liberalizing measure...[T]he
Communities' contention that the extension of the tariff of the EC/I0 to the
EC/12 was compatible with their obligations under Article XXIV:5(a) regardless

"Ibid, paras. 27-28 at pp177-178.
"YGATT, BISD, Thirty-fifth Supplement, supra note 107, para. 6 at pp295-296.
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of the effect on the tariffs of Spain and Portugal [ cannot be accepted]. Article
XXIV:5(a) required a comparison with the pre-accession tariffs of the
constituent territories and the relative size of those territories was not a relevant
factor...[T]he Communities' claim that a deterioration in access for a major item
could be adequately compensated by improvements in access in a large number
of items of minor trade interest [is not justified]. Nor...[was it acceptable for the
Community to claim] that credit was owed to...it because of their own decision
to proceed with enlargement."'”

In the examination of the Enlargement of the Europear Union: Accession of

Austria, Finland and Sweden, the European Communities argued that the enlargement

agreement was in conformity with the provisions of Article XXIV as it would create
trade for the benefit of third parties. The suggestion that it would divert trade from third
parties was unfounded, as there would generally be a reduction in the level of barriers
that the trade of third parties faced in the new member states. The EC further argued
that "there was no provision in Article XXIV that prohibited parties to a regional trade
agreement from imposing or increasing a trade barrier. What was necessary under the
Article was that the general incidence of duties and other regulations of commerce not

be higher than pre-customs union or free - trade area levels."'’®

This contention was disputed by several members of the Committee on Regional
Trade Agreements including the United States, which thought that the European Union

was understating the effect that the enlargement would have on third countries:

"The representative of the United States questioned the statement by the
representative of the EC that the enlarged customs union would result in trade
creation and generate benefits for third countries. There was the likelihood that
third parties would face barriers to their exports, particularly non-tariff
measures, as the new Member States adopted the more restrictive policies of the
EC. The enlargement of the EC would be at a cost to non-parties... The creation
of the EEA [European Economic Area] also had resulted in some costs to the
United States, as the EEA countries adopted EC policies which had been more
restrictive than those previously maintained by them. The Hormone Directive
hampered US trade in beef with the new Member States."'"’

The Understanding on the Interpretation of Article XXIV attempts to clarify this

requirement by providing that the "assessment shall be based upon an overall

"Ibid, para. 36 at pp310-311.
"*WT/REG3/M/1; 23 April 1997, para. 4 at p2.
" ibid, para. 40 at p8.
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assessment of weighted average tariff rates and of customs duties collected.” It further
provides that "[t]his assessment shall be based on import statistics for a previous
representative period to be supplied by the customs union, on a tariff-line basis and in

values and quantities, broken down by WTO country of origin."

The view has been expressed that the methodology put forward by the
Understanding would not lend itself to easy application perpetuating the earlier

difficulties which had been experienced:

"A close reading of the ... [provision] demonstrates ... [that it] provides
sufficient room for members of customs unions and non-members to express
diverging opinions on the relative weight to be attached to the overall
assessment versus a product-specific or country-specific assessment. Moreover,
even if attention goes mainly to the overall assessment of a customs union's
global tanff schedule. past Article XXIV:5 exercises have shown that an
evaluation of weighted average tariff rates on the one hand and of customs
duties collected on the other does not necessarily lead to a similar
conclusion."'”®

The premonition of Youri Devuyst appears to have come true in the sense that
questions are still being raised as to the exact scope of this Article. Indeed, it is one of

° Given the conclusion of the

the systemic issues being considered by the CRTA."
Appellate Body that Article XXIV:4 does not create a separate obligation, but informs
the rest of the Article, it is important for the rights of third countries to be protected

under Article XXIV:5.

The critical question is how can the rights of third countries be protected bearing
in mind that the very purpose of creating a free - trade area or a customs union is to
create trade between the parties. Creating trade between the parties would necessanly
entail trade diversion from third countries which may be just as efficient as one or more
of the partner countries. Where the external tariff is set at a high level, then it is clear
that third countries would lose out. Even where the tariff is set at a very low level, like
I or 2 per cent, there is still the possibility of trade diversion if one of the partner

countries is just as efficient as the third country producer. The optimal result would be

17BDevuyst (1992) p29. See further Srinivasan (1996) pp19-21.

'®See WTO Secretariat (2000a) paras. 62-65 at pp26-28. See further Communication
from Hong Kong, China entitled "An lllustrative List of Elements in Article XXIV Requiring
Clarification”, WT/REG/W/31; 18 November 1998, p2.
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to require the parties to the regional trade agreement to extend the same preferences to
non-participating countries over a period of time not exceeding ten vears after the entry

into force of the regional trade agreement.

While this may be the optimal result from a multilateral point of view, very few
countries would commit themselves to doing that, as it would be difficult to justify it
politically. The concept of reciprocity is so entrenched in trade negotiations that the
most liberal of countries in terms of trade policy often eschew free-riding, even though
it has been proven that unilateral trade liberalisation benefits the country undertaking it.
If the WTO was to insist on automatic extension of preferences to non-participating
WTO Members, it would reduce the welfare of some members of the regional trading
arrangement, as they would essentially be engaging in free - trade with countries which
may have erected enormous barriers to their trade. It has been suggested that this
policy may dissuade countries from forming free - trade areas or customs unions, as
they would regard the price for WTO's agreement to be too high."® In effect, the
unintended consequence of this policy would be to keep to a minimum the number of
regional trade agreements, thereby ensuring the primacy of the muitilateral trading
system. Given the fact that this option would place an onerous responsibility on WTO
Members and could be considered to be unrealistic, at least in the short term, other

options should be explored to guarantee the rights of non-participating countries.

The next best option, in my view, is to require the parties to customs unions to
adopt, at the minimum, the lowest MFN tariff on every product which was applied by
any of the parties prior to the formation of the union. While this suggestion closely
resembles the one earlier proposed, it has certain advantages. Firstly, as it would
minimise free-riding to some extent, it is more likely to be acceptable to Members of
the WTO than the first option which would have required the parties to regional trade
agreements to extend the benefits they have granted to each other to non-participating
countries. Secondly, like the earlier proposal, it would obviate the need for complex
compensation negotiations, especially where there is no increase in non-tariff barriers.

Parties to free - trade areas could be required to narrow the differences between the

180grinivasan (1996) p20.
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tariffs being applied by them on a particular product using the lowest MFN tariff being

applied by one of them as a benchmark.
4.2.2.3.3 Meaning of "applicable in the constituent territories"

The precise meaning of the phrase “applicable in the constituent territories prior
to the formation of such union" has been the subject of debate for some time. On the
one hand, the view has been expressed that when interpreted in context. the word
‘applicable’ can only mean applied rates of duty prior to the formation of the customs
union. On the other hand, the view has been expressed that the benchmark should be

the legal or bound rates in the constituent territories prior to the formation of the union.

The issue was given considerable attention during the examination by the Tartff
Negotiations Commiittee in 1961 of the common external tariff of the EEC to determine
its compatibility with the provisions of Article XXIV:5(a). Given the divergences in the
opinions of the parties and non-parties and the lack of pertinent information, the
Committee could not come up with any definitive conclusions. It noted in its tentative
report that it had not been "able to reach agreement on the one question which
materially affects any attempt to compare tariff rates of the Member States of the EEC
before its formation and the Common Tariff, 1.e., the question whether, in the case of
the former, legal or bound rates on the one hand, or, on the other, rates actually applied

should be used". It further noted that:

"The European Economic Community held, on the basis of the text itself of
paragraph 5 of Article XXIV, that the expression ‘applicable’ must be read, in
contrast to the term 'imposed' used elsewhere in Article XXIV, as referring to a
rule of law which is applied or capable of being applied, and that it is for each
contracting party constituting a customs union or a free - trade area to interpret
its own Jegislation with regard to the duties which should be regarded as being
applicable. According to the national legislation of the member States of the
EEC the term 'applicable’ can only refer to conventional (bound) and legal
customs duties. Several members of the Working Party, on the other hand, held
that 'applicable’ must in this context mean rates actually applied since the
purpose of Article XXIV:5(a) was to prevent the institution of a customs union
being used as an opportunity to increase the protective duties actually
encountered by exporters. In particular, it was held by these delegations that the
use as a basis for the computation of the Common Tariff of tariffs which were in
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fact never levied (i.e. the Italian tariff) did not give a true indication of the
protective regime existing before the formation of the customs union."'®'

Adtter the report was issued, the then Executive Secretary of the GATT, observed
that "the result of any statistical exercise would only support the view, with which he
thought there was no disagreement, that the incidence of the common tariff was higher

than that of the rates actually applied by the member states at the time of the entry into

force of the Treaty of Rome."'*

The Executive Secretary could be said to have implicitly confirmed this
observation in a legal opinion prepared by him following a request from certain
contracting parties of the GATT. After examining the drafting history of the Article and
finding no useful light thrown on the meaning of the word 'applicable’, he proceeded to
examine the context in which the word was used and the object and purpose of Articles

XXIV:4 and XXIV:5:

"...the intent of those who drafted the provisions governing the establishment of
a common external tariff of a customs union was that the formation of such a
union should not, on the whole, result in higher tariff barriers against trade that
existed previously in the constituent territories of the union. ...Against this
background of the purposes and intent of paragraph S5(a) the two different
interpretations of the word 'applicable’... should be examined. It seems that the
intentions of the drafters are not fully covered by either interpretation, and yet
when the two interpretations are reconsidered from the point of view of
reasonableness and logic, the gap between them narrows. On the one hand, if
the word were interpreted in the sense of 'applied’ duties, it would be reasonable,
in the computation of a common external tariff, to permit the use of duties
inscribed in the tariff in those cases where duties had been temporarily lowered
or suspended to meet particular circumstances of an economic nature or because
other types of barriers were being used. On the other hand, if the word were
interpreted in the sense of 'applicable’ duties. it would be reasonable, in the
computation of a common extemal tariff, to disallow the customs duties of a
legal tariff if those duties had never actually been applied and there was no
reasonable expectation that they ever would be applied.” '*3 (italics in original)

In the examination of the Accession of Greece to the European Communities,

the issue was not resolved by the Working Party. Whereas the non-participating

WTO (1994) p805.
®21pjd.

"®ibid at p8O6.
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countries insisted that the appropriate benchmark was the applied rates of duty,
members of the EEC insisted that it was the bound rates that should be taken into
account. The argument of the EEC seems to have hinged on the fact that the decision to
apply a lower tariff rate than the bound rate is'a discretionary one that could solely be
made by a Member of the WTO, and as such it would be pure legal fiction if a voluntary
decision is to be converted into a legally binding one. The differing views of the

parties is captured in the passage below:

"Several members of the Working Party took the view that since it was the task
of the Working Party under Article XXIV:5(a), inter alia, to make an
assessment of the changes in the tariff level of Greece, it was necessary to obtain
information not only relating to the bound or legal rates but also to applied tariff
rates...The EC replied that for the purposes of the Working Party, only the
bound rates were of relevance. Applied tariff rates reflected only temporary
conditions and did not constitute an appropriate basis for the examination."'®*

Similar interpretative problems have also been encountered in the interpretation
of Article XXIV:5(b), which is the corresponding provision for free - trade areas.
Although the language used is slightly different, the section seeks to achieve the same

objective as Article XXIV:5(a). In the examination of the Free - trade Agreement

between Canada and United States, the parties to the Agreement maintained that bound

rates should be used in calculating whether duties and other regulations of commerce
had become higher or more restrictive than the corresponding duties and other
regulations of commerce, while third countries argued that the appropriate benchmark

was the applied rates. The passage below captures the differing views of the parties:

"The representative of Canada said that the objective of not raising barrers to
the trade of other parties in Article XXI1V:4 had to be considered together with
the requirements of Article XXIV:5(b). Any judgement on the restrictive effect
of eliminating the export-based duty remission scheme compared to the situation
prevailing prior to the formation of the free - trade area. should be made with
respect to trade in goods with bound tariff rates. Parties to a free - trade
agreement did not have the obligation to continue, regardless of the GATT
bound rates, the duties applied at lower rates than GATT bound rates through
duty remission schemes or temporary reduction or suspension of duties prior to
the formation of the free - trade agreement. The representative of a group of
countries noted with interest that the parties' interpretation of Article XXIV was
that the obligation not to increase the restrictiveness of duties related exclusively
to bound rates. One member maintained the view that the term "duties” in

184

Supra note 153, paras 19-20 at p175.
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Article XXIV:5(b) was not only limited to bound rates but covered all the duties
applied by the parties at the time of the formation or enlargement of a free -
trade agreement.” 145

In the joint examination of the Free - trade Agreements between the European

Communities and Bulgana/European Communities and Romania by the Committee on

Regional Trade Agreements, the view was expressed that Article XXIV:5(b) prohibited
the increase of MFN tariff rates while the parties were negotiating a free - trade
agreement which would abolish substantially all the barriers to their trade. As was put
by the United States representative, ';[r]-aising MFEN duties while at the same time
negotiating [free - trade agreements] would lead to regional treatment for a significant

portion of a country's trade...Such a situation failed the test of Article XXIV:5(b).""*

The argument of the United States appears to be in conflict with a literal reading
of the provisions of Article II of the GATT 1994, which relevantly provides that
"each...[Member] shall accord to the commerce of the other...[Members] treatment no
less favourable than that provided for in ... Schedule [of Concessions]." Thus, if the
bound rate for a particular product is 60 per cent and a country is applying 20 per cent,
that country is entitled under this prowvision to increase the tariff rate to 59 per cent. The
effect of the argument by the United States is to prevent Members from increasing their

applied rates of duty.

In response to the argument by the United States, the representative of the
European Communities said that the position of the United States was "predicated on a
reading of Article XXIV:5(b)...not shared by all the Members...That the word
'applicable' had resulted in conflicting interpretations".'*” The representative later

asserted that the "conservative definition of 'applicable' in Article XXIV:5(b) had in the

SGATT, (BISD) Thirty-Eight Supplement, supra note 108, para. 62 at p66.

BSWT/REG1/M/1, WT/REG2/M/1, WT/REG7/M/1, WT/REG8/M/1, WT/REGYM/1; 9
June 1997, para. 19 at p6. See further the examination by the Committee on Regional Trade
Agreements of the Interim Aqreement Between the European Communities and Poland,
(WT/REG18/M/1; 30 May 1997). Japan asserted that Poland was in breach of Article XXIV:5(b)
by raising MFN tariffs for automobiles from 15 per cent to 35 per cent while granting a duty-free
quota of 30,000 new automobiles to the European Union, which represented a significant
proportion of cars imported into Poland each year.

¥ bid, para. 20 at p6.
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past meant bound rates, or the rates the Parties could apply and still meet their

obligations under the WTO." 188

The Understanding on the Interpretation of Article XXIV resolves this issue by
stating that the evaluation under Artiele XXIV:5(a) in respect of tariffs shall be based on
custom duties actually collected. In other words, what is relevant is the applied rates of
duty and not the bound rates. The clarification may appear to be at odds with the
application of Article II of GATT 1994, under which a Member is entitled to raise its
tariffs up to the bound levels at any time without having to provide compensation to

interested third parties that may be affected by such increases in the tariff rates.

The logic behind the Understanding appears to be that if Members were allowed
to set their common external tariffs on the basis of their bound tariff rates it could lead
to massive trade diversion, especially where the agreement involves major trading
nations and the difference between the bound rates and applied rates is quite substantial.
By mandating that the assessment be based on the applied rates of duty, it 1s envisaged
that the interests of non-participating countries vis-a-vis the parties to the agreement
would, to some extent, be preserved. The benefits to third countries could be substantial
where the parties to the agreement were applying very low tariffs such as to make the

difference between the regional rates of duty and the MFN rates quite inconsequential.

4.2.2.4 Meaning of “interim agreement”, “reasonable length of time”
and “plan and schedule”

With regard to Article XXIV:5(c), the meaning of the following terms, “interim
agreement”, “plan and schedule” and “a reasonable length of time” have provoked
controversy. Members have often interpreted the terms to suit their own particular
circumstances. The result has been the lack of guidance for WTO Members entering

into regional trade agreements.

4.2.2.4.1 What constitutes an Interim Agreement?

®¥3ee the joint examination of the free - trade agreements concluded between the
European Communities and the Baitic States (Estonia, Latvia and Lithuania), /bid, para. 57 at
p12.
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The General Agreement does not contain a definition of this term. However, it
is clear that the drafters had in mind an agreement that did not immediately commit the
parties to abolishing barriers to substantially all the trade between them. Before the
entry into force of the WTO Agreement, there was the widespread concern that some
Members were abusing Article XXIV:5(c) to maintain indefinitely regional trading
arrangements inconsistent with the terms of Article XXIV. In some cases, countries
insisted that they were notifying free - trade agreements or agreements establishing
customs unions whereas, in fact, they were intertm agreements. Broadly speaking, even
if the parties undertake to abolish all barriers to their trade within, for example, six
months after the entry into force of their agreement, that agreement could still be
regarded as an intenm agreement. Likewise, if the parties undertake to liberalise é
significant proportion of their trade leaving aside a major sector of economic activity for
liberalisation at a later period, that agreement could still be regarded as being an interim

agreement,

In the examination of the Interim Agreements Between the European

Communities and Czech Republic, Slovak Republic, Hungary and Poland, the

Chairman in his introductory remarks stated that "the agreements would gradually
establish free - trade areas over a maximuin period of 10 years, when duties and other
restrictive regulations of commerce would have been eliminated on substantially all
trade between the signatories."'®” Thus, it was accepted outright by the parties that their
agreement was an interim agreement for the creation of a free - trade area. By contrast,

in the examination of the Enlargement of the European Union: Accession of Austna,

Finland and Sweden, the representative of the EC noted that "most of the trade

provisions had become effective as of... [the date of entry into force of the agreement]

without any period of transition,"'”"

[t is quite interesting that the representative of the EC implicitly suggested that
the enlargement agreement was not an interim agreement, although he accepted that not

all the trade provisions had become operational on the date of the entry into force of the

agreement. In the examination of the Australia’New Zealand Closer Economic

Relations Trade Agreement, the representative of New Zealand insisted that "the

BWT/REG18/M/1; 30 May 1997, para. 2, pt.
SOWT/REG3/M/1; 23 April 1997, para. 2. p1.
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agreement was in no sense provisional or incomplete but a definitive establishment of a
free - trade area under Article XXIV...There was, however. an intervening period
between entry into force and the complete elimination of duties and other restrictive

regulations on substantially all the trade.""”'

It would appear that under GATT/WTO practice, so far as a substantial
proportion of the trade between the parties is liberalised immediately after the entry into
force of their trade agreement. that agreement would not be regarded as an interim

agreement. 192
4.2.2.4.2 What Information should a Plan and Schedule contain?

The requirement that the parties attach a plan and schedule to their interim
agreement is meant to ensure that the parties do not circumvent their obligations under
Article XXIV by maintaining indefinitely a regional trading arrangement which does
not comply with the terms of Article XXIV. Should the parties provide a plan and
schedule, it could be established whether or not they are implementing their obligations
as foreseen under their agreement. As was stated by some members of the Working

Party in the report on the examination of the European Economic Community —

Agreements of Association with Tumsia and Morocco:

"[TThe requirements of a plan and schedule had been expressly inserted into
Article XX1V in order to give a minimum guarantee that the regional integration
would actually be accomplished, as well as to ensure that full information on the
gradual development towards free - trade areas was available, so as to permit
maximum certainty with regard to the effects on their trade. They claimed that
this aspect of plan and schedule was of fundamental importance to ascertain
whether the agreements constituted free - trade areas or mere regional
arrangements...". 103

'“'"The Working Party report (L5664) was adopted on 2 October 1984: see GATT,
(BISD) (1985) Thirty-first Supplement, para. 29 at p179.

2| the examination of the Agreement between EFTA Countries and Spain, it was
contended by the parties "that a study of the practice of GATT showed that the borderline
between the two legal concepts of free - trade agreement and interim agreement was not quite
distinct." The Working Party report (L5045) was adopted on 10 November 1980: see GATT,
(BISD) (1981) Twenty-Seventh Supplement, para. 7 at p129.

CBGATT, BISD, Eighteenth Supplement, supra note 122, para. 17 at pp154-155.
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The main issue which has ansen in connection with this requirement is what
elements should the plan and schedule contain? Article XXIV does not provide any
useful information on this issue leading parties to submit information of uneven quality
to Working Parties established under the GATT to examine the consistency of notified

agreements with the provisions of Article XXIV.

In the examination of the Association Agreement between Turkey and the

European Economic Commumnity, the view was expressed by some members of the

Working party that the plan and schedule annexed to the parties’ agreement was not
comprehensive and could not be considered to be in conformity with the terms of

Article XXIV:5(c):

"[t]wo members of the Working Party were of the opinion that the Agreement
provided for an indefinite period of preparation and that the time-table contained
in the Agreement, which related only to the preparatory stage, could not be
considered to constitute a plan and schedule of an interim agreement leading to
the formation of a customs union within a reasonable length of time as required
in Article XXIV of the GATT. The preparatory stage was, in the final analysis,
of undetermined duration...Even when completed, it did not lead to the
formation of a customs urion but only to the initiation of a transitional stage, the
details of which had still to be worked out... and the duration of which was
again not conclusively determined...Further, the decision whether to proceed
with the formation of the customs union is to be taken only at the end of the
preparatory stage having regard to the economic situation of Turkey." 194

The representative of the EEC disagreed that their plan and schedule did not
conform to the requirements of Article XXIV:5(c). He argued that the paragraph should

be interpreted in its entirety to get its true meaning:

"The Association Agreement, which must be examined as a whole, is an
"interim agreement leading to the formation of a customs union" in the sense of
Article XXIV:5. It contains a plan and a schedule...[T]he fact that Article
XXIV:5 uses the words "interim agreement” indicates rather clearly that the
"plan and schedule" need not necessarily be detailed and complete: the
CONTRACTING PARTIES have examined other regional agreements which
were also somewhat imprecise in this respect."'g5

'%“The Working Party report (L2265) was adopted on 25 March 1965: see GATT.
(BISD) (1965) Thirteenth Supplen.ent, para. 8 at p62.
bid, para. 9 at p62.
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While it is true that the plan and schedule should not necessarily be
comprehensive, they must be such as to enable the Members to carry out an
examination to determine the consistency of the agreement with the provisions of

Article XXIV. In the examination of the European Economic Community —

Agreements of Association with Tunisia and Morocco, several members of the Working

Party echoed this view:

"[A] number of members of the Working Party were of the opinion that no plan
and schedule, as provided for in paragraph 5 of Article XXIV, existed. Without
a precise and complete plan and schedule, it would be impossible for the
CONTRACTING PARTIES to make findings with regard to whether the
agreements were likely to result in free - trade areas within a reasonable period
and, if necessary, to make recommendations."'°®

Under the Understanding on the Interpretation of Article XXIV, it is stipulated that
parties to a regional trade agreement "...shall not maintain or put into force, as the case
may be, such agreement 1f they are not prepared" to accept the recommendations of the
Committee on Regional Trade Agreement. It follows that where the parties have not
annexed a plan and schedule to their interim agreement, they can be ordered by the

CRTA to furnish that information.

4.2.24.3 "Meaning of the phrase "within a reasonable period of time"

During the years of the GATT, the meaning of this phrase generated a lot of
controversy among members of working parties established to examine the
consistency of agreements with the provisions of Article XXIV. On the one hand,
parties to regional trade agreements insisted on a longer time-frame, while third parties
urged the elimination of barriers to substantially all the trade between the parties within

197

the shortest possible time. "~ As noted by the WTO Secretariat, "the texts of many

agreements contained no references to comipletion dates, making it unclear whether a

given interim agreement had a definite end-point to the period of transition."'**

"% Supra note 122, para. 27at p157.

'"'During the examination of the Agreement between the European Economic
Community_and Spain, the parties to the agreement alluded to the fact that the phrase
‘reasonable period of time' had not been authoritatively interpreted. They argued that the
phrase should be interpreted bearing in mind the other elements of Article XXIV:5(c), including
the reference to interim agreement: see GATT, (BISD) (1972), Eighteenth Supplement, para. 22
atp172.

BWT/REG/W/16; 26 May 1997, para. 33 at p7.
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As if it had foreseen the interpretative problems which this phrase would
generate, South Africa tabled a proposal at the London session of the Preparatory
Committee for a definite time-limit to be indicated instead of leaving it open for
Members to decide on a case-by-case basis. Unfortunately, the proposal failed to attract
enough support, thus setting the stage for varying interpretations to be given to the

199

phrase. In the examination of the Association Agreement between Greece and the

European Communities, some members of the working party expressed the view that
the absence of a definite time-limit did not give parties to regional trade agreements the
freedom to choose any transitionat period. They doubted whether a period of twenty-

two years could be considered reasonable within the meaning of Article XXIV:5(c).*%

In a number of cases, the working parties were influenced by the varying levels
of development of the parties to the agreement. In the examination of the EEC —

Agreement of Association with Malta, several members of the working party accepted

the principle that it might not always be possible or desirable to have a complete and

detailed time-table:

"Most members of the Working Party stated that paragraphs 5-9 of Article
XXIV had to be interpreted against the background of paragraph 4...From the
point of view of the General Agreement an evolutionary time-table, such as the
one presented in this Agreement, was preferable to a precise and detailed
schedule in the case of countries with different levels of development. Such a
time-table might be more likely to lead to the formation of a customs union
within a shorter period...The parties to the Agreement...stated — and several
members of the Working Party supported them — that in view of the difference
in stage ot development of Malta and the Community, the provisions of the
Agreement concerning the plan and schedule for the establishment of a customs
union represented a realistic approach...Paragraph 5(c) dealt expressly with the
case of interim agreements. The very term 'interim' as applied to the notions of
'plan and schedule' and 'reasonable length of time' made it clear that they did not
necessarily have to be fixed at the outset in an absolutely specific and detailed

1)
manner."?

"WTO (1994) p808.

The Working Party report was adopted on 15 November 1962: see GATT, (BISD)
(1964), Eleventh Supplement, para. 6 at p150.

O The Working Party report was adopted on 29 May 1972: see GATT, (BISD) (1973),
Nineteenth Supplement, paras 10-12 at pp92-93.

PTWTO, (1994) p80S.
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In the examination of the Agreement between the European Communities and

Israel, the Working Party could not come to a unanimous decision regarding how to
evaluate asymmetrical agreements. The parties’ insistence that there was nothing in the
language of Article XXIV which prohibited such agreements was not accepted by all
the members of the Working Party:

"a member of the Working Party noted the parties' viewpoint that there was
nothing in Article XXIV to prevent the time-table for the fulfilment of the
reciprocal obligations being phased differentl: if the parties so agreed. His
authorities considered that such a different phasing could be a legitimate matter
for concem, especiaily if the difference were substantial. The representative of
Israel did not share this view, especially in the light of the Tokyo Declaration
and the need for differential measures providing special and more favourable
treatment for developing countnes. He said that, in the present instance, the
parties' different stages of economic development made the phasing apprOpnate
and compatible with both the letter and spirit of the General Agreement".?"

Recently during the examination of the Customs Union Between the European

Communities and Turkev, the representative of the United States expressed some

doubts as to whether a period of over thirty years could be considered as reasonable
within the meaning of Article XXIV:5(c). In response, the representative of Turkey
stated that given the nature of the agreement under consideration, the time-frame was

justified:

"[w]hereas the original Association Agreement, signed in 1964, provided for the
establishment of a customs union, it did not lay down any specific time-table,
given the vastly differing economic conditions in the EEC and Turkey.
However, it contained provisions aimed at reducing the discrepancies in the
economies of the Parties. The Additional Protocol of 1970, which went 1nto
force in 1973, gave an indicative period for the establishment of the customs
union. The transitional period of twenty-two years was therefore not very
long...It was important to focus on the elements of the customs union rather
than the transitional period."*”

The Understanding on the Interpretation of Article XXIV partially resolves this
issue by providing that the "reasonable length of time" referred to in paragraph 5(c) of
Article XXIV "should exceed 10 years only in exceptional cases." Given the looseness

of the language, it is likely that Members may abuse it and attempt to justity agreements

22The Working Party report was adopted on 15 July 1976: see GATT, (BISD) (1977),
Twenty-third Supplement, para. 23 at p63.
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with long transitional periods on the basis of their "unique circumstances". The
principal weakness of this provision is that it does not spell out when parties to an
agreement would be entitled to a longer transitional period. It is foreseen that the
transitional periods under the regional partnership agreements that the European Union

wants to conclude with the ACP countries would exceed ten years.

PINT/REG22/M/1; 6 March 1997, para. 28 at p8.
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Chapter 5

Relevant Multilateral Rules on Regional Trade Agreements

This section continues with the examination of the relevant multilateral trade
rules on regional trade agreements. It focuses on the provisions of Article XXIV:6 - 8

of the GATT 1994,

5.1  Scope of Article XXIV:6 of GATT 1994

Notwithstanding the seemingly simple terms of the section, it has proved in
practice to be one of the most controversial provisions in the General Agreement. The
rationale for this subsection is that non-members of the trading bloc should not be made
to lose their benefits just because a group of cowntries have decided to further liberalise
trade amongst themselves. Where the members of a customs union decide to increase a
bound tariff on an item, they are expected to enter into negotiations with contracting
parties having initial negotiating rights and a principal supplying interest with a view to

204
% The European

compensating them for breaching Article II of the General Agreement.
Union, for example, recently compensated a number of countries including Argentina,
Australia, Canada and the United States following its expansion to include Austria,
Finland and Sweden. No detailed criteria for compensation is provided by the General
Agreement, but as provided in Article XXVIII of GATT 1994, the negotiations should
aim at maintaining a general level of reciprocal and mutually advantageous concessions
not less favourable to trade than that provided for in the General Agreement prior to

such negotiations.”®

Three main interpretative difficulties have been experienced with Article

XXIV:6. The first one is how to deal with an increase in a bound rate of duty in some

25 the examination of the Accession of Portugal and Spain_to the European
Communities, one member of the Working Party expressed the view that "the exclusion of
preferential trade was necessary...for the purpose of determining supplier rights in the
negotiations conducted under Article XXIV:6“: supra note 107, para. 36 at p311.

05500 Article XXVII:2 of GATT 1994. Paragraph 10 of the 1980 Guidelines on
"Procedures for Negotiations under Article XXVIII" confirms the applicability of the procedures
set out under that Article to Article XXIV:6 negotiations.
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of the constituent members of the customs union when there has been a reduction in the
duty for that specific item in other constituent members of the customs union.”®® Some
countries have argued that a customs union should not be able to claim credit on
account of tariff decreases on the same tariff line by some of its members. [n other
words, when assessing the impact of the new tariff of the customs union, a
disaggregated analysis should be used instead of an aggregated analysis. While this
argument may appear persuasive, these countries are in the minority. The majority view
is that customs unions should be able to claim credit for decreases made on the same

207

tariff line by some of its members.”™" In the examination of the Accession of Portugal

and Spain to the European Commnunities, it was submitted by one member of the

Working Party that the term 'compensatory adjustment’ should be construed "as
implying that a tanff reduction on one item in some constituent territories of the
customs union should be taken into account in calculating the amount of compensation
for the increase in the tariffs applied to the same item in other constituent territories of

the same customs union" %

The Understanding on the Interpretation of Article XXIV has adopted the
majority position on this issue by providing that "due account shall be taken of
reductions of duties on the same tanff line made by other constituents of the customs

. . . bl
union upon its formation".**”

The second difficulty which has been experienced with Article XXIV: 6
negotiations for compensation is whether a customs union has the right to ask
compensation from non-members where such members would benefit from the import
liberalisation measures implemented by the members of the customs union. This kind of
credit is known in the literature as “reverse compensatory adjustment”. Before the entry
into force of the Understanding on the Interpretation of Article XXIV, the EEC always

insisted that it had the right to offset reductions in tariffs and other barriers in one sector

26Credit claimed for decreases on the same tariff-line by a customs union is usually

referred to as ‘“internal credit’. By contrast, "external credit is when credit is sought for
reductions on other tariff-lines.

2°7Devuyst (1992) p23.

2BGATT, (BISD) Thirty-fifth Supplement, supra note 107, para. 38 at p315.

295ee paragraph 5 of the Understanding on the Interpretation of Article XXIV of GATT
1994.



106

(industrial) against increases in another sector (agriculture) and went as far as to
demand compensation from its trading partners when Greece acceded to it on the basis
that the liability of third countries in terms of the payment of customs duties and other
restrictive regulations of commerce had, on the whole, been reduced so as to ensure

their conformity with the common external tariffs and standards set by the community:

"The examination would show that a substantial credit for the enlarged EC
existed in the sense that there was considerable movement in Greece towards
liberalisation, 1.e. greater access and reduction of taritfs for imports from third
countries. On an overall basts, the general incidence of all these changes was
very positive. In adopting the CCT, Greece was moving from an average duty
rate of 18 per cent to one of 4 per cent, or 6 per cent when petroleum products
were excluded...The number of tariff bindings applicable to Greece would also
increase by a factor of three resulting in a considerable increase in security for
the trade of third parties. As regards quantitative restrictions, Greece was
liberalising its import regime for about 200 products from the date of accession,
and the benefits for third parties were very substantial”.>!°

Countries whose trade has been negatively affected by the formation of a
customs union have always rejected this argument; they are of the view that customs
unions which autonomously reduce tariffs or relax other regulations of commerce
should not be able to claim compensation. In other words, they are firmly of the view
that when the formation of a customs union results in the reduction of the general
incidence of the members’ external tariffs, the new rates of duties should be
unconditionally extended to the Members of the WTO. In the examination of the

Accession of Portugal and Spain to the European Communities, some delegations

objected to the approach advanced by the European Communities:

"Some delegations took issue with the European Community's contention that
‘credit' was owed to the Communities for the relaxation of non-tariff barriers
which had resulted from the accession of Portugal and Spain. The trade
liberalization effect of the removal or modification of certain practices was
minimal in the agricultural area, since they would be replaced by the Common
Agricultural Policy's instrument which would relegate non-EC suppliers to the
status of residual sources"”

"One member of the Working Party considered that the conditions stipulated in
Article XXIV could not be presumed tulfilled simply because the customs unton
had resulted in some minor improvements in market access...[T]he European
Communities' view that as a corollary of "compensatory adjustment"”, a customs

210

Supra note 153, para. 10 at p172.
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union could claim 'counter-compensation’ from other contracting parties for the
reduction of the general incidence of custom duties resulting from the customs
union [is] utterly without any foundation in the GATT".*"'

The Understanding on the Interpretation of Article XXIV confirms the view of
the majority that the concept of 'reverse compensatory adjustment' has no basis under

WTO law. Paragraph 6 thereof provides:

"GATT 1994 imposes no obligation on Members benefiting from a reduction of
duties consequent upon the formation of a customs union, or an interim
agreement leading to the formation of a customs union, to provide compensatory
adjustment to its constituents.”

Another problem which has arisen in connection with Article XXIV:6 is the
period when the parties to the agreement should enter into compensatory negotiations
under the procedures outlined in Article XXVIII of GATT 1994. In a number of cases,
the parties unilaterally modified their concessions contrary to the provisions of Article
II of GATT 1994 before commencing compensatory negotiations with interested

countries. In the examination of the Customs Union Between the FEuropean

Communities and Turkey, the representative of Thailand criticised the European Union

for not following the established procedures:

"It was imperative that Members wishing to form [regional trade agreements]
comply with all the relevant -nultilateral rules including Article XXIV:6, which
required parties to RTAs to enter into compensation negotiations under Article
XXVIHIL A unilateral withdrawal of concessions under Article II of GATT
1994.. .constitute[d] a breach of the multilateral rules".?'?

In the examination of the Enlargement of the European Union: Accession of

Austria, Finland and Sweden, the representative of the Argentina refused to join the

consensus to endorse the new schedule of concessions of the EC on the ground that
Argentina had not completed its Article XXIV:6 negotiations with the parties to the

ag'reement.:“3

211

Supra note 107, para. 24 at p306 and para. 38 at p315.

YANT/REG22/M/1; 6 March 1997, para. 17 at p6.

ZWT/REG3/M/1; 23 April 1997, para. 13 at p4. Argentina was among the more than
twenty countries which had entered into compensatory negotiations with the EC.
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The Understanding on the Interpretation of Article XXIV resolves this issue by
making 1t clear that compensatory negotiations should be commenced before the parties
to a customs union or an interim agreement leading to the establishment of a customs
union modifies or withdraws its tariff concessions under Article II of GATT 1994. It
would appear that there is no obligation on the parties to conclude the negotiations
before withdrawing or modifying their concessions. What is required is the
commencement of negotiations with interested parties before proceeding to modify or

withdraw concessions.

While the Understanding has managed to clarify most of the interpretative
difficulties which have been experienced, some problems remain especially in the area
of non-tariff barriers. As pertinently noted in the Understanding, "for the purpose of the
overall assessment of the incidence of other regulations of commerce for which
quantification and aggregation are difficult, the examination of individual measures,
regulations, products covered and trade flows may be required”. The problems which
have been experienced in this area would abate if the recommendations made
concerning how non-tariff barners such as quantitative restrictions and rules of origin

should be treated were to be adopted.
5.2  Scope of Article XX1V:7 of GATT 1994

This paragraph contains one of the most abused provisions of Article XXIV. It
obliges parties to regional trade agreements to promptly notify the General Council
when they enter into such agreements and attach any relevant information which would
enable the Council to make any recommendations it deems appropriate to the parties to
the agreement. The purpose of this provision was to give residual control to the General
Council over such agreements to ensure that they complemented the multilateral trading
system. As the drafting history of Article XXIV demonstrates there was the concemn
that regional trade agreements could make the task of multilateral trade liberalisation

difficult and sometimes work at cross-purposes with it.

By requiring parties to such agreements to submit them to the General Council,

which could make binding recommendations to the parties, it was thought that an
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effective mechanism had been found which would ensure the complementarity between

the two approaches to global trade liberalisation.

Two matn difficulties have been experienced with this provision. These relate to
when the notification of the agreement should be made to the General Council and the

extent of the powers of the Council to make binding recommendations.

5.2.1 When should notification be made

A cursory reading of the Article would seem to indicate that notification should
be made before the implementation of the agreement by the parties. In practice,
however, very few agreements have been notified to the General Council before
implementation. In most cases, the parties notify their agreement well after its entry
into force in their respective territories. This has been a source of concern to many
Members who believe ex-post notification of an agreement deprives the General
Council of its powers to make binding recommendations to the parties before the
implementation of the agreement. This concern led to the adoption of a Council

decision in October 1972:

"Without prejudice to the legal obligations to notify in pursuance of Article
XXIV, the Council decides to invite [Members] that sign an agreement falling
within the terms of Article XXV, paragraphs 5 to 8, to inscribe the item on the
agenda for the first meeting of the Council following such signature, to the
extent that the advance notice of ten days prescribed for inclusion of items on
the agenda can be observed. Inclusion of the item should allow the Council to

determine the procedures for the examnation of the agreement”.”"*

Notwithstanding this decision, Members continued to notify their agreements

after they had been implemented. In the examination of the Customs Union between

the European Communities and Turkey, the representative of Hong Kong "regretted

that, while the Agreement under review went into force on 31 December 1995, it was

not until mid-February of the following year that the WTO was notified of the

Z*The decision was adopted on 25 October 1972: see GATT, Basic Instruments and
Selected Documents (BISD)(1973), Nineteenth Supplement, p13.
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Agreement. > In response, the representative of the European Communities noted that

"it might be impracticable for parties to an RTA to notify their agreement before its

. a2l
implementation,"*"®

In the examination of the free - trade agreements between Slovenia and the

Baltic States, the representative of the United States asked the parties to the agreement
to explain why they had not notified their agreements promptly to the WTO. The
representative of Slovenia stated that "as the Agreements dealt with four small
countries, the delay in the notifications stemmed from tfle limited resources of the

- 217
Parties".”’

In the examination of the free - trade agreement between Romania and
Moldova, the representative of the United States asked the parties to explain why it took
them 20 months after the entry into force of the agreement to notify the agreement to the
WTO. In response, the representative of Romania stated that "he regretted the Jate
submisston of the notification and affirmed that this had not been due to any lack of will
by the parties to follow the obligations under the WTO. They had been confronted with
a shortage of human resources and had required a long time to think about the rules of

GATT, in particular Article XXIV. The conclusion of their reflection was to notify
under GATT Article XXIV."*"*

There are a number of reasons why Members choose not to notify their
agreements before implementation. The first and most important is knowledge that the
examination process of the WTO is too slow and might not yield results at the end.
Sometimes, it can take several years before the examination process comes to an end.
In the case of MERCOSUR, for example, the agreement was signed by Argentina,
Brazil, Paraguay and Uruguay in 1991 and notified to the GATT in 1993, yet as of

March 2001, no decision had been made on the compatibility of the agreement with the

?5Supra note 212, para. 26 atp7.

“®1pid at para 27. In the examination of the Interim Agreement Between Slovenia and
the European Communities, the representative of the EC stated that "the Agreement had
been in force since 1 January 1997 and that it had been notified slightly before that date".
He made this observation immediately after the Chairman of the CRTA had noted that the
Agreement "had succeeded a Cooperation Agreement between the same parties, signed in
1993 and notified to the WTO in 1995, at which time the negotiations for the conclusion of an
interim agreement were already taking place see WT/REG32/M/1; 12 March 1998, paras
34 at p1.

MWT/REG34/M/, para. 7 at p2.

WT/REG44/M/1; 19 October 1998, para. 6 at p2.
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relevant rules of the WTO.?" Had the parties not implemented their agreement and
waited for the approval of the GATT/WTO, they would have been extremely
disappointed. It is interesting to note that after being in force for nearly 45 years, the
GATT/WTO has not been able to pronounce on the consistency of the Treaty of Rome
with the multilateral trade rules. The examination process ended in deadlock with the
six original members of the European Economic Community insisting that their
agreement was consistent with the provisions of Article XXIV, whereas non-

participating countries expressed strong reservations about that judgment.

With knowledge that the examination process is going to end in deadlock,
Members have concluded that it does not make sense to notify their regional trade
agreements to the WTO before their implementation. Their position cannot be
disparaged, as a lot of economic gains could be lost between the time of notification and
the end of the examination process. Such a situation could bring governments in
conflict with the business community, especially where no guidance is provided by the

WTO after the examination process.

The second reason may be related to the delicate political processes in some
Members of the WTO. It has been argued that unless an agreement receives the final
imprimatur of the relevant agency of the government, be it the legislature or executive,
it would be premature to notify the agreement to the WTO, as there is the possibility
that the legislative or executive may reject the agreement and require changes to be
made before giving its approval. There is also the view that WTO mandated changes
before the implementation of an agreement may create problems domestically, as there

would be the perception that a country's sovereignty is being undermined:

"There are different possibilities with respect to the point in time which
notification should occur - whether at the conclusion of negotiations, when the
agreement is signed, when it is ratified. or when it enters into force. It has been
argued that an examination is more meaningful when notification occurs at the
earliest possible date, and in particular, when changes can still be made to the

GATT Documents L/7370 and L/7370/Add.1; 18 January 1994. The agreement was
signed by the four countries on 26 March 1991 and notified to the GATT Secretariat on 22
December 1993.
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agreement by 1ts members. However, because agreements signed by
governments often require legislative or popular approval (for example, by a
referendum), if notification occurred at a point prior to entry into force, the
contracting parties would, in some cases, review agreements which were
eventually rejected by one or more of the countries involved. Alternatively, if
agreements are examined only after a protracted and perhaps difficult pro.cess
of domestic legislative approval, the prospect of amending an agreement to
reflect the concerns of GATT contracting parties presents its own
difficulties.”***(emphasis added).

To redress this problem, it has been suggested that the WTO should allow
counter-notifications of agreements by Members who are not parties to the agreement.
Under this proposal, examination of the agreement would proceed with or without the
consent of the parties. While this proposal merits serious consideration, it is doubtful
whether it conld redress this problem. Without the active participation of the parties in
the examination process nothing much could be achieved. It is in the light of this that it

has been suggested that “Members, through the [CRTA], could urge parties to comply

with their notification obligations."*"

5.2.2 What kind of Recommendations could be made by the General Council

It is clear from a reading of Articles XX1V:7(a) and (b) that the General Council
has the power to make recommendations to the parties if it believes that certain
provisions of the agreement are not in conformity with the multilateral rules. This view

is supported by the preparatory records of the General Agreement:

"there is no question of the [General Council]...having any power to approve or
disapprove a Customs Union...if a country which is a Member of this
Agreement enters into an arrangement with another country...which involves
preferential arrangements which are not consistent with its obligations under
Article [, and justifies that departure from its obligations on the ground that it 1s
a step toward a Customs Union, then the contracting parties should have a
chance to have a look at those proposals and see whether they are in fact as
represented. If the [General Council] find that the proposals made by the
country that is making them will in fact lead towards a Customs Union in some
reasonable period of time...they [will] approve it. They have no power to
object. It is simply a mechanism foreseeing, if necessary, that some Member
does not find a way out of its obligations under Article [ under the zuise of

S ampson (1994) pp10-11.
Z\WT/IREG/W/9; 9 October 1996, para. 5 at p3.
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entering into a Customs Union when it is really not likely that a Customs Union
. 22
will eventuate."***

It would appear that the powers which could be exercised by the General
Council include requiring the parties to the agreement to phase out their restrictions on
each other's trade within a shorter period of time than originally envisaged in the
agreement and also to broaden the coverage of their agreements to include sectors or
subsectors of their economies which had been excluded. They could also require the
parties to reduce the general incidence of duties and other regulations of commerce

including lowering the threshold of their rules of origin.

A close reading of the article would seem to indicate that it was the intention of
the drafters of the General Agreement that this power of the General Council would be
exercised before the implementation of the agreement by the parties. However, as
discussed in the next chapter, the General Council has rarely had the opportunity to
examine an agreement before its implementation. The problem could be mitigated, if
the decision-making process of the Committee on Regional Trade Agreements were to
be improved. So far as there is the perception that the Committee is weak and incapable
of arriving at unanimous decisions regarding the consistency of agreements with the
relevant multilateral rules, very few Members would find it necessary to notify their
agreements for examination before implementing them. Members would comply with

the provisions of Article XXIV:7, only when there are incentives to do so.

This development has rendered the article incapable of fulfilling the purpose for
which it was inserted into the General Agreement. This situation has generally made 1t
possible for WTO Members to maintain agreements whose provisions are not always in

conformity with the rules of the WTO.
5.3  The scope of Article XXIV:8 of GATT 1994

The purpose of this requirement is said to be a "public choice one": it is an attempt

to ensure that participants in regional liberalisation efforts go all the way.” It is as such

2ZZNTO (1994) p816.

Hoekman (1995) p51.
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designed to constrain the ability of participating countries to violate their MFN
obligations selectively. Generally, customs unions and free- trade areas are thought to be
welfare-enhancing, while preferential trading arrangements, in which only a few sectors
are liberalized, are generally perceived to be protectionist and not in the general interest of
the multilateral trading system. In his seminal work on customs unions, Jacob Viner
introduced the terms "trade-creation" and "trade-diversion".*** Trade creation, according
to his theory, was likely to occur if members of a regional trading arrangement
substantially liberalised their economies. The abolition of tariffs and other barrers to
intra-trade would ensure that the most efficient producer got the opportunity to produce
the goods cheaply for the entire customs union or free-trade area, thus enhancing
consumer welfare and promoting efficiency gains. By contrast, if there were to be partial
liberalisation, there was the likelihood of trade diversion resulting from the trading
arrangement, as members of the customs union or free-trade area will simply be
substituting high-cost producers n their respective countries with those from the other
participating countries, who may not be the most efficient producers of the product in

question in the world.

The question which has sharply divided trade ambassadors, lawyers and
economists is how much liberalisation should occur before the constituent territories
could be considered to have satisfied the test in Article XXIV:8. As was noted by
Australia in a communication to the Committee on Regional Trade Agreements, "[a]n
agreed understanding of the meaning of "substantially all the trade" has so far eluded the
[GATT/WTO] membership.”® The absence of such an understanding is one of the main
reasons why most Working Parties established to examine the GATT-conformity of
regional trade agreements have not been able to arrive at a clear-cut decision".**® Two
distinct schools of thought have emerged in relation to the proper interpretation of the

phrase 'substantially all the trade’, namely the quantitative group and the qualitative group.

5.3.1 The Quantitative approach

“Viner (1950) pp41-56.

ZSWT/REG/W/22; 30 January 1998, para. 1 at p1. o
2OWT/REG/W/22; 30 January 1998, para. 2 at p1. See further "Communication from
Australia’, WT/REG/W/18; 17 November 1997.
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Proponents of this approach are of the view that the test in Article XXIV:8
requires parties to regional trade agreements to liberalise a significant proportion of the
trade between them. In the examination of the Treaty Establishing the European
Economic Community, the representatives of the six participating countries expressed the
view that the test would be satisfied, if 80 per cent of the volume of trade between the
parties was liberalised.””’ This view was not shared by a majority of the members of the
Working Party who preferred a flexible approach under which each case would be

examined on 1its mernts:

"Many members of the Sub-Group said that each case of a proposed customs
union or free-trade area had to be considered on its merits and that it was,
therefore, inappropriate to fix a general figure of the percentage of trade which
could be subjected to internal barriers without running counter to the definition in
paragraph 8(b) of Article XXIV. A matter to be considered was whether the
provisions of a free-trade area pointed towards a gradual increase of barriers
affecting the trade between the constituent parties or a gradual reduction of such
barriers. Moreover, any calculation of the percentage of trade not freed from
barriers would need to take account of the fact that this trade would be. or would
have been, larger if the trade had been allowed to flow freely. Some members of
the Sub-Group thought that 1t would be unrealistic to apply the same criterion to a
free-trade area such as that existing...[between developing countries] and to a
free-trade area the members of which were highly industrialized countries
accounting for a large percentage of world trade."

While the quantitative approach offers an insight into the level of liberalisation of
the trade between the parties, it has some conépicuous drawbacks. It could provide
parties to regional trade agreements with the opportunity to maintain barriers in the so-
called sensitive sectors such as agriculture and textiles and clothing. In other words, the
selectivity associated with the quantitative approach appears to be its main weakness. As

observed by Australia:

"At first glance, it might seem advisable to use actual trade statistics and trade
flows in an assessment of the extent to which the substantially-all-trade criterton
has been met. There are, however, some difficulties associated with this.

27Supra note 103 at para. 33 at p100. See further the report of the Working Party in
the examination of European Communities - Agreements with Portugal which was adopted on
19 October 1973: see GATT, (BISD)(1974), Twentieth Supplement, para. 16 at p176, where the
representative of the EC observed that "no exact definition of the expression ['substantially all
the trade'] existed and that the precise figures would vary from case to case according to
several factors. At any rate, percentages were established as a general indicator of the trade
covered bgl the Agreement and were not to be regarded as a conclusive factor”.

2BGATT, (BISD), Sixth Supplement, supra note 103, para. 34 at p100.
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Participants in several working parties established to examine free - trade
agreements and customs unions have recognized that any calculation of the
percentage of trade not freed from barriers would need to take account of the fact
that this trade would be, or would have been, larger than if the trade had been
allowed freely...[S]imply looking at trade flows does not take account of the
dynamics at work before the conclusion of an arrangement. its implementation
and the situation prevailing once it has been fully implemented".**’

To reduce the selectivity associated with the quantitative approach, Australia
suggested that the figure proposed by the EEC be increased to 95 per cent and that
consideration should be given to using the Harmonized Commodity Description and
Coding System as a benchmark for determining whether the arrangements meet the target

figure:

"'[S]ubstantially all the trade' should be defined as coverage by a free - trade
agreement or an agreement or an agreement establishing a customs union of 95
per cent of all the six-digit tanff lines listed in the Harmonized System. This
approach would ensure that there is sufficiant flexibility to set aside product areas
that for one reason or another cannot yet be traded between the partners free of
restrictions...One advantage of proceeding in this way is that it would not be
necessary to discover the extent to which trade in a given product may have been
affected by other measures in place. Additionally, it is unlikely that this approach
would permit the carving-out of any major sector because of the strong possibility
that the permitted exemptions would have to be spread out over a range of
potentially sensitive sectors...[T]his type of approach...has the great advantage of
being easily verifiable without requiring complex econometric work."**

Notwithstanding its simplicity and ease of application, the Australian proposal has
not been approved by the Committee on Regional Trade Agreements. It could be argued
that the Australian suggestion has no textual basis and would appear to be reading too
much into the language agreed by the Members of the WTO. The choice of 95 per cent
appears to be arbitrary and seems to have no regard for the ordinary meaning of the
phrase 'substantially all the trade'. As has been- pointed out by the European
Communities, substantial does not mean 'all', and that Members have the flexibility to

t.23l

decide which sectors they wanted to carve out of their trade agreemen Presumably

the argument could be made that approval of the Australian proposal by the Commiuttee on

HgSupra note 225, para. 8 at p3.

230Supra note 225, paras 10-13.

In the joint examination of the interim agreements between the European
Communities and the Czech Republic, Hungary, Poland and the Slovak Republic, the
representative of the European Communities stated that "the word 'substantially’ qualified the
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Regional Trade Agreement would mean that Members had taken the decision, albeit

indirectly, to amend the provisions of Article XXIV of GATT 1994

5.3.2 The Qualitative Approach

Proponents of this approach argue that for the test in Article XXIV:8 to be
satisfied, the regional trade agreement should not exclude any major sector of economic
activity. The principal objective of this group is to ensure that the so-called sensitive
sectors such as agriculture and textiles and clothing are not carved out of any agreement.
They argue that the fact that these two sectors usually account for a small proportion of
the trade flows between the constituent territories is not reason for them to be excluded.
They see their exclusion as nothing more than a protectionist response to the demands of

special interest groups.

In the examination of the Agreement Establishing the European Free-trade Area,

the view was expressed that the exclusion of agriculture from the coverage of the
Agreement was not in conformity with the letter and spirit of the provisions of Article

XXIV:8:

"The Working Party considered first whether the requirement relating to
'substantially all the trade' in Article XXIV:8(b) was met in the case of the
Stockholm Convention. The view was put forward that, as the provisions of, inter
alia, Articles 3 and 10 of the Convention relating to the elimination of barriers to
trade in the free-trade area did not apply to trade in agricultural products, it could
not be maintained that duties and other restrictive regulations of commerce were
being eliminated on 'substantially all the trade’. It was also contended that the
phrase 'substantially all the trade' had a qualitative as well as a quantitative aspect
and that it should not be taken as allowing the exclusion of a major sector of
economic activity. For this reason, the percentage of trade covered, even if it were
established to be 90 per cent, was not considered to be the only factor to be taken
into aceount".**?

The parties to the agreement accepted that both elements (i.e. quantitative and
qualitative) were relevant in determining whether or not an agreement satistied the test

in Article XXIV:8. They asserted, however, that it was incorrect to allege that

phrase ‘all the trade’. A free - trade area did not mean complete free - trade; otherwise the word
'substantially’ was meaningless"”: see WT/REG1/M/2; 3 October 1997, para.14 at p4.

2The Working Party report (L/1235) was adopted on 4 June 1960: see GATT,
(BISD)(1961), Ninth Supplement, para. 48 at p83.
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agriculture was excluded from the coverage of the agreement, as barriers were to be
removed on one third of total trade in agricultural products. The parties rejected the
argument by third countries that it was not enough for only one member of the

arrangement to reduce barriers to the trade in agricultural products:

"The member states did not accept the contention that they should not take credit
for the removal of barriers to trade on a product unless such barriers were
removed by all the member States...It was important to note that the phrase used
in Article XXIV was 'substantially all the trade’ and not 'trade in substantially all
products’. Some members might wish to avail themselves of this latitude in
respect of different products. The member states did not claim that free - trade
would be achieved in the case of all agricultural products, but they did consider
themselves entitled to take into account the trade affected by the complete
removal of barriers under the agricultural agreements for certain products when
assessing the total amount of trade freed under the free - trade area
anangements."23 ’

The Working Party was not able to arrive at any decision making it possible for
parties to regional trade arrangements to exclude the so-called "sensitive sectors” from
the coverage of their agreements and claim consistency of their agreements with the

relevant rules of the GATT/WTO:

"There was, therefore, a divergence of view regarding the justification for
including, in estimating the amount of trade within the free-trade area to be freed
from barriers in terms of Article XXIV, the trade in agricultural products where
imports were freed from barriers in terms of Article XXIV, the trade in
agricultural products where imports were freed in the case of one member state
only. In the time at its disposal, the Working Party was unable to reach
agreement concerning the interpretation which should be given to the relevant
provisions of Article XXIV. "

In the examination of the Free - Trade Agreement between Canada and the

United States, the view was expressed by a member of the Working Party that the

agreement would not be consistent with the provisions of Article XXIV:§, as it
permitted the parties to exclude certain agricultural products from the coverage of the

agreement:

"The Working Party generally recognized that, in terms of its coverage, this
Agreement was one of the more comprehensive free-trade agreements examined

B3bid, para. 51 at pp84-85.
B4pid, para. 54 at pp85-86.
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in the GATT so far. The...Agreement did not attempt to exclude the whole of
the agricultural sector from its coverage. Nevertheless several members raised
doubts as to consistency of the Agreement with the definition of a free-trade area
in Article XXIV:8(b) and as to whether it covered 'substantially all' the trade
between the parties. These members remained concerned about the exceptions
allowing restrictions on trade between the two parties in a number of specific
products. ...The representative of Canada pointed out that the measures on fresh
fruit and vegetables and on meat goods could not be considered as restrictions
that were maintained currently between the two parties...[T]he provisions
related to emergency arrangements for addressing any unforeseen developments
in these sectors."”

In the examination of the EC-Buigaria and EC-Romania Interim Agreements,

there was a debate in the Committee on Regional Trade Agreements whether parties to a
regional trade agreement could exclude agriculture from the coverage of their
agreement. Whereas a number of third countries expressed the view that the exclusion
of agriculture would not be in conformity with the provisions of Article XXIV:8, the
parties to the agreement had a different view and argued, by implication, that it is the
quantitative approach which should be taken into account in determining the
consistency of an agreement with the multilateral trade rules. The representative of the
United States expressed some doubts about the accuracy of this argument in a question

posed to the parties to the agreement:

"Would trade liberalization provided for in the Agreement be extended to other
agricultural products currently excluded? If so, when? Why had so many
important items been excluded in Annex I[?... [T]he assessment of the
"substantially all the trade" condition could not be made solely on a
mathematical basis, particularly if there were items where no trade currently
existed due to normal trading patterns or to restrictive trade barriers. If normal
trade patterns were the cause, it did not make sense to exclude them from FTA
coverage. If not, the only possible conclusion would be that the elimination of
duties and other trade measures was not intended for these items on any basis.
Thus, "substantially all the trade” could not be met by excluding large numbers
of items from liberalization. To comply with Article XXIV, the Parties to the
Agreement should extend the Agreement to those products currently excluded,
particularly to agricultural products."*®

BSGATT, (BISD), Thirty-Eighth Supplement, supra note 108, para. 83 at p73. The
restrictive measures covered the following products: “the snapback mechanism for fresh fruit
and vegetables, quantitative restrictions on meat goods, import permit requirements on grain
and grain products, restrictions on poultry and eggs and on dairy products, and restrictions on
products containing more than 10 per cent sugar.”

8 \WT/REG1/M/1; 9 June 1997, para. 29 at p8.
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In the examination of the Interim Agreements between the EC and the Czech

Republic, Hungary, Poland and the Slovak Republic, the same issue arose. The

representative of Australia expressed the view that the agreement did not comply with
the "substantially all the trade requirement”, as there were significant barriers in trade in
agricultural products. For the requirement to be met, there needed to be free - trade in
agricultural products.”’ This view, which was endorsed by J apan, was dismissed by the
European Union which expressed the view that it was based on an erroneous

interpretation of the terms of Article XXIV:8:

"The word "substantially" qualified the phrase "all the trade". A free-trade area
did not mean complete free - trade; otherwise the word "substantially" was
meaningless."238

It is quite difficult to reject the argument of the European Union on this point.
The use of the word "substantially”" means that it was never intended that parties should
eliminate barriers on all products originating in their territories. If the obligation laid
down 1n Article XXIV:8 is interpreted to mean that parties to regional trade agreements
are not permitted to retain a few barriers to their trade, then there would be no use for
the word "substantially". Such an approach would undermine the principle of effective
treaty interpretation which was espounsed by the Appellate Body in United States -
Standards for Reformulated and Conventional Gasoline {(WT/DS2/AB/R). There, it
held that:

"[Olne of the corollaries of the 'general rule of interpretation' in the Vienna
Convention is that interpretation must give meaning and effect to all the terms of
the treaty. An interpreter is not free to adopt a reading that would result in
reducing whole clauses or paragraphs of a treaty to redundancy or irlutility."23 K

As this was one of the most contentious issues during the Uruguay Round, 1t
would have been expected that Members would have resolved the issue decisively in
terms of making it clear whether parties to a regional trade agreement could exclude

certain products from the coverage of their agreement. After protracted negotiations.

BTWTIREG1/M/2; 3 October 1997, para 11 at p3.
235/b/d, para. 14 at p4.
PDSR.1996: 1, p21. See further Japan - Taxes on Alcoholic Beverages, DSR, 19961,

p106."
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Members left Article XXIV:8 intact and stated in the preamble to the Understanding to
Article XXIV that:

"Recognizing also that such contribution is increased if the elimination between
the constituent territories of duties and other restrictive regulations of commerce
extends to all trade, and diminished if any major sector of trade is excluded."

This preambular language has been the subject of intense debate. On the one
hand, it has been relied upon by third countries to substantiate their claim that it is not
permitted for parties to regional trade agreements to exclude the so-called sensitive
sectors from the coverage of their agreements. On the other hand, proponents of the
quantitative approach argue that not much weight should be attached to the preambular
language, as it does not amend or modify the express words of Article XXIV:8. In EC

and the Czech Republic, Hungary, Poland and the Slovak Republic, the Australian

representative argued that the Understanding obliged parties to a regional trade

agreement to include all sectors:

"the WTO Understanding on the Interpretation of Article XXIV of the GATT
clearly referred to a diminished contribution to the WTO system if any major
sector of economic activity were excluded. Notwithstanding the "coverage" of

agriculture in these Agreements, the sector was, in effect, excluded from the
obligations of Article XXV, "2

The representative of the European Union disagreed and stated that the
Australian representative had misconstrued the significance of the preambular language.
He argued that too much had been read into the Understanding and that Members were

not obliged to liberalise all their trade:

"The question of sectoral coverage or exclusion had emerged in successive
GATT working parties, and the difficulty of making sense of the concept
"substantially all the trade” had been reflected by the references in the WTO

240Supra note 237. An earlier suggestion by the Chairman of the Negotiating Group on
GATT Articles that the phrase “substantially all the trade " be qualified as follows was not
accepted: "The requirement that duties and other restrictive regulations of commerce be
eliminated with respect to 'substantially all the trade’ cannot be satisfied if such elimination does
not apply to any major sector of economic activity.": see WTO Secretariat, "Systemic Issues
Related to "Substantially All The Trade": Background Note', WT/REG/W/21; 28 November
1997, para. 8 at p3.
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Understanding on the interpretation of Article XXIV of the GATT, which stated
that the Members of the WTO recognised that the contribution to the expansion
of world trade was diminished if any major sector of trade was excluded. The
reference was to trade being excluded, not to trade being "in effect excluded".
The Australian argument streiched the words of the Understanding without
shedding further light on what was actually meant by "substantially all the
trade". Exclusion was an absolute state and the agricultural sector was not
excluded. Rather, it was covered and had been liberalised within the ambit of
these Agreements, though it was true that there was not free - trade in
agricultural products."z“

In effect, the Understanding on the Interpretation of Article XXIV failed to
dispel the confusion surrounding this provision. Realising that without an authoritative
interpretation of this phrase, it would be difficult to assess the compatibility of an
agreement with the multilateral trade disciplines, a number of WTO Members including
Australia and Hong Kong, China have made a number of proposals bearing in mind the
contribution which could be made by regional trade arrangements in the process of
global trade liberalisation. These proposals all aim at preventing parties from

concluding narrow discriminatory trading arrangements.

In a communication from Australia to the Committee on Regional Trade
Agreements, Australia argued for a combination of the two approaches. as each has its

strengths and weaknesses:

"The CRTA might therefore consider what the respective advantages and
disadvantages of the qualitative and quantitative approaches are. Some threshold
questions in such a consideration could be the definition for the purposes of
Article XXIV of a sector or a major sector, and what percentage figure could
legitimately be considered to cover substantially all trade. Both approaches have
their advantages. That of the qualitative approach is that it leaves out no major
sector. This is important particularly where a reduced amount of trade in a sector
takes place because of other policies in place. The quantitative approach sets a
benchmark which can be verified against the statistical evidence. A successful
solution to this problem probably will combine elements of both schools, provided
one accepts that a certain level of discipline is desirable."***

241Supra note 237, para.14 at p4.

2ANTIREG/MW/18: 17 November 1997, paras 10-12 at p2. See further communication
from Hong Kong to the CRTA, WT/REG/W/19 dated 17 November 1997, paras 14-16 at p3:
"{tlhe meaning of the word “substantiatly” is imprecise. It obviously means less than quite close
to the whole, but how close it approaches completeness is far from clear. It is also open to
discussion whether the meaning of "substantially" should be interpreted guantitatively,
qualitatively, or both... It is also for consideration whether a single definition or threshold for the
word "substantially" should be pursued in numerical terms.. [T]he expressed purpose of a
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Subsequent to this communication, Australia proposed a formula which would
ensure that parties to regional trade agreements actually liberalise trade between

themselves across all sectors:

"Our proposal is that "substantially all the trade" should be defined as coverage by
a free - trade agreement or an agreement establishing a customs union of 95 per
cent of all the six-digit taniff lines listed in the Harmonized System. This
approach would ensure that there is sufficient flexibility to set aside product areas
that for one reason or another cannot yet be traded between the partners free of
restrictions. One advantage of proceeding in this way is that it would not be
necessary to discover the extent to which trade in a given product may have been
affected by other measures in place. Additionally, it is unlikely that this approach
would permit the carving out of any major sector because of the strong possibility
that the permitted exemptions would have to be spread out over a range of
potentially sensitive sectors...[This] workable definition.. .has the great advantage
of being easily verifiable without requiring complex econometric work."**

While a number of countries have expressed support for the Australian proposal,
others also believe that the figure of 95 per cent is arbitrary and fail to see how the
proposal would ensure that regional trade agreements remain supportive of the
multilateral trading system. Australia accepts that the figure of 95 per cent is arbitrary,
but argues that since "substantially all the trade" does not mean all the trade between the
parties, "the criterion, expressed numerically, therefore has to be below 100 per
cent...The higher the figure is, the more it will contribute to trade liberalisation between

the parties."**

As of March 2001, the Committee on Regional Trade Agreements had not

adopted the Australian proposal, notwithstanding the realisation that the lack of a

customs union "to facilitate trade between constituent territories and not to raise barriers to
trade of other contracting parties with such "territories" should also have an impact on the
consideration of this issue.”

N\NT/REG/22: 30 January 1998, paras 10-13 at p3. In its response to a comment
as to whether or not the figure of 95 per cent wouid apply to the trade of all the parties to a
regional trade agreement, Australia replied as follows: "The figure of 95 per cent would apply to
any arrangement regardless of the number of parties. Between them, the parties would be able
to exempt 5 per cent of all six-digit tariff lines as listed in the Harmonised system (HS) from the
requirement spelt out in GATT Article XX!V:8. How they would share out the 5 per cent would
reflect the particular circumstances of the economies involved. The actual division of the
available tariff lines would be done through negotiations between the prospective parties to the
arrangement. In the same vein, if, for example, three economies were to participate, each
would be entitled to a notional 1.66 per cent of exceptions." WT/REG/W/22/Add.1; 24 April
1998, para. 3 at pp1-2.
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workable definition of the phrase "substantially all the trade” was partly responsible for
the slow progress being made by the CRTA in evaluating the consistency of agreements

with the relevant multilateral trade rules.

Before making my recommendation on this thomy issue. it is important to return
to the reasons why the drafters of the General Agreement insisted on the parties
removing barriers on substantially all their trade. If it were to be established that they
thought that would further the goal of multilateral trade liberalisation, then it would
appear to be logical to insist on the parties complying with a higher threshold as has
been suggested by Australia. In his seminal work on the Havana Charter, which would
have established the International Trade Organization, Clair Wilcox explained the

dominant thinking at that time:

"A customs union creates a wider trading area, removes obstacles to
competition, makes possible a more ecoriomic allocation of resources, and thus
operates to increase production and raise planes of living. A preferential system,
on the other hand, retains internal barriers, obstructs economy in production, and
restrains the growth of income and demand. It is set up for the purpose of
conferring a privilege on producers within the system and imposing a handicap
on external competitors. A customs union is conducive to the expansion of trade
on az?sasis of multilateralism and non-discrimination; a preferential system is
not."

If the broad thrust of Wilcox's statement is to be accepted, as it should be given
that his theory is widely accepted by contemporary economists, then it would make
sense for the CRTA to adopt the Australian proposal, or even go further by requiring
parties to customs unions or free - trade areas to eliminate barriers to all their trade. The
latter suggestion has some clear advantages in that it would be easier to apply and
monitor. Furthermore, it could act as a brake on the proliferation of regional trade
agreements, as almost every country would like to prc;tect a certain sector, even if for a

temporary period.
5.3.3  Other Interpretative problems with Article XXIV:8

5.3.3.1 Unilateral Trade Preferences

29NT/REG/W/22/Add.1; 24 April 1998, para. 2 at p1.
25 \Wilcox (1949) pp70-71.
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For some time, it was strongly debated whether agreements under which
developed countries granted unilateral trade preferences to developing countries were
consistent with the obligation that the parties should eliminate barriers to "substantially
all the trade" between themselves. It was argued by third countries that unilateral trade
preferences by definition excluded a significant proportion of trade from the coverage of
the agreement, unless of course the preference-receiving country has no or very little

trade. In the examination of the first ACP-EEC Convention of Lomé (Lomé

Convention), the view of the parties that their agreement complied with the relevant
provisions of the GATT was challenged by some members of the Working Party, who

thought that Article XXIV obliged parties to undertake reciprocal commitments:

"[1t was]...noted that ACP countries were not required to assume, in respect of
imports of products originating in the EEC, obligations corresponding to the
commitments entered into by the EEC as might be expected in any regional
trading arrangement...The lack of universality in the treatment applied to
developing countries [was also noted]...This indicated that the Convention had a
number of elements which constituted significant exceptions to the fundamental
provisions and

principles of the General Agreement.">*

In the examination of the Trade and Commercial Relations between Australia
and Papua New Guinea, the parties to the agreement argued that their agreement was
consistent with Article XXIV:8, as the bulk of the trade between them would be
liberalised. According to them, that assessment was not affected by Papua New Guinea

not giving reciprocal access to Australian exports:

"The representative of Australia stated that although Papua New Guinea would
not be extending any reverse preferences to Australia under the Agreement,
trade statistics showed that substantially all the trade was covered within the
meaning of Article XXIV:8(b). It was pointed out in that connection that Article

246The Working Party report (L/4369) was adopted on 15 July 1976: see GATT, (BISD)
(1977) Twenty-third Supplement, para. 25 at p54. See further the Second Lomé Convention,
where it was argued by representatives of the ACP states that they were not obliged to give
reverse-preferences to the member states of the EEC, although they had given such
preferences under the Yoaundé Convention, the predecessor Convention of the Lome
Convention: The Working Party report (L/5292) was adopted on 31 March 1982: see GATT,
(BISD) (1983) Twenty-ninth Supplement, para. 17 at p123.
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XX1V did not contain any specific provision with respect to reverse preferences.
The absenlea of reverse preferences in favour of Australia did not, in the view of
his authonties, affect the free - trade area status of the Agreement."**’

Some members of the Working Party disagreed with this view and stated that
Article XXIV:8 required parties to regional trade agreements to give reciproca) access

to each other's market:

"Some members expressed doubts about the conformity of the Agreement with
the provisions of Article XXIV, since it appeared that no reciprocal reduction of
duties or elimination of other restrictive regulations of commerce by Papua New
Guinea had been required. ...One member. . stated that he did not share the view
expressed by the representative of Australia that, in the light of the fact that
Article XXIV made no mention of reverse preferences, reciprocity was not
required between the partners to free - trade area agreements."**

The issue was again contested in EEC - Member States' Import Regimes for

Bananas. There, a number of banana producing countries (Colombia, Costa Rica,
Guatemala, Nicaragua and Venezuela) contested the compatibility of the third Lomé
Convention with the rules of the WTO. The EEC argued forcefully that the Convention
was compatible with the provisions of Article XXIV when read together with Part [V of
the GATT. This was disputed by the complaining countries, which argued that for an
agreement to meet the test laid down in Article XXIV:§, the parties must each grant
reciprocal access to each other's market. The panel rejected the argument of the EEC

and held that the Convention was not consistent with the provisions of Article XXIV:

"The Panel noted that Article XXIV:8(b) clearly defined free - trade areas as
areas in which duties and other restrictive regulations of commerce are
eliminated on substantially all the trade between the constituent territories, not
merely on the imports into one of the constituent territories. The Panel noted
that the EEC itself considered that the preference was justified not by Article
XXIV on its own, but by Article XXIV taken in combination with the provisions
of Part IV of the General Agreement.”**

It is believed that this ruling of the Panel influenced the EEC and ACP states to
seek a waiver from the provisions of Article I to implement the fourth Lome

Convention. It could thus be taken to be fairly established that non-reciprocal regional

*7 The Working Party report (L/4571) was adopted on 11 November 1977: see GATT,
(BISD) (1978) Twenty-fourth Supplement, para. 7 at p64.
281bid, para. 11 at pp65-66.



127

trade agreements cannot be justified under the provisions of Article XXIV. With the
proliferation of regional trade agreements between developed and developing countries,
there is pressure from some developing countries to amend the provisions of Article
XXIV to take into account the varying levels of development of the parties to the
agreement. In the context of the negotiations for a successor agreement to the Lomé
Convention, the ACP states have called for a flexible interpretation of the provisions of
Article XXIV, so as to allow them to undertake few commitments. An asymetrical
agreement, they argue, would be more in tune with their development needs and

strategies.

5.3.3.2 The meaning of duties and other restrictive regulations of commerce

Interpretative difficulties have been experienced with the phrase “duties and other
restrictive regulations of commerce (except, where necessary, those permitted under
Articles XI, XII, XIII, XIV, XV and XX)”. The problems have basically revolved
around three issues, namely, the meaning of "duties", the meaning of "other restrictive

regulations of commerce" and the scope of the exceptions.
5.3.3.2.1 The Meaning of ""Duties”

It has been debated for sometime whether the term "duties" refers exclusively to

custom duties, or covers revenue duties, fiscal charges and measures having a similar

effect. The issue was raised during the examination of the Association Agreement

between the EEC and African and Malagasy States. Some members of the Working

party expressed the view that the continued imposition of fiscal charges by certain
parties to the Agreement violated the provisions of Article XXIV:8(b), which required
parties to eliminate duties and other charges of equivalent effect on substantially all

their trade:

9 Dg32/R: 3 June 1993, para. 368 at p81.
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"[It was not considered] a reasonable interpretation of the meaning ot "free -
trade" to look only at the elimination of a minor charge such as 5 or 10 per cent
on imports from the Community, while other charges of much higher levels
(some over 100 per cent), having no counterpart in the internal taxes of the
Associated States, continued to be applied to imports from all sources including
the Community. While it was true that in many cases the products involved
were not produced locally, the effects of these charges were restrictive and
should be eliminated 1if the intention of the parties was to establish free - trade
areas in accordance with the provisions of Article XXIV:8(b)."**

The same issue arose in EEC - Agreement of Association with Malta. There, the

view was expressed that Article XXIV:8 of the GATT required parties to a regional
trade agreement to remove custom duties and other charges on substantially all the
products traded between them, and as this was not the case under the agreement, its

conformity with the GATT was doubttful:

"If after entering a customs union, Malta were to retain essentially the same
level of charges on imports from all sources as presently existed in the Maltese
tariff, but redefined as revenue duties, it could [not] be said that trade was free of
duties.">!

The parties to the agreement did not agree to this interpretation. They argued
that Article XXIV did not contain any disciplines on revenue duties and that parties had

substantial freedom in imposing such duties:

"The parties to the Agreement denied the validity of this interpretation
concerning revenue duties in relation to the application of Article XXIV. There
was nothing in the General Agreement to prohibit the levying of revenue duties,
which indeed represented an essential source of revenue for developing
economies. The freedom of action of any contracting party in the application of
its fiscal policy was not limited by the General Agreement except where its
direct or indirect protective effects might be detrimental to a concession. In the
face of the provisions of Article XXIV, the existence of revenue duties, which
by definition ruled out discriminatory application, could not be regarded as
jeopardizing the establishment of free - trade."*?

20 he Working Party Report (L/3465) was adopted on 2 December 1970: see GATT,
(BISD) (1972) Eighteenth Supplement, para. 7 at pp135-136.

B1The Working Party Report (L3665) was adopted on 29 May 1972: see GATT, (BISD)
(1973) Nineteenth Supplement, para. 14 at p94,

*21bid. para. 17 at p94.
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Generally, the meaning of duties in the context of Article XXIV:8 has not
generated as much controversy as the meaning of "other restrictive regulations of

commerce", which 1s addressed next.

5.3.3.2.2 The Meaning of "Other Restrictive Regulations of
Commerce”

The meaning of the phrase "other restrictive regulations of commerce" in Article
XXIV:8 has provoked a lot of controversy. It is not clear, for example, how different it
is from the phrase "other regulations of commerce" appearing in Article XXIV:5. Some
Members of the WTO have argued that there is a difference between the two phrases
and that the standards for evaluating them are different. In a communication to the
Committee on Regional Trade Agreements, Australia sought to bring out the differences

between the two phrases:

"Article XXIV does not give guidance on how the word "restrictive" should be
interpreted. ... [T]here appears to be a presumption that at least some of the
measures allowed under the articles listed in Article XXIV:8 should "e
considered restrictive when they are applied to the trade between the parties to
an arrangement. The perspective in Article XXIV:5 is different. The
assumption is that there is an undefined range of regulations govermning the trade
of the parties to an arrangement with the non-parties. These regulations must
not become restrictive as a result of the formation of a free - trade area or a
customs union...It would appear...that in terms of Article XXIV:8, some
regulations are always restrictive, whereas under Article XXIV:5 they can
become more restrictive.">

While the Australian communication sheds light on the two phrases, it is still
difficult to delineate clearly the differences between them. Undoubtedly, there are some
measures such as quantitative restrictions and custom user fees which may qualify as an
"other regulation of commerce" under Article XXIV:5and at the same time as an "other
restrictive regulation of commerce" depending on how they are applied.  In the

examination of the Free - trade Agreement between Canada and the United States, the

issue arose as to whether customs user fees could properly be regarded as "other
regulations of commerce" within the meaning of Article XXIV:5 or as "other restrictive

regulations of commerce” within the meaning of Article XXIV:8:

233ee WT/REG/W/25, communication from Australia; 1 April 1998, para. 4 at p2.
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"In response to a suggestion...that customs user fee should be more
appropriately considered as "other restrictive regulations of commerce" that
applied between the two FTA parties in terms of Article XXIV:8(b), the
representative of the United States said that the customs user fee could not be
qualified as "restrictive regulation of commerce” in the way it was presently
applied by his country."**

In examinations of notified agreements, the following measures have been
regarded as restrictive regulations of commerce by some Members within the meaning
of Article XXIV:8.

53.3.2.2.1  Regulation on Preferred Source

In the examination of the Australia - New Zealand Closer Economic Relations

Trade Agreement (ANZCERTA), the issue arose whether or not a party to a free - trade

agreement could give preferred supplier status to a partner country. In the instant case,
New Zealand had granted Australia the status of preferred supplier for purchases of
wheat and newsprint. It based its decision not only on traditional trade ties between the
two countries and the purchases made in the past to cover shortfalls in New Zealand,
but also price, quality and delivery. This concession was challenged by some members
of the Working Party, who thought that it would be inconsistent with the GATT as it
was discriminatory. In response, New Zealand sought to justify its measure under
Article XX1V.8(b): "[a]s far as the position of Australia as preferred supplier of wheat
and newsprint was concemed...Article XXIV, paragraph 8(b) applied."*

5.3.3.2.2.2  Export Licensing Schemes

In the examination of the Free - trade Agreement between Canada and the

United States, the issue arose as to whether export control measures could be properly
regarded as "other restrictive regulation of commerce" within the meaning of Article

XXIV:8. A member of the Working Party argued that Article XXIV:8(b) did not allow

BIGATT, BISD, Thirty-Eighth Supplement, supra note 108, para. 40 at p60.

35The Working Party Report (L/5664) was adopted on 2 October 1984: see GATT,
Basic Instruments ana Selected Documents (BISD) (1985) Thirty-first Supplement, para. 29 at
p179.
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parties to a free - trade agreement to exempt other parties from the measures taken
under the exceptions provided in that article. In response the r- vresentative of Canada
stated that the measure was justified under Article XXIV:8(b), as parties had an

obligation to remove "other restrictive regulations of commerce" on their trade:

"Under Article XXIV:8(b) of the GATT, restrictions meeting the exceptions of
Article XX could be maintained in a free - trade agreement. Export control
measures were included in "other restrictive regulations of commerce" in this
article...[T]he FTA merely limited the scope of the application of exceptions
under Article XX by the party maintaining the restriction. Article XXIV:8(b)
encouraged the elimination of duties and other restrictive regulations of
commerce except as permitted under the exceptions specified in that article. It
did not preclude the parties to a free - trade agreement from undertaking
elimination of restrictions vis-a-vis other party to the agreement."*®

53.3.2.2.3  Quantitative Restrictions”’

As previously discussed, there is a view that quantitative restrictions could be
regarded either as "other regulations of commerce" within the meaning of Article
XXIV:5 or as "other restrictive regulations” within the meaning of Article XXIV:8. In

the examination of the Free - trade Agreement between Canada and the United States, a

member of the Working Party challenged the maintenance of quantitative restrictions on
dairy products and poultry by the parties to the agreement: "Article XXIV:8(b) did not
give parties open-ended permission to maintain open-ended permission to maintain
quantitative restrictions".*® The representative of Canada argued that it was within the
rights of parties to a free - trade agreement to maintain quantitative restrictions in
certain cases: "they had considered it necessary to maintain particular programmes for
such products under Article XI, a measure which was consistent with Article
XXIV:8b".>° The basis for this statement appears to be the "exceptions clause" in the
article, which envisages that parties to a free - trade eigreement or customs unions can
impose restrictions on each other’s exports pursuant to certain articles of the General

Agreement.

»%The Working Party Report (L6927) was adopted on 12 November 1991: see GATT,
(BISD)(1992) Thirty-Eighth Supplement, para. 45 at p61.
"See earlier discussion on quantitative restrictions in Chapter 4.
PEGATT, (BISD), Thirty-Eighth Supplement, supra note 108, para. 57 at p65.
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5.3.3.3 The Exceptions Clause in Article XXIV: 8

One of the most contentious issues which has arisen in connection with Article
XXIV is the scope of the exceptions clause in paragraph 8. Two main issues have been
examined by Working Parties in that context, namely whether the list of Articles
appearing in Article XXIV:8 is exhaustive, and whether a party to a customs union or a
free - trade area could exempt the products from other constituents members of the

regional trade arrangement when it imposes trade restrictions sanctioned by the Article.
5.3.3.3.1 Is the list of articles exhaustive?

It has been debated for some time without any clear result whether the paragraph
1s exhaustive, i.e. whether other Articles of the General Agreement could be invoked by
a member of a customs union or a free - trade area to restrict trade between it and other
members of the arrangement. On the one hand, it could be argued that by listing the
applicability of some Articles, it was the intention of the drafters to exclude others not
listed. On the other hand, if that was really their intention, they could have expressly
said so. As a result of the imprecise language used by the drafters, it is still unclear
whether Articles XVIII, XIX and XXI of the General Agreement could be relied on by 2
member of a regional trading arrangement to restrict imports from other members of the
arrangement. The issue was considered by a sub-group of the Committee on the
"European Economic Communtty", which examined the compatibility of the association
agreements between the EEC and the overseas territories with the provisions of Article
XXIV. One of the principal issues was whether a party to a regional trade arrangement
could avail itself of Article XVIII of the GATT, as it was not listed in paragraph 8.
Some members of the Working Party expressed the view that the list was exhaustive

and that the parties to the agreement could not rely on the provisions of Article XVIII:

"paragraph 8(b), in derogation of the rule regarding the elimination of internal
obstacles, made provision for certain restrictive trade regulations authorized
under certain Articles of the General Agreement; the list of these did not,
however, include Article XVIIL. concerning governmental assistance to
economic development. The application of the customs duties and of the

2Sibid .
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restrictions instituted under Article XVIII did not therefore benefit from the
exception for which provision was made in Article XXIV." 2%
The counter argument of the EEC was as follows:

“"the Rome Treaty did not make any legal use of Article XVIIL. Furthermore, the
argument which had been drawn a contrario from the fact that Article XVIII
was not one of those referred to in Article XXIV:8(b) did not take into account
the fact that Article XXI was not mentioned either. It would be difficult,
however, to dispute the right of contracting parties to avail themselves of that
provision which related, inter alia, to traffic in arms, fissionable materials, etc.,

and it must therefore be concluded that the list was not exhaustive."*®' (italics
added)

In a recent case Argentina — Safeguard Measures on Imports of Footwear, the

Panel] seemed to be of the view that the Article was merely indicative and that other

Articles of the GATT could be invoked by parties to regional trade agreements:

"Although the list of exceptions in Article XXIV:8 of GATT clearly does not
include Article XIX, 1n our view, that paragraph itself does not necessarily
prohibit the imposition of safeguard measures between the constituent territories
of a customs union or free - trade area during their formation or after their
completion. A frequently advanced justification for the maintenance or
introduction of safeguards clauses within regional integration areas is the
argument that the obligation of Article XXIV:8 to eliminate all duties and other
restrictions of commerce applies only to "substantially all" but not necessarily to
"all" trade between the constituent territories. It could be argued that for all
practical purposes the application of safeguard measures to particular categories
of like or directly competitive products is unlikely to affect a trade volume that
could put the liberalisation of "substantially all trade” between the constituent
territories of a customs union into question."** (italics in original)

The Panel, however, later qualified this statement acknowledging that in certain
situations unrestrained use of safeguard measures could actually go beyond the

acceptable limits under Article XXIV:

"But the persuasiveness of this argument depends mainly on the extent to which
safeguard measures are actually imposed. Thus we do not exclude the
possibility that extensive use of safeguard measures within regional integration

*The Working Party Report (L/778) was adopted on 29 November 1957: see GATT,
(BISD) (1958) Sixth Supplement, para.16 at p94.

*'Ibid, para. 26 at p97.

26:"Argentina — Safeguard Measures on Imports of Footwear, WT/DS121/R, para. 8.97
at p157. The DSB adopted the Appellate Body Report and the Panel Report, as modified by the
Appellate Body Report, on 12 January 2000.
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areas for prolonged periods could run counter to the requirement to liberalise
"substantially all trade" within a regional integration area. In our view, the
express omission of Article XIX of GATT from the lists of exceptions in Article
XXIV:8 of GATT read in combination with the requirement to eliminate all
duties or other restrictions of commerce on "substantially all trade" within a
customs union. leaves both options open, i.e., abolition of the possibility to
impose safeguard measure between the member States of a customs union as
well as the maintenance thereof."**

Given that there 1s no logical reason for the exclusion of certain articles such as
Articles XIX and XXI, it could be argued that the list in Article XXIV:8 is merely
indicative and that parties to regional trade agreements may in certain instances restrict

the exports of their partner countries pursuant to other permissible GATT Articles.

53.3.3.2 List of Exceptions and the Non-Discrimination Principle

Assuming that the list of articles in paragraph 8 is merely indicative and that
parties to a regional trade arrangement can impose other restrictive measures such as
safeguard measures, the question has arisen whether in the application of such measures
the non-discrimination principle should be observed. In other words, can parties to free
- trade areas and customs unions exempt each other's exports when, for example,

applying a safeguard measure.

In the examination of the EC Agreements with Finland, representatives of the
EEC and Finland argued before the Working Party that "Article XXIV:8(b), specifically
mentioning Article XIII, was permissive in this respect and covered certain possibilities

in relation to the maintenance of outward restrictive regulations of commerce in certain

%3The Panel further justified its decision by asserting that since parties a2 not
expected to eliminate all barriers immediately, they could remove safeguard measures over a
reasonable period of time: “In the alternative, even if one were to presume that the maintenance
of intra-regional safeguard clauses between the member States of customs unions or free -
trade areas is difficult to reconcile with the wording of Article XXIV:8 of GATT (i.e., the omission
of Article XIX from the exemption list), we recall that Article XXIV of GATT does not require the
immediate completion of a customs union or free - trade area with full integration of intra-
regional trade and immediate compliance with all the requirements foreseen in Article XXIV of
GATT. For a "reasonable period" of normally not more than ten years, interim agreements
leading to the gradual formation of a customs union or a free - trade are permissible under
Articte XXIV.": Ibid. The Appellate Body confirmed the rulings of the Panel on most points:
WT/DS121/AB/R, adopted together the Panel report was modified by the Appeilate Body report
on 12 January 2000.
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circumstances, while eliminating those between the parties to the Agreement."u’4 This
view was not shared by a member of the Working Party, who thought that the response
"was outside the provisions of Article XXIV and outside the letter and spirit of the

GATT itself.®®

The difficulty of this issue was highlighted in a report prepared by the Industrial

Council of Japan:

"There are two different views on the issue. One states that not invoking
safeguards against members of the union area is a natural result of having a
customs union or free - trade area. The other says that the purpose of safeguards
1s to protect domestic industries, and it is therefore not rational to waive them
only for countries within the union or area. Safeguards should therefore be
applied in conformance with the obligation to provide most-favoured-nation
treatment”2%

The Report continues that:

“One could counter the argument [that safeguards must be eliminated in free -
trade areas and customs unions] with the following explanation: those articles
cited as exceptions are trade restrictions which are effective by themselves.
Thus actions that must be invoked to be effective (such as safeguards) are
outside the scope of the explanation cited”.”"’

In a Communication to the Committee on Regional Trade Agreements, Japan
also highlighted the difficulties involved in interpreting this provision. It argued that
the list could not be exhaustive as it would by necessary implication mean that if a party
to a customs union or a free - trade area had a genuine security threat and invoked the
provisions of Article XXI, it had to exempt products originating in other members of the

regional trading arrangement:

"There is a divergence of views on whether the Articles listed in the parentheses
in Article XXIV:8(a)(1) (Articles X1, XII, XIII, XIV, XV and XX ot the GATT)
are an exhaustive list of exceptions to the requirement that restricti*e regulations
of commerce be eliminated. It would be difficult to interpret that the exceptions
are limited only to those permitted under those Articles listed in the parentheses.

**The Working Party Report (L/4064) was adopted on 30 October 1974: see GATT,
(BISD) (1975) Twenty-first Supplement, para.16 at p80.

*Sibid.

*51ndustrial Structure Council of Japan (1994) p312.

%7 Ipid at p318.
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Such interpretation would require members of RTAs to eliminate, for example,
regulations permitted under Article XXI of the GATT (the exception for national
security) against other Members of the RTA, even if the regulations were
essential for the national security of that Member. This interpretation would be
very unrealistic. Therefore, we should examine whether there are exceptions
other than those listed in the parentheses of Article XXIV:§ in light of the

intents of other WTO provisions".**

After reaching the conclusion that the list cannot be exhaustive, Japan proceeded
to examine whether safeguard measures have to be imposed regardless of the source of

the product:

"Safeguard measures are considered to provide a safety valve for domestic
industries against a sudden increase in imports that cause serious injury and
grave economic and social costs. This function of safeguard measures should
not be changed even if the imports are from members of an RTA. As safeguards
are urgent and temporary measures, derogation from Article Il and other
provisions 1s allowed on an exceptional and temporary basis. If it is not
necessary to apply safeguard measures against imports from members of an
RTA, safeguard measures should not be applied against third countries, either.
Otherwise 1t would create discrimination between RTA members (which do not
face safeguard measures) and third countries (which face safeguards).
Therefore, it should be understood that safeguard measures should be applied on
a MFN basis without discrimination between RTA members and third countries,
as provided for in Article2:2 of the Agreement on Safeguards. This
understanding would also apply to anti-dumping measures. If anti-dumping
measures are applied ... [arbitrarily], free and non-discriminatory trade will be
distorted.?®’

Whereas the Japanese argument makes sense, it cannot be disputed that the
arguments advanced on each side are equally valid, making it difficult to choose one
over the other. On the one hand, if we accept that it was the intention of the drafters
that there should be the minimum number of restrictions on trade between the parties to
a regional trade agreement, then it is logical for them to exempt each other's exports
from the imposition of trade restrictive measures. On the other hand, the argument
could be made that the above interpretation would patently ignore the words of the
Article XXIV:8, as it expressly authorises the imposition of certain trade restrictive

measures on the exports of partner countries. Put in another way, it is envisaged under

2BNT/REG/W/29; 29 July 1998, para. 8 at p2.
zsgibid, paras. 9-11 at p2.
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the Article that parties would impose trade restrictions regardless of the source of the

products in question.

The 1ssue arose tangentially in the Argentina safeguards case. There, as we have
seen, the Panel had to decide whether a party to a regional trade agreement could
exempt the exports of its partner countries from the application of a safeguard measure
when the injury analysis had been based on exports from all sources. The European
Community accepted the contention of Argentina that Article XXIV prohibited it from

imposing a safeguard measure on the other members of MERCOSUR:

"According to the European Communities, Article XXIV GATT permits the
members of a customs union or free - trade area to decide whether, when
applying a safeguard measure pursuant to Article XIX GATT and the
Agreement on Safeguards, to exempt the other members of the customs union or
free-trade area from the measure. This option, however, has to be carried out in
a consistent manner: for example, if — as in the case in the present dispute — a
member of a customs union, it should necessarily exclude intra-zone imports
from tl;s:o determinations on which the application of safeguard measures is
based.”

The Panel appeared to agree with the European Union on this point. However,
in the instant case, it ruled against Argentina because it had carried out its injury
investigations on the basis of imports from all sources but imposed the safeguard
measures only on imports from third countries. The point is that, had Argentina
excluded imports from its MERCOSUR partners in its injury investigations, the level of
the specific duties it imposed on imports from third countries would have been lower,
assuming that the exclusion of imports from MERCOSUR countries would not have

affected the finding of serious injury to its domestic industry:

"On the basis of this analysis, we conclude that a member-state-specific
investigation that finds serious injury or threat thereof caused by imports from
all sources cannot serve as a basis for imposing a safeguard measure on imports
only from third-country sources of supply.?”!

0 Supra note 262, para. 5.71 at p28.

" |pid at para. 8.91 at p156.
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Based on this finding, the Panel proceeded to reject Argentina's argument that it
was prevented from imposing a safeguard measure on its MERCOSUR partner

countries:

"We do not agree with the arzument that in the case before us Argentina is
prevented by Article XXIV:8 of GATT from applying safeguard measures to all
sources of supply, i.e., third countries as well as other member States of
MERCOSUR."*"?

It is highly likely that the Panel would have sided with Argentina on this point,
had it not taken into account imports from its MERCOSUR partners in its injury
analysis and exclude them from the application of the safeguard measure. Given the
over-arching goal of the drafters of the General Agreement to ensure a high degree of
liberalisation of trade between the constituent members of a free - trade area or a
customs union, it would make sepse to oblige them to exempt each other's exports from
the application of any ftrade restrictive measure, unless there are issues relating to

national security to be determined on an objective basis.

5.3.3.4 The scope of Article XXIV:8(a)(ii) ~ are parties to customs
union obliged to apply substantially the same duties and other
regulations of commerce?

Whereas there is a convergence in the views of WTO Members that parties to
customs unions have to apply substantially the same duties and other restrictive
regulations of commerce from the outset, there is divergence in the opinions of
Members whether subsequent applicants have to adopt the same restrictive regulations
of commerce upon their accession if they were not applying such restrictions.””> The
issue has gained prominence due to the enlargement of the European Union to include

countries such as Austria, Finland and Sweden.

2Ipid at para. 8.101 at p158. On appeal, the Appellate Body held that the Panel had
misdirected itself as to the proper this issue in this case. Article XXIV was not relevant: "we
believe that the Panel erred in deciding that an examination of Article XXIV:8 of the GATT 1994
was relevant to its analysis of whether the safeguard measures at issue in this case were
consistent with the provisions of Articles 2 and 4 of the Agreement on Safeguards™.
WT/DS121/AB/R, para. 110 at p38.

3nlike duties, where there have to be compensation negotiations pursuant to Articies
XXIV:6 and XXVl of GATT, there is no comparable mechanism for non-tariff barriers.
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The issue was recently considered by a panel in the Turkey - Textiles case, where
following the customs union agreement between Turkey and the European Union, the
former, which did not have any restrictions on textiles and clothing imports, started
applying the restrictions maintained by the European Union on these products. India
and a number of countries objected to the imposition of these measures, but Turkey
sought to justify them on the basis of Article XXIV:8(a)(i1), which obliges parties to
customs unions to apply "substantially the same duties and other regulations of
commerce". Turkey argued that, since trade in textiles and clothing constituted about
40 per cent of its trade with the European Union, it was important for them £o apply the
same regulations, otherwise there could be massive trade diversion such as to
fundamentally weaken the common commercial policy of the European Union.*”* India
challenged Turkey's assertion that Article XXIV:8(a)(ii) provided it with the legal
justification to impose quantitative restrictions on India's exports of textiles and clothing

products:

"[T]he obligations under Article XI:1 of GATT and Article 2.4 of the ATC were
not modified by Article XXIV:8(a)(i1)) of GATT, which required Members
forming customs unions to apply substantially the same regulations of
commerce to the trade with other Members of the WTO...The provision could
not possibly be interpreted to imply that Members, in fulfilling that requirement,
were entitled to ignore their WTO obligations when applying restrictions to
imports from third countries. Article XXIV:4 made it clear that the purpose of a
customs union was not to raise barriers to the trade of third countries, and
Article XXIV:6 stipulated that tariff bindings could not simply be ignored by
Members forming a customs union which, if necessary, had to renegotiate them
in accordance with the procedures set out in Article XXVIII. If the obligations
under Article II could not be ignored by Members forming a customs union,
how could one reasonably conclude that the obligations under Article XI:1 of
GATT and Article 2.4 of the ATC could be ignored."*”

274

Supra note 111, para. 6.89 at p48.

ibid, para. 6.86 at pp47-48. In its third party submission, the Philippines argued that
“Turkey could not invoke (the excuse of) harmonization under Articie XXIV:8(a)(ii), because the
territory of Turkey and the territory of the European Communities did not constitute a genuine
single customs territory, the Turkey-EC arrangement having not established the existence of a
customs union between the parties, neither in relation to the required elimination of duties and
other restrictive regulations of commerce or intra-trade nor the application of substantially the
same duties and other regulations of commerce to the trade of third parties": /bid, para. 7.74 at
p86. Thailand also supported the position of India. It argued that Turkey had misinterpreted the
rules and jurisprudence of the GATT/WTO: [The]...arguments [ of Turkey were | factually
incorrect, without a basis under the GATT, and contrary to the GATT jurisprudence. The
consistency of the Treaty of Rome and the Ankara Agreement with the provisions of Article
XXIV had continually been contested by contracting parties to the GATT and Members of the
WTO since the initial examination of the Treaty of Rome in 1957. ...GATT jurisprudence, as
reflected by a number of reports of Working Parties and of panels examining issues pertaining
to Article XXIV, clearly substantiated that the provisions of Article XXIV were not the exception
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After an extensive analysis of the provisions of Article XXIV, the Panel
concluded that whereas in some situations, parties to a regional trade agreement could
adopt inconsistent WTO measures, in this particular case Turkey had failed to prove that

it was necessary for 1t to adopt the challenged measures:

"We note Turkey's argument that if it wants to exercise its right to form a
customs union with the European Communities, it has no alternative but to adopt
exactly the same extemal trade policy as that of the European Communities and
consequent]y, if need be, it is authorised by the provisions of Article
XX1IV:8(a)(11) to violate the prohibition of Articles XI and XIII of GATT (and
Article 2.4 of the ATC). ...We note also that sub-paragraphs 8(a)(i) and 8(a)(ii)
address distinct but inter-linked policies. Therefore, the inclusion of a sector
within the coverage of a customs union, i.e. the removal of all trade barriers in
respect of products of that sector between the constituent members of the
customs union, does not necessarily imply that those constituent members must
apply 1dentical barriers or barriers having similar effects to imports of the same
products from third countries. We note, however, in terms of sub-paragraph
8(a)(1) the possibility for parties to a customs union to maintain certain
restrictions of commerce on their trade with each other, including quantitative
restrictions ("...where necessary, those permitted under Articles XI, XII, XIII,
XIV, XV and XX"). This tmplies that even for "substantially all trade
originating in the constituent territories" to be covered (here, for instance, textile
and clothing products), certain WTO compatible restrictions can be maintained.
This implies that internal quantitative restrictions can be used in the event that
only one of the constituent territories has in place a restriction on imports from
third countries. If such pre-existing import restrictions were WTO compatible,
the maintenance of an internal import restriction between the two constituent
territories would ensure that the protection afforded by the original WTO
compatible quota would not be circumvented. The maintenance of such an
internal restriction can obviate the need for identical external trade policies."’®

On appeal, the Appellate Body confirmed the above reasoning of the Panel:

to, nor the justification or waiver for the institution or maintenance of any form of QRs": /bid,
para. 7.84 at p88. The United States also agreed with India that Article XXIV did not provide
justification for the violation of other Articles of the CGATT: "Turkey's contention that its customs
union with the European Communities allowed it to maintain new QRs on imports from third
countries in derogation from the provisions of Article XI should be rejected. The United States
also disagreed with Turkey's interpretation of Article XXIV:8(a)(ii). Article XXIV:8(a) was a
definitional paragraph. It described the characteristics of a customs union, one of which was
that the constituent Members applied substantially the same regulations of commerce to trade
from outside the union. However, Article XXIV:8 did not require or authorize the customs union
to adopt any particular set of such external regulations. Most importantly, Article XXIV:8(a)(ii)
nowhere provided that the external regulations that the customs union chose to apply could be
consistent with WTO requirements (Of course, if Turkey wished to act inconsistently with its
WTO obligations it was always free to seek a waiver)": ibid, para. 7.110 -7.111 at pp94 - 95.
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"We agree with the Panel that had Turkey not adopted the same quantitative
restrictions that are applied by the European Communities, this would not have
prevented Turkey and the European Communities from meeting the
requirements of sub-paragraph 8(a)(i) of Article XXIV, and consequently from
forming a customs union. We recall our conclusion that the terms of sub-
paragraph 8(a)(1) offer some - though limited — flexibility to the constituent
members of a customs union when liberalizing their internal trade. ...[TJhere
are other alternatives available to Turkey and the European Communities to
prevent any possible trade diversion, while at the same time meeting the
requirements of sub-paragraph 8$(a)(i)."*”’

To ensure that the rights and legitimate expectations of third countries are
protected, the CRTA should formally adopt the decision of the Appellate Body on this
point. This would dispel the misunderstanding that parties to a customs union
agreement need to have the same external tariffs and regulations of commerce. The
operative words are "substantially the same duties and other regulations of commerce"
are applied by the parties to the agreement. It is clear that there is no requirement that
the parties apply the same external trade policy tcwards third countries. The Appellate
Body decision makes it clear that the requirement that parties to a customs union have
the same external tariffs and regulations of commerce is not absolute and that there is
scope for divergence, unless the non-adoption of the same commercial policy would

undermine the effective functioning of the customs union or prevent its creation.

5.4  Agreements notified pursuant to the "enabling clause”

The Decision of the CONTRACTING PARTIES on Differential and More
Favourable Treatment, Reciprocity and Fuller Participation of Developing Countries,
otherwise known as the "Enabling Clause", emerged from the Tokyo Round of
Muitilateral Trade Negotiations. This clause basically permits developed countries to
accord differential and more favourable treatment to developing countries, without
according such treatment to other Members of the WTO. In other words, it provides
legal cover for, most notably, trade concessions granted to developing countries under
the Generalized System of Preferences (GSP) ot 25 June 1971 by waiving the
provisions of Article [ of GATT 1994.

70 1hig, paras 9.141 at p134 and ,paras 9.149-9.150 at p136.

" Turkey — Restrictions on Imports of Textile and Clothing Products, WT/DS34/AB/R,
para. 62 at p17. The Appellate Body report together with the Panel report as modified by the
Appellate Body report were adopted on 19 November 1999.
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Paragraph 2(c) of the Enabling clause extends such treatment to regional or
global trading arrangements entered into by developing countries for the mutual
reduction or elimination of tariffs and non-tariff measures. Thus, agreements entered
into between developing and developed countries fall outside the scope of the Enabling
Clause. The consistency ot such agreements with WTO disciplines would have to be
examined under the provisions of Article XXIV of GATT 1994 or Article V of GATS,
unless a waiver 18 obtained pursuant to the provisions of Article [X of the WTO

Agreement.

Before the enactment of the Enabling Clause, developing countries invoked Part
IV of the General Agreement to enter into such preferential trading

278
arrangements.

The enactment of the Enabling Clause in November 1979 provided
developing countries with a permanent legal basis for the formation of preferential
trading arrangements.””” The members of ASEAN which had, for example, notified
their preferential trading arrangement under Part IV in 1978, re-notified their agreement

under the Enabling Clause.
5.4.1 Requirements under the Enabling Clause

Developing countries wishing to invoke the Enabling Clause to form preferential
trading arrangements are required to comply with a number of conditions. The first is
that the arrangement should be designed to facilitate and promote the trade of
developing countries and not to raise barriers to or create undue difficulties for the trade

of any other contracting parties. This requirement mirrors that spelt out by paragraph 4

8part |V, which deals mainly with trade and development, was added to the General
Agreement in 1965, at the behest of developing countries. It established the principle of non-
reciprocity in trade negotiations between developed and developing countries, and provided for
special and differential measures intended to promote the trade and development of the less
developed members of GATT. It has been argued by some that it does not create legally
enforceable rights. In other words, its provisions are merely hortatory in character.

**The precursor of the Enabling Clause was the January 1979 Decision of the
CONTRACTING PARTIES to adopt the Report of the Working Party on Preferential Trading
Arrangements. The Decision essentially authorised, contrary to the terms of Article | of the
General Agreement, the formation of preferential trading arrangements. Members ‘~ho invoked
this Decision to form or make modifications to an existing arrangement were required to notify
the CONTRACTING PARTIES.
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of Article XXIV of the General Agreement. Given the reluctance of many developed
countnies to challenge agreements notified pursuant to the Enabling Clause, it is unclear
what this requirement really means. Could it be argued that it is merely a general
statement which does not create an obligation on developing countries, or should it be
interpreted as an obligation on parties to such arrangements not to raise barriers to the

trade of any individual Member, whether developed or developing?

If the ruling of the Appellate Body on the scope of Article XXIV:4 in the Turkey
- Textiles case 1s taken into consideration, then presumably, it could be said that the
corresponding provision in the Enabling Clause does not create any obligation on
developing countnes entering into preferential trading arrangements. The problem with
this argument is that the Enabling Clause does not contain any comparable provisions to
Article XXIV:5 of the General Agreement, which according to the Appellate Body
spells out the obligations to be complied with by members of a customs union or a free -
trade area. Should the absence of this equivalent provision in the Enabling Clause be
interpreted as meaning that there is no obligation to be complied with by developing
countries entering into regional integration agreements.! Crawford and Laird seem to be
of the view that the Enabling Clause gives developing countries carte blanche when it

comes to concluding regional trade agreements:

"l A Regional Trade Agreement] formed under the Enabling Clause need not
cover substantially all the trade; does not require duty elimination; has no fixed
timetable for implementation; and is not subject to periodic requirements. The
main obligations of parties to such a RTA are to notify the agreement or its
modification to the WTO Committee on Trade and Development, to furnish
information deemed appropriate, and afford the opportunity for prompt
consultations with respect to any difficulty or matter that may arise."*

While a literal interpretation of the Enabling Clause may lead one to this
conclusion, it is doubtful whether the CONTRACTING PARTIES to the GATT
intended to give such carte blanche to developing countries. When read in context, it
could be argued that while the requirements for developing countries are relatively very
weak, their agreements are nevertheless expected to meet a certain threshold. It is
debatable whether the test would be satisfied, if evidence can be adduced to show that

intra-regional trade among the participating countries has increased. What if there is

20Crawford and Laird (2000) p13.
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also evidence that the arrangement has diverted trade from non-member countries,
although it has increased intra-regional trade? All of these questions have not been
addressed, but it seems quite clear that for regional trading arrangements to contribute
positively to the multilateral trading system, they should create instead of divert trade.
[f trade is not created but merely diverted from countries which are much more
competitive, then regional trading blocs would cease to be welfare-enhancing and

become tools for discriminating against other Members of the WTO.

The Enabling Clause envisages that developing countries entering into
preferential trading arrangements.may reduce both tariffs and non-tariff barriers to the
trade of partner countries. Whereas, it requires that the reduction of non-tariff barriers
be done according to guidelines provided by Members, 1t does not contain a similar

provision for the recuction of tarif barriers. As observed by the WTO Secretariat:

“Paragraph 2(c) [of the Enabling Clause] clearly treats tarniffs differently from
non-tariff measures, with no specific criteria set out for the mutual reduction or
elimination of tariffs, while action on non-tariff barriers is to be governed by
criteria or conditions that may be prescribed by the contracting parties."**!

Another additional obligation to be fulfilled by developing countries invoking
the Enabling Clause to form a preferential trading arrangement is to ensure that their
agreement does not impede the MFN reduction or elimination of tariff and non-tanff
trade restrictions. It is quite difficult to delineate the scope of this requirement, but a
literal reading would suggest that if the conditions prevailing in the participating
countries are conducive, then they should not hesitate to extend the benefits to other
Members of the GATT/WTO. It may be recalled that during the Kennedy and Tokyo
Rounds of Trade Talks, the members of the EEC extended some of the benefits they had

granted to each other on an MFN basts.

One issue upon which no agreement has been reached is whether the Enabling
Clause could be relied upon to form fully fledged customs unions or free - trade areas.

As noted by the WTO Secretariat:

2YWTO Secretariat (1995) p18.
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"During past debates in the GATT, it had been argued on one side that the
Enabling Clause was not appropriate to deal with such RTAs which took the
form of either FTAs, customs unions or interim agreements, but rather Article
XXIV. On the other side, it was said that trade agreements among developing
countries were covered by the Enabling Clause [ regardless of the provisions of
the agreement ]."282

The examination of the agreement establishing MERCOSUR brought this
problem to the fore. At the heart of the dispute is how to define the relationship
between the Enabling Clause and Article XXIV of the General agreement. According
to one school -of thought, the Enabling Clause provides developing countries with an
alternative legal basis for the formation of regional trading arrangements. In other
words, they can rely on the provisions of the Enabling Clause to form customs unions or
free - trade areas. This view is disputed by the other school of thought, which argues
that the Enabling Clause cannot be relied upon to form such agreements, as it only
provides legal cover for the exchange of preterences covering a narrow range of

products. As noted by the WTO Secretariat:

“The Enabling Clause does not contain any reference to Article XXIV, an
omission which has left unclear whether the Enabling Clause applies in
situations where that Article does not, or affects the terms of the application of
that Article, or represents, for developing countries, a complete alternative to the
Article. Indeed, views differ as to whether the Enabling Clause provides an
appropriate basis for all regional arrangements among developing countries or,
as some govermnments maintain, was not intended to cover arrangements of
major Si§niﬁcance that, up to 1979, would have been handled under Article
XXV 2%

It would appear that where the agreement is entered into by medium-income and
high-income developing countries, there would be pressure exerted on the countries to
allow the examination of their agreement under the provisions of Article XXIV. This
was the case of MECORSUR, which brings together Argentina, Brazil, Paraguay and
Uruguay. The parties argued initially that since all of them were developing countries,
their agreement should be examined under the provisions of the Enabling Clause as

opposed to the provisions of Article XXIV. Some countries challenged this assertion

BANTO Secretariat (2000a) footnote 74 and accompanying text at p15.
BWTO Secretariat (1995) p18.
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and it was eventually agreed that the standard terms of reference for the examination of
agreements had to be amended. As a result, the terms of reference for the Working

Party are as follows:

"To examine the Southern Common Market Agreement (MERCOSUR) in the
light of the relevant provisions of the Enabling Clause and of GATT 1994,
including Article XX1V, and to transmit a report and recommendations to the
Committee on Trade and Development for submission to the General Council,
with a copy of the report transmitted as well to the Council for Trade in Goods.
The examination of the Working Party will be based on a complete notification
and on written questions and answers."***

This precedent has not, however, been followed in subsequent cases. The
Common Market for Eastern and Southern African States (COMESA) was notified by
the parties to the Agreement under the Enabling Clause, yet there was no challenge as to
the proper legal basis for the examination of the agreement. The implicit acceptance by
the Committee on Trade and Development of the right of the COMESA member
countries to notify under the Enabling Clause seems to buttress the speculation that only
agreements entered into by medium and high-income developing countries may attract

challenges from other Members of the WTO.

5.5  Agreements notified pursuant to Article XXV of GATT 1 994

Article XXV essentially allowed the contracting parties to the GATT to obtain a
waiver from the CONTRACTING PARTIES, if they were incapable of discharging
their obligations under the General Agreement. It could therefore be invoked by
countries who, in breach of Article I of the General Agreement, wanted to enter into

preferential trading arrangements. A waiver to enter into a regional trading arrangement

BA\YTICOMTD/5/Rev.1: 25 October 1995. During the years of the GATT, agreements
notified under the Enabling Clause were not thoroughly examined. Normally, after notifying the
CTD in writing of the formation of the regional trading arrangement, one of the parties would
officially introduce the agreement in the next meeting of the CTD. Any interested contracting
party could ask questions or express its opinion on the agreement. There was usually no
Working Party examination of agreements notified pursuant to the Enabling Clause, hence the
refuctance of developing countries to aflow the examination of their agreements under Article
XXIV, under which Working Parties were routinely established to examine the consistency of
agreements with the multilateral rules.

25t should be noted that the provisions of Article XXV of GATT 1994 have been
superseded by the provisions of Article IX of the Marrakesh Agreement Establishing the WTO.
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would typically be requested if the parties to the arrangement could not comply with
the terms of Article XXIV or the Enabling Clause. In the first two decades of the
GATT, a number of developed countries invoked it to form preferential trading
arrangements. In 1948, France requested and obtained a waiver for a proposed customs
union with Italy, which was not at that time a member of the GATT. The founding
members of the European Coal and Steel Community (Belgium, Netherlands,
Luxembourg, Germany, France and Italy) obtained a waiver for their agreement on free
- trade in coal and steel. The limited product coverage of the agreement meant that they
could not invoke Article XXIV of the General Agreement. Similarly, the United States
and Canada had to obtain a waiver for their agreement on free - trade in automobiles in

1965.

However, it should be pointed out that most of the waivers that have been
granted since the early years of the GATT were to permit developed countries to extend
unilateral trade preferences to developing countiies. Most such agreements drew
inspiration from Part IV of the General Agreement which is intended to facilitate the
integration of developing countries into the multilateral trading system. Examples of non-
reciprocal agreements are the Lomé Convention (1975), Australian preferences to products
of Papua New Guinea (1953), Canada’s preferences to imports from the Caribbean Basin
(1968), and the United States preferences granted to Caribbean countries under the

Caribbean Basin Economic Recovery Act (1985).

A number of these agreements including the Lomé Convention have been re-
notified pursuant to the provisions of Article IX of the Marrakesh Agreement establishing
the WTO. Under this Article, Members wishing to seek a waiver from Article [ of GATT
1994 and other articles of the GATT have to submit a request to the Ministeral
Conference, which shall establish a time-period not exceeding 90 days to consider it. If a
decision is not taken by consensus during the 90-day period, a decision could be taken by

three fourths of the Members.

A look at the conditions imposed by Article IX. 4 of the Marrakesh Agreement
suggests that it would be difficult for Members to ecasily obtain waivers to implement

regional trade agreements that may be inconsistent with Article XXIV and the Enabling
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Clause. First, the Ministerial Conference is expected to justify its decision to grant a
waiver and state the terms and conditions governing the grant and the date on which it shall
be terminated. Second, there is a monitoring requirement when the waiver is granted for
more than one year. The Mimsterial Conference is expected every year to "examine
whether the exceptional circumstances justifying the waiver still exist and whether the
terms and conditions attached to the waiver have been met." On the basis of this annual
review, the Ministerial Conference may decide “to extend, modify or terminate the
waiver." In the context of regional trade agreements. it could be expected that third
countries would request information on trade flows in order to determine whether the
agreement has increased trade between the parties and whether it has diverted trade from

third parties.

5.6  Agreements notified pursuant to Article V of GATS

The counterpart of Article XXIV of GATT 1994 is Article V under the General
Agreement on Trade in Services (GATS). Before the entry into force of the WTO
Agreement, the services component of regional trading arrangements were not examined.
given the fact that Article XXIV deals exclusively with trade in goods. Given the
increasing share of services in world trade, it was thought this was a serious defect of the
GATT system, as it virtually gave parties to tegional trade arrangements carte blanche to

pursue discriminatory policies in the field of services.

The provisions of Article V of the GATS mirror those of Article XXIV, although
they do not utilise the expressions customs unions or free trade areas. It uses the term
economic integration reflecting the fact that the GATS covers all four modes of delivery.
The guiding principle is set out in Article V:4 which provides that any economic
integration agreement "shall be designed to facilitate trade between the parties to the
agreement and shall not in respect of any Member outside the agreement raise the overall
level of barriers to trade in services within the respective sectors or subsectors compared
to the level applicable prior to such an arrangement”. Thus, from the view point of the
WTO, economic integration agreements entered into by Members are, in principle,
acceptable if the intention of the parties is to liberalise at a pace faster than they would do

in the multilateral context, and not as a medium to pursue discriminatory policies.
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5.6.1 Requirements under Article V of the GATS

With its emphasis on "respective sectors or subsectors”, it is generally thought that
Article V offers more protection for non-participating countries than in Article XXIV. It
has been suggested that as a result of the more desegregated (i.e. sub-sectoral) focus taken
in Article V, a WTO Membe: cannot argue - in contrast to GATT 1994 - that the average
level or "general incidence" of protection has not changed, regardless of what might occur

at the level of individual products (sub-sectors).?3¢

Like Article XXIV, Aricle V of the GATS makes provision for non-participating
members to be compensated, if the participants of an economic integration withdraw or
modify specific market access and/or national treatment commitments. Before amending
their previously negotiated concessions, the parties to the agreement are required to notify
the Council for Trade in Services of their intention at least three months before
implementing the proposed amendments. They will then be obliged to hold consultations
with the view of compensating any Member whose interests would be negatively affected
by proposed amendments to the concessions. This provision is broader than its equivalent
under the GATT, where compensation negotiations under Article XXVIII are required to
e held with countries with initial negotiating rights and those with a principal supplying
interest. The effect of such a rule is to deny compensation to smaller countries whose
market shares are usually munuscule. Another difference between the provisions of
Article V and Article XXIV is that, under the former, it 1s explicitly provided in Article
XXI:2(b) that "compensatory adjustments shall be made on an MFN basis". Furthermore,
under Article V, there is no provision which entitles the parties to claim credit for relaxing
conditions goveming a particular sector or sub-sector. It should be added that the GATS
allows questions relating to compensation to be submitted to binding arbitration. The

other conditions are as follows:
5.6.1.1 Substantial Sectoral Coverage
Like Article XXIV:8, Article V:1(a) requires econormic integration agreements to

have "substantial sectoral coverage", which should be understood in terms of the "number

of sectors, volume of trade and modes of supply". An agreement would not be consistent



150

with the terms of Article V, if it provides for the a priori exclusion of one of the modes
of supply. The reason behind this rule is to prevent Members from entering into narrow
discriminatory agreements, which are generally thought not to be welfare-enhancing from
the view point of the multilateral trading system. Members wishing to form an economic
integration must be prepared to go beyond the liberalization commitments under the

GATS, if their agreement is to conform to the provisions of Article V.

Article V:1(b) underscores this point by providing that the agreement should
"provide for the absence or elimination of substantially all discrimination...between or
among the parties, in the sectors covered under subparagraph(a) through [the] elimination
of existing discriminatory measures, and/or prombition of new or more discriminatory
measures”. It would, however, appear that Article V:1 is limited in its terms, when a
comparison is made with the provisions of Article XXIV:8 of GATT 1994, which obliges
Members to eliminate duties and other regulations on substantially all trade, which on one
view means that no major sector of economic activity should be excluded from the
coverage of the agreement. Under the GATS, there is no such requirement, as the parties
are only required to eliminate existing restrictions, or in the alternative they can maintain
the existing restrictions, provided they do not introduce new ones or make the existing

.o 287
ones more restrictive.

5.6.1.2 Interim Agreements

Parties to interim agreements are obliged under Article V:7(b) to submit periodic
reports on the state of implementation of their agreements to the Council of Trade in
Services (CTS). Unlike Article XXIV, there is no requirement that the parties should
annex a plan and schedule nor an indicative time-frame, at the end of which the parties

should have eliminated substantially all the restrictions they were maintaining.

5.6.1.3 Procedrral-Notification Requirement

A reading of paragraph 7(a) of Article V requires parties to economic integration

agreements to promptly notify such agreements, any enlargement or modification to the

*®5Hoekman (1995) p54.
7 1hig.
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CTS. It is not clear whether the Article expects Members to notify the Agreement or

proposed changes before implementation.

It should be noted that following a decision of the General Council of the WTO in
February 1996, all regional trading arrangements, whether notified to the CTG, CTS or
the CTD, are to be examined by the Committee on Regional Trading Arrangements
(CRTA) with a view to evaluating their consistency with the relevant multilateral rules.
The decicion whether an agreement has to be examined by the CRTA still rests with the

three principal bodies, namely the Council for Trade in Goods, Council for Trade in

Services and the Committee on Trade and Development.
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Chapter 6

Evaluation of the Consistency of Regional Trade Agreements

One of the most important tools at the disposal of the WTO, to ensure that
regional trade agreements entered into by WTO Members comply with the relevant
multilateral trade rules and support the multilateral trading system, is its examination
process. WTO Members are obliged to notify every regional trade agreement they enter
into promptly to the WTO Secretariat to permit an examination of the terms and
conditions of the agreement. Given the proliferation of regional trade agreements in
recent times and the widely varying and extensive provisions of some, it cannot be
disputed that the examination process needs to be as efficient as possible, otherwise
there is the real nisk that some of these agreements could undermine the multilateral

trading system and erode the gains which have been made over the past fifty years.

6.1 The examination process under the GATT

Under the GATT, regional integration agreements entered into pursuant to
Article XXIV were notified to the Council for Trade in Goods (“Council”).”®® Once
notified, the agreement was put on the agenda of the next meeting of the Council.”
The text of the agreement and any relevant information provided by the parties was
circulated to all contracting parties in advance of the Council meeting. At the meeting,
one of the parties to the regional trading agreement would make a statement formally
introducing the agreement. At that point, any contracting party could ask for the floor
and comment on the agreement offering its views on the impact of the agreement on
other contracting parties which were not parties to the agreement. It was open to any
interested contracting party to request the establishment of a Working Party to examine

the consistency of the agreement with the requirements of Article XXIV. It was

customary for such requests to be accepted by the parties to the agreement. It was rare

#8pgreements entered into in pursuance of the Enabling Clause were notified to the
Committee on Trade and Development.

91t is to be noted that the practice has evolved of contracting parties informing the
Council orally of either the conclusion or signing of the agreement, before officially notifying the
agreement in writing. Such announcements are usually made when the Council starts its
discussion of the “other business" agenda item.
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for a request for the establishment of a Working Party to be opposed. It was within the
authority of the Chairman of the Council to request the CONTRACTING PARTIES to
authorise him to establish the Working Party, draw up its terms of reference and appoint

its chairperson.

The Council rarely objected to the Chairman’s request, thus paving the way for
the Working Party to be established. As a general rule, the membership of the Working
Party was open to any interested contracting party of the GATT. The chairperson was
normally appointed in consultations with contracting parties which had expressed their
intersst in the agreement. There were standard terms of reference which were rarely

challenged.290

The next step in the Working Party process was for the Chairman of the Council
to announce formally to the contracting parties at the next Council meeting that a
chairperson had been appointed and that the terms of reference had been agreed. A date
was then selected for the new constituted Working Party to begin its work.””' Interested
contracting parties were given four to six weeks to submit their questions to the parties
through the GATT Secretariat. As a general rule, the parties to the regional integration
agreement were expected to send their replies within six weeks of receiving the
questions. This deadline was hardly respected, partly due to the complexity of the
questions and the need for Geneva-based delegations to corroborate with their

respective capitals.

Once the Secretariat received the replies, it consolidated the questions and
answers and issued the ensuing document to the contracting parties of the GATT. This
document formed the basis of the initial discussions of the Working Party. Later on in
the examination process, any interested contracting party was entitled to raise any new
questions or seek clarification to any issue raised or addressed before. The objective of

the Working Party was to submit a report containing conclusions and recommendations

*The standard terms of reference read as follows: “to examine the Agreement in the
light of the relevant provisions of the General Agreement.”

#Under normal circumstances, it would take a couple of months for the Working Party
to start its deliberations. It took almost two years, however, for the Working party established to
examine the free-trade agreement between the European Union and the Visegrad countries to
meet.
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to the Council. Unfortunately, the conclusions and recommendations were not very
helpful to the Council. The last paragraph of the report of the Working Party on the
EFTA-Turkey Free - Trade Agreement, for example, provided that “some members
concluded that there were questions about the full consistency of the EFTA - Turkey
Free - Trade Agreement with respect to the relevant provisions of the General

Agreement, including Article XXIV, and therefore reserved their GATT rights”.

Given the inconclusive nature of the reports of the Working Parties and the
decision-making process of GATT, which generally required most decisions to be taken
by consensus, it was rare for the Council to require the parties to the regional integration
agreement to make changes to their agreement. It usually took note of the statements
made by delegations, adopted the inconclusive report of the Working Party and
instructed that the agreement in question be added to the list of agreements which had to
be reviewed every two years by the Council pursuant to the 1972 Decision of the
CONTRACTING PARTIES.

6.2  The examination process under the WTO

The examination process under the WTO has not changed very much, although
attempts have been made to streamline it. The first step taken by WTO Members was
the decision to establish the Committee on Regional Trade Agreements, a standing body
to replace the numerous Working Parties established on an ad-hoc basis to examine

agreements notified to the GATT.”?

The creation of the Committee had, in principle, two clear advantages:

6.2.1 Institutional improvements

#23ee General Council Decision establishing the Committee on Regional Trade
Agreements, WT/L/127; 7 February 1996.
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As noted previously, there was no coherent manner for examining regional trade
agreements.  Since examinations were carried out by delegates, usually at the
ambassadorial level, on an ad-hoc basis, there were at times more than ten Working
Parties sitting roughly at the same time. Apart from making it difficult for delegates to
follow these meetings, there was the acute problem of finding competent people to chair
the Working Parties. The creation of the CRTA obviates this problem, since it is a
standing body with a Chairperson and a reasonable number of vice-Chairpersons.
Pursuant to its rules of procedure, the CRTA has usually appointed four vice-persons to
ensure the continuity of its work.* Under the GATT, there was the distinct possibility
of the examination process running into difficulties each time a Chairperson became
unavailable to discharge his/her duties. This could happen either for personal reasons or
when the Ambassador was recalled to the capital or assigned to a different country.
Since it is improbable for all the five officers to be indisposed or recalled to their
capitals at the same time, it is likely that there would be continuity in the work of the
CRTA and there would be an orderly transfer of functions, should it become necessary

for one of the five appointed officers to leave his/her post.
6.2.2 Operational improvements

Given the ad-hoc manner in which examinations were carried out, it was
difficult for there to be consistency in the Working Party reports issued after the
examination process. The perspectives of chairpersons and other members of the
Working Party were not always the same, thus producing inconsistent and sometimes
contradictory reports which offered no real guidance to countries wishing to form
regional trade arrangements. As a standing body, the CRTA has the possibility of
avoiding this situation and rendering consistent recommendations which would offer

guidance to countries wishing to establish free-trade aréas and customs unions.

293According to Rule 12, the CRTA “shall elect a Chairperson and Vice-Chairpersons as
necessary from among the representatives of Members. The election shall normally take place
at the first meeting of the year and shall take effect immediately. The duration of the term of the
officers shall be determined in the light of the work requirements of the Committee: WT/L /130;
20 May 1996.
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Conscious of the problems that plagued the GATT examination process, the
General Council mandated the CRTA "to develop, as appropriate, procedures to
facilitate and improve the examination process”. Pursuant to this provision, the CRTA
has adopted some measures and proposed others to improve the examination process.

These include the following:

6.2.2.1 Timely provision of information and WTO Standard Guidelines

Many Members of the WTO have identified the lack of information as one of
the principal problems of the examination process. In many instances, parties fail to
notify their agreements until after they have been in force for some time. According to
the WTO Secretariat, "of the RTAs thus far notified under Article XXIV, one third were
notified between the date of signature and the date of entry into force, and half were
notified after the date of entry into force. On average, the interval between the date of

entry into force and the date of notification entailed a delay of five weeks."***

Apart from the delays related to the notification of agreements, some countries
do not promptly respond to questions submitted to them by members
of the WTO. To curtail the delays related to the latter, the Secretariat proposed the
adoption of a standard format for information on regional trade agreements, "to
facilitate and standardize the provision of initial information by parties to regional trade
agreements." The proposal of the Secretariat was accepted by the CRTA, which took
note of the format at its meting of 31 July 1996. Members are not obliged to use the
format when they are notifying the agreements, but the greater majority of countries use
it as a guide when providing information about their agreements. This allows for
consistency and greatly facilitates the examination process. It saves a lot of time, as it

- . . Loy 295
enables non-participating countries to focus on the essential 1ssues.

PYNTO Secretariat, "Note on Procedures to Facilitate and Improve the Examination
Process", WT/REG/W/9; 9 October 1996, footnote 2.

2% The Secretariat proposed four opticns for consideration by the Members: "(a) [t]he
CRTA could follow a two-tiered approach, with information of a general nature being due for
submission at an early stage, and that of a more specific nature being required at a later date -
that is, at the time of the notification proper. Timing of these two submissions could be at
different stages in the process of the establishment of the RTA - negotiation, signature,
ratification, entry into force. The first submission could be provided between the final
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The format has four sections: the first section requests basic information on the
agreement including 1ts coverage and type (whether a free-trade area or customs union),
the membership and dates of signature, ratification and entry into force and data on intra
and external trade. Parties are also asked to estimate whether their agreement would
create or divert trade. The second section asks the parties to provide information on
their import and export restrictions including duties and non-tariff barriers. They are
also asked to provide information on their rules of origin, technical regulations and
standards, samtary and phytosanitary measures, contingency protection measures
(safeguards, anti-dumping, subsidies and countervailing measures) and sector-specific
measures. The third section requests information on accession of new members to the
RTA, dispute settlement procedures, general and security exceptions, relation with other
trade agreements, and institutional framework. For transparency purposes, the last

section encourages the parties to provide any other relevant information to the CRTA .

6.2.2.2 Guidelines for the examination process

While the standard format is extremely useful for the reasons identified above, it
cannot by itself transform the examination process and make it more fruitful. Realising
that, and to further improve the examination process, the CRTA has adopted informal
guidelines for the examination process itself.?®® Like the standard format, the draft
guidelines are divided into four sections: the first section requests the parties to make
available the relevant treaties or agreements together with the text of the notification to

the Secretariat for circulation to Members as official WTQO documents. After the

negotiation and signature of the agreement, and the notification between ratification and entry
into force; (b) [e]nvisage the provision of preliminary information of a general nature to inform
the Committee of early developments as soon as possible; (¢) [plarties to a RTA could be
required to notify only at one point in time; for instarce. between ratification and entry into force
of a RTA; and (d) [f]ull flexibility could be given to the parties to a RTA in deciding when to notify
their agreement": see WTO Secretariat, "Note on Procedures to Facilitate and Improve the
Examination Process", WT/REG/MW/9; 9 October 1996 at p2.
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circulation, the documents will be considered by the relevant WTO body which shall
agree on the terms of reference for the examination of the notified agreement and refer
the matter to the CRTA. To make it easier for Members to keep track ot the documents
supplied by the parties to the agreements, it has been proposed that a register of
information should be maintained by the WTO Secretariat, which would be open to

inspection by any Member.

The second section requests the parties to submit some initial information on
their agreement for consideration by the CRTA. It was suggested in that connection
that two basic documents should be supplied by the parties as official documents to be
circulated to Members, namely information provided using the standard format and the
compilation of the written replies to written questions submitted by interested Members.
The Chairman further suggested that once an examination of an RTA has been referred
to the CRTA, the Chairperson, in consultation with the parties, should establish a work
programme for the examination of the individual RTA, in particular with respect to the
format and timing of initial information, and the scheduling of the first examination

meeting.

The third section deals with the examination of the agreement itself in
accordance with the agreed terms of reference. It has been proposed that in the case of
agreements notified under both the GATT (Article XXIV) and the GATS (Article V),
the examination of the "goods" and "services" aspects should be dealt with back-to
back, wherever possible. Regarding the duration of the examination process, it was
suggested that it was impractical to have a time-limit and that depending on the
circumstances of each case, some examinations can be concluded fairly quickly,
whereas others may take a longer time. To facilitate the process, it was suggested that
swnmary minutes for CRTA deliberations as well as requested supplementary
information should be made available to Members at least three weeks before the

scheduled meeting of the CRTA.

2O\WT/REGW/15; 6 May 1997. The CRTA has taken note of the Guidelines.



159

Regarding the report of the examination, it was suggested that it should be
divided into three parts. The first part would provide an overview of the agreement. It
would state the main features of the agreement, when it was notified and to which body
the notification was made, the parties to the agreement and the terms of reference of the
examination. The second part would contain a factual record of the examination
including the views and comments expressed by delegations in course of the
examination. The basic documentation as well as summary minutes of deliberations
would be annexed to the report. The final part would record the conclusions of the
examination of the agreement in accordance with the agreed terms of reference and in

the light of the relevant provisions of the WTO.

6.2.3 Critique of the Guidelines

Whereas the Chairman's guidelines are very useful, they fail to address the real
problem which has prevented Working Parties from reaching definitive conclusions.
Over the 100 Working Parties established during the years of the GATT to examine the

consistency of notified agreements with Article XXIV, only one was able to return an

297

unanimous decision.”’ The WTO Secretariat realises the shortcomings of the

guidelines, so it has been consulting delegations to examine how best the guidelines

could be strengthened:

"Experience has shown that these guidelines needed to be partially reviewed.
...[T]he rationalization of the examination exercise went beyond finalizing a few
reports. It also included clearing the large backlog of examination reports in
process, and efficiently dealing with a relatively greater number of agreements
notified to the WTO, compared to the past. This pointed to the need for
breaking the impasse on examination reports, held up for one reason or another,
by adopting a practical way of addressing the backlog and reorganizing the
examination procedures, so as to ensure in particular that substantive debate
takes place in each round of examination of individual RT. 45."* (italics added)

P73ee the customs union agreement between Czech Republic and the Slovak
Republic. Considering that these two customs territories were one country, it was quite easy for
a decision to be reached.
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It is my view that unless the examination process is ﬁmdamenfa.lly changed,
there are not going to be any concrete resuits and the situation that prevailed under the
GATT will continue. This view is shared by Sam Laird. who notes that "[s]o far, the
CRTA has achieved no better results than the GATT."*® The real problem is the
decision-making process of the CRTA as laid down in Rule 33 of the Rules of
Procedure of the CRTA.>® Parties to regional trade agreements cannot be expected to
accept without question the opinion of other members of the CRTA that their agreement
does not comply with the relevant rules of the WTO. The GATT Working Party reports
almost invariably indicated that parties to regional trade agreements defended their
agreements as GATT-'consistent, while non-participating countries mostly had opposing
views. To address this problem, it is proposed that a panel of experts be established to

evaluate the consistency of an agreement with the relevant rules of the WTO.

6.2.4 Panel of Experts

To avoid the parties to the agreement from dictating the pace of the examination
process and influencing its outcome, it is proposed here that the CRTA establish a panel
of independent experts to carry out the examination. These experts must have a
background in law and economics and should be unaffiliated with anv government.
Each agreement could be examined by five experts, preferably three economists and
two lawyers. The role of these experts would be to undertake quantitative analyses to
determine whether the agreement would create or divert trade. They would also have to
examine whether the agreement in question meets the rules elaborated in Article XXIV

of GATT 1994.

Once the panel completes its work, then it would transmit its report to the CRTA
for adoption. One issue which arises is whether the CRTA would have to adopt the
report by consensus?. On the one hand, requiring decisions to be taken by consensus

would make sense given the importance Members attach to the relationship between

28N T/REG/W/40; 9 November 2000, paras. 11-12 at pp2-3.

29 aird (1999) p1192.

3Rule 33 of Chapter VIl provides that "[wlhere a decision cannot be arrived at by
consensus, the matter at issue shall be referred, as appropriate, to the General Council, the
Council for Trade in Goods, the Council for Trade in Services or the Committee on Trade and
Development.”
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regionalism and multilateralism. The only drawback, however, is that the parties to the
agreement could frustrate the process by refusing to join the consensus when the report
is critical of their agreement. It would therefore be more prudent if they were excluded
from the process of decision-making. In other words, the CRTA could adopt the report
on the basis of consensus among Members which are not parties to the agreement under

examination.

This proposal is not revolutionary, as it was discussed extensively by GATT
contracting parties during the Uruguay Round in the context of the negotiations on
dispute settlement. It was suggested by some delegations that decisions should be taken
without the participation of the disputants. That proposal was, however, not accepted.
The problem with this approach as far as regional trade agreements are concerned is that
since most countries are likely to have a trade interest in the newly established customs
union or free-trade area, especially where the constituent territories are leading trading
nations such as the member states of the European Community or NAFTA, the element
of bias cannot be ruled out. A look at the GATT Working Party reports seems to
indicate that a substantial number of non-participating countries expressed doubts about
the compatability of the agreement under examination with the relevant multilateral

rules.

To safeguard the interests of the constituent territories, it might be advisable to
follow the decision-making process of the Dispute Settlement Body as far as the
establishment of Panels and the adoption of Panel/Appellate Body reports are
concerned. Under the Dispute Settlement Understanding, a panel would be established,
or a panel report or Appellate Body report would be adopted by the Dispute Settlement
Body, unless there is a consensus not to establish the Panel or adopt the Panel/Appellate
Body report. In the context of the examination of regional trade agreements by the
panel of experts, the report should be automatically adopted by the CRTA, unless there
1S a consensus among the membership of the CRTA that the report should not be
adopted. This would ensure that the parties to the agreement do not frustrate the process
by interpreting the requirements of the WTO subjectively. Likewise, it would ensure
that non-participating countries do not interpret the relevant provisions in a flexible

manner, So as to exact maximum compensation from the parties to the agreement.
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Whereas this proposal may seem to go far, Members of the WTO may consent
to it if they are assured that the panel of experts would carry out its functions
meticulously and in a non-partisan, professional manner. It is for this reason that it is
necessary to appoint persons with the requisite knowledge and experience. It should
also be borne in mind that the assessment of regional trade agreements is not a one-time
exercise. The impact of a particular regional trade agreement on the multilateral trading
system should be continually evaluated. It is with this in mind that the
CONTRACTING PARTIES required all agreements to bé examined every two years to
determine whether they were operating in accordance with the relevant rules of the

GATT/WTO.*"!

Under the current WTO rules, while parties are obliged to provide such periodic
reports, it is stated clearly that the exercise "will not in any way affect the legal rights
and obligations of WTO Members."”? It is my view that this provision should be
reversed, so that in the event of the panel of experts finding that a particular agreement
has evolved in such a way as to negatively affect the interests of third countries, the
parties should be required to make the necessary to changes to bring the operation of

their agreement in line with the provisions of the relevant WTO rules.

6.3  Regional trade agreements and dispute settlement

The original Article XXIV did not have any explicit provisions on dispute
setilement.”® It could well be that it was the intention of the CONTRACTING

gee paragraph 11 of the Understanding on the Interpretation of Article XXIV.

S%WTO Document entitled "Procedures on Reporting on Regional Trade Agreements;
G/L286; 16 December 1998.

303 Arguably, it could be said that the terms of Article XXIII are so broad, that they
covered any complaints that Members had under Article XXIV: "If any contracting party should
consider that any benefit accruing to it directly or indirectly under this Agreement is being
nullified or impaired or that the attainment of any objective of the Agreement is being impeded
as the result of (a) the failure of another contracting party to carry out its obligations under this
Agreement, or (b) the application by another contracting party of any measure, whether or not it
conflicts with the provisions of this Agreement, or (c) the existence of any other situation, the
contracting party may, with a view to the satisfactory adjustment of the matter, make written
representations or proposals to the other contracting party or parties which it considers to be
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PARTIES that all regional trade agreements would be implemented only when they had
been examined by the CONTRACTING PARTIES and endorsed as being consistent
with the provisions of Article XXIV. This view seems to be supported by the wording
of Article XXIV.7 of the GATT 1994. The delicate balance which the GATT
CONTRACTING PARTIES thought they had established started to unravel with the
failure of the Working Party to reach a unanimous conclusion on the consistency of the

Treaty of Rome with the provisions of Article XXIV.

No legal challenges were initiated to test the assertion of the European
Economic Community that their agreement fully satisfied the provisions of Article
XXIV. As suggested earlier, the United States and other countries did not pursue their
legal options because of geo-political considerations.”®™ An economically strong
Europe was needed to counterbalance the influence of the Soviet Union. The
acquiescence by GATT contracting parties of their rights was to set an unwelcome
precedent, as during subsequent examinations parties to regional trade agreements
strongly defended agreements which appeared to violate the provisions of Article
XXIV.

The failure of the Working Parties to reach clear and conclusive results had
significant implications for the parties to the agreement, as well as non-participating
countries. Under Article XXIV:7, it was expected that after examination of the
agreement, the CONTRACTING PARTIES would "make such reports and
recommendations to contracting parties as they deem appropriate." The question which
arises is what are the consequences for the inability of the CONTRACTING PARTIES
to issue "such reports and recommendations"? Could it mean that the parties are
entitled to legally implement their agreement, for if it had violated the provisions of
Article XX1V, the CONTRACTING PARTIES would have required them to make
changes before implementing the agreement? The opposing argument is that, in the
absence of a clear statement by the CONTRACTING PARTIES [CRTA ] that an

agreement is consistent with the provisions of Article XXIV, it cannot be assumed that

concerned. Any contracting party thus approached shall give sympathetic consideration to the
representations or proposals made to it."
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itis. Proponents of this view argue that in such a case, non-participating countries have
the right to make recourse to other provisions of the GATT. These two arguments are

taken in turn.

6.3.1 Lack of reccommendations - implicit acceptance of agreement?

Parties to regional trade agreements have often construed the terms of Article
XXIV:7 very narrowly. Their main contention is that if their agreements really violated
the provisions of Article XXIV, the Members of the WTO exercising their powers
through the CRTA, would have insisted on them making changes to their agreement.
By not making such recommendations, it could be interpreted to mean that they have
approved of the agreement. This argument is deficient on two grounds. First, it ignores
the nature and dynamics of the decision-making process of the WTO. Since decisions
are taken by consensus, it is nearly mmpossible for clear conclusions to be reached in
view of the partisan nature of the examination process. Parties to regional trade
agreements are unlikely to accept the view of non-participating countries that certain
elements of their agreement are in breach of WTO rules. Second, the a contrario
argument that failure to reach conclusions is tantamount to acceptance of the agreement
is without any legal basis. It ignores the underlying reasons as to why no conclusions

were reached.

In Turkey - Restrictions on Imports of Textile and Clothing Exports, Turkey
argued since the CRTA had not made any recommendations regarding the customs
union agreement between it and the European Community, the agreement could be

taken to be in conformity with Article XXIV:

"Turkey considered that, though the CRTA had not yet concluded its
examination of the Turkey - EC customs union, there was no indication. two and
a half years after the completion of the customs union. that it would recommend

*045upra note 99.
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to the parties, under Article XXI1V:7(b), that modifications be made to the

Agreement. ... No country had asked for compensatory adjustment with respect
to any tﬁ)r;iff bindings that might have been affected by the Turkey - EC customs
union."

The panel rejected Turkey's argument relying on the earlier case of EEC -
Imports from Hong Kong, where the EEC sought to justify its imposition of quantitative
restrictions on certain products from Hong Kong on the ground that the measures had
been in force for a long period of time. Not requiring it to remove those measures

amounted to acceptance of the right of Members to impose such measures:

"...This proved ... that quantitative restrictions had become a general problem
and had gradually come to be accepted as negotiable, and that Article XI could
not and had never been considered to be a provision prohibiting residual
restrictions irrespective of the circumstances specific to each case."*%

This argument was rejected by the panel which stated that the fact that a measure
has not been challenged does not necessarily mean that it has been accepted by
Members of the WTO. In effect, there was no recognition of the doctrine of

acquiescence in WTO law:

"With regard to Article XI...the Panel acknowledged that there exist quantitative
restrictions which are maintained for other than balance-of-payments reasons. It
recognized that restrictions had been in existence for a long time without Article
XXII ever having been invoked by Hong Kong in regard to the products
concerned, but concluded that this did not alter the obligations which contracting
parties had accepted under GATT provisions. Furthermore the Panel considered
it would be erroneous to interpret the fact that a measure had not been subject to
Article XXIII over a number of years, as tantamount to its tacit acceptance by
contracting parties. In fact, contracting parties and in particular Hong Kong
have made it clear that the discussions on quantitative restrictions which have
taken place in the GATT over the years were without prejudice to the legal
status of the measures or the rights and obligations of GATT contracting parties.
The Panel observed that, while most of the measures had been notified to the
GATT in the past, the measures on watches had not been notified."*’

53upra note 111, para. 6.124 at p58.

306 1hid, para. 9.173 at p142.
*71bid, para. 173 at pp142-143.
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If the panel had accepted the argument of Turkey, it would have given parties to
regional trade agreements carte blanche to implement discriminatory measures under
the cover of Article XXIV. In fact, the Turkish argument that the lack of consensus
should be equated with acceptance is without any textual or legal basis. It might be
advisable for the CRTA to state clearly in the report of each examination that the failure
to arrive at a unanimous conclusion should not be taken to mean that the examined
agreement has been approved. Such a statement would clarify the legal status of such

inconclusive reports thereby contributing to security and predictability.

6.3.2 Lack of recommendations - rejection of the agreement?

Third countries usually reject the argument that the lack of recommendations is
synonymous with approval of the examined agreement by the WTO. They argue that
such an argument ignores reality, in as much as the parties to the agreement would
definitely know about the strong reservations of other Members. While that may be
true, the language of Article XX1V:7(a) seems to indicate that it is not a requirement
that after every examination, the CONTRACTING PARTIES [CRTA] should issue
recommendations. It would appear from a literal reading of the terms of the Article that
they would only have to issue recommendations when they are of the view that certain
aspects of the agreement are not consistent with the rules of the WTO. Thus, if this line
of argument is taken to its logical conclusion, then the absence of recommendations
should be interpreted to mean that the CONTRACTING PARTIES are satisfied with the
provisions of the regional trade agreement, hence their decision not to address any

recommendations to the parties to the agreement.

While this argument may sound persuasive, it ignores one fundamental point,
that is, the decision-making process of the CRTA. If the CRTA was able to take
unanimous decisions, then the argument would have been very defensible. But given

the paralysis in the decision-making process, which can sometimes be partly attrnbuted
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to the intransigence of the parties to the agreement, the argument loses much of its

force. %

Non-participating countries, in my view, have a legitimate point when they
assert that given the inconclusive nature of the reports, they have the right to come back

to them whenever they wish. In the examination of the Accession of Greece to the

European Communities, one member of the Working Party noted that:

"The discussions of the Working Party had shown a considerable amount of
divergences in the interpretation of the provisions of Article XXIV which could
not be bridged over to everyone's satisfaction. His delegation was of the view
that the accession was not in conformity with the relevant provisions of the
General Agreement, including those relating to the application and
administration of quantitative restrictions. Neither the EC nor Greece were
waived in any respect under the provisions of Article XI and XIII of the GATT
by concluding and implementing the Act."%

The views just expressed were endorsed by other members of the Working
Party3'0, who thought that in the absence of consensus on the consistency of the
agreement with the relevant multilateral rules, they were free to raise the issues of

concern to them later:

"Several other members of the Working Party could not agree that the provisions
of the documents concemning the accession of Greece to the European

08|n the examination of the Accession of Greece to the European Communities , supra
note 149, para. 54 at p188, one member of the Working Party noted that "his delegation
expressed regret for this situation, not only because it showed an unwillingness to engage in a
process of dialogue which would have enabled a realistic conclusion on admittedly comp!ex
issues. [A decision would] have been possible had all the parties been more cooperative in
providing information, in suggesting approaches and in reacting to possible approaches which
had been suggested in the Working Party."

309lbid, para. 51 at p186.

%%0ne member of the Working Party pointed out that "the only conclusion that the
Working Party could reach was that it had not been possible to demonstrate the conformity of
the Act with the GATT. This was not surprising in view of the fact that the CONTRACTING
PARTIES had never determined that the Rome Treaty establishing the EEC, the agreements
providing for the enlargement of the EEC in 1972-1973 and the EC's preferential agreements
were in conformity with the GATT. The EC had not been able to convince the CONTRACTING
PARTIES of the legitimacy of these agreements. One could therefore hardly conciude that any
further EC accession agreements could be judged to be in conformity with the GATT": ibid at
para. 53 at p187.
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Communities were in conformity with Article XXIV of the General Agreement.
Some of these members held the view that certain provisions of these documents
were contrary to the provisions of Articles XI and XIII of the GATT. A/l these
members therefore fully reserved their rights under the General Agreement
followiﬂ%f the accession of Greece to the European Communities." (italics
added)

[f Members did not have the right to raise questions about the agreement later,
the process would have been discredited, especially where their grievances had been
raised during the examination process. Given that regional trade agreements evolve, it
is necessary for Members at any time to be able to raise questions about the operation of

any 'agreement.

The cntical question, however, i1s in which forum should they raise their

312 . . .
, no conclusive determinations

concerns? If they were to raise them in the CRTA
would be made given its decision-making process. Conscious of that, when Members
reserve their rights under the GATT, they have in mind the invocation of the dispute
settlement procedures to challenge the legality of those provisions which they believed
are contrary to the mulitilateral trade rules. This is confirmed by the Understanding on

the Interpretation of Article XXIV. Paragraph 12 thereof provides:

"The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and
applied by the Dispute Settlement Understanding may be invoked with respect
to any matters arising from the application of those provisions of Article XXIV
relating to customs unions, free-trade areas or interim agreements leading to the
formation of a customs union or free-trade area."

The scope of this provision has been the subject of intense debate. It has been
suggested that it could be relied upon to challenge the overall consistency of a regional
trade agreement with the provisions of Article XXIV. Critics of this view assert that
such an interpretation would not be in accord with the language of the Article and also

GATT practice, which makes it clear that the dispute settlement provistons can only be

3 bid, para. 60 at p190.

321t should be noted that during the years of the GATT, once the Working Party handed
its "inconclusive report”, it was considered to have completed its work, and as such it would
normally cease to exist from that date.
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relied upon to challenge an aspect of the agreement which may have violated the GATT
or impaired the benefits or legitimate expectations of a Member. The respective
arguments and underlying reasons are examined to determine whether or not Members
of the WTO should be permitted to have recourse to the WTO dispute settlement
mechanism to challenge the overall consistency of regional trade agreements with the
multilateral rules. Before doing that it is necessary to review the relevant jurisprudence

of GATT panels which considered this issue.

6.4  Review of GATT jurisprudence

As previously noted, there are at least three instances where Members of the
WTO may resort to the dispute settlement procedures to challenge the consistency of a
regional trade agreement with the rules of the WTO. These are (i) when the CRTA has
not been able to come to a unanimous conclusion and the parties implement their
agreement; (ii) when the parties implement their agreement before notifying it to the
WTO and subsequently fail to get approval from the CRTA; and (iii) when the
agreement has been approved by the CRTA as WTO-consistent, but a Member decides
to subsequently challenge its legality. The third scenario is unlikely to happen in the
short-term given the decision-making process of the CRTA, which has so far prevented
it from reaching any definitive conclusions on the examinations it has carried out since
its establishment in 1996. Should the decision-making powers of the CRTA be
strengthened, it cannot be ruled out that there could be challenges on the overall
consistency of an agreement with the provisions of Article XXIV, or an aspect of the

agreement.

6.4.1 FEuropean Community — Tariff Treatment on Imports of Citrus
Products from Certain Countries in the Mediterranean Region

(L/5776)
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One of the first cases in which the relationship between Articles XXIII and
XXIV of GATT was examined thoroughly by a panel is European Community — Tariff
Treatment on Imports of Citrus Products from Certain Countries in the Mediterranean
Region. The dispute arose following the implementation of a number of agreements
between the European Commumnity (EC) and certain Mediterranean countries, granting
preferential treatment to citrus products originating from these countries. The EC
justified the preferential treatment accorded these countries on the basis of Article
XXIV of GATT 1947. It argued that the agreements concluded with Cyprus, Malta and
Turkey were interim agreements leadﬁlg to the formation of customs unions, while
those concluded with Israel and Spain were interim agreements leading to the formation
of free- trade areas within the meaning of Article XXIV. The non-reciprocal
agreements with Algeria, Egypt, Jordan, Lebanon, Morocco and Tunisia were justified

by both the provisions of Article XXIV and Part IV of GATT 1947.

The United States challenged the legal basis of the EC's claim. It argued that the
EC had violated the MEFN principle by not according the same preferences to U.S. citrus
products and that the EC could not avail itself of the provisions of Article XXIV. It
noted that the agreements did not comply with the provisions of Article XXIV:5 and 8
of GATT 1947, as several of them did not contain a definitive plan and schedule as
required and did not eliminate duties and other restrictive regulations of commerce on

substantially all the trade between the parties.

The European Community disputed the claim that the agreements it had
concluded with the Mediterranean countries violated the provisions of Article XXIV of
GATT 1947. It argued that the agreements had been implicitly approved by the GATT,
as no recommendations had been made to the parties by the CONTRACTING
PARTIES as envisaged in Article XXIV:7 of GATT 1947:

"Article XXIV:7(b) gave the CONTRACTING PARTIES the possibility to make
recommendations to the parties of an interim agreement and. if the
CONTRACTING PARTIES did so, the parties to the interim agreement had to
modify it in accordance with these recommendations, or refrain from maintaining
it or putting it into force. The clear implication of this rule was that if the
CONTRACTING PARTIES did not recommend any modification, the parties to
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the interim agreement were entitled to implement it. On none of the agreements
had the CONTRACTING PARTIES made any recommendations. and the parties
therefore had the right to implement them. The EEC stressed that
Article XXIV:7(b) did not require a positive approval by the CONTRACTING
PARTIES. For an interim agreement notified under Article XXIV:7(a) to be
consistent with the General Agreement. it was sufficient that the
CONTRACTING PARTIES had examined it under Article XXIV:7(b) and had
refrained from recommending modifications.” *'3 (emphasis in original)

The EC further justified its position by asserting that the GATT had taken a
pragmatic view regarding the consistency or otherwise of regional trade agreements with
the multilateral trade rules, and that the strict legal view advocated by the United States
was unwarranted. Pragmatism dictated that the legal bases of these agreements could not

be questioned at a later stage:

"The EEC recalled that the CONTRACTING PARTIES had never formally
approved any customs union or free - trade agreement since the first such case was
presented and examined in the 1950's. nor had they addressed recommendations to
the parties to modify an agreement before putting it into force. In their
conclusions with respect to the Treaty of Rome, the CONTRACTING PARTIES
had taken the pragmatic view that "it would be more fruitful if attention could be
directed to specific and practical problems, leaving aside... the questions of law
and debates about compatibility with Article XXIV of the GATT" (BISD 7S/70
para. 3). They had used similar wording in their conclusions on the Stockholm
Convention (BISD 95/20). In the view of the EEC, these and other conclusions®'*
clearly indicated that the CONTRACTING PARTIES had expected the Treaty of
Rome and the Stockholm Convention to be implemented, notwithstanding the fact
that a consensus on their compatibility with Article XXIV had not been reached,
and that they had raised no objections against the implementation of these treaties.
The approach applied in the case of the Treaty of Rome and the Stockholm
Convention had become the leitmotif in all subsequent examinations of customs
unions and free-trade areas. In almost every case it had been agreed that the
parties to the agreement examined would supply further information and notify
changes to the agreement and that the agreement would not affect the rights of the
contracting parties not parties to them. The only meaning that could be attached
to these understandings was that the entry into force of the agreements was
expected and accepted by the CONTRACTING PARTIES. To examine the
consistency of the agreements with Article XXIV in the context of a violation
complaint under Article XXIII would run counter to the highly pragmatic attitude
the CONTRACTING PARTIES had taken towards interim agreements."
(emphasis in original)

3315776, 7 February 1985; para. 3.10 at p42.

**The EEC further cited points (c¢), (d), {e), and () of the conclusions on the Rome Treaty
(BISD 7S/71) which refer to the "application” of the Treaty and of its provisions and to "the
evolution of the Community”. See further BISD 95/21 for conclusions on EFTA.
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These arguments were rejected by the United States which argued that the fact

that Working Parties had not been able to come to unanimous conclusions did not mean

that the agreements had been approved as being consistent with the multilateral trade

rules:

"[{jt could not be maintained that the failure of the EEC to meet its obligations
under Article I had been sanctioned by the CONTRACTING PARTIES. In no
case did a working party unanimously agree that any agreement in question was
compatible with the General Agreement. It was clear that the Council had been
aware of the strong divergence of views within the working parties, and its
adoption of the reports should be viewed from this perspective. The failure of the
CONTRACTING PARTIES to reject the agreements did not imply acceptance nor
did it constitute a legal finding of GATT consistency with Article XXIV. The fact
that the CONTRACTING PARTIES were aware that the EEC was going to
implement the agreements could not be equated with approval. Similarly, the fact
that these agreements had been in place for a number of vears did not confer
legitimacy. The pragmatic attitude the CONTRACTING PARTIES had adopted
in their treatment of free-trade areas and customs unions did not envisage a loss of
the night to subsequently challenge the legal validity of such agreements. The
implication of the decision of the CONTRACTING PARTIES with respect to the
Treaty of Rome was that, while the legal issues could not be fruitfully discussed at
that stage, such legal issues could be raised at a later point in time. Moreover, as
the EEC had pointed out itself, the decisions on customs unions and free-trade
areas had been adopted on the explicit understanding that the legal rights of
contracting parties under the General Agreement would not be affected. This
clearly implied that the CONTRACTING PARTIES meant the right of individual
contracting parties to challenge the consistency of the agreement with the
requirements of Article XXIV to remain intact.>'® (italics added)

The EEC disagreed with the United States contention that it had accepted that the
rights of contracting parties remained intact and they could at a later stage challenge the
legality of an agreement. From the EEC's point of view, the fundamental principle of
security and predictability would be undermined, if the legality of an agreement could be

brought into question long after it had been implemented:

“[The ... argument that the right to challenge on the legal issues remained intact,
...[is] clearly absurd in the case of the Treaty of Rome where a full customs union
had long been completed. Even in other cases such an argument, if taken to
extreme limits, would lead to total insecurity for the parties to the agreements in

315Supra note 313, para. 3.11 at pp42-43.

"®Ibid at para. 3.12 at p43.
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question as regards their implementation. The CONTRACTING PARTIES could
scarcely have intended this result.”*'”’

The Panel first considered the implications for the lack of a unanimous decision
on the conformity of the agreements with the provisions of Article XXIV. It expressed
the view that the Panel had withheld judgment on this issue. as it had neither expressed
a positive or negative view. It then proceeded to examine whether the legality of an
agreement could be challenged using the multilaterally agreed dispute settlement
procedures. It was of the view that panels had to exercise caution and that the
appropriate authority to pronounce on the legality of an agreement was the

CONTRACTING PARTIES:

"In the absence of a decision by the CONTRACTING PARTIES and without
prejudice to any decision CONTRACTING PARTIES might take in the future
on such a matter, ... it would not be appropnate [for the Panel] to determine the
conformity of an agreement with the requirements of Article XXIV on the basis
of a complaint by a contracting party under Article XXIII:1(a). The Panel did
not preclude that amongst the procedures available to CONTRACTING
PARTIES, a panel could be established to give an advisory opinion on the
conformity of an agreement or an interpretation of specific criteria under
Article XXIV to assist CONTRACTING PARTIES in making findings or
recommendations under Article XXIV:7(b). However, the Panel was of the
view that irrespective of the procedure to be followed for this purpose, including
a panel, this should be done clearly in the context of Article XXIV and not
Article XXIII, as an assessment of all the duties, regulations of commerce and
trade coverage as well as the interests and rights of all contracting parties were at
stake in such an examination, and not just the interests and rights of one
contracting party raising a complaint."’ '8

While rejecting the use of the dispute settlement procedures to challenge the
overall consistency of an agreement with the provisions of Article XXIV, the Panel
seemed to have endorsed the view that a Member could resort to the dispute settlement

provisions to challenge any measure taken by the parties pursuant to their agreement:

"The CONTRACTING PARTIES have established ... that [dispute settlement
procedures] could be used 1o call into question "any measure” taken by the
parties o the agreements; they did not mention the possibility of calling into
question the agreements as a whole. ...Furthermore. the Panel noted that in the

7 ibid
38 pid at para. 4.15 at p.77.
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reports of the working parties relating to the respective EEC agreements with
Egypt, Lebanon. and Jordan, it was specified that "as regards the possibility of
consultations with the contracting parties concerning the incidence of the
Agreement on their trade interests, which had been mentioned by some members
of the Working Party, the spokesman for the European Communities stated that
nothing prevented these countries from invoking the relevant provisions of the
General Agreement. such as Articles XXII and XXII1.">" (emphasis added)

6.4.2 EEC - Member States’ Import Regimes for Bananas (DS32/R)

This case related to the policy applied by a number of the member states of the
EEC regarding the importation of bananas. The regimes extended duty-free treatment
and other benefits to bananas originating in African, Caribbean and Pacific countries,
while those originating in Central and Latin American countries had higher tariffs
imposed on them and were also subject to quantitative restrictions. The complaining
countries (Colombia, Costa Rica, Guatemala, Nicaragua and Venezuela) argued that the
regimes maintained by the EEC member states violated, inter alia, the most-favoured-
nation clause as embodied in Article I of GATT 1947, Articles XI:1 which generally
prohibits the maintenance of quantitative restrictions, and Article XIII which requires

that there be no discrimination in the administration of quantitative restrictions.

The EEC rejected these allegations and argued that the banana regimes
maintained by its member states were justified by Article XI:2(c), which is an exception
to the prohibition contained in Article XI:1, and Article XXIV read in conjunction with
Part IV of the GATT 1947. The latter argument was based on the fact that since there
was a regional trade agreement between the EEC and the ACP countries, they were
entitled to accord preferential treatment to each other's products notwithstanding the
provisions of Article T of GATT 1947. The problem with the argument of the EEC was
that the agreement between it and the ACP countries was non-reciprocal, raising doubts
as to the consistency of the Lomé Convention with the provisions of Article XXIV:8,
which requires that for an agreement to be consistent with the multilateral trade rules,
the parties must eliminate all duties and other restrictive regulations of commerce on

substantially all the trade between them.

31bid at para 4.18 at p.78
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The EEC responded to this problem by alleging that by virtue of the provisions
of Part [V of the GATT 1947, developing countries were not required to give reciprocal

commitments in trade negotiations:

“[T]he requirement of Article XXIV:8 ... did not apply in respect of free-trade
areas between developed contracting parties and developing countries. Because
of the principle of non-reciprocity set out in Part IV, the duties and other
restrictive regulations of commerce in the case of such free-trade areas had to be
eliminated only with respect to imports into the customs territory of the developed
contracting party participating in such free-trade areas."**’

~The argument of the EEC is not convincing, as the non-reciprocity principle
seems to be applicable only to trade negotiations undertaken under the auspices of the
GATT. In other words, it has no application in bilateral agreements concluded between
developed and developing countries.*' The Interpretative Note to Article XXXVI.8 of

the GATT 1994 makes this clear:

"It is understood that the phrase "do not expect reciprocity” means, in accordance
with the objectives set forth in this Article, that the less-developed contracting
parties should not be expected, in the course of trade negotiations, to make
contributions which are inconsistent with their individual development, financial
and trade needs, taking into consideration past trade developments."

While an argument could be made that this principle is equally applicable to
bilateral agreements, the only problem is that if this interpretation is accepted it would
undermine the most-favoured-nation clause as enshrined in Article [ of GATT 1994. It
was probably because of this realisation that a number of developed countries requested
waivers in order to implement trade agreements between themselves and developing

countries.

The EEC suspecting that its argument could not withstand legal scrutiny before
the Panel argued that the Panel was not competent to examine the issue as to whether the

Lomé Convention was consistent with the relevant multilateral trade rules:

"[T]his question [of consistency] could not be examined under the procedures of
Article XXIII by which the Panel was established, because Article XXIV:7

2N332/R, 3 June 1993, para. 364 at p80:
PKessie (1999) p89. See further Kessie (2000) p960.
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provided for specific procedures for the examination of free-trade areas by the
CONTRACTING PARTIES, procedures under which relevant previous
agreements had in fact been examined."*>

Relying on past adopted GATT cases which dealt with the relationship between
Article XVIII:B of GATT 1947, which allows developing countries to impose, inter alia,
quantitative restrictions to deal with balance-of-payments problems, and the Cirrus Fruits
case, the Panel held that there was no definitive conclusion on whether or not the two

procedures were mutually exclusive:

[Thhis issue had been discussed by the CONTRACTING PARTIES on several
occastons, but they had so far not reached a definitive conclusion on it. ... It could
be argued either that Article XXIII was applicable to all disputes, including those
ansing under Article XXIV, or that Article XXIII was not applicable to matters on
which the CONTRACTING PARTIES could take decisions under the procedures
of Article XXIV. ... {E]ven if the latter argument were accepted, the procedures
of Article XXIV could reasonably be considered to prevail over those of Article
XXIII only 1in cases in which the agreement for which Article XXIV was invoked
was prima facie the type of agreement covered by this provision i.e., on the face
of it capable of justification under it. If preferences granted under anv agreement
for which Article XXIV had been invoked could not be investigated under Article
XXIII, any contracting party, merely by invoking Article XXIV, could deprive
other contracting parties of their rights under Article XXII1."*** (italics in original)

The decision of the Panel on this point makes sense, otherwise Members of the
WTO could abuse their obligations under Article I and enter into discriminatory
preferential trade agreements, especially considering that the examination process is
largely ineffective because of the consensus principle. The problem with the decision of
the Panel, however, is that except in very clear cases of non-compliance, such as where
the agreement only covers an insubstantial proportion of the trade between the parties or
where the general incidence of tariffs and other regulations of commerce 1s so high after
the formation of the customs union or the free-trade area, it would be difficult to make a
determination that an agreement is prima facie consistent with the multilateral trade rules.
Most of the agreements which have been notified to the GATT/WTO appear at first sight
to comply with the multilateral trade rules, but their real impact is felt after a few years of
implementation. In a number of cases, it has been reported that instead of creating trade.

they have diverted trade from non-participating countries.

325upra note 320, para. 364 at p80.

3®pid, para. 367 at p81.
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After reaching the above conclusion, the Panel proceeded to establish whether or
not the Lomé Convention was prima facie consistent with the multilateral trade rules. It
answered the question in the negative as, in its view, the agreement did not satisfy the
terms of Article XXIV:8(b), which requires the parties to undertake reciprocal

commitments;

"Article XXIV:8(b) clearly defined. free-trade areas as areas in which duties and
other restrictive regulations of commerce are eliminated on substantially all the
trade berween the constituent territories, not merely on the imports into one of the
constituent territories. ... [Tlhe EEC itself considered that the preference was
justified not by Article XXIV on its own, but by Article XXIV taken in
combination with the provisions of Part IV of the General Agreement. ... The
1ssue to be examined by the Panel was therefore whether Article XXIV taken in
conjunction with Part IV covered agreements that provide for the liberalization of
imports into only one of its parties. Part V... was intended to create obligations
for developed contracting parties additional to those contained in the other Parts
of the General Agreement. It was not iniended to permit developed contacting
parties to subtract from those obligations, in particular not from those under
Article I. ... The Panel, therefore, found that the requirements of Article XXIV
were not modified by the provisions of Part [V."*** (emphasis in original)

The decision is significant in the sense that while accepting that the provisions of
Article XXIV could, probably, in certain instances override the dispute settlement
provisions of the WTO, the mere invocation of the Article as a defence was not sufficient,
and that the responding party had to establish, prima facie, that the contested agreement

was in conformity with the multilateral trade rules.

6.4.3 India - Quantitative Restrictions on Imports of Agricultural, Textile and
Industrial Products, WT/DS90/R and WT/DS90/AB/R
Although this was not a case involving regional trade agreements, its examination
1s necessary as one of the primary questions the Panel and the Appellate Body had to
determine was whether a panel could review the consistency of measures taken to
safeguard balance-of-payments problems. The background to the case is quite instructive.
India had consulted with other Members in the Committee, but they had not been able to
come to a consensus on the time the measures should be eliminated. India had proposed a

seven-year period, but the United States and other countries thought the measures could
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be phased out over a shorter period. Given the general rule that all decisions should be
taken by consensus, a decision could not be taken in the Committee, whereupon the
United States resorted to Article XX1II of the GATT 1994 to challenge the legality of the

measures adopted by India.

Duning the panel proceedings India challenged the jurisdiction of the Panel to
review the measures that it had imposed to safeguard its balance-of-payments problems.
It argued that the Panel had to defer to the Committee on Balance-of-Payments

Restrictions and should not usurp its functions:

"[Tlhe decision of the drafters of the WTO agreements to submit the
determination of the legal status of certain measures to separate procedures and
bodies specifically established for that purpose furthered the objectives of the
WTO. This was because issues such as the determination of the legal status of a
subsidy notified as non-actionable should be made definitively and in a manner
binding for all Members by a body with expertise in that field, whose decisions
should not be challengeable in disputes between two Members. Similarly, the
determination as to whether a free-trade area or a customs union agreement met
the criteria of Article XXIV of the GATT or Article V of the GATS required a
broad economic and political assessment that was best made by the
representatives of the Members meeting in the Committee on Regional Trade
Agreements. ...[I]t would be inappropriate for panels to conduct that evaluation,
and the only two GATT panels that had been asked to examine such agreements
in the light of Article XXIV had both refused to conduct such an evaluation. The
decision on whether or not to approve import restrictions notified under the
balance-of-payments provisions of the GATT or a time-schedule for the removal
of such import restrictions was not a technical, legal matter that could reasonably
be resolved through judicial fiat. The Members had agreed on provisions that
assigned the task of determining the legal status of a range of politically delicate
matters to specialized bodies acting under particular procedures. These provisions
reflected an assessment of the WTO membership that such matters should not be
decided by panels settling a dispute between two Members, and that assessment
must be respected by panels." »

The Panel rejected this argument by India and held that:

"We are thus competent to review the legal status of balance-of-payments
measures and the justification of these measures to the extent necessary to

3 1pid at paras 369-372 at pp81-82.

3BWT/DSY0/R, para. 3.76 at pp27-28. The Panel and Appellate Body reports were
adopted by the DSB on 22 September 1999.
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address the claims submitted to us, within the scope of our mandate under the
DSU. We are aware of the fact that the BOP Committee and panels have
different functions and our finding is without prejudice to the role of the
Committee and the General Council in reviewing balance-of-payments measures
in the context of consultations under the balance-of-payments provisions of
GATT 1994. By finding that panels can review the justification of balance-of-
payments measures, we do not conclude that panels can substitute themselves
for the BOP Committee, making the Committee procedure redundant and
depriving Members of their rights under Article XVIII:B procedures. ... It is ...
clear that panels could not ignore determinations by the BOP Committee and the
General Council. Moreover, our findings do not affect the right of developing
country Members to invoke Article XVII:B when they face balance-of-
payments difficulties. They do not affect their right to maintain those measures
in accordance with the requirements of Article XVIII:1]1 and the Committee
procedure remains the only procedure for Members to obtain the authorisation to
maintain balance-of-payments measures under certain circumstances. On the
other hand, our findings also preserve the right of Members aggrieved by
balance-of-payments measures to secure the protection of their rights under the
WTO Agreement if the measures at issue are no Jonger justified under Article
XVILB If India’s interpretation were endorsed, a mere notification by a
Member under Article XVIII:B could deprive other Members of their procedural
rights under the WTO dispute settlement provisions and therefore also of the
effective protection of their substantive rights. This would also be contrary to the
principle expressed in Article 3.2 of the DSU, which provides that the dispute
settlement system of the WTO is a central element in providing security and
predictability to the multilateral trading system.”? (italics added)

On appeal, India argued that while panels could examine whether specific
balance-of-payments restrictions are applied in a manner that is consistent with the WTO,
they have no jurisdiction to determine the overall justification of measures taken pursuant
to Article XVIII:B. It urged the Appellate Body in that connection to adopt a narrow
interpretation of footnote 1 to the BOP Understanding. The Appellate Body rejected
India's argument and affirmed the decision of the Panel on this point. It started its
analysis by stating that the competence of the Panel to review all aspects of balance-of-
payments restrictions should be determined in light of Article XXIII of the GATT 1994,
as elaborated and applied by the DSU, and of footnote 1 to the Understanding on Balance-

of-Payments Provisions.**’ It concluded that:

38hid, para. 5.114 at p159.
32'The second sentence of footnote 1 to the BOP Understanding provides as follows:
"The provisions of Articles XXII and XXIil of GATT 1994 as elaborated and applied by the
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"Any doubts that may have existed in the past as to whether the dispute settlement
procedures under Article XXIII were available for disputes relating to balance-of-
payments restrictions have been removed by the second sentence of footnote 1 to
the BOP Understanding. ... [Tlhis provision makes it clear that the dispute
settlement procedures under Article XXIII, as elaborated and applied by the DSU,
are available tfor disputes relating to any matters concerning balance-of-payments

. . bl
restrictions".>?3

Following this finding, the Appellate Body went on to affirm the decision of the
Panel that the measures being maintained by India were inconsistent with Articles XI:1

and XVIIL:11 of the GATT 1994 and with Article 4.2 of the Agreement on Agriculture.

6.44 Turkey - Restrictions on Imports of Textile and Clothing Products,
WT/DS34/R

As discussed above, Turkey argued that the consistency of its agreement with the
provisions of Article XXIV could not be reviewed by the Panel, as the matter was still
before the Committee on Regional Trade Agreements. The Panel, basing itself on the
provisions of paragraph 12 of the Understanding on the Interpretation of Article XXIV,
rejected Turkey's argument that it could not examine the challenged measures. It held
that this provision authorised panels to examine the consistency of a measure or measures

which may have been adopted by parties to a regional trade agreement:

"We understand from the wording of paragraph 12 of the WTO Understanding on
Article XXIV, that panels have jurisdiction to examine "any matters 'arising from'
the application of those provisions of Article XXIV". For us, this confirms that a
panel can examine the WTO compatibility of one or several measures "arising
from" Article XXIV types of agreement... This indicates that, although the right of
WTO Members to form regional trade arrangements is "an integral part" of the set
of multilateral disciplines of GATT and now WTO, the DSU procedures can be
used to obtain a ruling by a panel on the WTO compatibility of any matters arising
from such regional trade arrangements...[T]he term "any matters" clearly includes
specific measures adopted on the occasion of the formation of a customs union or
in the ambit of a customs union..."We conclude] that a panel can assess the WTO
compatibility of any specific measure adopted by WTO Members at any time and
we cannot find anything in the DSU, Article XXIV or the 1994 GATT
Understanding on Article XXIV that would suspend or condition the right of

Dispute Settlement Understanding may be invoked with respect to any matters arising from the
application of restrictive import measures taken for balance-of-payments purposes.”

S WT/DS90/AB/R; paras 87-88, pp20-21. The Appellate Body report together with the
Panel report were adopted by the DSB on 22 September 1999.
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Members to chqllqenge measures adopted on the occasion of the formation of a
customs union."”~

Regarding the broader issue as to whether a panel could examine the overall
consistency of a regional trade arrangement with the provisions of Article XXIV, the
Panel held that the CRTA was properly placed to examine that issue as there were many
factors which had to be taken into account, and which presumably could not be

undertaken by panels:

‘[W]e note that the...CRTA has been established, infer alia, to assess the
GATT/WTO compatibility of regional trade agreements entered into by Members,
a very complex undertaking which involves consideration by the CRTA, from the
economic, legal and political perspectives of different Members, of the numerous
Sacets of a regional trade agreement in relation to the provisions of the WTO. It
appears to us that the issue regarding the GATT/WTO compatibility of a customs
union, as such, is generally a matter for the CRTA. ...[I]t is arguable that a
customs union (or a free-trade area) as a whole would logically not be a "measure"
as such, subject to challenge under the DSTJ**° (emphasis added)

On appeal the Appellate Body affirmed the decision of the panel. It, however,
indicated, albeit , indirectly in obiter dicta, that the Panel was wrong in assuming that
the dispute settlement procedures of the WTO cannot be used to challenge the overall

consistency of a regional trade arrangement with the provisions of Article XXIV:

"[T]he Panel...did not address the question of whether the regional trade
arrangement between Turkey and the European Communities is, in fact, a
"customs union" which meets the requirements of paragraphs 8(a) and 5(a) of
Article XXIV. The Panel maintained that "it is arguable" that panels do not
have jurisdiction to assess the overall compatibility of a customs union with the
requirements of Article XXIV. We are not called upon in this appeal to address
this issue, but we note in this respect our ruling in India - Quantitative
Restrictions on Imports of Agricultural, Textile and Industrial Products on the
jurisdiction of panels to review the justification of balance-of-payments
restrictions under Article XVIII:B of the GATT 1994...The assumption by the
Panel that the agreement between Turkey and the European Communities is a
"customs union" within the meaning of Article XXIV was not appealed.
Therefore, the issue of whether this arrangement meets the requirements of
paragraphs 8(a) and 5(a) of Article XXIV is not before us."?!

329Supra note 111, paras. 9.50-9.51 at pp112-113.

30ipig, paras 9.52-9.53 at p113.

STWT/DS34/AB/R, para. 60 at pp16-17. The Appeliate Body report together with the
Panel report as modified by the Appellate Body report were adopted on 19 November 1999.
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It is implicit from the language used by the Appellate Body that it is of the view
that recourse can be made to the dispute settlement procedures to challenge the overall
consistency of an agreement with the provisions of Article XXIV and also measures

imposed by Members to safeguard their balance-of-payments problems.***

This view of
the Appellate Body has been cniticised by some Members of the WTO and academics.
In the run-up to the Seattle Ministerial Conference, India tabled a proposal which would
have made it clear that it 1s "only the Commuittee of Balance-of-payments [which] shall

have the authority to examine the overall justification of BOP measures."**

In a recent article, Professor Frieder Roessler, former Director of the Legal
Affairs Division of the WTO, has also criticised the decision of the Appellate Body that
the dispute settlement procedures could be invoked to challenge the overall consistency
of regional trade agreements with the provisions of Article XXIV and also the
compatibility of measures adopted by Members to safeguard their balance-of-payments
position pursuant to Article XVIII:B of the GATT 1994. According to Professor
Roessler, the Appellate Body should have deferred to the respective WTO political
bodies or alternatively exercised judicial restraint. In arrogating to itself those extensive
powers, the Appellate Body has violated key principles of international law and its own
jurisprudence by interpreting widely the provisions (footnote 1 to the BOP
Understanding and paragraph 12 of the Article XXIV Understanding) which it claims

confer authority on panels to make those decisions:

"Whatever the correct interpretation of the terms "application of", the question
remains whether the DSU assigning competence to panels can be interpreted as
overriding the provisions of other agreements assigning competence to the
WTO's political bodies. It is recognised in international law that "as a general
rule, any body possessing jurisdictional powers has the right in the first place
itself to determine the extent of its own jurisdiction”. When an organ of the
WTO determines its own jurisdiction, it thus exercises its right to interpret the
provision of the WTO Agreement conferring authority upon it. In doing so, it
must pursuant to Article 31 of the Vienna Convention on the Law of Treaties
take into account not only the terms of the provision attributing powers  to it, but
also the context in which this provision appears. That context comprises those
provisions of the WTO Agreement that attribute related powers to other bodies.

32 Roessler (2000) 7. He notes that: "[t}his ruling [of the Appellate Body] implies that ...
[it] is of the view that panels are competent to examine the overall consistency of a regional
trade agreement.”

335ee paragraph 21 of the Draft Ministerial Conference Text; JOB (99)/5865/Rev.1); 19
October 1999.
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An analysis of the terms of those jurisdictional provisions may lead the WTO
organ to the conclusion that not only it but also other organs could claim
jurisdiction over the matter at issue. Such a contlict must be resolved in good
faith in the light of the institutional structure that the framers of the WTO
Agreement have set up to realise the purposes of the WTO. The principles of
the interpretation of the Vienna Convention of the Law of Treaties thus suggest
that the judicial organs of the WTO cannot determine their jurisdiction
exclusively on the basis of the provisions of the DSU."***

Professor Roessler further argues that the ruling of the Apnellate Body
undermines the balance of rights and obligations of WTO Members and expressly
contradicts Article 3.2 of the DSU, which provides that "[r]ecommendations and rulings
of the DSB cannot add to or diminish the rights and obligations provided in the covered
agreements." By giving undue weight to the procedural rights of complainants, the
Appellate Body ignored the rights of defendants to have their measures evaluated by the
appropriate WTO body:

"Article 3.2 of the DSU states the obvious, namely that the complainant's rights
under the DSU cannot diminish the nights of the detendant under other WTO
agreements. The procedural rights of Members under the DSU are thus clearly
subsidiary to those conferred by the WTO agreements: a complainant may resort
to the DSU only to enforce the obligations of the defendant under other WTO
agreements, not however to diminish the rights of the defendant under those
agreements. This implies that a panel cannot determine its jurisdiction in a
manner that diminishes those rights. Article 3.2 of the DSU obliges them to
exercise judicial restraint whenever a WIO Member attempts to resort to the
DSU for the purpose of negating another Member's procedural rights under
another WTO agreement."> (emphasis added)

The italicised words confirm the view previously expressed that so long as the
decision-making process of the various WTO bodies including the CRTA and the BOP
Committee is incapable of yielding conclusive results, there would be a strong incentive
for some Members to resort to the dispute settlement procedures to challenge the
legality of measures which they deem to be in conflict with the provisions of the WTO

Agreement.

3MRoessler (2000), supra note 131 at pp7-8.

*5bid at p8.
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The issue to be addressed, in our context, is whether it is desirable for panels to
determine the consistency or otherwise of regional trade agreements with the provisions

of Article XXIV.

6.5  Should Panels decide on the overall consistency of regional trade
agreements with the provisions of Article XXIV

Until the recent decisions of the Appellate Body in India - Quantitative
Restrictions and Turkey - Textiles, it was recognised by most Members of the WTO that
it was only the CRTA which could evaluate the overall consistency of regional trade
agreements with the provisions of Article XXIV, hence their commitment to reform the
examination process so as to yield definitive results. It is quite clear that the Members
never intended to assign the authority to evaluate the overall consistency of regional
trade agreements to panels. If they had intended to do that, they could have expressly
stated so in the Understanding on the Interpretaticn of Article XXIV. Furthermore, they
would have not have established the CRTA in 1996 and entrusted it with the
responsibility to examine regional trade agreements and determine their consistency

with the provisions of Article XXIV.

It is also inconceivable that Members intended to give panels the authority to
evaluate the overall consistency of regional trade agreements with the provisions of
Article XXIV, as that would have meant that there would not be a coherent way of
determining the consistency of agreements with the relevant multilateral trade rules.
Given the proliferation of regional trade agreements and the desire of WTO Members to
ensure that the relevant rules are complied with, they could not possibly have envisaged
an ad-hoc procedure for determining such an important issue. The DSB cannot
establish a panel, unless it is specifically requested to do so by a Member. Thus, if
panels were to have the sole authority of determining the consistency of agreements
with the relevant multilateral trade rules, then it follows that many countries would get
away with implementing or maintaining inconsistent agreements unless they were

challenged by other Members before a panel.

Given the importance of ensuring that regional trade agreements remain

supportive of the multilateral trading system and also the need to safeguard the rights of
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non-participating countries, it is improbable that Members of the WTO would have
intended such an unpredictable system for evaluating agreements. The following
comments by the Premter of New South Wales concerning whether it is necessary for a

Bill of Rights to safeguard the fundamental rights of citizens are apposite:

"Courts operate within an adversarial process. Matters only arise before them
when there is a dispute and judgments are made on the basis of particular facts.
Decisions are therefore piecemeal in nature and cannot take into account all
issues relevant to determining policy. The material before the courts is limited
by rules of evidence and procedure. A court is not an appropriate forum for
making these decisions."™® (italics added)

As previously noted, a panel is likely to approach the issue of consistency of a

regional trade agreement with the relevant multilateral trade rules from a strictly legal
perspective. It 1s unlikely to take into account the dynamic and static effects of the
agreement. An agreement which complies with the rules of the WTO may not
necessarily further the objectives of the multilateral trading system by creating trade for
the benefit of third countries. As noted by the Panel in Turkey — Restrictions on Imports
of Textile and Clothing Products, the issue of GATT/WTO compatability of regional
trade agreements is a "very complex undertaking which involves consideration by the
CRTA, from the economic, legal and political perspectives of different Members, of the

numerous facets of a regional trade in relation to the provisions of the WTO."

I subscribe to the view that given their very spectfic functions defined by their
narrowly fixed terms of reference, WTO dispute settlement panels are not well placed to
determine the overall consistency of regional trade agreements with the relevant
multilateral trade rules. Any attempt by a panel to go beyond its stated terms of
reference to consider broader issues would be viewed with suspicion by most Members
of the WTO, who already think that panels and the Appellate Body have been usurping

the functions of Members.
6.5.1 Concurrent jurisdiction

Whereas the Panel's view in the India - Quantitative Restrictions case, that there

could be concurrent jurisdiction as far as the determination of the consistency of

38Bob Carr, "Only peaple - not bills - protect rights”, The Australian, Tuesday, 9
January 2001, p17.
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agreements with the relevant multilateral trade rules is concemned, is plausible, it is
extremely unlikely that Members intended to have such a duopoly given the

uncertainties it could produce. >’

It is feasible to envisage the situation where a panel
and the CRTA may come to different conclusions regarding the consistency of an
agreement with the relevant multilateral trade rules. As previously noted, a panel is
more likely to approach the issue of consistency of an agreement with the multilateral
trade rules from a narrow perspective, while the CRTA is more likely to take into
consideration broader factors such as the static and dynamic effects of the agreement,

and how 1t would facilitate global trade for the benefit of non-participating countries.

While the Panel is correct in asserting that it would be rare for such a situation to
happen, the mere possibility that it could happen does not do much to increase the
confidence of Members and private business operators in the multilatera] trading

system.

The lack of confidence in the dispute settlement mechanism is likely to be
exacerbated if the General Council or any of its subsidiary Committees were to exercise
its competence and reverse the ruling of a panel or the Appellate Body on an issue
which has created legitimate expectations in the private sector. The following scenario
is, for example, likely to damage the confidence of private business operators in the
multilateral trading system. Let us assume that a panel issues a ruling finding a regional
trade agreement to be consistent with the relevant multilateral trade rules, which

encourages private companies from foreign countries to invest in the new free-trade

37t is possible that a panel and the BOP Committee could examine successively the
issue of whether the same balance-of-payments measures are justified under Article XVII:B. If
there has been no decision in the BOP Committee or General Councit at the time of the panel's
consideration of the issue, the issue of conflict does not arise at the panel stage, which is the
situation in this case. While the BOP Committee and the General Council have considered the
justification of India's balance-of-payments measures at issue in this case, they made no
determinations and reached no agreed conclusions. Even if this Panel were to decide that
India’'s measures are not justified, nothing would prevent the Committee and the General
Council from reaching different conclusions on the basis of new, different facts, in which case
the Council could take a decision on a phase-out period under paragraph 13 of the 1994
Understanding on Balance-of-Payments Provisions. Moreover, what Members accepted in the
DSB could be modified in the General Council. The discretionary competence of the General
Council to waive India's obligations under Article 1X of the WTO Agreement would remain
unaffected. Similarly, a decision by the Panel that India’s measures were justified as of
November 1997 would not preclude re-examination by the BOP Committee or the General
Council of India's measures in the future.”: supra note 319 at para. 5.93 at p153.



187

area. If the CRTA was unable to conclusively agree on the consistency of the
agreement, or was to find the agreement to be inconsistent with WTO rules, it could

affect significantly the business interests of private parties, who may have no recourse

to have their grievances redressed at the multilateral level.

To avoid uncertainty and to create certainty and predictability, it is
recommended that the decision as to determining overall consistency should be left
solely to the CRTA, which may delegate its powers to a panel of experts in accordance

with the proposals made above.
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Chapter 7

Conclusion

The multilateral trading system established about 50 years ago has contributed
immensely to the expansion of the global economy and increased the world's prosperity.
For quite some time, the growth in world trade has consistently outpaced that of world
production indicating a high degree of integration among the economies of various
countries. It is widely acknowledged that trade has helped a number of countries to
reduce their poverty levels and to achieve sustainable growth and development. As
noted by the Director-General of the WTO, Mr. Mike Moore, in a recent speech "the
multilateral trading system has probably done more to boost living standards and lift
people out of poverty over the past 50 years than any other government intervention.
The 17-fold rise in world trade since 1950 has gone hand-in-hand with a six-fold rise in
world output. This has benefited both developed and developing countries: in both,
living standards have risen three-fold. Life expectancy in developing countries has risen
from 41 to 62 years, infant mortality has more than halved, while the adult literacy rate

is up from 40% to 70%."338

The success of the WTO and its predecessor institution, the GATT, in bringing
down barriers to world trade and promoting economic growth and development could
partly be attributed to the fundamental principles that underpin the multilateral trading
system, particularly the non-discrimination principle. Under this principle, if a Member
of the WTO gives a benefit to another country, it has to extend it unconditionally to all
the Members of the WTO. Economists have debated at length on the importance of this
principle in promoting efficient allocation of the world's resources and enhancing global

welfare.

Notwithstanding the persuasiveness of the underlying reasons for the non-
discrimination principle in intemational trade relations, the WTO permits its Members

to form customs unions and free-trade areas under certain conditions. This was perhaps

383peech delivered at the Ministerial Roundtable on Trade and Poverty in Least-
Developed Countries, Foreign and Commonwealth Office, 19 March 2001, p3.



189

the recognition that countries form regional trade groupings not only for economic
benefits, but also for geo-political and other reasons. By insisting on a number of
conditions which have to be complied with by WTO Members, there was the clear
recognition that regional trade agreements could undermine the multilateral trading
system and reduce global welfare. Until now, regional trade agreements entered into by
WTO Members have supported the multilateral trading system in the sense of

contributing to the reduction of barriers to trade.

A number of reasons explain why the two approaches 10 the liberalisation of
trade have remained supportive. First, the first generation agreements were quite simple
in terms of the obligations that were assumed by the parties. Apart from the Treaty of
Rome, which established the European Economic Community, most of the agreements
did not go beyond the exchange of tariff preferences and rarely covered issues like
services, investment and competition policy. Second, the membership of the first
generation regional economic groupings was quite limited. There were usually entered
into by neighbouring countries at almost the same level of development. Third, a
number of the first generation agreements did not succeed as a result of the lack of
political will. Apart from the EEC, a number of regional economic groupings failed,
particularly those established in Africa, Asia and Latin America. Fourth, countries at
that time did not see the bilateral or regional track as a substitute for multilateralism. [n
other words, they were of the view that the two approaches were complementary and

one should not be pursued at the expense of the other.

The situation in contemporary times has changed dramatically raising the real
prospect that instead of regional trade agreements supporting the multilateral trading
system, they would undermine it and erode some of the gains that have been achieved
over the last 50 years. Almost every WTO Membér 1s a signatory to at least one
regional trade agreement. Some participate in three or more regional economic
groupings. Even countries such as Japan, Singapore, South Korea, New Zealand and
Australia, which had traditionally been strong supporters of the multilateral trading
system, are increasingly pursuing the bilateral and regional track. Some of the
proposals which have been mentioned or are under negotiation would establish mega
trading blocs never witnessed in the history of international trade relations. These

include the proposed free-trade area between the member states of the European Union
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and the members of the North American Free-Trade Area. the Free-Trade Area for the
Americas, which would link the NAFTA members with countries in Central and South
America and also the Caribbean with the exception of Cuba, and the Pacific Free-Trade
Area which would link the economies of most APEC members, with the notable
exception of Japan. There is also the possibility that the Furopean Union may negotiate
an agreement with MERCOSUR, while China, South Korea and Japan may negotiate a
free-trade area with the member states of ASEAN.

There 1s no doubt that if these regional economic groupings are established they
would have a significant impact on the muitilateral trading system in terms of
undermining the non-discrimination principle, especially considering that even now
over 50 per cent of world trade is conducted on a preferential basis. Another factor is
that most of the second generation agreements cover areas which are not regulated at the
international level, including investment and competition, and generally have tighter
disciplines on non-tariff barriers. While the risk is clearly there that the multilateral
trading system may fragment into three trading blocs organised around the United
States, the European Community and Japan, there is also the possibility that these
regional trading blocs could strengthen the WTO and the multilateral trading system, if
they operate in full openness and comply with WTO rules.

It is generally accepted that if a regional trade agreement complies with the rules
of the WTO, it is most likely to create trade not only for the benefit of the parties to the
agreement but also for third countries thereby contributing positively to the goal of
freeing up world trade. As stated in paragraph 4 of Article XXIV, the main WTO
provision regulating regional trade agreements, the purpose of a customs union or a
free-trade area should be to "facilitate trade between the constituent territories and not to
raise barriers to the trade of other contracting parties:with such territories." To ensure
that this broad objective is met, the WTO rules require its Members to submit
agreements entered into by them for a detailed examination to establish their
consistency with the relevant multilateral trade rules. To date over 100 regional trade
agreements have been examined by the GATT/WTO. but with the exception of one
agreement, none of the examinations has been able to offer conclusive results in terms

of indicating whether or not an agreement is consistent with the relevant WTO rules.
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Two main reasons were identified in this thesis to explain the paralysis in the
decision-making process of the WTO regarding the consistency of regional trade
agreements with the relevant muitilateral trade rules. The first relates to the lack of
clarity in the relevant WTO rules. The language used is ambivalent making it difficult
for parties to regional trade agreements to know precisely what their obligations are
under the relevant WTO rules. Stmilarly, third parties are unsure as to what to expect
from the parties to the agreement. The result has been chaotic in the sense that each
Member has attempted to interpret the provisions of Article XXIV in such a way as to
further its own narrow objectives. The second relates to the decision-making process of
the WTO. Under the relevant rules, all decisions have to be taken by consensus,
meaning that the consent of the parties to the agreement is needed in order to arrive at
the conclusion that a particular agreement is not consistent with the relevant multilateral
rules. Given national sensitivities and pride, it would be rare if not impossible to find
countries which would readily accept the views of other countries that their agreement
1s not consistent with WTO rules. Likewise it cannot be expected that third countries,
whose trade interests may have been negatively affected by the regional trade
agreement, would be free from any prejudices when participating in the exercise to

evaluate the consistency of the agreement with WTO rules.

To strengthen the WTO and to ensure that regional trade agreements continue to
support the multilateral trading system, this dissertation makes a number of
recommendations aimed principally at clarifying the rules of the WTO and reforming
the decision-making process of the Committee on Regional Trade Agreements to make

it more effective.

71  Recommendations relating to the substantive rules of the WTO

7.1.1 Article XX1V:4

One of the most intractable issues which has arisen in connection with the
interpretation of Article XXIV is the proper scope of Article XXIV:4 and its
relationship with the other provisions of the Article. On the one hand, it has been
argued that the Article in and of itself creates a separate obligation which has to be

complied with by the parties to the regional trade agreement. To put it differently.
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parties to regional trade agreements have an obligation not to raise barriers to the trade
of any WTO Member. On the other hand, it has been argued that the Article does not
create any separate obligation and that it merely sets out what the broad objectives of
regional trade agreements should be. That the obligations to be complied with are

stated in Article XXIV:5 et seq.

The 1ssue is important because it could potentially increase the obligations of
Members wishing to form regional trade agreements depending on which interpretation
is chosen. If the former is chosen, it would mean that the parties to the agreement
cannot possibly increase barriers to the trade of any Member of the WTO, unless they
offer compensation. If the latter interpretation is chosen, however, it would mean
acceptance of the argument that Article XXIV:4 does not create a separate obligation
and that in evaluating the consistency of a regional trade agreement with the relevant
multilateral trade rules, a global approach should be adopted instead of considering the

impact of the agreement on each and every Member of the WTO.

The issue was recently considered by the Panel and the Appellate Body in the
Turkey —Textiles case, where both held that Article XXIV:4 did not contain operative
but purposive language and that it merely stated the "overriding and pervasive purpose
for Article XXIV which is manifested in operative language in the specific obligations
that are found elsewhere in Article XXIV". %’ As previously explained, it cannot be
taken for granted that the issue has been resolved definitely. Given the importance
WTO Members attach to this issue, it is bound to resurface, especially considering that
the views of the Appellate Body are not binding on the entire membership of the WTO.
However, from a practical point of view, it was recommended in this dissertatton that
the CRTA should formally adopt the views of the Appellate Body on this matter. It
would be extremely difficult to insist that the formation of a free-trade area or a customs
union should not result in an increase in the barriers facing any of the products of any of
the WTO Members. A global approach is much more realistic and can adequately

protect the interests of third countries, if it incorporates certain elements.

7.1.2  Article XX1IV:5

¥ nfra, p65.
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This article was intended to safeguard and promote the interests of third
countries when Members of the WTO form free-trade areas and customs unions.
However, it could be seen as very confusfng and ambivalent exposing the very
weakness of Article XXIV, which is inadequate focus on non-tariff barriers such as
rules of origin and quantitative restrictions. To clarify the terms of the Article and
ensure that it adequately protects the interests of third countries, this dissertation makes
a number of proposals. First, it is imperative that the Committee on Regional Trade
Agreements specify that the phrase "regulations of commerce" appearing in Article
XXIV:5 includes quantitative restrictions and rules of origin. Such a clarification would
put to rest the long running argument that these and other measures do not qualify

within the meaning of Article XXIV:S.

The dissertation points out, however, that the fact that they are to be regarded as
regulations of commerce does not necessarlly mean that they can be introduced
arbitrarily by the parties to a regional trade agreement. With regard to quantitative
restrictions, it is recommended that parties to regional trade agreements should not be
allowed to circumvent their other GATT obligations (Article XI) merely by invoking
the provisions of Article XXIV. In this context, this dissertation urges the Committee
on Regional Trade Agreement to formally endorse the views of the Appellate Body n
the Turkey — India case, where it stated that the adoption of quantitative restrictions
upon the formation of a customs union will only be allowed where it can be
demonstrated by the parties to the agreement that without the imposition of those
measures, it would not be possible to establish the customs union. In effect, parties to
the agreement have the burden of proof if they wish to introduce measures generally

prohibited under the GATT.

With regard to rules of origin, it was demonstrated in this dissertation that
depending on their restrictiveness, they could be used by the parties to regional trade
agreements to divert trade from more competitive third-country sources. To effectively
counteract this problem, this dissertation advocates the harmonisation of preferential
rules of origin. In the interim, however, it recommends that the WTO shouid insist on
the adoption of less-distorting rules of origin by parties to free - trade agreements. It

specifically recommends that since almost all WTO Members are a party to at least one
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regional trade agreement, they should be obliged to adopt the least restrictive rules of
origin being applied by any of the parties under another free - trade agreement. It also
endorses the proposal made by Serra et al., that rules of origin applied by WTO
Members which form a free-trade area should not be "more restrictive than the szatus-

quo ante regional content of exports."

On the broader question of evaluating whether the general incidence of duties
and regulations of commerce has become more or less restrictive following the
formation of a customs union, this dissertation acknowledges that the "Understanding
on the Interpretation of Articte XXIV" clarified certain matters such as making it clear
that it is the applied rate of duty which has to be taken into account when carrying out
the evaluation. However, it points out the limitations of the clarifications provided by
the Understanding. To ensure that the rights of third countries are adequately protected,
it is suggested that parties to regional trade agreements should be obliged to extend their
preferences to all Members of the WTO within a ten-year period. It is, however,
conceded that it would be difficult to get Members of the WTO to agree to this
suggestion as there could be an enormous political backlash. As an alternative, it was
proposed that parties to customs unions should be required to adopt the lowest MFN
tariff on every product which was being applied by any of the parties to the regional
trading arrangement prior to the formation of the union. Parties to free-trade areas could
be required to narrow the differences between the tariffs being applied by them on a
particular product using the lowest MFN tariff being applied by one of them as a
benchmark.

Regarding the issue of a transitional period for the formation of free-trade areas
and customs unions, while the "Understanding on the Interpretation of Article XXIV"
made a good attempt at resolving this issue. the language used is very loose making it
likely to be abused by Members. It was suggested in that connection that it would be

preferable if the conditions under which Members could obtain an extension of the time

period were specified.

7.1.3  Article XXIV:6
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Regarding the interpretative problems which have been experienced in the past
with the provisions of Article XXIV:6, the "Understanding on the Interpretation of
Article XXIV" has resolved almost all of these issues. One of the remaining problems
is how to calculate compensation in respect of increased non-tariff barriers upon the

formation of a regional trading arrangement.**

"The Understanding on the
Interpretation of Article XXIV" pertinently notes that "for the purpose of the overall
assessment of the incidence of other regulations of commerce for which quantification
and aggregation are difficult, the examination of individual measures, regulations,

products covered and trade flows may be required".

7.1.4  Article XXIV:7

This Article remains one of the most abused provisions of the GATT. Members
of the WTO which enter into regional trade agreements are required to notify their
agreements to the Commitiee on Regional Trade Agreements before implementing
them. In practice, however, most Members implement their agreements before
notifying them to the Committee. The purpose of requiring prior notification was to
give the Committee the opportunity to conduct a quick examination to determine
whether the agreement would create trade between the parties, without raising barriers
to the trade of third countries. This dissertation adduces a number of reasons why
Members of the WTO have neglected to comply the provisions of this Article. It
stresses that unless the decision-making process of the Committee is fundamentally
reformed to enable it to arrive at unanimous decisions, Members will continue to
flagrantly ignore the provisions of this Article. Incentives should be created to convince
Members that it is necessary for an examination to be conducted before an agreement 1s

implemented.

7.1.5  Article XXIV:8

¥0Crawford and Laird (2000) p15.



196

This Article is one of the most important and controversial provisions of Article
XXIV. To many commentators, it holds the key to ensuring that regional trade
agreements operate in support of the muitilateral trading system. It is generally
accepted that if a regional trade agreement complies with this provision, it is more likely
to create trade not only for the benefit of the parties to the agreement, but also for third
countries. The principal source of disagreement about this Article is how to interpret
the phrase "substantially all the trade”. Two schools of thought have emerged on this
issue, namely the quantitative school and the qualitative school of thought. According
to the former, parties to a regional trade agreement would meet the test, if a substantial
volume of their trade is liberalised. Thus, the parties are not required to liberalise all
their trade, otherwise the word "substantial” would be deprived of its meaning. The
qualitative school of thought holds the view that no major sector of economic activity
could be excluded from the coverage of the agreement. Therefore, if an agreement
excludes agriculture or textile and clothing products, that agreement would not meet the

"substantial all the trade test".

After reviewing the possible rationale for inserting the "substantially all the
trade" requirement into Article XX1IV:8 and considering the need for regional trade
agreements to complement the multilateral trading system, this dissertation took the
view that parties to regional trade agreements should be made to comply with a higher
threshold. It was suggested in that connection that the Committee on Regional Trade
Agreements should approve the Australian proposal which would require the parties to
liberalise at least 95 per cent of their trade, or require the parties to liberalise all their

trade.

On the issue as to whether the list of exceptions in the Article is exhaustive, it
was argued that it was not and that there are other Articles such as Article XIX and
Article XXI of the GATT 1994 which could be relied upon by parties to regional trade
agreements to restrict each other's trade, provided the conditions specified in these
Articles are complied with. On the related question as to whether the imposition of
such measures should be on a MFN basis, the dissertation reviewed the arguments
which have been advanced by both sides and concluded that while both were
persuasive, it would be more consistent with the spirit of Article XXIV. 1f parties to

regional trade agreements excluded imports of their partner countries from the
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application of these trade-restrictive measures. This view was implicitly shared by the
Panel in the Argentina safeguards case, where it indicated that had Argentina based its
safeguard measures on the basis of the injury analysis covering only imports from third

countries, its measures could probably not have been impugned.

7.1.6 The examination process, regional trade agreements and
dispute settlement

To improve the examination process and ensure that the Committee on Regional
Trade Agreements is able to take positive decisions regarding the consistency of
regional trade agreements with the relevant multilateral trade rules, it was recommended
that the consensus principle should be eliminated as it is virtually impossible to get the
parties to an agreement to agree with the conclusion of other Members that their
agreement is not consistent with WTO rules. It was suggested in that connection that
the Committee on Regional Trade Agreements should delegate its powers to a panel of
experts to be composed of distinguished economists and lawyers who shall be
unaffiliated with any government. In other words, they should be able to act
independently and avoid any potential conflict of interest. The conclusions of this panel
should be adopted by the Committee, unless there is a consensus not to adopt it. The
point was made that since regional trade agreements evolve, it is necessary to monitor
them regularly. In that context, it was suggested that the biennial reporting requirement
should be strengthened, so that the Committee could, on the basis of the new
information submitted, demand that the parties amend certain provisions of their

agreement or practices.

It was noted that in the wake of the Appellate Body's decision in the Turkey —
Textiles case, the issue has arisen whether the judicial organs of the WTO have the
competence to pronounce on the overall consistency of regional trade agreements with
the relevant multilateral trade rules. It was opined that frustration with the examination
process had provided the impetus for Members to turn to the dispute settlement process
to challenge the overall consistency of regional trade agreements with the relevant
multilateral trade rules. It was argued, that given the nature of regional trade
agreements, it was not appropriate to allow their overall consistency to be determined

by panels and the Appellate Body, as these were likely to approach the issue from a
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strict legal point of view not taking into account the dynamic effects of regional trade
agreements. It was argued that unless the examination process is revamped to enable
the Committee on Regional Trade Agreements to take decision. there would always be

the incentive for Members to use the dispute settlement process.
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7.1.7 Final Thoughts

The rate at which regional trade agreements are proliferating is alarming. For
the first time since the creation of the multilateral trading system in 1948, there is the
real nsk that bilateralism and regionalism may become the dominant force in
international trade relations. Under pressure from their corporations and other interest
groups, all the leading trading nations are rushing to conclude regional trade
agreements to secure market access for their goods and services, while at the same time
professing their commitment to the multilateral trading system. While the two are not |
mutually exclusive and, in fact, could even be complementary, the timing of these

initiatives puts into doubt their avowed commitment to the multilateral trading system.

After the Seattle debacle in 1999 and the negative publicity the WTO has
received since then, it cannot be doubted that it i1s necessary for WTO Members to
signal their commitment to the multilateral trading system by taking effective steps to
strengthen it and conveying to the wider public the benefits to the global economy of
having a non-discriminatory, rules-based multilateral trading system. The most obvious
and helpful signal would be to agree to the launch of a new round of trade negotiations
in Doha, Qatar in November 2001. While some Members have stated their support for

such a round, a number of developed and developing countries are undecided.

Regional trade agreements could have a positive influence on the multilateral
trading system, provided they operate in full openness and comply with the rules of the
WTO. While the current rules of the WTO are helpful, they are not adequate and need
to be strengthened so as to ensure that it is able to effectively regulate the operation of
such agreements. Notwithstanding the important contribution which could be made by
regional trading arrangements, they can never be a substitute for the multilateral trading
system. WTO Members should realise this basic fact and invest the necessary political

capital in multilateralism.



ANNEXES
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THE PROVISIONS OF ARTICLE XX1V OF THE GATT 1994

ARTICLE XXIV OF GATT 1994 - Territorial Application - Frontier Traffic -
Customs Unions and Free-trade Areas

1. The provisions of this Agreement shall apply to the metropolitan customs
territories of the contracting parties and to any other customs territories in respect of
which this Agreement has been accepted under Article XX VI or is being applied under
Article XXXIIT or pursuant to the Protocol of Provisional Application. Each such
customs territory shall, exclusively for the purposes of the territorial application of this
Agreement, be treated as though it were a contracting party; Provided that the
provisions of this paragraph shall not be construed to create any rights or obligations as
between two or more customs territories in respect of which this Agreement has been
accepted under Article XX VI or is being applied under Article XXXIII or pursuant to
the Protocol of Provisional Application by a single contracting party.

2. For the purposes of this Agreement a customs territory shall be understood to
mean any territory with respect to which separate tariffs or other regulations of
commerce are maintained for a substantial part of the trade of such territory with other
territories.

3. The provisions of this Agreement shall not be construed to prevent:

(a) Advantages accorded by any contracting party to adjacent countries in order to
facilitate frontier traffic;

(b) Advantages accorded to the trade with the Free Territory of Trieste by countries
contiguous to that territory, provided that such advantages are not in conflict with the
Treaties of Peace arising out of the Second World War.

4. The contracting parties recognize the desirability of increasing freedom of trade
by the development, through voluntary agreements, of closer integration between the
economies of the countries parties to such agreements. They also recognize that the
purpose of a customs union or of a free-trade area should be to facilitate trade between
the constituent territories and not to raise bamers to the trade of other contracting
parties with such territories.

S. Accordingly, the provisions of this Agreement shall not prevent, as between the
territories of contracting parties, the formation of a customs union or of a free-trade area
or the adoption of an interim agreement necessary for the formation of a customs union
or of a free-trade area; Provided that:

(a) with respect to a customs union, or an interim agreement leading to the
formation of a customs union, the duties and other regulations of commerce imposed at
the institution of any such union or interim agreement in respect ot trade with
contracting parties not parties to such union or agreement shall not on the whole be
higher or more restrictive than the general incidence of the duties and regulations of
commerce applicable in the constituent territories prior to the formation of such union
or the adoption of such interim agreement, as the case may be;

(b) with respect to a free-trade area. or an intenm agreement leading to the
formation of a free-trade area, the duties and other regulations of commerce maintained
in each of the constituent territories and applicable at the formation of such free-trade
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area or the adoption of such interim agreement to the trade of contracting parties not
included in such area or not parties to such agreement shall not be higher or more
restrictive than the corresponding duties and other regulations of commerce existing in
the same constituent territories prior to the formation of the free-trade area. or interim
agreement, as the case may be; and

(¢) any interim agreement referred to in sub-paragraphs (a) and (b) shall include a
plan and schedule for the formation of such a customs union or of such a free-trade area
within a reasonable length of time.

6. If, in fulfilling the requirements of sub-paragraph S (a), a contracting party
proposes to increase any rate of duty inconsistently with the provisions of Article 1I, the
procedure set forth in Article XXVIII shall apply. In providing for compensatory
adjustment, due account shall be taken of the compensation already afforded by the
reductions brought about in the corresponding duty of the other constituents of the
union.

7. (a) Any contracting party deciding to enter into a customs union or free-
trade area, or an interim agreement leading to the formation of such a union or area,
shall promptly notify the CONTRACTING PARTIES and shall make available to them
such information regarding the proposed union or area as will enable them to make such
reports and recommendations to contracting parties as they may deem appropriate.

{(b) If, after having studied the plan and schedule included in an interim agreement
referred to in paragraph 5 in consultation with the parties to that agreement and taking
due account of the information made available in accordance with the provisions of sub-
paragraph (a), the CONTRACTING PARTIES find that such agreement is not likely to
result in the formation of a customs union or of a free-trade area within the period
contemplated by the parties to the agreement or that such period is not a reasonable one,
the CONTRACTING PARTIES shall make recommendations to the parties to the
agreement. The parties shall not maintain or put into force, as the case may be, such
agreement if they are not prepared to modify it in accordance with these
recommendations.

(©) Any substantial change in the plan or schedule referred to in paragraph 5 (c)
shall be communicated to the CONTRACTING PARTIES, which may request the
contracting parties concerned to consult with them if the change seems likely to
jeopardize or delay unduly the formation of the customs union or of the free-trade area.

8. For the purposes of this Agreement:

(a) A customs union shall be understood to mean the substitution of a single
customs territory for two or more customs territories, so that

(1) duties and other restrictive regulations of commerce (except, where necessary,

those permitted under Articles X1, XII, X1II, XIV, XV and XX) are eliminated with
respect to substantially all the trade between the constituent territories of the union or at
least with respect to substantially all the trade in products originating in such territories,
and,

(i1) subject to the provisions of paragraph 9, substantially the same duties and other ‘
regulations of commerce are applied by each of the members of the union to the trade of
territories not included in the union;

(b) A free-trade area shall be understood to mean a group of two or more customs
territories in which the duties and other restrictive regulations of commerce (except.
where necessary, those permitted under Articles XJ. XII, XIII. XIV, XV and XX) are
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eliminated on substantially all the trade between the constituen: territories in products
originating in such territories.

9. The preferences referred to in paragraph 2 of Article [ shall not be affected by
the formation of a customs union or of a free-trade area but may be eliminated or
adjusted by means of negotiations with contracting parties affected.* This procedure of
negotiations with affected contracting parties shall, in particular, apply to the
elimination of preferences required to conform with the provisions of paragraph 8 (a) (i)
and paragraph 8 (b).

- 10.  The CONTRACTING PARTIES may by a two-thirds majority approve

proposals which do not fully comply with the requirements of paragraphs 5 to 9
inclusive, provided that such proposals lead to the formation of a customs union or a
free-trade area in the sense of this Article.

11.  Taking into account the exceptional circumstances arising out of the
establishment of India and Pakistan as independent States and recognizing the fact that
they have long constituted an economic unit, the contracting parties agree that the
provisions of this Agreement shall not prevent the two countries from entering into
special arrangements with respect to the trade between them, pending the establishment
of their mutual trade relations on a definitive basis.*

12. Each contracting party shall take such reasonable measures as may be available
to it to ensure observance of the provisions of this Agreement by the regional and local
governments and authorities within its territory.
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THE PROVISIONS OF THE UNDERSTANDING ON THE INTERPRETATION
OF ARTICLE XXIV OF THE GATT 1994

Members,
Having regard to the provisions of Article XXIV of GATT 1994;

Recognizing that customs unions and free trade areas have greatly increased in
number and importance since the establishment of GATT 1947 and today cover a
significant proportion of world trade;

Recognizing the contribution to the expansion of world trade that may be made
by closer integration between the economies of the parties to such agreements;

Recognizing also that such contribution is increased if the elimination between
the constituent territories of duties and other restrictive regulations of commerce
extends to all trade, and diminished if any major sector of trade is excluded;

Reaffirming that the purpose of such agreements should be to facilitate trade
between the constituent territories and not to raise barriers to the trade of other Members
with such territories; and that in their formation or enlargement the parties to them
should to the greatest possible extent avoid creating adverse effects on the trade of other
Members;

Convinced also of the need to reinforce the effectiveness of the role of the
Council for Trade in Goods in reviewing agreements notified under Article XXIV, by
clarifying the criteria and procedures for the assessment of new or enlarged agreements,
and improving the transparency of all Article XXIV agreements;

Recognizing the need for a common understanding of the obligations of
Members under paragraph 12 of Article XXIV;

Hereby agree as follows:

l. Customs unions, free-trade areas, and interim agreements leading to the
formation of a customs union or free-trade area, to be consistent with Article XXIV,
must satisfy, inter alia, the provisions of paragraphs 5, 6,7 and 3 of that Article.

Article XXTV:5

2. The evaluation under paragraph 5(a) of Article XXIV of the general incidence of
the duties and other regulations of commerce applicable before and after the formation
of a customs union shall in respect of duties and charges be based upon an overall
assessment of weighted average tariff rates and of customs duties collected. This
assessment shall be based on import statistics for a previous representative period to be
supplied by the customs union, on a tariff-line basis and in values and quantities, broken
down by WTO country of origin. The Secretariat shall compute the weighted average
tariff rates and customs duties collected in accordance with the methodology used in the
assessment of tariff offers in the Uruguay Round of Multilateral Trade Negotiations.
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For this purpose, the duties and charges to be taken into consideration shall be the
applied rates of duty. It is recognized that for the purpose of the overall assessment of
the incidence of other regulations of commerce for which quantification and
aggregation are difficult, the examination of individual measures, regulations, products
covered and trade flows affected may be required.

3. The "reasonable length of time" referred to in paragraph 5(c) of Article XXIV
should exceed 10 years only in exceptional cases. In cases where Members parties to an
interim agreement believe that 10 years would be insufficient they shall provide a full
explanation to the Council for Trade in Goods of the need for a longer period.

Article XXIV:6

4. Paragraph 6 of Article XX]V establishes the procedure to be followed when a
Member forming a customs union proposes to increase a bound rate of duty. In this
regard Members reaffirm that the procedure set forth in Article XXVIII, as elaborated in
the guidelines adopted on 10 November 1980 (BISD 27S/26-28) and in the
Understanding on the Interpretation of Article XXVIII of GATT 1994, must be
commenced before tariff concessions are modified or withdrawn upon the formation of
a customs union or an interim agreement leading to the formation of a customs union.

5. These negotiations will be entered into in good faith with a view to achieving
mutually satisfactory compensatory adjustment. In such negotiations, as required by
paragraph 6 of Article XXIV, due account shall be taken of reductions of duties on the
same tariff line made by other constituents of the customs union upon its formation.
Should such reductions not be sufficient to provide the necessary compensatory
adjustment, the customs union would offer compensation, which may take the form of
reductions of duties on other tariff lines. Such an offer shall be taken into consideration
by the Members having negotiating rights in the binding being modified or withdrawn.
Should the compensatory adjustment remain unacceptable, negotiations should be
continued. Where, despite such efforts, agreement in negotiations on compensatory
adjustment under Article XXVIII as elaborated by the Understanding on the
Interpretation of Article XXVIII of GATT 1994 cannot be reached within a reasonable
period from the initiation of negotiations, the customs union shall, nevertheless, be free
to modify or withdraw the concessions; affected Members shall then be free to
withdraw substantially equivalent concessions in accordance with Article XXVIII.

6. GATT 1994 imposes no obligation on Members benefiting from a reduction of
duties consequent upon the formation of a customs union, or an interim agreement
leading to the formation of a customs union, to provide compensatory adjustment to its
constituents.

Review of Customs Unions and Free-Trade Areas

7. All notifications made under paragraph 7(a) of Article XXIV shall be examined
by a working party in the light of the relevant provisions of GATT 1994 and of
paragraph | of this Understanding. The working party shall submit a report to the
Council for Trade in Goods on its findings in this regard. The Council for Trade in
Goods may make such recommendations to Members as it deems appropriate.
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8. In regard to intenim agreements, the working party may In its report make
appropriate recommendations on the proposed time-frame and on measures required to
complete the formation of the customs union or free-trade area. It may if necessary
provide for further review of the agreement.

9. Members parties to an interim agreement shall notify substantial changes in the
plan and schedule included in that agreement to the Council for Trade in Goods and, if
so requested, the Council shall examine the changes.

10. Should an interim agreement notified under paragraph 7(a) of Article XXIV not
include a plan and schedule, contrary to paragraph 5(c) of Article XXIV, the working
party shall in 1ts report recommend such a plan and schedule. The parties shall not
maintain or put into force, as the case may be, such agreement if they are not prepared
to modify it in accordance with these recommendations. Provision shall be made for
subsequent review of the implementation of the recommendations.

1. Customs unions and constituents of free-trade areas shall report periodically to
the Council for Trade in Goods, as envisaged by the CONTRACTING PARTIES to
GATT 1947 in their instruction to the GATT 1947 Council concerning reports on
regional agreements (BISD 18S/38), on the operation of the relevant agreement. Any
significant changes and/or developments in the agreements should be reported as they
occur.

Dispute Settlement

12. The provisions of Articles XXIt and XXIII of GATT 1994 as elaborated and
applied by the Dispute Settlement Understanding may be invoked with respect to any
matters arising from the application of those provisions of Article XXIV relating to
customs unions, free-trade areas or interim agreements leading to the formation of a
customs union or free-trade area.

Article XXIV:12

13, Each Member is fully responsible under GATT 1994 for the observance of all
provisions of GATT 1994, and shall take such reasonable measures as may be available
to it to ensure such observance by regional and local governments and authorities within

its territory.

14.  The provisions of Articles XX1I and XXIII of GATT 1994 as elaborated and
applied by the Dispute Settlement Understanding may be invoked in respect of
measures affecting its observance taken by regional or Jocal governments or authorities
within the territory of a Member. When the Dispute Settlement Body has ruled that a
provision of GATT 1994 has not been observed, the responsible Member shall take
such reasonable measures as may be available to it to ensure its observance. The
provisions relating to compensation and suspension of concessions or other obligations
apply in cases where it has not been possible to secure such observance.

1S. Each Member undertakes to accord sympathetic consideration to and afford
adequate opportunity for consultation regarding any representations made by another
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Member conceming measures affecting the operation ot GATT 1994 taken within the
territory of the former.
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REGIONAL TRADE AGREEMENTS CURRENTLY IN FORCE AND THOSE
UNDER NEGOTIATION - Source: WTO, 2001,

RTA Signatories region  status
1 | Andean Brazil, Bolivia, Colombia, Ecuador, Americas In Force
Community- Brazil ~ Peru. Venezuela
2 | Andean Argentina, Bolivia, Colombia, Ecuador, Americas In Force
Community — Peru, Venezuela :
Argentina
3| Andean Pact Bolivia, Colombia, Ecuador, Peru, Americas In Force
Venezuela '
4 |Bolivia - Mexico Bolivia and Mexico. Americas In force
5|CACM -~ CACM (Costa Rica, Honduras, Americas In force
Dominican Nicaragua, Guatemala and El Salvador)
Republic and the Dominican Republic
6|Canada - Chile Canada, Chile Americas In Force
7 CARICOM Antigua and Barbuda, Bahamas (1983), Americas In force
Barbados, Belize, Dominica, Grenada,
Guyana, Haiti (1997), Jamaica,
Montserrat, Trinidad and Tobago, St.
Kitts and Nevis, St. Lucia, St. Vincent
and the Grenadines, Suriname (1995)
8| CARICOM-Cuba  Antigua and Barbuda, The Bahamas, Americas In force
Barbados, Belize, Dominica, Grenada,
Guyana, Haiti, Jamaica, Montserrat, San
Kitts and Nevis, St. Lucia, St. Vincent
and the Grenadinas, Suriname and
Trinidad and Tobago and Cuba
9|CARICOM - The CARICOM Community Americas In force
Dominican (Antigua and Barbuda, The Bahamas,
Republic Barbados, Belize, Dominica, Grenada,
Guyana, Haiti, Jamaica, Montserrat, San
Kitts and Nevis, St. Lucia, St. Vincent
and the Grenadinas, Suriname and
Trinidad and Tobago) and the
Dominican Republic
10| Central American  Costa Rica (1962), El Salvador, Americas In Force
Common Market ~ Guatemala, Honduras, Nicaragua
(CACM)
11| Chile — Colombia  Chile, Colombia Americas [n force
12 |Chile — Ecuador Chile, Ecuador Americas In force
13 |Chile - Chile, Brazil, Argentina, Paraguay, Americas In force
MERCOSUR Uruguay
14 |Chile — Mexico Chile. Mexico Americas [n force
15|Chile — Peru Chile and Peru Americas {n force
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16 | El Salvador - El Salvador and Guatemala. Americas In force
Guatemala

17| MERCOSUR Argentina, Brazil, Paraguay, Uruguay ~ Americas In Force

18 MERCOSUR ~ MERCOSUR (Brazil, Argentina, Americas In force
Bolivia Uruguay and Paraguay) and Bolivia

19 |Mexico - Costa Mexico and Costa Rica. Americas In force
Rica

20| Mexico — Mexico and Nicaragua Americas In force
Nicaragua

21 |NAFTA Canada, Mexico, the United States Americas In force

22|ANDEAN The Andean Community (Bolivia, Americas Under
COMMUNITY -  Colombia, Ecuador, Peru and neg.
Panama Venezuela) and Panama

23|Canada - Costa Canada, Costa Rica Americas Under
Rica neg.

24|Canada — Canada and MERCOSUR (Argentina, = Americas Under
MERCOSUR Brazil, Paraguay and Uruguay) neg.

25|CARICOM - The CARICOM Community Americas Under
CACM (Antigua and Barbuda, The Bahamas, neg.
Barbados, Belize, Dominica, Grenada,
Guyana, Haiti, Jamaica, Montserrat, St
Kitts and Nevis, St. Lucia, St. Vincent
and the Grenadines, Suriname and
Trinidad and Tobago) and the CACM
26|Chile - CACM Chile. Costa Rica, El Salvador, Americas Under
Honduras, Guatemala, Nicaragua neg.
27|Free Trade of the 34 American countries. Americas Under
Americas neg.
(FTAA/ALCA)

28 MERCOSUR - MERCOSUR (Argentina, Brazil, Americas Under
ANDEAN Uruguay and Paraguay) and the Andean neg.
COMMUNITY Community (Venezuela, Colombia,

Ecuador, Peru and Bolivia)

29|MERCOSUR - MERCOSUR (Argentina, Brazil, Americas Under

CACM Uruguay and Paraguay) and the Central neg.
American Common Market (Costa Rica,
Guatemala, Honduras, El Salvador and
Nicaragua)

30/MERCOSUR - Mercosur (Argentina, Brazil, Paraguay, Americas Under

CARICOM Uruguay) and Caricom [Bahamas neg.
(1983), Barbados, Guyana, Jamaica,
Trinidad and Tobago, Antigua and
Barbuda, Belize, Dominica, Grenada,
Haiti (1997), Montserrat, St. Kitts and
Nevis, St. Lucia,St. Vincent and the
Grenadines, Suriname (1995)]

31/ MERCOSUR - MERCOSUR (Argentina, Brazil. Americas Under
Panama Paraguay, Uruguay) and Panama neg.

32 |Mexico — Brazil Mexico, Brazil Americas Under
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neg.
33 |[Mexico — Ecuador Mexico, Ecuador Americas Ungder
neg.

34 {Mexico — Northern Mexico, Guatemala, El Salvador, Americas deer
Triangle Honduras neg.
35!Mexico — Panama  Mexico, Panama Americas Ur;der

neg.
36 [Mexico — Peru Mexico, Peru Americas Under
neg.
37 [Mexico — Uruguay Mexico, Uruguay Americas Under
neg.
38 |Nicaragua — Nicaragua, Honduras Americas Under
Honduras neg.
39| United States — United States, Chile Americas Under
Chile neg
40! India - Bhutan India and Bhutan Asia Pacific  In force
Trade and
Commerce
Agreement
41 |ASEAN Brunet Darussalam (1987), Cambodia  Asia Pacific  In force
Preferential Trading (1999), Indonesia, Lacs (1997),
Arrangements Malaysia, Myanmar (1997), The
(AFTA) Philippines, Singapore, Thailand,
Vietnam (1995)
42 | Australia —~ New Australia, New Zealand Asia Pacific  In Force
Zealand
(ANZCERTA)
43 |SAARC Bangladesh, Bhutan, India, Maldives, Asia Pacific  In force
Preferential Trading Nepal, Pakistan, Sri Lanka
Arrangement
(SAPTA)
44|Sri Lanka — India  India, Sri Lanka Asia Pacific  In force
45| Australia — Papua  Australia, Papua New Guinea Asia Pacific  In force
New Guinea
Agreement
(PATCRA)
46| ASEAN — CER Brunei Darussalam (1987), Cambodia  Asia Pacific ~ Under
(1999), Indonesia, Laos (1997), neg.
Malaysia, Myanmar (1997), The
Philippines, Singapore, Thailand,
Vietnam (1995), and Australia, New
Zealand
47 |Japan — Korea Korea, Japan Asia Pacific  Under
neg.
48|Japan — Singapore  Japan, Singapore Asia Pacitic  Under
neg.
49|Singapore — New  Singapore, New Zealand Asia Pacitic  Under
Zealand neg.
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South Pacific Australia, Cook Islands, Federated Asia Pacific  Under
Forum States of Micronesia, Fiji, Kiribati, neg.
Nauru, New Zealand, Niue. Palau Papua
New Guinea, Republic of the Marshall
[slands, Samoa, Solomon Islands,
Tonga, Tuvalu, Vanuatu

Arab Free Trade (18) Gulf Cooperation Council Cross-reg In force
Area (AFTA) members (Bahrain, Kuwait, Oman,

Qatar, Saudi Arabia and United Arab

Emirates), Jordan, Tunisia, Egypt,

Sudan, Syria, Somalia, Iraq, Palestine,

Lebanon, Libya, Morocco, Yemen.

African Economic  (53) Algeria, Angola, Benin, Botswana, Cross-reg In force
Community (AEC) Burkina Faso, Burundi, Cameroon,

Cape Verde, Central African Republic,

Chad, Comoros, Cote d'lveire,

Democratic Republic of Congo,

Djibouti, Egypt, Equatorial Guinea,

Eritrea, Ethiopia, Gabon, Gambia,

Burkina Faso — Burkina Faso — Tunisia Cross-reg In force
Tunisia

Canada - Israel Canada, Israel Cross-reg In force
COMESA Angola, Burundi, Comoros, Democratic Cross-reg In Force

Republic of Congo, Djibouti, Egypt,
Eritrea, Ethiopia, Kenya, Madagascar,
Malawi, Mauritius, Namibia, Rwanda,
Seychelles, Sudan, Swaziland, Tanzania
(out?), Uganda, Zambia and Zimbabwe.

EC — Mexico EC members (15) — Austna, Belgium,  Cross-reg In Force
Denmark, Finland, France, Germany,
Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden,
United Kingdom- and Mexico

EC - South Africa EC Members (Belgium, Denmark, Cross-reg In force
France, Germany, Ireland, Italy,
Luxembourg, Netherlands, United
Kingdom, Greece, Spain, Portugal,
Finland, Sweden and Austria) and South

Africa

Estonia — Ukraine  Estonia, Ukraine Cross-reg In Force
Guinea — Morocco  Guinea, Morocco Cross-reg In force
Israel - United Israel, the United States Cross-reg In force
States

Latvia — Ukraine [atvia, Ukraine Cross-reg In force
Mexico — Israel Mexico and Israel Cross-reg In force
Palestinian The Palestinian National Authority Cross-reg In force
Authority - United (PNA) and the United States (US)

States

Romania — Romania, Moldova Cross-reg In Force
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Moldova ]
65 | Ukraine — Lithuania Ukraine and Lithuania Cross-reg In force
66 |Black Sea (11) Albania, Armenia, Azerbaijan, Cross-reg Under
Economic Bulgaria, Georgia, (Greece), Moldova, neg.
Cooperation Romania, Russia, Turkey and Ukraine.
(BSEC)
67| CACM - Taiwan Guatemala, El Salvador, Honduras, Cross-reg Under
Nicaragua, Costa Rica, Taiwan neg.
68| Canada - Canada, Palestinian Authority Cross-reg Under
Palestinian neg.
Authority
69 | EC — Chile EC (Belgium, Denmark, France, Cross-reg Under
Germany, [reland, Italy, Luxembourg, neg.
Netherlands, United Kingdom, Greece.
Spain, Portugal, Finland, Sweden and
Austria) and Chile
70{EC — MERCOSUR EC (Belgium, Denmark, France, Cross-reg Under
Germany, Ireland, Italy, Luxembourg, neg.
Netherlands, United Kingdom, Greece,
Spain, Portugal, Finland, Sweden and
Austria) and MERCOSUR members
(Argentina, Brazil, Paraguay and
Uruguay)
71 |[EFTA — Canada EFTA (Norway, Switzerland, Cross-reg Under
Liechtenstein and Iceland) and Canada neg.
72 |EFTA — Mexico EFTA (Norway, Iceland, Switzerland, Cross-reg Under
Liechtenstein) — Mexico neg.
73 |Japan — Mexico Japan, Mexico Cross-reg Under
neg.
74 Jordan - United United States, Jordan - Cross-reg Under
States i neg.
75 | Kazakhstan — Kazakhstan and Lithuania Cross-reg Under
Lithuania neg.
76|SACU — South Africa, Botswana, Lesotho, Cross-reg Under
MERCOSUR Namibia, Swaziland, Brazil, Uruguay, neg.
Argentina, Paraguay
77 |Singapore — Chile  Singapore, Chile Cross-reg Under
neg.
78 |Singapore — Mexico Singapore, Mexico Cross-reg Under
neg.
79 | South Korea — South Korea and Chile Cross-reg Under
Chile neg.
80| Armenia - Russian  Armenia and the Russian Federation E.Eur.C.Asia In force
Federation
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81 | Azerbaijan, Azerbaijan, Armenia, Belarus, Georgia, E.Eur.C.Asia In Force
Ammenia, Belarus, Moldova, Kazakhstan, the Russian
Georgia, Moldova, Federation, Ukraine, Uzbekistan.
Kazakhstan, the Tajikistan and the Kyrgyz Republic
Russian Federation,
Ukraine,
Uzbekistan,
Tajikistan and the
Kyrgyz Republic
82 |Belarus — Ukraine  Belarus and Ukraine E.Eur.C.Asia In force
83| Belarus — Belarus and Uzbekistan E.Eur.C.Asia In force
Uzbekistan
84 Georgia — Georgia, Azerbaijan E.Eur.C.Asia In force
Azerbaijan
85| Georgia - Russian  Georgia, Russian Federation E.Eur.C.Asia In force
Federation
86| Kyrgyz — Moldova Kyrgyz Republic, Moldova E.Eur.C.Asia In Force
87 | Kyrgyz - Russian  Kyrgyz Republic, Russian Federation =~ E.Eur.C.Asia In Force
Federation
88|Kyrgyz — Ukraine  Kyrgyz Republic, Ukraine E.Eur.C.Asia In Force
89 |Kyrgyz — Kyrgyz Republic, Uzbekistan E.Eur.C.Asia In Force
Uzbekistan
90 |[Kyrgyz Republic — Kyrgyz Republic, Kazakhstan E.Eur.C.Asia In Force
Kazakhstan
91 |Kyrgyz Republic/  Belarus, Kazakhstan, Kyrgyz Republic, E.Eur.C.Asia In Force
Russian Federation Russian Federation
/ Belarus /
Kazakhstan
Customs Union
92 | Moldova — Armenia Moldova and Armenia E.Eur.C.Asia In force
93 | Moldova —~ Moldova and Azerbaijan E.Eur.C.Asia In force
Azerbaijan
94|Moldova — Belarus Moldova and Belarus E.Eur.C.Asia In force
95|Moldova — Moldova and Kazakhstan E.Eur.C.Asia In force
Kazakhstan
96|Moldova - Russian Moldova and the Russian Federation E.Eur.C.Asia In force
Federation
97 (Moldova — Moldova and Turkmenistan E.Eur.C.Asia In force
Turkmenistan
98 |Moldova — Ukraine Moldova and Ukraine E.Eur.C.Asia In force
99 |Moldova — Moldova and Uzbekistan E.Eur.C.Asia In force
Uzbekistan
(00| Russia — Tajikistan The Russian Federation and Tajikistan E.Eur.C.Asia In force
101 |[Russia — Ukraine  The Russian Federation and Ukraine. E.Eur.C.Asia In force
102 |Russian Federation Russia, Azerbaijan E.Eur.C.Asta In force |
— Azerbaijan
103 |Russian Federation Russia, Belarus E.Eur.C.Asia In force

— Belarus
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104 |Russian Federation Russia, Turkmenistan E.Eur.C.Asia In force |
— Turkmenistan

105 |Russian Federation Russian, Uzbekistan E.Eur.C.Asia In force
— Uzbekistan

106 | Ukraine — Ukraine, Azerbaijan E.Eur.C.Asia In force
Azerbaijan

107 | Ukraine — Georgia Ukraine, Georgia E.Eur.C.Asia In force

108 | Ukraine — Ukraine, Turkmenistan E.Eur.C.Asia In force
Turkmenistan

109 {Ukraine — Ukraine, Uzbekistan E.Eur.C.Asia In force
Uzbekistan

110|Armenia - Kyrgyz Armenia and Kyrgyz Republic E.Eur.C.Asia Under
Republic neg.

111]|Armenia — Armenia and Tajikistan E.Eur.C.Asia Under
Tajkistan neg.

112| Armenia — Ukraine Armenia and Ukraine E.Eur.C.Asta Under

neg.

113 |Central Asian Kazakhstan, Kyrgyz Republic, E.Eur.C.Asia Ur;gder
Economic Uzbekistan & Tajikistan neg.
Community

114|Georgia - Armenia  Georgia, Armenia E.Eur.C.Asia Under

neg.
115|Georgia - Georgia, Turkmemstan E.Eur.C.Asia Under
Turkmenistan neg.
116|Georgia - Georgia, Uzbekistan E.Eur.C.Asia Under
Uzbekistan neg.
117|Kazakhstan - Kazakhstan and Tajikistan. E.Eur.C.Asia Under
Tajikistan neg.
118|Kazakhstan - the Kazakhstan and the Russian Federation E.Eur.C.Asia Under
Russian Federation neg.
119|Kazakhstan - Kazakhstan and Ukraine E.Eur.C.Asia Under
Ukraine neg.
120|Moldova - Georgia Moldova and Georgia E.Eur.C.Asia Under
neg.

121 |Arab Maghreb Algeria, Libya, Mauritania, Morocco Euro-Med In force
Union (AMU) and Tunisia.

122[Bulgaria - Bulgaria, Former Yugoslav Republic of Euro-Med In Force
F.Y.R.OM Macedonia

123 |Bulgaria - Turkey  Bulgaria and Turkey Euro-Med In Force

124| CEFTA Bulgaria, Czech Republic, Hungary, Euro-Med In force

Poland, Romania, Slovak Republic,
Slovenia

125|Croatia - Croatia, Former Yugoslav Republic of ~ Euro-Med In torce
F.Y.R.OM. Macedonia

126 |Czech Republic - Czech Republic, Estonia Euro-Med [n Force
Estonia

127|Czech Republic - Czech Republic, Israel Euro-Med In Force
Israel
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128

Czech Republic - Czech Republic, Latvia Euro-Med In Force
Latvia
129|Czech Republic - Czech Republic, Lithuania Euro-Med In Force
Lithuanma
130 |Czech Republic - Czech Republic, Slovak Republic Euro-Med In Force
Slovak Republic
Customs Union
131 Czech Repubiic -  Czech Republic, Turkey Euro-Med In Force
Turkey
132 |EC - Andorra EC members (15) — Austria, Belgium,  Euro-Med In Force
Customs Union Denmark, Finland, France, Germany,
Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden,
United Kingdom and Andorra
133|EC - Bulgana EC members (15) — Austria, Belgium,  Euro-Med In Force
Europe Agreement Denmark, Finland, France, Gemmany,
Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden,
United Kingdom and Bulgaria
1341EC - Czech EC members (15) ~ Austria, Belgium,  Euro-Med In force
Republic Europe Denmark, Finland, France, Germany,
Agreement Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden,
United Kingdom and the Czech
Republic
135 |EC - Estonia EC members (15) — Austria, Belgium,  Eure-Med In force
Agreement Denmark, Finland, France, Germany,
Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden,
United Kingdom and Estonia
136 |EC - Faroe Islands EC members (15) — Austria, Belgium,  Euro-Med In force
Agreement of 1997 Denmark, Finland, France, Germany,
Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden,
United Kingdom and Faroe Islands
137|EC - Hungary EC members (15) — Austria, Belgium,  Euro-Med In Force
Europe Agreement Denmark, Finland, France, Germany,
Greece, Ireland, [taly, Luxembourg,
Netherlands, Portugal, Spain, Sweden,
United Kingdom and Hungary
138|EC - Israel EC Members (Belgium, Denmark, Euro-Med In force

France, Germany, Ireland, [taly,
Luxembourg, Netherlands, United
Kingdom, Greece, Spain, Portugal,
FinJand, Sweden and Austria) and
Israel.
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139

EC - Jordan

EC Member States (Belgium, Denmark,
France, Germany, Ireland, Italy,
Luxembourg, Netherlands, United
Kingdom, Greece, Spain, Portugal,
Finland, Sweden and Austria) and
Jordan

Euro-Med

In force

140

EC - Latvia
Agreement

EC members (15) — Austria, Belgium,
Denmark, Finland, France, Germany,
Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden,
United Kingdom and Latvia

Euro-Med

In force

141

EC - Lithuania

EC members (15) — Austria, Belgium,
Denmark, Finland, France, Germany,
Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden,
United Kingdom and Lithuania

Euro-Med

In force

142

EC - Morocco

EC (Belgium, Denmark, France,
Germany, Ireland, Italy, Luxembourg,
Netherlands, United Kingdom, Greece,
Spain, Portugal, Finland, Sweden and
Austria) and Morocco

Euro-Med

In force

143

EC - Palestinian

Authority

EC members (15) — Austria, Belgium,
Denmark, Finland, France, Germany,
Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden,
United Kingdom and The Palestinian
Authority of the West Bank and the
Gaza Strip.

Euro-Med

In Force

144

EC - Poland Europe

Agreement

EC members (15) — Austria, Belgium,
Denmark, Finland, France, Germany,
Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden,
United Kingdom and Poland

Euro-Med

[n Force

145

EC - Republic of

San Marino

EC (Belgium, Denmark, France,
Germany, [reland, [taly, Luxembourg,
Netherlands, United Kingdom, Greece,
Spain, Portugal, Finland, Sweden and
Austria) and the Republic of San
Marino.

Euro-Med

In force

146

EC - Romania
Europe Agreement

EC members (15) — Austria, Belgium,
Denmark, Finland, France, Germany,
Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden,
United Kingdom and Romania

Euro-Med

In Force

147

EC - Slovak
Republic Europe

Agreement

EC members (15) — Austria, Belgium,
Denmark, Finland, France, Germany,
Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden,
United Kingdom and the Slovak
Republic

Euro-Med

In force




217

148

EC - Slovenia
Interim Agreement

EC members (15) - Austria, Belgium,
Denmark, Finland, France, Germany,
Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden,
United Kingdom and Slovenia

Euro-Med

In Force

149

EC - Tunisia Euro-
Mediterranean

EC members (15) - Austria, Belgium,
Denmark, Finland, France, Germany,
Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden
United Kingdom and Tunisia

S

Euro-Med

In Force

150

EC - Turkey
Customs Union

EC members (15) — Austria, Belgium,
Denmark, Finland, France, Germany,
Greece, Ireland, Italy, Luxembourg,
Netherlands, Portugal, Spain, Sweden,
United Kingdom and Turkey

Furo-Med

In force

151

EEC - Cyprus
Association
Agreement

EC member states (15) - Austria,
Belgium, Denmark, Finland, France,
Germany, Greece, Ireland, Italy,
Luxembourg, Netherlands, Portugal,
Spain, Sweden, United Kingdom and
Cyprus

Euro-Med

In force

EEC - Iceland
Agreement

EC Member states (15) - Austria,
Belgium, Denmark, Finland, France,
Germany, Greece, Ireland, Italy,
Luxembourg, Netherlands, Portugal,
Spain, Sweden, United Kingdom and
[celand

Euro-Med

In Force

153

EEC - Malta
Association
Agreement

EC member states (15) - Austria,
Belgium, Denmark, Finland, France,
Germany, Greece, Ireland, Italy,
Luxembourg, Netherlands, Portugal,
Spain, Sweden, United Kingdom and
Malta

Euro-Med

In Force

154

EEC - Norway
Agreement

EC Member States (15) - Austria,
Belgium, Denmark, Finland, France,
Germany, Greece, [reland, Italy,
Luxembourg, Netherlands, Portugal,
Spain, Sweden, United Kingdom and
Norway

Euro-Med

In Force

155

EEC - Switzerland /
Liechtenstein
Agreement

EC member states (15) - Austria,
Belgium, Denmark, Finland, France,
Germany, Greece, Ireland, Italy,
Luxembourg, Netherlands, Portugal,
Spain, Sweden, United Kingdom and
Switzerland / Liechtenstein

Euro-Med

In force

156

EFTA

[celand, Liechtenstein, Norway.
Switzerland

Euro-Med

In Force

157

EFTA - Czech
Republic
Agreement

EFTA States (Iceland, Liechtenstein,
Norway, Switzerland) and the Czech
Republic

Euro-Med

In force
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| 158

EFTA - Hungary EFTA States — Iceland, Liechtenstein,  Furo-Med In force
Agreement Norway, Switzerland and Hungary
159 |EFTA - Israel EFTA members — Iceland, Euro-Med In force
Liechtenstein, Norway, Switzerland and
[srael
160 |[EFTA - Latvia EFTA member states (Iceland, Euro-Med In force
Liechtenstein, Norway and Switzerland)
and Latvia
161|EFTA - Lithuania  EFTA member states (Iceland. Euro-Med In Force
Liechtenstein, Norway and Switzerland)
and Lithuania
162 \EFTA - Morocco  The EFTA States (Iceland, Euro-Med In Force
Liechtenstein, Norway and Switzerland)
and Morocco
163|EFTA - PLO EFTA States ( Iceland, Liechtenstein, Euro-Med In Force
Norway, Switzerland) and the
Palestintan Liberation Organization for
the benefit of the Palestinian Authority
164|EFTA - Poland EFTA States — Iceland, Liechtenstein,  Euro-Med In force
Agreement Norway, Switzerland and Poland
165|EFTA - Romania  EFTA States — Iceland, Liechtenstein,  Euro-Med In force
Free Trade Norway, Switzerland and Romania
Agreement
166 |EFTA - Slovak EFTA States (Iceland, Liechtenstein, Euro-Med In force
Republic Norway, Switzerland) and the Slovak
Agreement Republic
167 |EFTA - Slovenia EFTA member states (Iceland, Euro-Med In force
Liechtenstein, Norway and Switzerland)
and Slovenia
168 |EFTA - Turkey EFTA members — Iceland, Euro-Med In force
Agreement Liechtenstein, Norway, Switzerland and
Turkey
169| EFTA- Bulgaria EFTA States — Iceland, Liechtenstein,  Euro-Med In force
Norway, Switzerland and Bulgaria
170 |Estonia - Faroe Estonia, Faroe Islands / Government of Euro-Med In Force
Islands Denmark
171 |Estonia - Latvia - Estonia, Latvia, Lithuania Euro-Med In Force
Lithuania
172 |Faroe Islands - Denmark / Faroe Islands, Iceland Euro-Med In Force
Iceland Free Trade
Agreement
173 |Faroe Islands - Denmark / Faroe Islands, Norway Euro-Med In force
Norway Free Trade
Agreement
174 |Faroe [slands - Denmark / Faroe Islands, Switzerland ~ Euro-Med In force
Switzerland Free
Trade Agreement
175 |Gulf Cooperation ~ Bahrain, Kuwait, Oman. Qatar, Saudi Euro-Med In Force

Council (GCC)

Arabia , United Arab Emirates (UAE)
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176 |Hungary - Estonia  Hungary, Estonia Euro-Med In force
177 |Hungary - Israel Hungary, Israel Euro-Med In Force
178 |Hungary - Latvia ~ Hungary, Latvia Euro-Med In Force
179 |Hungary - Hungary, Lithuania Euro-Med In Force
Lithuama '
180 |Hungary - Turkey = Turkey, Hungary Euro-Med In Force
181 |Israel - Palestinian Israel and the Palestinian Authority Euro-Med In force
Authority (PA)
182 [Jordan - Morocco  Jordan and Morocco Euro-Med In force
183 |Lebanon - Svria Lebanon and Syria Euro-Med In force
184 |Lebanon - UAE Lebanon, UAE Euro-Med In force
185 |Morocco - Tunisia  Morocco, Tunisia Euro-Med In force
186 |Poland - Faroe Poland, Faroe Islands (Government of  Euro-Med In Force
Islands Denmark)
187 |Poland - Israel Israel, Poland Euro-Med In Force
188 |Poland - Latvia Poland, Latvia Euro-Med In Force
189 |Poland - Lithuama Lithuania, Poland Euro-Med In Force
190 |Romama - Turkey Turkey, Romania Euro-Med In Force
191 |Slovak Republic -  Slovak Republic, Estonia. Euro-Med In Force
Estonia
192 {Slovak Republic -  Israel, Slovak Republic Euro-Med In Force
Israel
193 |Slovak Republic -  Latvia, Slovak Republic Euro-Med In Force
Latvia
194 Slovak Republic -  Lithuania, Slovak Republic Euro-Med In Force
Lithuania
195 |Slovak Republic -  Slovak Republic, Turkey Euro-Med In Force
Turkey
196|Slovenia - Croatia  Croatia, Slovenia Euro-Med In Force
197|Slovenia - Estonia  Estonia, Slovenia Euro-Med In force
198 |Slovenia - Slovenia, the Former Yugoslav Euro-Med In force
F.Y.R.O.M. Republic Of Macedonia
199 |Slovenia - Israel Israel, Slovenia Euro-Med In Force
200|Slovenia - Latvia  Latvia, Slovenia Euro-Med In force
201|Slovenia - Lithuania, Slovenia Euro-Med In Force
Lithuania
202 | The Treaty of Austria, Belgium, Denmark, Finland, Euro-Med In Force
Rome France, Germany, Greece, Ireland, Italy,
Luxembourg, Netherlands, Portugal,
Spain, Sweden, United Kingdom
203 | Turkey - Estonia Estonia, Turkey Furo-Med In Force
204 | Turkey - Israel [srael, Turkey Euro-Med In Force
205|Turkey - Latvia Turkey, Latvia Euro-Med In force
206 | Turkey - Lithuania Turkey, Lithuania Euro-Med In Force
207 | Turkey - Poland Turkey, Poland Euro-Med [n Force
208 | Turkey - Slovenia  Turkey and Slovenia Euro-Med [n force
EFTA member states (Iceland, Euro-Med In Force

209

EFTA - Estonia
Free Trade
Agreement

Liechtenstein, Norway and Switzerland)

and Estonia
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Agreement and Estonia
210|EC - Algeria EC Members (Belgium, Denmark. Euro-Med Under
France, Germany, Ireland, ltaly, neg.
Luxembourg, Netherlands, United
Kingdom, Greece, Spain, Portugal,
Finland, Sweden and Austria) and
Algeria.
211 |EC - Egypt EC Members (Belgium, Denmark, Euro-Med Under
France, Germany, Ireland, Italy, neg.
Luxembourg, Netherlands, United
Kingdom, Greece, Spain, Portugal,
Finland, Sweden and Austria) and Egypt
212|EC - Gulf Co- EC Members (Belgium, Denmark, Euro-Med Under
operation Council  France, Germany, Ireland, Italy, neg.
Luxembourg, Netherlands, and United
Kingdom, Greece, Spain, Portugal,
Finland, Sweden and Austria) and the
Gulf Co-operation Council (Bahrain,
Kuwait, Oman, Qatar, UAE, Saudi
Arabia)
213 |EC - Lebanon EC Members (Belgium, Denmark, Euro-Med Under
France, Germany, Ireland, Italy, neg.
Luxembourg, Netherlands, United
Kingdom, Greece, Spain, Portugal,
Finland, Sweden and Austria) and
Lebanon
214|EC - Syna EC Members (Belgium, Denmark, Euro-Med Under
France, Germany, Ireland, ltaly, neg.
Luxembourg, Netherlands, United
Kingdom, Greece, Spain, Portugal,
Finland, Sweden and Austria) and Syria
215|EFTA - Albania EFTA States (Switzerland, Iceland, Euro-Med Under
Norway and Liechtenstein) and Albania neg.
216|EFTA - Cyprus EFTA (Switzerland, Iceland, Norway ~ Euro-Med Under
and Liechtenstein) and Cyprus neg.
217 |EFTA - Egypt EFTA (Switzerland, Iceland, Norway =~ Euro-Med Under
and Liechtenstein) and Egypt neg.
218|EFTA - EFTA States (Switzerland, Iceland, Euro-Med Under
F.Y.R.OM. Norway and Liechtenstein) and The neg.
Former Yugoslav Republic Of
Macedonia
219|EFTA - Gulf EFTA States (Norway, Iceland, Euro-Med Under
Cooperation Switzerland, Liechtenstein) and GCC neg.
Council (Bahrain, Kuwait, Oman. Qatar, Saudi
Arabia. United Arab Emirates)
220|EFTA - Jordan EFTA (Switzerland, Iceland, Norway Euro-Med Under
and Liechtenstein) and Jordan neg.
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221 |EFTA - Lebanon  EFTA (Switzerland, Iceland. Norway  Euro-Med Under
and Liechtenstein) and Lebanon neg.

222 |EFTA - Malta EFTA States (Switzerland, Iceland, Euro-Med Under
Norway and Liechtenstein) and Malta neg.

223 |EFTA - Tunisia EFTA (Switzerland, [celand, Norway ~ Euro-Med Under
and Liechtenstein) and Tunisia neg.

224 |Egypt - Jordan Egypt, Jordan Euro-Med Under
neg.

225|Morocco - Egypt  Egypt, Morocco Euro-Med Under
neg.

226 |Morocco - Turkey  Morocco, Turkey Euro-Med Under
neg.

227 | Turkey - Egypt Turkey, Egypt, Euro-Med Under
neg.

228 | Turkey - Palestinian Turkey, Palestinian Authority Euro-Med Under

Authority

neg.
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229 |Turkey - Tunista Turkey, Tunisia Euro-Med Under
neg.
230 West African Benin, Burkina Faso, Céte d'Ivoire, Sub Saharan  In Force
Economic and Guinea Bissau, Mali, Niger, Senegal,
Monetary Union Togo
(WAEMU)
231 |Botswana - Botswana, Zimbabwe Sub-Saharan In force
Zimbabwe
232 | Central African Cameroon, Central African Republic,  Sub-Saharan In force
Economic and Chad, Congo, Equatorial Guinea. Gabon
Monetary Union -
CEMAC
233 |Cross Border Burundi, Comoros, Kenya, Madagascar. Sub-Saharan In force
Initiative (CBI) Malawi, Mauritius, Namibia, Rwanda,
Seychelles, Swaziland, Tanzania,
Uganda, Zambia and Zimbabwe.
234 |East African Kenya, Tanzania, Uganda. Sub-Saharan In force
Cooperation (EAC)
235|Economic (11) Angola, Burundi, Cameroon, Sub-Saharan In force
Community of Central African Republic, Chad, Congo,
Central Afnican Equatorial Guinea, Gaoon, Rwanda, Sao
States Tome and Principe and Democratic
(ECCAS/CEEAC) Republic of Congo.
236 |Economic (16) Benin, Burkina Faso, Cape Verde. Sub-Saharan In force
Community of Cote d'lvore, Gambia, Ghana, Guinea,
Western African Guinea- Bissau, Liberia, Mali,
States Mauritania (withdrew 19997), Niger,
(ECOWAS/CEDE Nigeria, Senegal, Sierra Leone and
AQ) Togo.
237 Mano River Union Guinea (1980), Liberia and Sierra Sub-Saharan In force
(MRU) Leone.
238|South Africa— The South African Republic and Malawi Sub-Saharan In force
Malaw1 (1990, replacing a 1967 agreement),
239 |Southern African  Botswana, Lesotho, Namibia (it became Sub-Saharan  In ferce

Customs Union

a de jure member on July 1990),

Agreement (SACU) Swaziland and South Africa.
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240 |Southern African (14) Angola, Botswana, Democratic Sub-Saharan  In force

Development Republic of Congo, Lesotho, Malawi,
Community Mauritius (1995), Mozambique,
(SADC) Namibia (1990), The Seychelles, the

South African Republic (1994),
Swaziland, Tanzania, Zambia and

Zimbabwe
Under neg: Under negotiation
Cross reg: Cross regional
Americas: Central, South and North America and the Caribbean
E. Euro. C. Asia: Eastern Europe / Central Asia
Euro —-Med: Europe / Meditarranean

Sub-Saharan: Sub-Saharan Africa
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Decision of the General Council dated 6 February 1996 Establishing the Committee
on Regional Trade Agreements: see WT/L/127; 7 February 1996

Having regard to agreements' which are required to be notified, as the case may
be. under Article XXIV of the General Agreement on Tariffs and Trade (GATT) 1994,
Article V of the General Agreement on Trade in Services or the 1979 Decision on
Differential and More Favourable Treatment, Reciprocity and Fuller Participation of
Developing Countries;

Having regard to the biennial reporting envisaged in Paragraph 11 of the Uruguay
Round Understanding on the Interpretation of Article XXIV of the GATT 1994; and

Acting pursuant to paragraphs 1 and 7 of Article IV of the Agreement Establishing
the World Trade Organization (WTO), '

The General Council hereby decides:

1. To establish a Committee on Regional Trade Agreements, open to all Members of
the WTO, with the following terms of reference:

(a) to carry out the examination of agreements in accordance with the
procedures and terms of reference adopted by the Council for Trade in
Goods, the Council for Trade in Services or the Committee on Trade and
Development, as the case may be, and thereafter present its report to the
relevant body for appropriate action;’

(b) to consider how the required reporting on the operation of such
agreements should be carried out and make appropriate recommendations
to the relevant body;

(c) to develop, as appropriate, procedures to facilitate and improve the
examination process;

(d) to consider the systemic implications of such agreements and regional
initiatives for the multilateral trading system and the relationship between
them, and make appropriate recommendations to the General Council;

and

"The term "agreements” in this Decision refers to all bilateral, regional, and piurilateral trade

agreements of a preferential nature. A . .

2The Committee will also carry out the outstanding work of the working parties already
established by the Council for Trade in Goods, the Council for _Trade in Services or the Committee
on Trade and Development, within the terms of reference defined for those working parties, and

report to the appropriate bodies.
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(e)  to carry out any additional functions assigned to it by the General Council.

That the Committee shall report annually to the General Council on its activities.
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STANDARD FORMAT FOR INFORMATION ON REGIONAL TRADE
AGREEMENTS: SEE WT/REG/W/6; 5 AUGUST 1996

Note by the Chairman

The objective of the Standard Format for Information on Regional Trade
Agreements is to facilitate and standardize the provision of initial information by parties
to regional trade agreements.” Parties may adhere to the requirements of the Standard
Format on a voluntary basis; in this respect, it should be viewed as Guidelines by the
Chairman as to basic information that could be provided by parties notifying regional
trade agreements to the WTO.

In line with the terms of reference adopted for the examination of regional
agreements (including the accompanying understandings)3 , the Standard Format includes
some relevant information for the transparency and the consistency aspects of the
examination process. The information requested in this Standard Format does not
prejudge the scope and coverage of the consistency aspect of the examination process, nor
does it replace the requirement for parties to regional trade agreements to provide
Members with all relevant texts of laws and detailed trade and tariff data. Further, it does
not preclude Members from posing questions in writing and seeking additional
information from parties.

As the information sought in the Standard Format relates primarily to trade
disciplines applied in accordance with the regional trade agreement, it is unlikely that
there would be a duplication of the information submitted to other WTO Bodies.

"The Committee on Regional Trade Agreements, at its meeting of 31 July 1996, took
note of the Standard Format for Information on Regional Trade Agreements.

Zinformation relating to trade in services may be integrated into the request for
information in the light of the experience gained in the examination of agreements on trade in
services. N

SStarting with the terms of reference for the Enlargement of the European Communities
adopted in the meeting of the Council for Trade in _Goods held on 20 February '1995
(WT/REG3/1), all terms of reference are adopted together with an understanding by the Chairman
which states that “although the Working Par_ty wquld conduct its examination in light of the
relevant provisions of the Agreements contained in Annex 1A of the _WTO Agre_ement, tbe
conclusions of the Report of the Working Party would be confined to reporting on consistency with
the provisions of Article XXIV." N . .

4"Any contracting party deciding to enter into a cu_stoms union or free-trade area, or an
interim agreement leading to the formation of sgch a union or area, shall promptly notify the
CONTRACTING PARTIES and shall make available to them such information regardl’ng the
proposed union or area as will enable them to make such reports and recommendations to
contracting parties as they may deem appropriate.” (paragraph 7(a) of Article XXIV).
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STANDARD FORMAT FOR INFORMATION ON
REGIONAL TRADE AGREEMENTS

Chairman's Guidelines

Background Information on the Agreement
Membership and dates of signature, ratification and entry into force.

Type of agreement

Customs union, free-trade area, preferential agreement among developing
countries, intenim agreement. Plan and schedule.

Scope
Products covered by, and excluded from, the Agreement, including data on trade
coverage. Products to be covered by the Agreement at a later stage.

Trade data

Data on intra and extra-trade for the most recent period for which statistics are
available, according to major products and partners. To the extent possible,
available estimates on trade-creating and trade-diverting effects.

Trade Provisions

Import restrictions

Intra-trade restrictions currently in place and the trade affected by the restrictions.
Time-table foreseen in the Agreement for dismantling the restrictions. Intra-trade
restrictions that will remain in effect after the Agreement is fully implemented.

1.1 Duties and charges
Customs duties, tariff quotas, charges having an equivalent effect to
customs duties and fiscal duties on the trade of products covered by the
Agreement: restrictions in place and trade affected, calendar for their
dismantling, and residual restrictions.

1.2 Quantitative restrictions
Quantitative restrictions (QRs) and measures having an equivalent effect
to QRs on the trade of products covered by the Agreement: restrictions n
place and trade affected, calendar for their dismantling, and residual

restrictions.

1.3 Common External Tanff
Methodology for establishing the Common External Tanitf (CET). Stage
of implementation of the CET. Information on negotiations under
Article XXIV:6.
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Export restrictions

Intra-trade restrictions currently in place and the trade affected by the restrictions.
Time-table foreseen in the Agreement for dismantling the restrictions. Intra-trade
restrictions that will remain in effect after the Agreement is fully implemented.

2.1 Duties and charges
Customs duties, tariff quotas, charges having an equivalent effect to
customs duties and fiscal duties on the trade of products covered by the

Agreement: restrictions in place and trade affected, calendar for their
dismantling, and residual restrictions.

2.2 Quantitative restrictions
Quantitative restrictions and measures having equivalent effect to QRs on
the trade of products covered by the Agreement: restrictions in place and
trade affected, calendar for their dismantling, and residual restrictions.

Rules of origin

General criteria used for the purpose of determining the origin of products to
which the Agreement applies; in particular, the criterion of substantial
transformation (i.e. change in tariff classification, ad-valorem percentages and/or
manufacturing or processing operations). Information on whether the rules of
origin provide for any type of cumulation. Specific criteria to which certain
sectors/products may be subjected.

Standards

Main elements of any provisions relating to standards to be applied on intra-trade;
in particular, whether they provide for common standards or mutual recognition of
certificates. In the case of customs unions, or interim agreements leading to a
customs union, information on whether the parties intend to apply common

standards for imports from third parties.
4.1 Technical barriers to trade
4.2 Sanitary and phytosanitary measures

Safeguards , ‘
Description of the emergency measures and other safeguard mechanisms

applicable to intra-trade (e.g. balance-of-payments difﬁculties,_ devglopmental
matters, special safeguards for agriculture), in cases where they dnffer from those
applied on a MFN basis. [n the case of customs unions, or intenim agreements
leading to a customs union, information on whether the parties 1n§end to apply a
common safeguard regime to imports from third parties. Information on whe}her
the Agreement provides for the exclusion of parties to the Agreement from
safeguard measures applied on imports from third parties.

Anti-dumping and countervailing measures
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Description of the anti-dumping and countervailing measures applicable on intra-
trade, in cases where they differ from those applied on a MEN basis. In the case
of customs unions, or interim agreements leading to a customs union, information
on whether the parties intend to apply a common regime on anti-dumping and
countervailing measures to imports from third parties.

Subsidies and State-aid

Descrniption of the treatment provided for in the Agreement relating to subsidies
and State-aid, and an indication of the remedies available under the Agreement to
counter their effects on ntra-trade.

Sector-specific provisions

Specific provisions applicable to intra-trade in individual sectors (e.g. agriculture,
fisheries, textiles and clothing, automotive sector). In the case of customs unions,
or interim agreements leading to a customs union, information on whether the
parties intend to apply any common sector-specific regime on tmports from third
parties.

Other

Information on provisions relating to, for example, cooperation in customs
administration, import licensing and customs valuation, in cases where they differ
from those applied on a MFN basis. Intra-trade treatment of products from free-
trade zones established in any of the parties to the Agreement.

General Provisions of the Agreement

Exceptions and reservations
General and security exceptions provided for in the Agreement. Reservations

entered into by any of the parties to the Agreement.

Accession
Information on any provision that allowing other countries to accede to the

Agreement.

Dispute settlement procedures

Description of the mechanisms provided for resolving disputes among parties to
the Agreement, and its relationship with intergovernmental dispute settlement
instruments entered into by the parties under other bilateral, plurilateral and/or

multilateral agreements.

Relation with other trade agreements ‘ |
Information relating to whether or not the Agreement establishes any specific
relation with other bilateral, plurilateral and/or multilateral trade agreements.

Institutional framework

Structure and functions of intergovernmental and/or supranational institutions
created to operate the Agreement. Responsibilities of national entities tor
formulating and implementing policies relating to the Agreement.
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IV. Other

For transparency purposes, any other relevant information related to the
provisions of the Agreement.
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PROCEDURES ON REPORTING ON REGIONAL TRADE AGREEMENTS:
APPROVED BY THE COUNCIL FOR TRADE IN GOODS ON 30 NOVEMBER
1998: SEE G/L/286; 16 DECEMBER 1998

The following procedures recommended by the Committee on Regional Trade
Agreements have been approved by the Council for Trade in Goods as general
guidelines with respect to biennial reports/information on regional trade agreements
submitted to it:'

L. Such reports/information will also be made available to the Committee on
Regional Trade Agreements, since they are deemed to be particularly relevant to its
specialized tasks. This will serve to enhance transparency on how regional trade
agreements are proceeding and as an input to the Committee's work under item 1(d) of
its terms of reference.

2. Where appropriate, the reports should include a description of developments in
the agreements not contained in the information previously presented to the
GATT/WTO? and trade statistics covering the last representative period, for both trade
among parties to the agreements and trade with third parties.>*

' Regional trade agreements (RTAs) whose parties must report to the Council for Trade
in Goods are customs unions, free-trade areas and interim agreements leading to the formation
of a customs union or a free-trade area, notified under Article XXIV:7(a) of the GATT 1994.
After the examination of the RTAs in accordance with paragraph 7 of the Understanding on the
Interpretation of Article XXIV of the GATT 1994 (the Understanding), carried out by the
Committee on Regional Trade Agreements, parties to the agreements are required to provide
additional information/reports in the following cases:

- In the case of interim agreements undergoing "substantial changes" in the plan and schedule, parties
should notify those changes (paragraph 9 of the Understanding).

- In the case of customs unions and free-trade areas, biennial reports are due on the "operation of the
relevant agreement” (first sentence of paragraph 11 of the Understanding).

- 1In the case of customs unions and free-trade areas, "[aJny significant changes and/or developments”
are to be reported “as they occur” (last sentence of paragraph 1! of the Understanding).

Furthermore, in the case of interim agreements for which a further review is foreseen (under paragraph
8 of the Understanding), parties might also be required to supply supporting information.

2 particular attention should be given to the internal process of liberalization; to
changes introduced with respect to the treatment of third parties; and to modifications to the

rules of the agreements.

% In case particular products were excluded from, or partially covered by, the regional
liberalization process, the relevant data should also be provided.

“ Statistical information could be based on relevant annual data submitted to the
Secretariat by the parties in accordance with the General Council Decision on 16 July 1997

(WT/L/225).
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3. Where appropriate, parties to the agreements may make use, in the presentation
of reports, of the Standard Format for Information on Regional Trade Agreements
(document WT/REG/W/6). This would facilitate both the task of parties in reporting on
their agreements and the task of WTO Members in considering the reports.

4. The Council for Trade in Goods and the Committee on Regional Trade
Agreements will regularly receive an updated time-table for the submission of biennial

reports on regional trade agreements, to be prepared by the Secretariat in coordination
with the Members involved.

The above procedures will not in any way affect the legal rights and obligations
of WTO Members. ‘
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GUIDELINES ON PROCEDURES TO IMPROVE AND FACILITATE THE
EXAMINATION PROCESS': SEE WT/REG/W/15: 6 MAY 1997

Note bv the Chairman

The Committee on Regional Trade Agreements (RTAs) has been mandated "to
develop, as appropriate, procedures to facilitate and improve the examination process”
(item 1(c) of its Terms of Reference).

The Guidelines, which have been drawn up on the responsibility of the Chairman
of the Committee, define some procedural steps which might facilitate and improve the
examination process. These Guidelines are to be considered evolutionary and can be
reviewed, in light of experience.

For case of reference, procedural steps have been grouped, when feasible,
accordizng to the following four phases to which relations of a RTA with the WTO may be
linked:

L Notification by the Parties

I1. Initial information on the RTA

[L Examination according to relevant terms of reference
(a) Exchange of views on the RTA's conformity to relevant WTO
rules

(b) Supplementary written and oral information on the RTA
() Elaboration of the report on the examination

IV.  Decision on appropriate action by the relevant body

"The Committee on Regional Trade Agreements, at its meeting on 2 May 1997, took note
of the Guidelines on Procedures to Improve and Facilitate the Examination Process.

2'"Reporting on the operation of RTAs" would constitute a fifth phase (please refer to
document WT/REG/W/3). The Committee has also been mandated "to consider how the reqm_red
reporting on the operation of [RTAs] should be carried out and make appropriate
recommendations to the relevant body” (item 1(b) of the Terms of Reference).
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PROCEDURES TO IMPROVE AND FACILITATE THE EXAMINATION PROCESS

Chairman's Guidelines

L. With the aim of enhancing transparency and assisting the Committee in its work,
WTO Members engaged in the process of establishing a RTA are invited to share with the
Committee relevant information mn the early stages of such process, prior to making the
formal notification.

2. Opportunity will be provided at meetings of the Committee, separately from the
process of examination, for Members to seek information on RTAs that have not yet been
notified.

I Notification by the Parties
3. WTO Members' notification obligations for RTAs are contained in the following
provisions:

GATT 1994 "Any contracting party deciding to enter into a customs union or

free-trade area, or an interim agreement leading to the formation of
such a union or area, shall promptly notify the CONTRACTING
PARTIES and shall make available to them such information
regarding the proposed union or area as will enable them to make
such reports and recommendations to contracting parties as they
may deem appropriate." Article XX1V:7(a)
"Any contracting party taking action to introduce an arrangement
pursuant to paragraph ... 3 above or subsequently taking action to
introduce modification or withdrawal of the differential and more
favourable treatment so provided shall notify the CONTRACTING
PARTIES and fumnish them with all the information they may deem
appropriate relating to such action."® Enabling Clause, para. 4(a)

GATS "Members which are parties to any agreement referred to in
paragraph 1 shall promptly notify any such agreement and any
enlargement or any significant modification of that agreement to
the Council for Trade in Services. They shall also make available
to the Council such relevant information as may be requested by

it Article V:7(a)

-

*Paragraph 3 reads as follows: "Regional or global arrangeme.nts‘entered in_to amongst
less-developed contracting parties for the mutual reduction or elimination of tariffs and, in
accordance with criteria or conditions which may be prescribed by the CONTRACTING PARTIES,
for the mutual reduction or elimination of non-tariff measures, on products imported from one

another™.
*Paragraph 1 refers to agreements "liberalizing trade in services between or among the

parties to such an agreement”.
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4. The Parties to a RTA should supply the relevant treaties or agreements to the
Secretariat together with the text of the notification for circulation to Members as official
WTO documents. After consideration by the relevant WTO body,5 the terms of reference
for the examination of a notified RTA, if any, are adopted by that body and the
examination is referred to the Committee.

S. A register of the information provided to WTO Members on each RTA will be
maintained by the Secretariat and made available to the Committee periodically.
1L Initial information on the RTA

6. The Committee, before proceeding with a first round of examination of a notified
RTA, may require some initial, basic information, to be conveyed by the Parties:

(1) according to the Chairman's Guidelines on a "Standard Format for
Information on RTAs" (document WT/REG/W/6) or those on a "Standard
Format for Information on Economic Integration Agreements on Services"

(document WT/REG/W/14);
(i)  in the form of written replies to written questions submitted by interested
Members.
7. Though optional, the use of the Standard Formats by the Parties 1s strongly

encouraged, as a means of supplying imtial information on RTAs in a structured and
comprehensive way.

8. Once the examination of a RTA has been referred to the Committee, the
Chairperson, in consultation with the Parties, should establish a work programme for the
examination of the individual RTA, in particular with respect to the format and timing of
the submission of initial information, and the scheduling of the first examination meeting.
The Committee should be informed, as soon as possible, of that work programme.

0. Information made available under the corresponding Standard Format, or resulting
from the preliminary questions-and-replies process, should be circulated to Members as a
formal document at least three weeks before the first round of examination of the RTA.S

[II. Examination according to relevant terms of reference

0.  In the case of RTAs notified under both GATT 1994 and GATS provisions.
examination of the "goods" and “services" aspects should be dealt with back-to-back,

wherever possible.

1.  With respect to the period devoted by the Committee to the examination of a
RTA., or the number of meetings for treating a single RTA, flexibility should be allowed.

5The Council for Trade in Goods, the Council for Trade in Services or the Commitiee on

Trade and Development, as the case may be. _ ' _ ‘
®To speed up the processing and dissemination of information (including trade data),

delegations should submit it electronically, whenever possible.
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More expedient examinations could take place on an ad hoc basis, once all interested
Members agreed that there was no need to pursue issues further or pose further questions
to the Parties to an RTA.

(a) Oral supply of information on the RTA and exchange of views on its
conformity to relevant WTO rules

12. The Secretaniat shall elaborate summary minutes for Committee deliberations
related to the examination of individual RTAs.” These should be made available to
Members at least three weeks before another round of examination is scheduled for the
corresponding RTA.®

(b)  Supplementary written information on the RTA

13. Supplementary information on individual RTAs may be required throughout the
examination process. Members should endeavour to submit written questions sufficiently
in advance to enable the corresponding replies by the Parties to be made available to the
Committee at least three weeks before the meeting scheduled for examining the RTA.

(¢)  Elaboration of the report on the examination

14. The report would consist of a "factual record" of the examination and the
"conclusions" reached by the Committee. The summary minutes of CRTA meetings
devoted to the examination of individual RTAs (paragraph 12 above) would constitute the
factual account of the examination report, embodying all comments and views expressed
by delegations in the course of the examination. The Committee's assessment of a RT A,
according to the mandate, would constitute the "conclusions” part of the report, to be
presented to the Committee in draft form for consideration and agreement.

15.  The report on the examination of each individual RTA could follow the draft
format outlined below:

A. Background

l. Notification of the RTA to the relevant body/bodies.
Brief description of the main features of the RTA.
2. Terms of reference of the examination.

B. Factual Record of the Examination

1. Dates of meetings devoted to the examination and Chairmanship
2. List of basic documentation, to be annexed
3. Summary minutes of deliberations, to be annexed’

The use of the Standard Formats to present preliminary information would aliow
examination discussions at meetings to become more structured along the headings there
identified and assist with the timely preparation of summary minutes.

8Factual corrections of summary minutes will be dealt with through Corrigenda to the
original document and incorporated in the final, consolidated version annexed to the examination
report.
i *Summary minutes annexed to the report would take the form of one consolidated
document, whenever practical.
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Conclusions of the Examination of the RTA in Accordance
with the Agreed Terms of Reference and in the Light of the

Relevant Provisions of the WTO

C.

16. Annexes to the examination report, in particular those listed under B.2 and B.3
above, would form an integral part of the report to be adopted by the Committee and then
transmitted to the relevant body, according to the terms of reference of the examination.

IV. Decision on appropriate action by the relevant body
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