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Abstract 

 

Indigenous knowledge as a subject for discussion and analysis has become more 

prominent in academic literature and in public policy debates in the past decade or 

more. In my own published works, one of my main themes has been to review and 

critique Western legislative regimes’ attempts to define, protect, and regulate 

Indigenous knowledge, especially in terms of what is often called ‘indigenous 

intellectual property’. As a consequence of this interest in critique of legislation, I 

have also explored questions around the intersection between Indigenous knowledge 

and other kinds of knowledge, particularly that sometimes termed ‘Western science’. 

This latter interest has led me to consider the ways in which Indigenous knowledge 

and other forms of Indigenous heritage have been represented in ‘Western’ texts, 

language and discourses, including legislative and administrative developments and 

discussions, and in anthropological and historical writings. 

 

This Essay presents a critical review of my published works, discussed within the 

context of the particular circumstances (political, bureaucratic/administrative and 

legislative) in which they were written. I explore the ways in which the sum of my 

writings have contributed to, and at the same time have formed a critique of, 

prevailing State authorised discourses relating to Indigenous knowledge that are 

entrenched primarily in intellectual property rights law.  

 

In this Essay I suggest that, as a consistent body of critique, my writings taken as a 

whole are positioned outside, or between the borders of several discourses and bodies 

of knowledge. This ‘cross-border’ position of my writings has, I argue, created the 

possibility for a critique of Western discourses centred on intellectual property rights. 

I discuss these aspects within a theoretical framework of colonial discourse studies 

and postcolonial criticism. 
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Chapter One: Introduction 

 

Indigenous knowledge has, over a period of some decades, become a subject of 

increasing attention and interest across a wide range of domains and disciplines 

including governmental, administrative, scientific, ethnographic, legislative and 

activist. Areas for discussion have included the role of Indigenous knowledge in 

development and in science (e.g. Briggs, 2005; Briggs and Sharp, 2004; Sillitoe, 

1998, 2002, 2007), questions about the intersections between, and ‘cultural politics’ 

of, Indigenous knowledge and law (e.g. Anderson, 2009; Brown, 2003; Davis, 1997, 

1998; Gibson, 2005; Whitt, 2009), and the relationship between Indigenous, and other 

forms of knowledge (e.g. Agrawal, 1995a, 1995b; Davis, 2006), as well as a 

burgeoning literature (mostly in the anthropological and ethnographic fields) on 

using, collecting and documenting Indigenous knowledge.  

 

As well as discussions on Indigenous knowledge that fall within the disciplines of 

anthropology, ethnography, political science and development studies, a major area of 

scrutiny is conducted within a legal framework, in regard to the regulation, 

recognition, and protection of that knowledge. Related to those inquiries, yet another 

focus is on the classification of Indigenous knowledge and questions of definition. It 

is discussed in the literature using a range of terms including ‘Indigenous ecological 

knowledge’, ‘traditional ecological knowledge’, ‘traditional environmental 

knowledge’, ‘traditional knowledge’ and ‘indigenous knowledge’. This problem of 

nomenclature is itself sometimes a topic for discussion (e.g. Heckler, 2009; Zent, 

2009). The variety of terms used reflects the variety of disciplines within which 

Indigenous knowledge is located as a subject for discussion. More significantly, it 

indicates a sense of unease that many writers about this subject perhaps experience – 

albeit unconsciously – in the subject matter’s unwillingness to be readily categorised 

or labelled within a specific discipline or approach.  

 

While discussions about Indigenous knowledge tend to be scattered across many 

disciplines and areas of methodological, theoretical and applied policy interest, in 

general, it is constructed in some of the literature (more often in policy and legislative 

texts, than in writings of a more ‘academic’ kind) as though it is a unitary, 
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homogenous entity or subject for analysis. The focus in many of those discussions is 

on the relationship between Indigenous knowledge and legislative regimes for 

protection, predominantly intellectual property rights. In much discussion about 

Indigenous knowledge there is an assumption that it is a type of property, and 

therefore can be considered in a context of Western intellectual property rights. 

Copyright law has been the legal framework most commonly engaged with for 

consideration of ‘protection’ for Indigenous knowledge, in regard to its expressions in 

art and design. Other aspects of Indigenous knowledge are considered within legal 

and policy discourses relating to environment and biodiversity conservation. This has 

produced a particular type of discourse predominantly in government and 

administrative arenas, and in the legal and academic professions. I identify this as an 

official, State authorised discourse, embedded in a framework of understanding and 

interpretation founded predominantly in the Western legal concept of intellectual 

property rights. This ‘State-authorised’ discourse consists of official statements, laws 

and legislative amendments, commentaries and discussions, government and 

parliamentary documents, reports and submissions, and academic texts and debates. 

In using the term ‘State authorised’, I will in this Essay refer not necessarily, or even 

to a unitary, centralised entity of government or ‘State’, but to various practices, 

representations, and networks that contribute to formulations of ‘technologies of 

government’ (Miller and Rose, 1990; Rose and Miller, 2010). 

 

At the same time as that official discursive production, there has emerged at least one 

parallel discourse, which, while having been developed as a distinct alternative to the 

official one, also draws from, and intersects with that in important ways. For this 

latter discourse, I refer here to what has been termed Indigenous cultural and 

intellectual property rights – a term used to denote Indigenous peoples’ cultural 

heritage in both its physical and intangible aspects (Janke, 1998). This discourse of 

Indigenous cultural and intellectual property rights, formulated initially (though not 

articulated as such) in international texts within the United Nations, has been 

discussed and advocated most recently in Australia by Terri Janke, an Indigenous 

legal expert. The discourse on Indigenous cultural and intellectual property rights has 

influenced my own work, and it is also increasingly being taken up in a wider domain 

of research, writing, and policy development. 
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The emergence of an official, State authorised discourse based predominantly in 

Western intellectual property rights, and also of an alternative discourse such as that 

of Indigenous cultural and intellectual property rights, provides a context in which to 

examine my own production of published writings. The particular ways in which 

these discourses intersect and relate to one another, and the role of my published 

works in this milieu, requires some discussion of the processes and tactics of the 

government’s management of matters concerning Indigenous heritage. I turn to this in 

considering aspects of ‘governmentality’ later in this Chapter. In reflecting on the 

overall production of my published works in these contexts, I argue in this Essay that 

my work is created in an ‘in between space’, between the two kinds of discourses 

outlined above, and that this ‘in-between-ness’ has enabled the possibility of my work 

developing a critique of the dominant discourse. 

 

My publications began with a survey of Western legal and policy attempts to ‘protect’ 

Indigenous ‘intellectual property’. I then moved through the production of critical 

evaluations of particular forms of Western intellectual property insofar as they relate 

to Indigenous knowledge, to more recent works concerned with epistemological 

questions about the intersections between Indigenous, and Western knowledge. Over 

the course of producing these writings, I have worked toward developing a position 

that recognises a diversity of different kinds of knowledge claims. My work has 

attempted to develop a critical and reflective position on State sanctioned or 

authorised discourses, and on the consequences of these for understanding and 

engaging with Indigenous knowledge, cultural heritage, and intellectual property. The 

development of my work as critique is detailed in subsequent chapters of this Essay.  

 

Taken as a whole, the ‘in-between’ nature of my work has meant that it does not sit 

easily within either the Indigenous cultural and intellectual property rights discourse, 

or the discourses of Western intellectual property rights. My work is also set apart 

from the formal disciplines of law and anthropology, while developing a critique of 

one (law), and having been influenced to some extent by the other (anthropology). I 

frame my discussion of this positioning of my work outside of, or apart from 

prevailing discourses and disciplines by drawing on some of the post-colonial 

literature such as Mignolo’s (1993) development of the concepts of ‘locus of 

enunciation’ and ‘border thinking’ (Mignolo, 2000, p. 18). A locus of enunciation is a 
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‘place of speaking’ that displaces and dislodges previous loci of enunciation. This 

allows new and different perspectives to be articulated, and critique of established 

orders of knowledge and discourse to be advanced (Mignolo, 1993, pp. 123-124). I 

am arguing in this Essay that my published works over the past decade have 

developed as a kind of locus of enunciation that enables a critique of established 

official discourses and knowledges that are embedded in Western intellectual property 

rights. In this sense I am suggesting that, as a discourse that sits outside the borders of 

other knowledges and discourses, my writings taken together have functioned to 

provide a critique of the particular kinds of governmental regimes, techniques, 

processes and statements (i.e., the forms of ‘governmentality’ – see for example 

Foucault, 1991; Gordon, 1991) - that have regulated and managed Indigenous heritage 

in Australia. In developing this critique, I am also suggesting that my works have 

enabled consideration of creating an alternative space in which different knowledges 

can be juxtaposed in dialogue and plurality. I explore this idea a little more in later 

parts of this Essay. 

 

A PhD by Publication, a relatively recent approach at the University of Technology 

Sydney, presents an opportunity for an author to review and reflect on a corpus of 

published writings and to demonstrate how they operate together as a coherent, 

integrated body of work. Importantly, the PhD by Publication also enables a critical 

discussion on the factors, politics and circumstances in which the works have been 

produced. In this light, I situate my critical discussion on my published works within a 

context of Australian national policy formulation, decision-making, and government 

administration concerning Indigenous intangible heritage during the main period of 

my published works, 1997 to 2008.  

 

By ‘intangible heritage’ I refer to the definition under Article 2 of the 2003 UNESCO 

Convention for the Safeguarding of the Intangible Cultural Heritage, which is  

 

the practices, representations, expressions, knowledge, skills – as well as the 

instruments, objects, artefacts and cultural spaces associated therewith – that 

communities, groups and, in some cases, individuals recognize as part of their 

cultural heritage. This intangible cultural heritage, transmitted from generation 

to generation, is constantly recreated by communities and groups in response 
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to their environment, their interaction with nature and their history, and 

provides them with a sense of identity and continuity …  

 

Before the introduction of this Convention, one of the few key international 

instruments for governing and regulating (and defining) cultural heritage was the 

1972 Convention Concerning the Protection of the World Cultural and Natural 

Heritage (World Heritage Convention – WHC). Smith and Akagawa (2009, p. 1) state 

that the 2003 Intangible Heritage Convention ‘has been characterised by some as a 

counterpoint to the WHC, an attempt to acknowledge and privilege non-Western 

manifestations and practices of heritage’. They suggest that this Convention ‘marks a 

significant intervention into international debate about the nature and value of cultural 

heritage’. They go on to add ‘certainly, debates about the utility of the Convention 

have continually reinforced its relevance to Asian, African and South American 

countries and Indigenous heritage practices’ (2009, p. 1). While acknowledging the 

value of international protection for intangible heritage, in my 2008 paper Indigenous 

Knowledge: Beyond Protection, Towards Dialogue, I began to develop a critique of 

the 2003 UNESCO Convention in terms of its over-reliance on an encyclopaedic or 

museum-like classificatory approach to intangible heritage. Under the Intangible 

Heritage Convention, ‘manifestations’ of this ‘intangible cultural heritage’ include 

‘oral traditions and expressions, including language as a vehicle of the intangible 

cultural heritage’ and ‘knowledge and practices concerning nature and the universe’. 

In this Essay, where I have used the term ‘intangible heritage’, I have implicitly 

assumed that this embraces Indigenous knowledge. Later in this Essay I discuss some 

of the issues and considerations around intangible heritage/Indigenous knowledge in 

regard to its governance and legislation in Australia, and the location of my published 

works in that context. 

 

The subject matter of my published works reviewed in this Essay is concerned with 

concepts, definitional issues, and discursive and textual representations of Indigenous 

knowledge vis-à-vis dominant or ‘Western’ knowledge systems. As such, my review 

is informed by two main themes. For the first of these I consider how, and in what 

ways my body of work has contributed to, and in turn, been shaped by, existing 

discourses relevant to Indigenous knowledge and intellectual property. The second 

theme considers my work in terms of what I refer to as kind of ‘border thinking’, a 
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concept developed by theorist Walter Mignolo (2000). In this context I explore the 

possibility that by virtue of my works being located on the margins of, or set apart 

from, various other discourses (e.g. Western intellectual property rights) and 

disciplines (e.g. law and anthropology), they create a kind of interstitial space that 

allows for the ‘border thinking’ that Mignolo discusses. Located in this interstitial, or 

transitional space, I suggest, my work has allowed the possibility of producing a 

critique of prevailing forms of governmentality. These forms of governmentality have 

tended at best to accommodate Indigenous knowledge within dominant discourses of 

intellectual property, and at worst, to marginalise or render those knowledges virtually 

invisible. 

 

I contextualise my discussion of my published works by a brief consideration of the 

governance and regulation of Indigenous heritage in Australia. That part of my 

discussion is influenced by Foucault’s writings on governmentality and power (e.g. 

Foucault, 1991; Gordon, 1991), by related notions of ‘technologies of government’ 

(Rose and Miller, 2010; Miller and Rose, 1990), and by reference to these concepts in 

the context of Australian cultural heritage (Smith, 1999, 2000, 2001, 2004, 2007; 

Smith and Campbell, 1998). 

 

I referred earlier in this Essay to an already existing (and developing) discourse that is 

State authorised, and is primarily manifested or articulated in legislative frameworks, 

especially those centred on Western intellectual property rights. That discourse 

operates as, and/or is formed from, ideas about ‘government’ as practices, processes 

and networks, and ‘how to govern’ (see Gordon, 1991; Dean,1999). In this view 

‘government’ is seen not as some centralised entity known identifiable as ‘the State’, 

but instead is viewed as ‘techniques of power’ (Gordon, 1991, p. 3), or of systems of 

‘power/knowledge, designed to observe, monitor, shape and control the behaviour of 

individuals situated within a range of social and economic institutions such as the 

school, the factory and the prison’ (Gordon, 1991, pp. 3-4). Building on Foucault’s 

theories of governmentality, a notion of government as process has been developed 

further to embrace ideas about the ‘micro-physics’ of power and governmentality as 

expressed or articulated by ‘technologies of government’ (e.g., Miller and Rose, 1990; 

Rose and Miller, 2010), and in a specific context of cultural heritage governance in 

Australia by Smith (1999, 2000, 2001, 2004, 2007), and Smith and Campbell (1998). 
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The discourse of Western intellectual property is a feature of governmentality that has 

been developed and maintained to regulate Indigenous heritage in Australia, during 

the period in which my publications were produced. Governmentality here is defined 

by Dean as a process that ‘seeks to distinguish the particular mentalities, arts and 

regimes of government and administration that have emerged since “early modern” 

Europe’ (Dean, 1999, p. 2). The relationship of forms of government to power is 

important, as, in Foucault’s characterisation, governmentality must consider: 

 

The ensemble formed by the institutions, procedures, analyses and reflections, 

the calculations and tactics that allow the exercise of this very specific albeit 

complex form of power, which has as its target population, as its principal 

form of knowledge political economy, and as its essential technical means 

apparatus of security (Foucault, 1991, p. 2). 

 

More specifically, the laws, policies, administrative acts, and processes that as a 

whole have fashioned a discourse of intellectual property, may be seen to constitute 

‘technologies of government’, in the sense that this notion is articulated by Rose and 

Miller (2010). These ‘technologies of government’ are described as ‘the complex of 

mundane programmes, calculations, techniques, apparatuses, documents and 

procedures through which authorities seek to embody and give effect to governmental 

ambitions’ (Rose and Miller, 2010, p. 273). As these authors state: 

 

‘Government is a domain of strategies, techniques and procedures through 

which different forces seek to render programmes operable, and by means of 

which a multitude of connections are established between the aspirations of 

authorities and the activities of individuals and groups. These heterogeneous 

mechanisms we term technologies of government (Miller and Rose, 1990a). It 

is through technologies that political rationalities and the programmes of 

government that articulate them become capable of deployment’ (Rose and 

Miller, 2010, p. 281, authors’ emphasis). 

 

The official discourse I have identified in this Essay comprises technologies of 

government that embrace or incorporate, or are articulated by dominant (e.g. ‘expert’, 
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and ‘authoritative’) knowledges and legislative regimes based in intellectual property 

rights, as well as in archaeology, cultural heritage management and planning. These 

have the effect of limiting the capacity of the State to effectively allow for the 

expression and articulation of alternative knowledges of Indigenous people. But all 

these discourses considered together – the State sanctioned official ones, Indigenous 

discourses, and my writings – do not exist in clear oppositional relations. Rather, they 

are always already in relations of tension, contradiction and complementarities. 

 

A central focus for analysing my writings is their concern with exploring the language 

and discourse of law and policy-making in regard to Indigenous knowledge and other 

aspects of cultural heritage. Rose and Miller (2010) have identified language and 

knowledge as crucial components in the complex matrix of governmentality and 

technologies of government. They write: 

 

An analysis of government takes as central not so much amounts of revenue, 

size of the court, expenditure on arms, miles marched by an army per day, but 

the discursive field within which these problems, sites and forms of visibility 

are delineated and accorded significance. It is in this discursive field that ‘the 

State’ itself emerges as an historically variable linguistic device for 

conceptualising and articulating ways of ruling. The significance we accord to 

discourse does not arise from a concern with ‘ideology’. Language is not 

merely contemplative or justificatory, it is performative. An analysis of 

political discourse helps us elucidate not only the systems of thought through 

which authorities have posed and specified the problems for government, but 

also the systems of action through which they have sought to give effect to 

government (2010, p. 275, authors’ emphasis). 

 

They characterise the role of knowledge in this complex, referring to ‘the vast 

assemblage of persons, theories, projects, experiments and techniques that has 

become such a central component of government’ (Rose and Miller, 2010, p. 275). 

 

These language/knowledge/power aspects of discourse and discursive productions 

lead into the second and related theme for this review of my publications. That is 

concerned with how my works as a whole have developed a critique of Western 
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discourses and technologies of government based on Western intellectual property 

rights, and specific formulations of what constitutes ‘heritage’, and the implications of 

this in terms of both the subject matter of my body of work and its relationship to 

other discourses and disciplines. By attending to the language of dominant law and 

policy texts and discourses, I am arguing that the production of my works operates as 

a critique of governmentality, wherein the specific technologies of government are 

deployed to establish and maintain a hegemonic discourse centred on Western ideas 

of intellectual property rights. 

 

In my review of my works in this Essay, I am acknowledging the different levels at 

which this Essay and its subject matter operates. At one level, my discussion 

contained in the works that I am submitting for this PhD recognises the existence of 

Indigenous knowledge as an epistemology, a philosophy, set of practices, and as ways 

of knowing, that is an alternative to dominant knowledge systems (Santos, Nunes, and 

Meneses, 2007). At another level, the discussions in my published writings have been 

about other texts and discourses about Indigenous knowledge. My writings then, have 

a distinct identity and role in that they comprise knowledge about knowledge of 

Indigenous knowledge and intellectual property. Within this multilayered context, this 

Essay therefore forms a ‘meta-discussion’ or critique that contributes to the 

accumulated complexity of the body of knowledge that I am forming. In sum then, 

taken together, this Essay combined with my publications work toward developing a 

critique of official discourses on intellectual property that sits apart from, or outside of 

various discursive and disciplinary borders. By this strategy of positioning my 

published works as a kind of ‘outsider-ness’, I am thus allowing a space for 

considering critical issues such as pluralities of knowledge, relative speaking 

positions in writing about other, non-Western forms of knowledge, and contested 

representations of knowledge systems.  

 

The Structure of this Essay 

 

The central chapters of this Essay (2 to 4) present a critical review of my published 

works. I discuss key themes, identify some gaps and questions raised by the works, 

and contextualise them in terms of the historical particularities, situations and 

conditions in which they were produced. In this context I explore policy and decision-
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making developments in Australia concerning the governance and regulation of 

Indigenous heritage during the decade or more during which the works discussed here 

were written. The final Chapter of this Essay presents an argument about the ways in 

which the body of my writings ‘sits among’ other kinds of discourse, including formal 

discipline-based discourses, and the role played by my writings in developing a 

critique. 

 

An Overview of my Writings 

 

My writings on Indigenous knowledge and heritage have been produced with three 

broad aims in mind. The first is to provide information and create awareness in the 

public arena about the nature of Indigenous rights in intangible cultural heritage, 

especially that element that I refer to as ‘Indigenous knowledge’. The second is to 

explore the limitations of Western law and policy in providing for recognition and 

protection of those rights. The third is to consider conceptual issues in some of the 

perceived differences and commonalities in the intersection between Indigenous, and 

‘non-Indigenous’ forms of knowledge. Cutting across these three themes is my 

interest in considering the ways in which Western law and policy as discourse have 

represented textually concepts that broadly have to do with Indigenous intangible 

heritage. My interest in the language of law and policy as it pertains to Indigenous 

heritage has been a consistent thread throughout my work. The role of discourse in the 

governance of cultural heritage in Australia has been noted by Smith (2004), who also 

highlights law as one of the important technologies of government that has been 

underemphasized in the literature on governmentality (2004, p. 73). 

 

While my writings over the past decade or more have focused on some consistent 

themes and questions, they also illustrate a shift in the ways I have thought, and 

written about Indigenous knowledge over this period. Much of my writing presents a 

critique of analyses of Indigenous knowledge that base their discussions on an 

assumption that such knowledge is a form of property, and therefore is amenable to 

consideration within intellectual property rights laws (see also Gibson, 1995; Brown, 

2005; and Anderson, 2009 for critiques on using intellectual property to understand 

Indigenous knowledge). Over the years I have been producing my work, other writers 

have also presented critical analyses of the relationship between Indigenous 
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knowledge and Western legal regimes. For example, Anderson has explored the way 

that Indigenous knowledge is represented as a distinct category in the field of 

intellectual property law, and she critically examines some of the cultural and political 

factors in this construction (Anderson, 2009). Gibson argues that intellectual property 

law is an inappropriate framework within which to discuss protection for those 

Indigenous communities for whom indigenous knowledge is an essential part of their 

management of resources (Gibson, 2005). These two writers both approach their 

critiques from positions as academics working within the discipline of law. As I will 

discuss in my final Chapter, my work sits in a different place, in that it traverses 

several disciplinary boundaries, but does not ‘fit’ clearly within any one of those. 

 

Over the period during which the publications under review in this Essay were 

produced, it became increasingly apparent to me that debates, discussions and policy 

and legislative developments in the Australian public policy arena did not adequately 

articulate or understand the intangible dimensions of Indigenous heritage. I also began 

to develop a view that what I perceived as a top-down approach by the Australian 

government to protecting and recognising Indigenous peoples’ knowledge and other 

elements of their heritage was an inappropriate way to achieve real reforms for 

Indigenous people in this area. As I discuss in my book Writing Heritage, my concern 

is with the way that government regulation and management of Indigenous heritage 

has tended to fragment or compartmentalise that heritage according to the logic of 

bureaucratic, legislative and administrative agendas. These technologies of 

government (Miller and Rose, 1990, p. 8) enable a micro-management regime in 

which intellectual property based discourses – laws, policies, administrative and 

bureaucratic procedures – have bounded and limited the potential for alternative 

conceptualisations of Indigenous knowledge. 

 

My published works have provided me with the opportunities to articulate these 

concerns within a public arena. Over time, my writing has moved from the production 

of papers that functioned largely as information resources, through critiques of 

language and discourse in law and policy dealing with Indigenous heritage, to 

reflections on the relationships between different knowledge systems (Indigenous, and 

‘other’ – i.e. ‘Western’). Eventually, in 2000, when I ceased working in the public 

policy arena and began pursuing my interests from a different base – primarily that as 
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an independent consultant, researcher and writer – I developed further dimensions to 

my thinking and writing about Indigenous knowledge. I became more interested in 

trying to understand the complexities of Indigenous knowledge, not as something that 

is ‘reduced’ within the regulatory machinery of government law and policy, but as a 

body of values, beliefs and practices with its own intrinsic logic, meaning and 

rationality. This direction is more explicit in my paper Indigenous knowledge, beyond 

protection, towards dialogue (2008). 

 

As my work has progressed, I have become more interested in examining the 

relationships between Indigenous knowledge and concepts of place, memory, identity 

and history. It was not, however, until work on my paper Indigenous knowledge: 

beyond protection, towards dialogue (2008) that I began to include some of my 

beginning ideas about these linkages in a published work. My several months 

experience during 2005 to 2006 working with Aboriginal people in the far north west 

of Australia (the Kimberley region) reinforced my growing sense of the significance 

of the multiple dimensions of Indigenous knowledge, and of its expressive and 

performative aspects. I grew increasingly interested in this system of knowledge that 

is not something primarily viewed, from the perspective of ‘the West’, as an entity or 

subject matter in need of legislative protection and management. Instead, my interest 

has developed to considering Indigenous knowledge as a more complex and dynamic 

system profoundly embedded in place, person and society.  

 

My writings have been produced in a variety of contexts and situations, including 

while working as an employee in bureaucratic/administrative settings, in academic 

milieus, and from a position as an independent writer and researcher. Despite having 

been at times written from a position within specific institutional settings, I have 

maintained an ‘outsider-ness’ in terms of the particular ways that I have approached 

the development of my critique in these works. In part at least, this ‘outsider-ness’ 

derives from my identity formation which in itself, as I argue later in this Essay, can 

be viewed as a complex site of multiple, contestable (or fractured?) features. In this 

context, my published works have developed from a starting point of reviews of 

legislative, policy and administrative measures, standard setting developments, and 

bureaucratic systems that appear to offer ‘protection’ for Indigenous knowledge, and 

of Indigenous rights in biodiversity and ‘intellectual property’ (what I call Groups I & 
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II works), through to more critical analyses of the relationships between Indigenous 

and other knowledge systems (Group III). I present an overview of the works below, 

and a full discussion in the following chapters. 

 

Group I: Developing Information Resources 

 

(IPIPR) Davis, M. 1997. Indigenous Peoples and Intellectual Property Rights. 

Research Paper No 20. Canberra: Department of the Parliamentary Library. 

 

(BDIK) Davis, M. 1998. Biological Diversity and Indigenous Knowledge. Research 

Paper No. 17. Canberra: Department of the Parliamentary Library. 

 

These two works were produced as background research papers designed for use 

mostly internally within the Australian Parliament. As they are posted on the 

Parliament’s website, they have also become resources that are read and used more 

widely. This includes their use as reading materials in courses taught through 

Macquarie University’s Centre for Environmental Law. The Parliamentary Library 

and Information Services area within Parliament functioned to provide a resource for 

all parliamentarians, staff, and policy-makers. The production of research papers was 

one aspect of the role of the Parliamentary Library and Information Branch. My two 

research papers were produced as reviews or surveys of law and policy in Australia 

and internationally relevant to the recognition and protection of Australian Indigenous 

‘intellectual property’ rights and ‘traditional’ knowledge. They became useful 

resources for a wider audience than the Parliament at the time of their production, for 

those wishing to gain up to date information on past, current and emerging legal and 

policy developments relevant to Indigenous knowledge, biodiversity and intellectual 

property rights.  

 

I wrote the two papers that I have here designated as Group I from a position as an 

independent consultant, although at the time I was also employed in a senior policy 

position with the then Aboriginal and Torres Strait Islander Commission (ATSIC) in 

Canberra. My reason for writing them was to make a contribution to the public 

debates and discussions on Indigenous knowledge in the late 1990s, during a period 

when Aboriginal people, governments and institutions were grappling with a growing 
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concern about the exploitation of Aboriginal ‘intellectual property’ in designs on art 

works. At that time, the dominant discursive framework within which remedies were 

sought, was the Commonwealth Government’s copyright act, and to a lesser extent, 

other intellectual property laws. My aim was to encourage that discourse to be 

widened beyond a focus on intellectual property rights, and indeed beyond purely 

legal considerations, as I considered those to be limited in terms of thinking about 

understanding and protecting Indigenous knowledge. 

 

The first of these two papers surveys current developments internationally and in 

Australia on Indigenous intellectual property rights; the other, a complementary piece, 

examines Indigenous rights in traditional knowledge and biological diversity. This 

latter was written out of my sense that developments and writings on what is often 

referred to as Indigenous ‘cultural and intellectual property’ were giving relatively 

insufficient attention to biological diversity-related aspects of Indigenous knowledge. 

For these two papers, and the rest of my works, the question of terminology (e.g. 

‘Indigenous knowledge’, Indigenous intellectual property’ and other terms) and the 

related one of definition is critical. While these papers do not interrogate, or provide a 

critical analysis of concepts used, as my later works do, they nonetheless provide a 

useful basis for my subsequently embarking on these kinds of strategies. In their 

presentation of legislative and policy developments they provide a framework, or 

foundation for the central focus in my work on critiquing language and terminology in 

legal, policy and other discourses relevant to Indigenous cultural heritage. I was, in 

these writings, in a sense illuminating, or making aware the ‘borders’ in terms of 

established laws, policies and governmentality based on Western intellectual property 

regimes, as a strategy for enabling a ‘border thinking’ (Mignolo, 2000) and critique of 

the established orders. 

 

Group II: Policy Analysis and Critique 

 

(IRTK) Davis, M. 1999. Indigenous Rights in Traditional Knowledge and Biological 

Diversity: Approaches to Protection. Australian Indigenous Law Reporter, 4(4): 1-32. 

 

(LARICS) Davis, M. 2001. Law, Anthropology, and the Recognition of Indigenous 

Cultural Systems. In René Kuppe and Richard Potz (eds). Law and Anthropology: 
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International Yearbook for Legal Anthropology, 11. The Hague: Martinus Nijhoff: 

298-320. 

 

(ERBR) Craig, D., and Davis, M. 2006. Ethical Relationships for Biodiversity 

Research and Benefit-sharing with Indigenous Peoples. Macquarie Journal of 

International and Comparative Environmental Law, 2(2): 31-74. 

 

These papers build on the compilations and overviews of those in the preceding 

Group of papers, to develop more of an analysis and critique of some legislative and 

policy developments. They move towards stepping outside the discursive framework 

of ‘conventional’ intellectual property rights and other legal regimes, to develop my 

critique from outside the borders of other discourses and disciplines. Following the 

release of my two Parliamentary Research Papers, I developed a growing interest in 

producing a critique of the language, terms, concepts and categories employed in 

‘Western’ discourses on policy and law, that are typically used in laws to describe, 

determine and regulate (or ‘protect’) elements of Indigenous heritage. It can be 

suggested that this Group of writings began to develop the kind of ‘border thinking’ 

discussed by Mignolo (2000), and thereby to enable the conditions for a critique to 

become more fully established in my subsequent works, of the prevailing dominant 

regimes of governmentality. 

 

In this Group of papers I consider the relationships between policy and legislative 

developments and Indigenous intangible heritage. I argue for a need to explore new 

approaches to understanding rights, in order to more fully engage with the concept of 

collective, or communal rights that are based in distinct Indigenous relationships with 

land, and are founded on Indigenous concepts of custom, tradition and spirituality. 

These papers examine the gaps and inadequacies in current legal and policy relevant 

to heritage and culture, as they pertain to Indigenous cultural systems and 

epistemologies.  

 

This phase of my work pursued several inter-related and developing strands of inquiry 

and critique. It identifies a need for a deeper understanding of the use of terms in law 

and policy concerned with ‘regulating’ Aboriginal and Torres Strait Islander heritage, 

with a particular focus on the intangible dimensions of that heritage. I have focused 
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on terms such as ‘tradition’, to explore the ways in which the use of this term 

sometimes promotes an ‘essentialised’ view of Aboriginal culture as frozen in time, 

re-enacting age-old traditions, and which thereby diminishes a sense of cultural 

dynamism, innovation and adaptation. 

 

Group III: Beyond Critique 

 

(BTG) Davis, M. 2006. Bridging the Gap or Crossing a Bridge? Indigenous 

Knowledge and the Language of Law and Policy. In Walter V. Reid, Fikret Berkes, 

Thomas J. Wilbanks, and Doris Capistrano, (eds). Bridging Scales and Knowledge 

Systems: Concepts and Applications in Ecosystem Assessments. Washington DC: 

Island Press: 145-182. 

 

(WH) Davis, M. 2007. Writing Heritage: The Depiction of Indigenous Heritage by 

European-Australians. Melbourne: Australian Scholarly Publishing, in association 

with the National Museum of Australia Press. 

 

(IKBP) Davis, M. 2008. Indigenous knowledge: Beyond Protection, Towards 

Dialogue. Australian Journal of Indigenous Education. Vol 37S, pp. 25-45. 

 

In these works I am interested in the nature of categories (such as ‘Indigenous 

knowledge’ and ‘other knowledge’ or ‘Western science’, and ‘cultural heritage’). 

These works elaborate on themes that had begun to emerge in my earlier ones, in 

which I interrogated previously held assumptions about the relationships between and 

among categories such as ‘Indigenous knowledge’ and other forms of knowledge 

(such as Western discourses about Indigenous heritage). In these publications I also 

pursue my continuing interest in the language and discourses used in ‘Western’ legal, 

policy, anthropological, administrative and other regimes, frameworks, and writings 

to describe, define, and to regulate what is termed ‘Indigenous heritage’. I am using 

the terms ‘Indigenous knowledge’ and ‘Indigenous heritage’ here interchangeably, 

although more strictly, I would see the former as a sub-set, or component of the latter. 

The relationship between these two terms becomes more important perhaps in the 

context of discussing my major publication, my book Writing Heritage. This is 

because in that work I have taken a ‘wider’ view, to conduct an analysis of discursive 
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representations of Indigenous heritage in European-Australian writings, rather than 

the more specific focus on Indigenous knowledge that has been the case with the rest 

of my published work. 

 

My recent works explore further the relationships and intersections between 

Indigenous, and non-Indigenous knowledge systems and epistemologies, and the 

interpretations of Indigenous knowledge in policy, practice and law. In considering 

the way in which Western discourses have sought to understand, and to regulate and 

govern the ‘content’ of Indigenous knowledge, these works develop a critique of 

‘encyclopaedic’ or classificatory approaches to defining such knowledge. Thus, in this 

Group of my publications I am leading towards considering the problematics of 

articulating non-Western systems of knowledge solely within specific, conventional 

‘disciplines’ such as law. In this group of publications I have begun to interrogate 

more explicitly the continuities and disjunctions between ‘Indigenous’ and other (e.g. 

‘Western’, ‘scientific’) knowledge traditions. I attempt to destabilise these categories 

to expose the uncertainty and fluidity that underpins them. With this increasing 

emphasis in my work on discourse and textual representation, these latter works are, 

at least implicitly, influenced by the writings of Foucault (1974, 1980), Said (1985) 

and the literature of colonial discourse studies and post-colonial critique. In this 

Group of my writings I am also pursuing a related interest in the notion of ‘different’ 

knowledge systems and epistemologies, and contemplate their intersecting, inter-

locking relationships, convergences and differences. My paper Bridging the Gap for 

example, considers the particularities of a perceived ‘divide’ between ‘Indigenous 

knowledges’, and ‘Western’ or ‘scientific’ knowledge systems, and argues for an 

understanding of the complex relations between these knowledge systems. 

 

As well as the works I have submitted for this PhD, it is also important to mention 

two other pieces I produced in 1996, as they are elements in my developing body of 

work. The first of these is ‘Intellectual Property Rights as Knowledge? European 

Discourses and the Recognition of Indigenous Rights’ which was published in the 

Northern Analyst (No. 1, March to July 1996: 15-18), a journal of the North Australia 

Research Unit (NARU). NARU is a part of the Australian National University based 

in Darwin, which has a specific focus on research and policy for the Northern 

Territory. My paper for the Northern Analyst was followed by ‘Competing 
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Knowledges? Indigenous Knowledge Systems and Western Scientific Discourses’, a 

paper I presented to a conference called Science and Other Knowledge Traditions 

held at James Cook University in Cairns during 23 to 27 August 1996. The latter 

conference paper was based on ideas I had written about in the earlier published one. 

What is important to point out at this point in my discussion is that those two papers 

predated my 1997 and 1998 research reports produced for the Australian 

Parliamentary Library, yet presented more critical analytical approaches to the subject 

of Indigenous knowledge, with a particular emphasis on the role of language, 

discourse and terminology – themes that were to become more dominant in my work 

much later on. 

 

The Uptake of My Work 

 

I argue in this Essay that the body of my writings, located as they are outside the 

boundaries of other discourses, have worked towards the development of a critique of 

existing official and State authorised discourses based in intellectual property rights. 

As such, it is important to review to what extent this objective of my writings has 

been achieved, and how this might be evaluated. Indications about how, and in what 

ways my works have been used may be gained in a variety of ways, including 

anecdotally, and by verbal communication with colleagues and others who have used 

and/or cited my work. Through these channels, I am aware for example, that some of 

my work has been used in tertiary teaching. The two parliamentary papers (Group I 

publications) have been used in a course in environmental law at Sydney’s Macquarie 

University, and my book Writing Heritage was a text for use in the University of 

Canberra’s teaching of a course on ‘Indigenous Societies and Heritage’. The book has 

been distributed and taken up in bookshops, universities, other teaching and research 

institutions, government departments, and libraries. The uptake of all my works in 

these various ways, over time, contributes to the public consciousness, and influences 

debate and discussion as well as policy and legislative formulation in the subject area. 

While it is difficult to conduct a systematic ‘measure’ of the uptake and use of my 

works, it is possible to give one example of this. In her book Science, Colonialism, 

and Indigenous Peoples Laurelyn Whitt (2009), a scholar of Indigenous studies, has 

engaged with my paper Bridging the Gap (the unpublished conference presentation 

version). I had suggested in my paper that Indigenous knowledge, ‘far from being 
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considered a unitary, homogenous entity’, should instead be thought of as being 

‘contingent, historically situated, and particular to the specifics of locality...’ (Davis, 

2006, p. 149). While agreeing that ‘it is crucial to acknowledge the specific 

circumstances that have shaped and differentiated the knowledge systems of 

indigenous peoples’, Whitt commented that it would be ‘historically and politically 

myopic to see only differences’ (Whitt, 2009, p. xvii). This debate is an indication of 

what may be hoped will be a steady process of incorporation of my works into 

discussions in the literature, as well as in the tutorial and lecture rooms, and public 

policy forums. Finally, engagement with my writings has also occurred through 

critical reviews, of which there have been several produced in response to my book 

Writing Heritage. Most of these were ‘positive’, while pointing out some gaps, and 

aspects of my approach that needed some rethinking. For example, Schaffarczyk 

(2009) drew attention to the problem of my work in that book having been ‘shaped by 

the collectors and investigators selected by the author’. She says that this means ‘to 

some extent, Davis cannot himself escape the “component parts” approach to 

Indigenous heritage that structures his account’. Despite this, she concludes in her 

review that ‘Davis has interpreted a rather comprehensive historical collection of 

written European-Australian depictions of Indigenous people and heritage that will 

provide a useful addition to the bookshelf of anyone interested in the history of 

Australia’. Similarly, Lennon (2008, p. 203) writes ‘this book is a fine introduction to 

the raising of European consciousness of Indigenous heritage from the later 19
th

 

century’. Rothwell, a writer and journalist with Australia’s national newspaper The 

Australian (24 May 2008) wrote that ‘in his comprehensive, clear-eyed survey of 

Australia’s engagement with Aboriginal culture, Michael Davis traces the history of a 

vexed fascination’ (Rothwell, 2008). Other reviews of my book have been produced 

in the monthly Australian Book Review in 2008 (Issue 301/33), and in Australian 

Aboriginal Studies in 2009. All these reviews, while useful in themselves as one 

indicator of the general reception of my work, do not tell us what has been the 

substantive impact of my work on discourse, discussion and policy formulation. For 

that, we need to look more for the kind of detailed critical engagement that is 

illustrated in the work by Whitt cited above. 

 

As this discussion on the reception of my work illustrates, writing about Indigenous 

knowledge, and of course, that knowledge itself, has great pedagogical value. It can 
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be harnessed towards the goal of redressing enormous inequalities and disparities in 

understanding about diversity and difference. Globally, historically, and in continuing 

ways, Indigenous peoples’ knowledge continues to be variously subordinated and 

subjugated, or assimilated within the hegemonic and dominant discourses. The State 

legitimates the devaluing of Indigenous knowledge as Battiste (1998), for example, 

has noted. She has pointed to the ‘cognitive imperialism’ wherein the dominant 

discourses tend to be validated ‘through public education’, while at the same time 

devaluing alternative knowledges such as those of Indigenous and local peoples 

(Battiste, 1998, p. 20). Yet, as Semali and Kincheloe argue, Indigenous knowledge 

has ‘transformative power’ and ‘can be used to foster empowerment and justice in a 

variety of cultural contexts’ (Semali and Kincheloe, 1999, p. 15). While I did not 

produce my published works intentionally as educational tools, or with the express 

intention of foregrounding in them the pedagogical power of Indigenous knowledge, 

it is useful to consider future ways in which such writings could be produced towards 

those goals. 

 

Some Theoretical and Conceptual Considerations 

 

The discussion in this Essay is framed by some key theoretical and conceptual 

considerations. The first of these concerns ideas about discourse, discursive practices 

and discursive formations. The writings I have produced over the past decade have 

entered into the debate by showcasing the limitations of Western laws and policies in 

recognising and ‘protecting’ (a concept I destabilise in my later work) Indigenous 

knowledge, In this way, my work has contributed to an already existing, and 

developing State sanctioned, official discourse underpinned by Western legal notions 

of intellectual property. Yet at the same time, my work also began to develop a 

critical stance, eventually resulting in the formation of a discourse/knowledge with its 

own character and functions; that is, to critique prevailing discourses on intellectual 

property as those have sought to regulate and ‘construct’ Indigenous knowledge. The 

second main theoretical consideration relates to the idea of knowledge production, 

and the ways in which particular kinds of knowledge become located amongst other 

knowledges. Elaborating on this latter theme, I suggest that my publications work 

together not only to critique official discourses, but also to advance an argument for 

acknowledging a plurality of knowledges – Indigenous and Western – that are of 
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equal validity. Although I refer here to a ‘plurality’ of knowledges, I want to 

problematise this notion by drawing attention to critiques of plurality, particularly of 

‘legal pluralism’. These critiques are based on the notion that the different systems of 

knowledge, law, or culture for which a plurality is sought, founded upon equality, 

cannot ultimately escape the very different epistemological (customary, cultural, 

societal) institutions or paradigms that inform them. Indigenous and Western 

knowledges, and the associated cultural/political/legal systems or philosophies on 

which they are founded, derive from fundamentally different bases. To what extent, if 

at all, can a plural system adequately establish a system of equal validity and 

rationality? Over a decade ago, scholars were already interrogating the concept of 

legal pluralism, to argue that greater attention should be given to the dynamics and 

power shifts of these systems, to account for more locally grounded specifics of 

culture and society (see for example Merry, 1988). Over the years, thinking around 

concepts of pluralism, whether legal, political or cultural, has considered these more 

in terms of how they might be formulated in ways that expose and interrogate power 

relations and inequalities (Guillet, 1998). In this way, rather than being viewed as 

formations of inherent stability, stasis and equality, a rethinking of plural systems has 

paid attention to the heterogeneous inequalities and tensions that render them more 

complex. If we pose a notion of a plurality of knowledges that is inherently 

harmonious and egalitarian, this risks masking the kinds of differences, tensions and 

contradictions within such a system that may have analytical utility. As with my 

discussion of identity and position in writing, I am suggesting here that a plural 

system should be seen not as an essentialised, absolute one, but rather, as one that can 

expose the shifting and contested knowledges and power relations that comprise it. 

This could render such a system ultimately of more analytical value. 

 

My purpose – albeit implicitly in some of my work - in producing this body of 

writings has been to disrupt, challenge and critique prevailing discourses relevant to 

Indigenous knowledge that are entrenched in State based legislative and policy 

domains of intellectual property. The final Chapter elaborates in more detail on the 

theme of my writings as a particular type of discourse that resides apart from other 

discourses. 

 

A Note on Terminology and Definitions 



 28 

There are various terms and phrases used in the literature to describe and define that 

body of Indigenous intangible culture that I refer to throughout much of my writing as 

‘Indigenous knowledge’. I also use various terms in my own writings. In this Essay I 

shall use the terms as I have employed them in my writings when discussing those 

particular writings, though where relevant, taking a critical perspective on my use of 

those terms. An example is my use of the term ‘Indigenous intellectual property’ used 

when discussing my paper Indigenous Peoples and Intellectual Property Rights. 

Although I used that term uncritically in some places in my early writings, as my 

work has progressed, and as a pointer to future work, I have become increasingly keen 

to interrogate that term, and related ones such as ‘intangible heritage’. Apart from 

employing the usage I provided in my publications where it is necessary, in my 

discussion in this Essay, when using terms and concepts I will qualify or explain them 

as far as possible within the specific contexts of their use. 

 

Colonial/Postcolonial Discourses, Indigenous Knowledge and Intellectual 

Property Rights 

 

I have mentioned above, my argument that my published works submitted for this 

doctorate have formed part of, and at the same time developed a critique of, existing 

State sanctioned and authorised discourses entrenched in Western intellectual 

property laws. My work has achieved this by developing, over the course of 

producing this work during the past decade, a close analysis and interrogation of 

presumed categories and concepts deployed by Western law and policy to refer to 

aspects of Indigenous heritage. This critique has been made possible by the ‘outsider’ 

status or position from which I have produced much of my work. 

 

I am using the term ‘discourse’ in this Essay in the Foucaultian sense to mean: 

 

...dispersed and heterogeneous statements, the system that governs their 

division, the degree to which they depend upon one another, the way in which 

they interlock or exclude one another, the transformation that they undergo, 

and the play of their location, arrangement and replacement ... (Foucault, 

1974, p. 34). 
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In Foucault’s view discourse is, in a sense, ‘more than’, or ‘above’ language, and 

consists of: 

 

… practices that systematically form the objects of which they speak. … 

discourses are composed of signs; but what they do is more than use these 

signs to designate things. It is this more that renders them irreducible to the 

language (langue) and to speech (Foucault, 1974, p 49). 

 

This conceptualisation of discourse seems particularly apt as a way of thinking about 

my writings since they are closely interwoven with each other, with the conditions of 

their production, and the institutional and political settings in which they were written 

and distributed. Loomba has emphasised this understanding of discourse as ‘a whole 

field or domain within which language is used in particular ways. This domain is 

rooted ... in human practices, institutions and actions’ (Loomba, 1998, pp. 38-39). She 

goes on to say that ‘discursive practices make it difficult for individuals to think 

outside them – they are also exercise in power and control’ (1998, p. 39). This 

multivocality of colonial discourse is also noted by Kress, who states that ‘discourses 

do not exist in isolation but within a larger system of sometimes opposing, 

contradictory, contending, or merely different discourses’ (1985, p. 7). These aspects 

of discourse are useful for considering as an organising framework for this review of 

my published writings, and how they have functioned in the context of Australian 

developments in Indigenous heritage and intellectual property. 

 

If we extend the concept of discourse to that of colonial discourse, this implies a 

situation, or relation of colonialism, or colonisation, with its attendant modalities of 

power relations between colonised and coloniser. The field of inquiry about colonial 

and postcolonial discourses, and studies and critiques of those, offers useful insights 

into questions about authority structures, relations of power, and inequality and 

subordination. These in turn can provide a context in which to explore aspects of the 

relationships between Indigenous knowledge and other forms of knowledge, and my 

review of my writings in this area. In the relations between colonisers and colonised, 

as with the relationship between Indigenous and other knowledge systems, there is a 

tension between dominant forms of knowledge, and of rule, and subject ‘others’. The 
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discourses produced by, and about these relationships, and which in turn produce 

these relationships and create those tensions, are expressed through multiple modes, 

including the production of texts. An approach to colonial discourse analysis that 

emphasises the complex, intertwined histories and situations of colonisers and 

colonised, and attributes greater agency to colonised peoples, has informed the works 

of writers such as Mary Louise Pratt (1992) and Nicholas Thomas (1994) among 

others. Pratt employs the term ‘contact zone’ in her study of imperial travel writing in 

order to ‘invoke the spatial and temporal copresence of subjects previously separated 

by geographic and historical disjunctures, and whose trajectories now intersect, [and 

to] ...foreground the interactive, improvisational dimensions of colonial encounters so 

easily ignored or suppressed by diffusionist accounts of conquest and domination’ 

(Pratt, 1992, p. 7). Mills (1997) has also alerted us to the wider set of concerns in 

colonial discourse, saying that this ‘does not ... simply refer to a body of texts with 

similar subject-matter, but rather refers to a set of practices and rules which produced 

those texts and the methodological organisation of the thinking underlying those 

texts’ (Mills, 1997, p. 107). 

 

The phrase ‘colonial discourse’ needs to be well understood and clarified, as does its 

relationship with colonialism as a process and way of thinking. Similarly, I argue that 

‘Indigenous knowledge’ also needs to be interrogated as a concept, in order to avoid 

reifying it as an essentialised category or concept, reinforcing mystique rather than 

encouraging understanding. The textual productions that result from entanglements 

between colonisers and colonised both are constitutive of, and in turn, constitute 

colonial and post-colonial discourse. Colonial discourse can either entrench and 

reinforce the racialised narratives of colonised/coloniser; or it can provide critiques of, 

these and expose the colonising process for its complex mix of attributes, including 

negative and prejudicial ones. In this sense, it is important to distinguish between 

colonial discourse which is produced by, or flows from colonialism, and colonial 

discourse as a field of study that provides a basis from which to provide critiques of 

colonialism. To make this distinction, I shall use the term ‘colonial discourse studies’ 

to refer to the latter.  

 

Colonial discourse study is a field that is concerned with exposing relations of power 

between colonisers and the colonised in the discourses and experiences of 
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colonialism. Although the representations and tropes in colonial discourse itself, are 

complex and diverse, in some views such discourse constructs the Indigenous Other 

predominantly in derogatory terms. Edward Said’s classic study of Orientalist 

discourse (1985) is an example of this. Said’s study has been the subject of criticism 

for, among other problems, being unable to move outside a hegemonic view of 

Orientalist discourse, its emphasis on negative aspects of this discourse (Porter, 1983; 

Hulme, 1986; Mills, 1997, pp. 118-121; Thomas, 1994, pp. 26-27), and its lack of 

attention to the agency of the ‘native Other’ (e.g. Hiddleston, 2009, pp. 90-91). Dirks 

points to the emphasis on negative aspects in many colonial discourse studies, 

highlighting the unequal relations of power in colonial situations. He wrote that 

colonial discourse studies ‘has come to stand for a field of studies in which the 

writings of colonial officers and agents portray vivid examples of domination’. As 

such, ‘colonial texts are read to reveal the ways in which language inscribes, both in 

its fundamental categories and its florid expressions, the topoi of worlds made up of 

masters and slaves, colonizers and colonized’ (Dirks, 1992, pp. 175-208). Bhabha has 

also at one point in his writings highlighted colonial discourse as having produced 

primarily pejorative images of the colonial subject, stating that such discourse is: 

 

an apparatus that turns on the recognition and disavowal of 

racial/cultural/historical differences... It seeks authorisation for its strategies 

by the production of knowledges of coloniser and colonised which are 

stereotypical but antithetically evaluated. The objective of colonial discourse 

is to construe the colonised as a population of degenerate types on the basis of 

racial origin, in order to justify conquest and to establish systems of 

administration and instruction (Bhabha, 2004, pp. 100-101). 

 

This statement by Bhabha seems somewhat at odds with much of his other work, 

which has been influential in highlighting the ambivalences in colonial discourses. 

This odd statement by Bhabha has been commented on by Nicholas Thomas, another 

writer who himself has teased out in greater detail the complexities and subtleties of 

colonial discourses, and argued that these should not be considered purely as 

perpetuating negative representations (Thomas,1994). Thomas has argued against ‘the 

notion that colonial ideology is an assemblage of negative distortions’ (1994, p. 41). 

Instead, he suggests a ‘pluralization and historicization of “colonial discourse”, and a 
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shift from the logic of signification to the narration of colonialism – or rather, to a 

contest of colonial narratives’ (1994, p. 37). Hulme also offers a more nuanced view 

about colonial discourses that does not assume a negative stance. In his scheme, 

colonial discourses are ‘an ensemble of linguistically-based unified by their common 

deployment in the management of colonial relationships...’. These discourses, argues 

Hulme, are underpinned by the ‘presumption that during the colonial period large 

parts of the non-European world were produced for Europe through a discourse that 

imbricated sets of questions and assumptions, methods of procedure and analysis, and 

kinds of writing and imagery, normally separated out into discrete areas of military 

strategy, political order, social reform, imaginative literature, personal memoir and so 

on’ (Hulme, 1986, p.2). 

 

Colonial discourse then generally refers to strategies employed by, or resulting from 

or produced by colonising projects, which may result in the subjugation and 

domination of colonised peoples, or in a variety of other kinds of depictions, tropes 

and representations of the colonised. Taking another level, analysis of colonial 

discourses (or colonial discourse studies as I shall deploy the term) seeks to 

deconstruct the dominant discourses, to expose spaces wherein the voices of the 

colonised can be more easily recognised and articulated. In this sense, Young argues 

that colonial discourse analysis can have a powerful role in challenging conventional 

forms of knowledge, since this kind of analysis ‘is not merely a marginal adjunct to 

more mainstream studies, a specialised activity only for minorities or for historians of 

imperialism and colonialism, but itself forms the point of questioning of Western 

knowledge’s categories and assumptions’ (Young, 1990, p. 11). There are many and 

growing examples of studies of colonial discourse for particular colonial situations 

and historical contexts. India, for example, has been a site for much of this literature 

and interpretation, with the colonising process and its resulting forms and modes of 

colonial knowledge having become an intense arena for study by the Subaltern Group 

of scholars and others (such as Cohen, 1996). 

 

I have outlined some aspects of these relations, colonialism/colonial discourse and 

coloniser/colonised as a context for my discussion of a parallel set of relations; that is 

between Indigenous knowledge and Western knowledge, the latter being the subject 

of my writings being reviewed in this Essay. The hegemonic knowledges (scientific, 
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governmental, legislative) produced by colonising projects have tended to subjugate 

and/or utilise Indigenous and other local knowledges to further their own agendas. My 

analysis in this Essay is conducted in the context of an exploration of the intersections 

between these relations of knowledge, power and discourse. 

 

Theories of discourse have also been crucial in the literature on governmentality, and 

in exploring technologies of government associated with governmentality (Rose and 

Miller, 2010; Miller and Rose, 1990), and in exploring the specific dynamics of 

governmentality and technologies of government in regard to cultural heritage and 

archaeology in Australia (Smith, 2004). Smith argues that there has developed in 

Australia a scientific discourse of Cultural Resource Management (CRM), managed 

through archaeology, which has been deployed as a technology of government to 

regulate the claims of others – including Indigenous people – to identity and to their 

own heritage and knowledge (2004, p. 93). She states: 

 

Archaeology, offering itself up as possessing scientific and technical expertise 

in managing heritage, renders ‘heritage’ issues, via CRM, as a series of 

technical problems about preservation and  conservation, and thus allows the 

use of archaeological knowledge in regulating and de-politicizing issues of 

identity (2004, p. 93). 

 

I am arguing that, like archaeology in Smith’s discussions, the dominant discourse of 

legally based Western concepts of intellectual property has also established a 

managerial and governmental regime that creates power/knowledge inequalities in 

regard to Indigenous knowledge. 

 

The Development of Discourse on Indigenous Intangible Heritage 

 

Debates and discussions on Indigenous knowledge must necessarily be considered in 

terms of the relationship between that knowledge, and the notion of ‘intangible 

heritage. I referred earlier in this Essay to a ‘definition’ of intangible heritage as 

constructed through international law (the 2003 UNESCO Convention on the 

Safeguarding of the Intangible Heritage). Despite the entry of that instrument, which 

has facilitated some discussions in Australia about intangible heritage, there remains a 
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disjunction between those discussions, and considerations about Indigenous 

knowledge. The latter is often still discussed and debated in terms of intellectual 

property rights. 

 

I have outlined earlier in this Introduction the emergence of several strands of 

discourse. Two of these have dominated for the purposes of my analysis: an official, 

State authorised discourse that is embedded within a context of Western intellectual 

property rights, and which seeks to define, interpret and regulate Indigenous 

knowledge within that context; and an alternative discourse about Indigenous cultural 

and intellectual property rights. This latter, while in some ways offering a challenge to 

the State authorised discourse, is nonetheless still based largely within the Western 

regime of intellectual property laws. As developed most recently mainly by Janke 

(1998), this discourse has produced discussions concerned with finding ways in which 

Western intellectual property law can be used by Indigenous peoples and others 

‘creatively’, to help provide recognition and protection for their cultural products, 

knowledge and expressions. Where this discourse has departed significantly from the 

official discourse, has been in the way it has (re) formulated a description of the range 

of subject matter that constitutes Indigenous cultural and intellectual property. Janke’s 

work was influenced by some earlier work on Indigenous cultural heritage that had 

been produced under the auspices of the United Nations, which resulted in a series of 

reports examining the cultural heritage of Indigenous peoples (e.g. United Nations, 

1993, 1996). Janke’s report used these reports by United Nations Special Rapporteur 

Erica-Irene Daes, and her own work including discussions and public consultations, to 

formulate a ‘working definition’ of Indigenous cultural and intellectual property 

(Janke, 1998, p. 11): 

 

The intangible and tangible aspects of the whole body of cultural practices, 

resources and knowledge systems developed, nurtured and refined by 

Indigenous people and passed on by them as part of expressing their cultural 

identity. 

 

A ‘definition’ of Indigenous cultural and intellectual property was said to embrace the 

following subject matter (Janke, 1998, pp. 11-12): 
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• Literary, performing and artistic works (including music, dance, song, 

ceremonies, symbols and designs, narratives and poetry), 

• Languages, 

• Scientific, agricultural, technical and ecological knowledge (including 

cultigens, medicines and sustainable use of flora and fauna), 

• Spiritual knowledge, 

• All items of moveable cultural property, including burial artefacts, 

• Indigenous ancestral remains, 

• Indigenous human genetic material (including DNA and tissues), 

• Cultural environment resources (including minerals and species), 

• Immovable cultural property (including Indigenous sites of significance, 

sacred sites and burials), and 

• Documentation of Indigenous people’s heritage in all forms of media 

(including scientific, and ethnographic research reports, papers and books, 

films, sound recordings). 

 

In recent and emerging work being carried out by various United Nations bodies, 

including UNESCO and the World Intellectual Property Organization (WIPO), to 

develop international approaches and standards for the recognition and protection of 

Indigenous peoples’ intangible heritage, there continues to be a focus on formulating 

definitions of the subject matter. For example, a WIPO report The Protection of 

Traditional Knowledge: Revised Objectives and Principles for the Protection of 

Traditional Knowledge (2006) has put forward a ‘definition’ of what it terms 

‘traditional knowledge’ as follows: 

 

The term “traditional knowledge” refers to the content or substance of 

knowledge resulting from intellectual activity in a traditional context, and 

includes the know-how, skills, innovations, practices and learning that form 

part of traditional knowledge systems, and knowledge embodying traditional 

lifestyles of indigenous and local communities, or contained in codified 

knowledge systems passed between generations. It is not limited to any 

specific technical field, and may include agricultural, environmental and 

medicinal knowledge, and knowledge associated with genetic resources.  
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One of the themes of my writings, particularly the later ones, has been to develop a 

critique of definitional, classificatory and typological approaches to thinking and 

writing about Indigenous knowledge. In a strategic move over the decade during 

which the works submitted here were produced, I have developed yet another type of 

discourse/knowledge which resides in a different space to those other discourses. I 

have advanced a critique of at least two aspects of both of these other discourses: their 

focus on intellectual property; and their concerns with seeking definitions, typologies 

and classifications for ‘Indigenous knowledge’. The prevailing State sanctioned 

official discourse (particularly that embedded in the intellectual property system) has 

sought ways to accommodate (typically involving regulation, control and definition) 

Indigenous concepts of cultural heritage. I discuss how the governance of Indigenous 

heritage over the past decade has resulted in the formation of this official discourse, 

and the implications of that for my writings as they have developed a critique. 

 

Governing Indigenous Heritage 

 

To understand more fully the conditions in which my publications were produced, I 

outline here the external policy and legislative contexts concerning Indigenous 

intangible heritage in Australia both prior to, and during the years in which they were 

written. The governance and regulation of Indigenous heritage in Australia illustrates 

the tensions between imposed, authoritative State based regulatory regimes, and the 

assertion of rights in control, management and decision making over their own 

heritage by Indigenous peoples and their supporters and advocates. 

 

My reference to ‘State based regulatory regimes’ is informed by the ideas of Foucault 

on governmentality, and also by the elaboration of Foucault’s concept in terms of the 

ways in which governmentality is enacted through diverse processes, systems, 

networks and strategies, in what have been characterised as ‘technologies of 

government’ (Rose and Miller, 2010; Miller and Rose, 1990). These authors explain 

this idea: 

 

We use the term ‘technologies’ to suggest a particular approach to the analysis 

of the activity of ruling, one which pays great attention to the actual 

mechanisms through which authorities of various sorts have sought to shape, 
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normalize and instrumentalize the conduct, thought, decisions and aspirations 

of others in order to achieve the objectives they consider desirable. ... The 

analysis of such technologies of government requires a ‘microphysics of 

power’, an attention to the complex of relays and interdependencies which 

enable programmes of government to act upon and intervene upon those 

places, persons and populations which are their concern (Miller and Rose, 

1990: 8). 

 

In a number of papers and a monograph Smith (e.g. 1998, 2001, 2004) has explored in 

detail the ways in which archaeology in Australia has been mobilised as a ‘technology 

of government’ and, through the practice of Cultural Resource Management, serves to 

establish a scientific discourse that has particular implications for Indigenous peoples’ 

heritage in terms of power and the politics of identity (Smith, 2004). Other writers 

have also drawn on Foucault’s notion of discourse to discuss the construction of 

Indigenous heritage in a discourse of Australian national heritage (Byrne, 1996), 

representations of ‘the past’ in the formation of museums in Australia (Bennett, 1988, 

1995), and the appropriation of Indigenous peoples in discourses of archaeology 

(McNiven and Russell, 2005). It is within this context that my writings have been 

produced over the past decade. They have developed a way of ‘border thinking’ in the 

sense of Mignolo’s (2000) formulation, that has created the conditions in which my 

work has been able to critique the dominant forms of governmentality concerning 

Indigenous knowledge, cultural heritage and intellectual property rights. 

 

The government and regulation of cultural heritage in Australia is also seen in a 

context of tensions and contradictions over ‘whose’ heritage it is. These tensions 

occur at many levels, one of the most prominent of which is in the realm of 

legislation. At a global level, international treaty bodies govern matters such as 

heritage (UNESCO) and intellectual property (the World Intellectual Property 

Organisation or WIPO), and Australian domestic discourses are framed within this 

milieu. Tensions in the governance of cultural heritage focus around notions of this as 

universal or world heritage, vis-a-vis the claims of others such as Indigenous peoples. 

In other ways, these contrasting ideas of heritage have sometimes converged, An 

illustration of this is the way in which an Indigenous ‘past’ in Australia as represented 

by archaeology was ‘appropriated’ by universal discourses. As Smith claims, 
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‘ultimately this past was appropriated as “universal” in the form of ‘World Heritage’ 

when in 1974 Australia became a signatory of the Convention of the Protection of 

World Cultural and Natural Heritage 1972’ (Smith, 2004, p. 95). 

 

Over the decade (1998 to 2008) during which I produced the publications discussed in 

this Essay, a discourse became increasingly apparent, that was centred on the 

relevance, and/or applicability of Western intellectual property rights to the protection 

of Indigenous knowledge. That discourse had its antecedents, at least partly, in earlier 

discourses around ‘protection’ of heritage framed in terms such as ‘preservation of 

antiquities’, or protection of ‘folklore’. I have discussed this latter discourse in my 

book Writing Heritage, and referred to it elsewhere in this Essay. This emerging 

discourse that was shaped, or constructed by intellectual property rights, was 

dominated by the machinations of centralised Australian Federal government 

departments, especially those (e.g. the Attorney General’s Department) that 

administered copyright law, as well as by Department of Prime Minister and Cabinet, 

which promulgated a ‘whole-of-government’ approach to law and policy 

considerations. The technologies of government concerning the regulation, 

administration and control of laws and policies relevant to Indigenous heritage were 

concentrated in the arena of a few Commonwealth government departments and 

agencies, and were also enacted through various State and Territory jurisdictions and 

laws. In general, these official government discourses have perpetuated a notion of 

heritage as variously ‘belonging to’ global or universal entities, and/or to ‘the state’. 

In many Australian laws, ‘Crown’ ownership of ‘resources’ is the norm, with 

‘resources’ sometimes being interpreted to include biological materials (plants and 

animals), and associated knowledge. Indigenous peoples’ claims and interests figure 

importantly in these contexts, generally by being construed by dominant interests as 

marginalised or non-valid. 

 

My writings, as will be detailed more fully in the next chapters, have in part, formed 

an element of the ‘technologies of government’, but at the same time, especially my 

most recent works, were produced as interventions or disruptions designed to 

interrogate and challenge them. My early works (especially the two Parliamentary 

Papers that constitute what I have designated as Group I works) operate largely within 

the domain of the received discourse around ‘intellectual property’. In those papers, I 
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had not as yet clearly separated my own emerging discourse on Indigenous 

knowledge from the technical rational instrumental discourse of intellectual property. 

As I developed my writings over the ensuing years, I became increasingly interested 

in interrogating the latter. The most recent works, as exemplified by Bridging the Gap 

or Crossing a Bridge (2006), and Indigenous Knowledge: Beyond Protection, 

Towards Dialogue (2008), moved further away from working within the discourse of 

intellectual property. Here, I develop a more critical discourse in order to challenge 

what I perceived to be the hegemonic knowledge formations that marginalise 

Indigenous knowledge. It is in these later works that I begin to outline an approach 

that, like Mignolo’s (2000) ‘border thinking’, enables a space in which to contemplate 

a plurality among knowledges. I take up this theme later in this Essay. 

 

Concerns about the preservation of Indigenous cultural heritage were beginning to be 

articulated many decades ago, as I have discussed in my book Writing Heritage. 

Some early writers had identified a need for legislative protection of what was 

sometimes referred to collectively as Indigenous ‘antiquities’, but more rigorous 

attempts to develop preservation legislation did not occur until around the 1950s. 

Those moves were still conducted in a milieu in which the predominant notion of 

Indigenous heritage was as primarily physical, or object based. The shift during the 

1950s towards a growing awareness of the sacred as a dimension of Indigenous 

heritage was a significant development. However, as I illustrated in Writing Heritage, 

in Europeans’ discourses, the ‘sacred’ in Aboriginal heritage was thought of in terms 

of specific places, locations or sites – i.e. the sacred site. This growing awareness of 

the sacred did not yet extend to a greater understanding of the intangible component 

to Indigenous heritage in a more inclusive sense. It was not until the 1970s that 

awareness developed of the close interdependence between physical, object based 

Indigenous heritage, and other elements, including the intangible. This latter 

component or dimension came to the consciousness of Europeans, not so much 

through their awareness of the sacred, but by their growing perception of the need to 

‘protect’ Indigenous peoples’ artistic expressions. Also around this time, Europeans 

began to form an idea that Indigenous peoples had certain kinds of property rights; the 

growth of the land rights movement during the 1960s attested to this realisation. In a 

move that seemed to be ‘ahead of its time’, in 1969 a proposal was developed by 

prominent bureaucrat Herbert (“Nugget”) Coombs that sought to recognise 
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Indigenous property rights in art, sites, ceremony, and elements of material culture 

(Davis, 2007, pp. 281-284). The proposal for ‘Traditional Aboriginal Property’ 

legislation did not progress, but it did signal future developments in official 

discourses that would articulate concerns about lack of recognition for Indigenous 

property rights.  

 

Laws and regulations for the protection of Indigenous heritage, in various forms, had 

already been introduced by some state and territory governments through the 1950s 

and 1960s (such as the Northern Territory’s Native and Historical Objects and Areas 

Preservation Ordinance 1955-1960). Subsequently, legislation was developed at the 

Commonwealth level, with two pieces of legislation being particularly relevant: the 

Aboriginal and Torres Strait Islander Heritage Protection Act 1984, and the 

Protection of Movable Cultural Heritage Act 1986. However, none of this legislation 

provides recognition or protection for Indigenous knowledge, whether considered as a 

component of cultural heritage, or as a form of ‘intellectual property’. 

 

Concerns about the misuse of what came to be referred to in official discourses as 

‘Indigenous intellectual property rights’ began to be articulated during the 1970s. 

Attention was being drawn to the unlawful appropriation of Aboriginal peoples’ 

designs on works of art, which led the Australian Federal Government to attempt to 

reform what they thought were relevant laws. In the 1970s the government established 

a Working Party to ‘examine the nature of legislation required to protect Aboriginal 

artists in regard to Australian and international copyright’ (Davis, 2007, p. 252). At 

that time, as I discuss in Writing Heritage, the debate was couched in terms of 

Aboriginal ‘folklore’, that term having been explained as pertaining to a recognition 

‘that traditions, customs and beliefs underlie forms of artistic expression, since 

Aboriginal arts are tightly integrated within the totality of Aboriginal culture’ (Davis, 

2007, p. 295, quoting the Report of the Working Party on Aboriginal Folklore). It was 

a brief moment in that discourse formation in which there was some 

acknowledgement of the close interconnections between the intangible and physical 

elements of Indigenous heritage. Unfortunately, once again it did not result in any 

legislative framework. One flaw in this approach was its emphasis on arts based 

cultural expressions. Another problem was that these developments were framed in a 

context of intellectual property laws, which constrained an understanding of 
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Indigenous knowledge as property, rather than as heritage. Despite these occasional 

attempts to provide for the inclusion of intangible Indigenous heritage, legislative 

activity generally established an authoritative discourse for the regulation of 

Indigenous heritage, primarily if not exclusively in regard to its physical aspects.  

 

Indigenous Control over Cultural Heritage 

 

A turning point in the governance of, and formation of, a discourse about Indigenous 

cultural heritage was the establishment in 1989 of the Aboriginal and Torres Strait 

Islander Commission (ATSIC). ATSIC had sole responsibility for much of the 

legislative and policy based protection of Indigenous heritage – administered largely 

by means of the Commonwealth Government’s Aboriginal and Torres Strait Islander 

Heritage Protection Act 1984. ATSIC was established under specific legislation, the 

Aboriginal and Torres Strait Islander Commission Act 1989, as a Commonwealth 

statutory authority and the peak body representing Australia’s Indigenous peoples at 

the national level. A 2000 brochure described ATSIC as ‘Australia’s principal 

democratically elected Indigenous organisation’. The brochure, purporting to 

represent the voice of Indigenous peoples, states ‘ATSIC’s vision is of Aboriginal and 

Torres Strait Islander people and communities freely exercising our legal, economic, 

social, cultural and political rights’ (ATSIC At a Glance, Canberra 2000). Among the 

tasks for ATSIC, the brochure claims, is to advocate ‘Aboriginal and Torres Strait 

Islander issues at the regional, national and international level’. Given that one of 

ATSIC’s stated aims was to ensure that the Australian Government introduced 

measures for recognition and protection of Indigenous cultural rights in cultural 

heritage, and that intangible heritage constitutes a significant component of this 

heritage, a major question is how well was this aim being achieved. Despite a 

comprehensive review of the heritage protection act in 1996 by Justice Elizabeth 

Evatt (1996), one of the consistent gaps in that legislation that remained was its lack 

of provisions for the recognition and protection of the intangible component of 

Indigenous heritage. The introduction and operation of the Aboriginal and Torres 

Strait Islander Heritage Protection Act 1984 and of ATSIC were key developments in 

the official discursive production relating to Indigenous heritage that eventually 

prompted me to pursue the development of my writings as a critique. 
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Developments by Australian governments to regulate Indigenous heritage through the 

machinery of law, government and bureaucracy resulted in a dominant managerial 

discourse - what Smith has called an ‘authorized heritage discourse’ (Smith, 2007). 

She has characterised this discourse as emphasising ‘the material, or tangible, nature 

of heritage, along with monumentality, grand scale, time depth and aesthetics’ (Smith, 

2007, p. 163). This authorised heritage discourse is, says Smith, ‘informed by 

archaeological concerns with materiality and assumptions about the representational 

relationships between material culture and identity, [and it] obscures or marginalizes 

or misrecognizes those identities created using conceptualizations of heritage that sit 

outside of the authorized heritage discourse’ (2007, p. 164). Smith has drawn on 

Foucault’s theory of governmentality to argue that archaeological knowledge – a 

significant constituent of the authorised heritage discourse - is among those forms of 

knowledge that form a ‘technology of government’. Here, Smith is drawing from 

ideas developed by Miller and Rose (1990), also following Foucault on 

governmentality, in which ‘attempts to instrumentalize government and make it 

operable also have a kind of ‘technological’ form’ (1990, p. 8). Here, ‘technologies of 

government’, ‘seek to translate thought into the domain of reality, and to establish ‘in 

the world of persons and things’ spaces and devices for acting upon those entities of 

which they dream and scheme’ (1990, p. 8). Miller and Rose use the term 

‘technologies’ to ‘suggest a particular approach to the analysis of the activity of 

ruling, one which pays great attention to the actual mechanisms through which 

authorities of various sorts have sought to shape, normalize and instrumentalize the 

conduct, thought, decisions and aspirations of others in order to achieve the objectives 

they consider desirable’ (Miller and Rose, 1990, p. 8). Archaeology is, in Smith’s 

view, one such technology of government. She writes that archaeological knowledge 

is ‘a body of knowledge that the State deploys to help policy makers and legislators 

understand, make sense of, regulate and govern demands and claims based on appeals 

to the past’. The ‘archaeological governance of knowledge’, argues Smith, ‘and the 

claims to identity associated with that heritage, disallows any acceptance of the 

legitimacy of difference – rather all things must be understood through the lens of 

archaeological science’ (Smith, 2007, p. 163). It is in this context that I have produced 

my writings as a body of critique. My aim has been to develop this body of critique to 

challenge and question the dominant, official discourses on Indigenous heritage, and 

to provide for a recognition and validation of Indigenous knowledge as a different 
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form of knowledge in its own right. My body of works has also functioned to argue 

for dialogue in and amongst a plurality of Indigenous and other knowledge traditions. 

 

Over the period in which I have produced the works being reviewed in this Essay, 

there have been developments at government level that in various ways have 

influenced, or been influenced by, and contributed to the formation of this authorised 

heritage discourse. Many of these developments occurred (during 1996-2007) under 

the administration of a conservative Federal Government led by Prime Minister John 

Howard. They have, at least indirectly, had the effect of limiting the capacity or 

willingness of the State to effectively hear, and act upon, the legitimate claims by 

Indigenous people to have their cultural rights (including in heritage) recognised and 

supported. These have included the abolition of ATSIC in 2004, a refusal to advance 

the agendas on reconciliation and recognition of Indigenous rights, and a major 

government intervention in Australia’s Northern Territory intended to ‘address’ 

chronic community problems. At non-government levels, the past decade has seen 

Indigenous people and others concerned about lack of progress on cultural recognition 

shift to a more local and community focus for action for change. The following 

summary and review of my writings will highlight some of the challenges in 

maintaining a constant theme (critique) in the midst of this rapidly changing external 

context. 

 



 44 

Chapter Two: Entering the Discourse (Group I Publications) 

 

1 Indigenous Peoples and Intellectual Property Rights (IPIPR, 1997) 

2 Biological Diversity and Indigenous Knowledge (BDIK, 1998) 

 

The production of the papers in this Group, and others written earlier (mentioned 

above), marked the formal beginning of my entry into what I have identified as a State 

sanctioned discourse relating to Indigenous knowledge, that is embedded in Western 

intellectual property rights regimes. I have identified that official discourse as having 

been formed from a number of strands having to do with relations of power, 

knowledge, and governmentality (Foucault, 1980, 1991). I am arguing that this 

discourse was formed, and is in the process of continued development, through the 

formulation and operation of various government policies, legislative processes, 

debates, discussions and administrative activities having to do with intellectual 

property rights and a perceived view of Indigenous intangible heritage. These 

policies, laws, and administrative procedures constitute elements of what Miller and 

Rose have termed ‘technologies of government’ (Miller and Rose, 1990). This official 

discourse is largely fashioned and enacted through the nation State (Australian 

Commonwealth Government) and its machinery of legislative and executive-

administrative powers, underpinned by a dominant and entrenched knowledge based 

in intellectual property rights schemes as one strand of Western law. I suggest that 

this discourse on Indigenous heritage that is based in intellectual property, is in the 

same category as what Porter (2006) refers to as a ‘sites discourse’ and Smith as an 

‘authorized heritage discourse’ (2006, 2007, pp. 159-171).. 

 

The dominant official discourse of governmentality during the period in which this 

group of my published works was produced, was enacted, or expressed through 

various technologies - laws, policies and administrative approaches - that largely 

upheld, or reinforced a view that Indigenous knowledge was an entity to be 

‘managed’ or even constructed within the domain of Western intellectual property 

rights. These early works of mine, in contrast to my later writings, remained 

predominantly within this official discourse. By this I mean that my works reviewed 

in this Chapter interrogated possible ‘remedies’ or ways of protecting Indigenous 
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knowledge by surveying existing intellectual property laws, and other law and policy 

in the realm of biodiversity and heritage. They were written with an implicit 

acknowledgement that the prevailing technologies of government could provide 

means for recognition and protection for Indigenous knowledge. But at the same time, 

they made evident the limitations of existing technologies of government (law, 

language, discourse, procedures, analyses and so on) that were being deployed in 

relation to the regulation and management of Indigenous heritage, and therefore 

developed a strategy by which these technologies could then be exposed to the 

critique that was developed in my subsequent works. In other words, I am suggesting 

that the production of this Group of papers was a necessary phase for my writing and 

thinking, in order to develop the critique that became more clearly articulated in my 

subsequent writings. 

 

The works in this Group were produced during 1997 to 1998 as background research 

papers for the Australian Parliamentary Library. They functioned partly as 

compilations or reviews of current policy developments relating to the ‘protection’ of 

Indigenous knowledge. In them, I also began the theme that I was to pursue 

throughout my work, that is, a critique of a discourse of intellectual property that had 

emerged as the prevailing approach to protecting Indigenous intangible cultural 

heritage. These papers were written largely as responses to developments in the 

government and political arenas concerning Indigenous artistic designs and 

infringement of copyright. The second paper was written on the basis of a concern I 

had that those developments were not adequately including discussion of Indigenous 

biodiversity-related knowledge insofar as this also intersected with intellectual 

property laws. Those developments, and a growing public consciousness about the 

infringement of copyright in Aboriginal artists’ designs, and the inadequacies of 

intellectual property laws, together contributed to the formation of the official 

discourse I have delineated above. In my usage of the term ‘discourse’, I envisage it 

encapsulating debates, discussions, utterances and statements, regulatory processes, 

and policy decision making relating to law, Indigenous peoples’ growing concerns 

and interests in protection of their intangible heritage, and a set of questions and 

emerging interests in Indigenous peoples’ inherent rights.  
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At about the same time as a discourse concerning Indigenous heritage (primarily as 

expressed in art and designs) and copyright/intellectual property was being formed, a 

parallel strand of discourse was also emerging in Government and public policy 

arenas, which had as its focus an interest in Indigenous rights. One of the visible 

expressions of this interest in rights was a report released in 1995 by the then Labour 

Government led by Prime Minister Paul Keating entitled Rights, Recognition and 

Reform (Recognition, Rights and Reform: A Report to Government on Native Title 

Social Justice Measures). Among the proposed reforms outlined in that report was the 

recognition of Indigenous cultural and intellectual property rights. A Social Justice 

Package was part of that Government’s response to the 1992 High Court Decision in 

Mabo and the 1993 Native Title Act. The Social Justice Package was intended to 

introduce a range of policy initiatives that would encourage the full participation of 

Indigenous Australians in the economic, social, economic and cultural life of the 

nation. The Government’s interest in Indigenous rights was also influenced by 

discussions and debates at the international level on Indigenous cultural heritage 

rights, including cultural and intellectual property. 

 

The two papers in this Group had begun as ideas I developed to produce papers 

detailing my critique on current approaches to protecting Indigenous intangible 

heritage. I offered the idea to a personal contact I had then in the Australian 

Parliamentary Library, and they were accepted as reports that would be commissioned 

by the Australian Parliament’s Library and Information Services Branch. Drafts of 

these papers were prepared, and then subjected to a workshop discussion process. 

When completed, they were placed on the Parliamentary Library’s website. The first 

paper, completed in 1997, was produced as a way of entering the discourse on 

‘Indigenous intellectual property’, and provides an overview of laws and policies that 

were seen as having the potential to protect Indigenous knowledge (as a form of 

‘intellectual property’, to employ the language of the discourse I am critiquing). The 

second paper, completed in 1998, was designed to complement the first and focused 

on Indigenous rights in biodiversity and associated knowledge. That second paper 

responded to what I saw as a gap in the Indigenous intellectual property discourse, in 

which there had been inadequate consideration those aspects of ‘Indigenous 

intellectual property’ having to do with environment and biodiversity. My view at the 

time that the discourse was over emphasising arts-related elements of Indigenous 
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intangible heritage, to the detriment of an understanding of Indigenous heritage as a 

more inclusive concept. 

 

These Group I papers were produced while I was employed (up to the year 2000) in 

the Aboriginal and Torres Strait Islander Commission. As an employee in a policy 

development role in an organisation that was essentially a Commonwealth 

bureaucracy, I was required to work within understood parameters of government and 

public service expectations concerning policy and legislation. For many years I was 

working in areas in ATSIC that were concerned with administering the 

Commonwealth Government’s national Indigenous heritage protection legislation (the 

Aboriginal and Torres Strait Islander Heritage Protection Act 1984). I was also 

involved in policy formulation and advice more widely on Indigenous land, heritage 

and environment issues in ATSIC. In my work during some years of that period (1989 

to 1996) I maintained an implicit sense of confidence in the potential capacity, or at 

least in a willingness of the Australian Commonwealth Government and its relevant 

departments and agencies, most especially ATSIC, to exercise full responsibility for 

ensuring recognition and protection of Indigenous peoples’ rights in their cultural 

heritage. After 1996, with the change to a conservative government in Canberra, there 

was a significant shift in the approach by the national government, to abandon support 

for ideas about Indigenous rights and self-determination. ATSIC was to ultimately be 

abolished in 2004, and in the years leading up to that, any autonomy the organisation 

may have had in regard to Indigenous rights in heritage and related issues was rapidly 

eroded, so that it became quite quickly little more than a part of the mainstream 

Commonwealth bureaucracy. 

 

The existence of ATSIC posed something of a paradox in terms of Indigenous 

peoples’ opportunities to contest the dominant official discourses and knowledges that 

were founded in Western intellectual property rights, and in notions of universal 

heritage. As an agency of the Commonwealth government, ATSIC constituted one of 

the central sites for the development and operation of technologies of government 

(Miller and Rose, 1990) that were founded upon dominant Western discourses and 

knowledges. The administration of Commonwealth heritage legislation, and of 

intellectual property laws – the two main arenas in which Indigenous knowledge 

protection might be considered – was performed largely through authoritative bodies 
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of expertise (such as archaeological and legal) mobilised by the State (see Smith, 

2004). 

 

Yet ATSIC was also established in order to provide a ‘voice’ for Indigenous peoples, 

to enable them to represent and advocate their own claims regarding their culture and 

heritage. ATSIC then, was at once a kind of site for the production and maintenance 

or expression of dominant discourses and technologies  of government, while at the 

same time also constituting a channel for challenging those discourses, In my role as 

an employee of ATSIC, and also for some of my time as an independent writer, my 

work was informed by my implicit assumption that ‘the State’, articulated through the 

machinery of government agencies, would be the primary vehicle for bringing about 

the realisation of Indigenous peoples’ self-determination in regard to their cultural 

rights – especially for Indigenous knowledge and other forms of intangible heritage. 

This was despite the notion that self-determination, conceptually at least, was not 

something that should be bestowed on the people by a benevolent government, but 

was, rather, for the people themselves to bring about. In this regard, although ATSIC 

was stated as being, among other things, a vehicle for self-determination for 

Indigenous people, in effect, this was not a realistic goal given the close relationship 

between ATSIC and the Commonwealth Government. At the same time as I was 

working broadly in support of the policy and legislative goals of ATSIC and the 

Commonwealth Government, I was also beginning to pursue my own independent 

writings in which I began to question the capacity or relevance of existing laws and 

policies in their applicability to Indigenous heritage – especially the intangible aspects 

of that heritage.  

 

My emerging critique had developed from my reading of the prevailing discourse in 

legislation and policy in Australia concerning Indigenous intangible heritage that was 

primarily entrenched in intellectual property rights, especially copyright. Throughout 

the 1970s to 1990s there were several cases of infringement of Aboriginal peoples’ 

copyright in designs on artworks, which were of increasing concern to many 

government officials, politicians, academics and activists, and of course, Indigenous 

peoples themselves. Partly in response to these instances of infringement, in 1994 the 

Federal Government released an Issues Paper called Stopping the Rip-Offs: 

Intellectual Property Rights for Aboriginal and Torres Strait Islander People. That 
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Issues paper was developed to review the adequacy of existing Australian intellectual 

property laws – principally copyright law – in providing protection for Indigenous 

peoples’ artistic designs. Stopping the Rip-Offs was released by the Attorney General, 

and called for responses from the wider public. Working in ATSIC at the time, I had 

submitted a policy recommendation to the Board of Commissioners and the 

Executive, to develop a response to the Stopping the Rip-Offs paper, and formulate 

more widely an approach to protecting the cultural and intellectual property rights of 

Indigenous peoples. In that policy recommendation, I had made reference to a 

Decision that had earlier been agreed to by the ATSIC Board on this subject. The 

Board of Commissioners comprised Aboriginal and Torres Strait Islander people who 

had been elected through an electoral system devised specifically under the ATSIC 

model, to represent local communities and organisations. As such, under the relatively 

autonomous system that was ATSIC at that time, the Board was able to exercise its 

decision-making responsibility for Australia’s Indigenous people, and present advice 

to the Government. 

 

That ATSIC Board Decision was informed by emerging standards being developed in 

the United Nations, especially in regard to cultural heritage. Through the mid-1990s a 

Special Rapporteur to the UN had provided reports (United Nations, 1993, 1996) 

urging the protection of Indigenous cultural heritage, taking the view of that heritage 

as ‘holistic’ and comprising both intangible and intangible dimensions. Those reports 

have remained an important resource and influence in policy formulation both 

internationally, and in some sectors of Australian critical debate and practice on 

Indigenous heritage. Drawing from all these debates, reports and developments, I was 

increasingly coming to the view that, given the limitations in existing intellectual 

property laws to protect Indigenous intangible heritage, what was needed was what 

were called sui generis measures. This means the development of distinct or unique 

approaches – both legislative and non-legislative – to protection for Indigenous 

cultural and intellectual property rights. It seemed to me that a fundamentally new and 

different approach was essential, and this was what formed the basis for my writing 

and publishing. My developing critique of the intellectual property discourse being 

used in regard to Indigenous heritage, and my interest in developing new approaches 

grew in two, inter-related ways. One of these was to work within the ATSIC 

bureaucracy, to assist that organisation to develop a response to the Stopping the Rip-
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Offs paper. The other element of my critique was to pursue my own independent 

research and writing.  

 

In the ATSIC context, I managed an external consultancy project that was to 

ultimately result in the report Our Culture, Our Future: Australian Indigenous 

Cultural and Intellectual Property Rights, written Terri Janke, a leading Indigenous 

advocate and scholar in this field (Janke, 1998). That report became an important 

reference point in developing a critique in Australia of the lack of legislative 

protection for Indigenous intangible heritage. It was instrumental in introducing a 

discourse into Australia on Indigenous cultural and intellectual property rights. The 

production of Our Culture, Our Future was also supported by the Australian Institute 

of Aboriginal and Torres Strait Islander Studies (AIATSIS), a leading research 

organisation founded in 1964. The emerging discourse in Australia on Indigenous 

cultural and intellectual property was shaped by further reports, publications, debates 

and discussions. For example, the Australian Copyright Council, an independent, non-

profit organisation dedicated to informing the wider public about developments in 

copyright law, contributed an important component to this discourse by releasing a 

Discussion Paper in 1998 entitled Protecting Indigenous Intellectual Property 

(Australian Copyright Council, 1998). 

 

Notwithstanding the centrality of the report Our Culture, Our Future in debates and 

discussion around Indigenous intangible heritage, I was keen to pursue the debate 

even further, beyond what I still saw as the limitations of the work being done by 

ATSIC and government. I had the view that there was a lack of real progress by 

governments in developing ways of recognising and protecting the distinct rights of 

Indigenous people in their intangible cultural heritage, and an over-reliance on arts 

related knowledge and use of conventional intellectual property rights – particularly 

copyright laws. 

 

The Works in Group I 

 

In the first paper in Group I, Indigenous Peoples and Intellectual Property Rights 

(IPIPR), my main argument is that the existing laws in Australia, especially 
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intellectual property laws, ‘had failed to meet Indigenous peoples’ expectations and 

aspirations regarding protection of their cultures’. Given this, I wrote: 

 

 The development of new sui generis legislative systems that provide 

recognition of the full range of Indigenous peoples’ cultural products and 

expressions, and which enable community empowerment for the control of 

their cultures, is the only way to achieve a just solution to the problem faced 

by Indigenous peoples in their intellectual property rights. (ii) 

 

IPIPR begins to take up my interest in terminology, in problems of definition, and in 

seeking a greater understanding of the content of Indigenous intangible heritage. It 

argues for an ‘integrated’ view of Indigenous culture; in other words, for a greater 

awareness about the interconnections between the intangible and the physical 

elements of that heritage. Throughout IPIPR I use the term ‘intellectual property’ to 

denote Indigenous cultural heritage. My later papers question that equivalence, and 

devote more space to examining the complex and often fraught relationship between 

Indigenous intangible heritage and Western notions of intellectual property.  

 

IPIPR maps out an idea as to what might comprise the range and extent of what is 

termed Indigenous ‘intellectual property’. This is a different, though related tactic to 

my subsequent listing, in the next publication (see below), of what I considered to be 

the main features of ‘Indigenous knowledge’. While this attempt to define 

‘Indigenous intellectual property’ was a useful device for that paper and for the time, 

in later writings I question the notion that Indigenous knowledge can, or should be 

‘defined’ by listing its presumed contents. This encyclopaedic or classificatory 

approach to understanding, or defining aspects of Indigenous cultural heritage, 

whether referred to as ‘Indigenous intellectual property’, or ‘Indigenous knowledge’, 

is critiqued in my more recent papers, especially in Indigenous Knowledge: beyond 

Protection, Towards Dialogue (IKBP). 

 

Although useful at the time, and in the context of developments then, IPIPR is 

problematic in its readiness to equate Indigenous IP with cultural heritage. In later 

papers I take up the question as to whether Indigenous cultural heritage can in fact be 

considered as a form of property in the Western sense of the term. As my writings 
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have developed, and especially in my recent and current work, I have moved 

increasingly away from using the terminology of ‘intellectual property’ or 

‘Indigenous intellectual property’ to describe the subject matter of intangible heritage 

that is my central concern. 

 

There are other assumptions I made in IPIPR that became the focus of more rigorous 

discussion and questioning in my later papers. One of my concerns is the emphasis, in 

the public policy arena at least, on a perceived need to manage Indigenous heritage in 

terms of its ‘protection’. While I agree with an urgent need to protect this heritage 

(including Indigenous languages, which are rapidly disappearing), there are equally 

important needs for the maintenance of this heritage (by supporting intergenerational 

transfer, among other activities), and for recognition of Indigenous peoples’ rights to 

it. By the ‘maintenance’ of this heritage, I mean the range of activities that encourage, 

support and facilitate the ongoing use by Indigenous people of their heritage, on their 

land and in their communities. If, as I had assumed in these early papers, Indigenous 

intangible heritage is in need of protection, the question is, what does it require 

protection from? These Group I publications take the view that Indigenous intangible 

heritage suffers from being appropriated and misused. IPIPR outlines three aspects, 

elements or components of this heritage, to illustrate the extent to which it has been 

appropriated by others (mainly, though not exclusively non-Aboriginal people). These 

are ‘arts and cultural expressions’, ‘Indigenous knowledge and biological diversity’, 

and ‘human genetic material’. The first of these categories or classifications of 

‘Indigenous intellectual property’ has most frequently been discussed in terms of the 

capacity or limitations of copyright law to protect Indigenous art based designs and 

images. The second category has been discussed in regard to the activity known as 

‘bioprospecting’ (and referred to by Indigenous peoples and their advocates as 

‘biopiracy’), which is the search for potentially useful, commercially viable plants and 

plant products. The third category has often had as a major focus a global project 

called the ‘Human Genome Diversity Project’, the goal of which was ‘to collect and 

analyse DNA samples from diverse, predominantly indigenous, populations and “to 

develop databases and resources that could be used to investigate new questions in the 

future”’ (Whitt, 2009, p. 78). Each of these three areas of study and discussion has as 

a major focus, the problem of exploitation or misappropriation of elements of 

Indigenous heritage and knowledge. While the formation of these categories provided 
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a useful analytical frame for my discussion at that time, in the light of the way my 

work developed beyond IPIPR, it is important to point out that these are European 

constructs. Aside from any analytical value in using such constructs in discussions, 

they can also illustrate the way that Indigenous cultural heritage in its most inclusive 

sense risks compartmentalisation and classification for the purposes of State 

authorised regulation and management. 

 

While I devoted some space in these early writings to discussing questions of 

definition of Indigenous intangible heritage, in IPIPR I acknowledge what were 

thought to be the views of Indigenous people in regard to their cultural heritage (this 

raises the question as to how this view was obtained or constructed in my writings). I 

assert that ‘Indigenous peoples consider their intellectual property rights are an 

integral component of a “holistic” cultural heritage, which includes a wider range of 

subject matter than can be accommodated within existing intellectual property laws’ 

(p. 38). Although my discussion in this paper is framed in the terminology of 

intellectual property, I question the applicability, or relevance of Western intellectual 

property laws to Indigenous intangible heritage. The paper outlines the fundamental 

differences between the Western concept of intellectual property, and Indigenous 

intangible cultural heritage, and argues that the former is ‘based on the notion that 

ideas, innovations and inventions, expressed through various material forms, can be 

owned, and that individuals have distinct property rights to these forms of creative 

expressions and products’ (p. 6). The paper emphasises the problem of endeavouring 

to use copyright law to protect Indigenous cultural heritage, stating that ‘…the need to 

rethink the fundamental bases of copyright and other intellectual property laws is 

created not only by advances in technology, but also by the increasing assertion by 

Indigenous peoples of their cultural rights’ (p. 7).  

 

There is a paradox in the relationship between copyright and Indigenous cultural 

heritage, which is apparent, though not fully explored in IPIPR. In some sectors of the 

community (mostly in government and legal sectors), copyright law is discussed and 

debated in terms of its potential to help protect Indigenous peoples’ creative works 

from exploitation. But at the same time, as illustrated by some court cases, this law 

has failed to adequately protect Aboriginal peoples’ designs on artworks. In the court 

cases referred to, Aboriginal people claimed that their copyright had been infringed in 
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the inappropriate uses by others of their clan designs, and sought redress for damages 

(Janke, 1998; Australian Copyright Council, 1998). IPIPR does not enter into a 

detailed discussion about the use, or relevance of copyright and other intellectual 

property laws for Indigenous cultural heritage. Instead, it raises the idea that 

Indigenous people have a distinct class of rights based on their unique cultures: what I 

refer to as their ‘cultural rights’. The concept of Indigenous cultural rights recognition 

becomes a central theme in some of my later writings, notably Law, Anthropology, 

and the Recognition of Indigenous Cultural Systems (LARICS). 

 

IPIPR refers to criticisms that Indigenous peoples themselves have made of Western 

intellectual property (IP) systems. This points to (though does not elaborate in this 

paper) the tensions and seeming contradictions, or paradox that intellectual property 

may be regarded as both an element of Indigenous cultural heritage (as defined in this 

paper), and also as a set of laws, or measures that can be used to exploit and 

misappropriate Indigenous heritage. In this, and other discussion papers (see for 

example Australian Copyright Council, 1998; Janke 1998), a view is presented to 

support the idea that IP can offer potential avenues for protecting aspects of 

Indigenous intangible heritage. Indigenous peoples themselves, given the right 

conditions and support, can also use IP in this way. Notwithstanding the potential for 

IPRs to be used by Indigenous people, in IPIPR I present briefly some of the reasons 

that Indigenous people have critiqued these. One reason cited is that IPRs promote the 

commercialisation or commodification of cultural products and expressions at the 

expense of Indigenous peoples’ cultural rights and ownership. Another reason is that 

there is inadequate information and education available for Indigenous peoples about 

how they can use IPRs to protect their own cultural heritage. A third reason is that 

IPRs are essentially incompatible with Indigenous cultural heritage and ‘ignore the 

complexities of such Indigenous systems’ (p. 8). The IPR system, in this view, is 

based on Western notions of property that emphasise individual ownership and 

alienability. As I state in that paper ‘the property rights established by these systems 

are essentially managed as commercial transactions, and are not designed to protect 

cultural products and expressions’ (p. 8). In some views, Indigenous peoples have 

regarded intellectual property laws as posing an actual or potential threat to their 

‘systems of informal innovation, and communal rights and responsibilities in cultural 

products and expressions’ (p. 8). In those views IPRs threaten, or impede Indigenous 
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peoples’ opportunities to maintain their own, culturally based practices, laws, 

traditions and customary codes. In IPIPR I did not elaborate on what I thought those 

‘Indigenous systems’ are, and precisely in what ways IPRs may threaten or impede 

those. 

 

The paper IPIPR surveys a range of developments, laws and standards, including 

international ones based in the United Nations relevant to the recognition and 

protection of Indigenous intangible heritage, as a prelude to examining reforms that 

might be introduced in Australia to provide better protection. I argue in IPIPR that, 

rather than the over-emphasis on IP laws, it may be more useful to consider protection 

by looking to reform of Australian heritage laws, as that may imply a recognition ‘that 

Indigenous peoples’ intellectual property is a component of their cultural heritage’ (p. 

34). IPIPR also refers briefly to other developments such as the Native Title Act 1993 

as a possible avenue for potential recognition and protection of Indigenous cultural 

heritage, especially intangible heritage. I suggest that native title may offer 

possibilities for recognition of Indigenous ‘customary rights’, as the Native Title Act 

‘may be interpreted to include recognition of Indigenous knowledge as intellectual 

property rights within the meanings and definitions of native title’ (p. 35). IPIPR also 

briefly surveys non-legislative reforms that endeavour to seek recognition of 

Indigenous rights in intangible heritage, such as guidelines, protocols and agreements. 

It also reviews are ‘sui generis legislative options and community rights’, and ‘other 

models’ such as ‘traditional resource rights and intellectual integrity rights’ (pp. 36-

37). Sui generis means literally ‘of its own kind’ and these options consist of 

legislative and other developments (such as policies and statements and declarations) 

that are innovative and original rather than such measures based on use of existing 

laws or amendments of those. IPIPR elaborates a little on the kinds of legislative and 

other reforms that might be considered in providing more effective recognition and 

protection for Indigenous intangible heritage. I state: 

 

 Reforms to existing laws are best accompanied by the formulation of a new 

sui generis legislative arrangement that provides for community controlled 

decision-making, and financial benefits to Indigenous communities for the use 

by the wider community of their cultural products, expressions and knowledge 

(p. 38) 
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The rhetoric of financial benefits (‘benefit-sharing’) for the use of Indigenous 

knowledge is modelled on that employed in the United Nations Convention on 

Biological Diversity. However, IPIPR does not consider the question as to whether, or 

to what extent Indigenous peoples themselves share the same, or similar ideas about 

benefit-sharing, or instead, whether that is a concept imposed on these peoples by the 

United Nations and other external bodies. Questions relating to benefit-sharing and 

the CBD as it relates to Indigenous knowledge is the subject of the second paper in 

this Group, discussed below. 

 

The second paper in this Group, Biological Diversity and Indigenous Knowledge 

(BDIK), continues my critique of the emphasis on intellectual property rights in 

debates and discussions on Indigenous intangible heritage. It extends the debate 

further by considering those aspects of Indigenous intangible heritage relating to 

environment and natural resources – what I have termed biodiversity (or biological 

diversity). BDIK begins by drawing attention to the close interdependence between 

Indigenous peoples’ knowledge, and the lands and environments in which they live: 

 

 They [Indigenous peoples] have established distinct systems of knowledge, 

innovations and practices relating to the uses and management of biological 

diversity on these lands and environments (p. i) 

 

 These lands and environments are vital for their survival, providing a wide 

array of substances for food, shelter and implements … Together with 

Indigenous peoples’ social, political and religious systems, lands and 

environments are interwoven into a tightly integrated cultural system that 

derive their meaning from the Dreaming. This integrated cultural system 

forms the basis for Indigenous knowledge. (p. 5) 

 

The paper outlines the increasing loss of biodiversity in Australia ‘due to 

industrialisation and urbanisation, land clearances, farming and agricultural 

activities’. At the same time as these threats: 
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 Biological diversity is increasingly becoming recognised as important beyond 

its purely scientific interest. Social and economic values of biodiversity are 

assuming greater significance as a range of different groups, including 

Indigenous peoples assert their claims and interests (p. 1). 

 

As with the earlier paper, this one takes up themes of lack of recognition for 

Indigenous peoples’ rights in their knowledge, and the problem of exploitation of that 

knowledge. Also as with the previous paper, BDIK reaffirms my view that IPRs have 

very limited capacity for recognising Indigenous peoples’ rights in their biodiversity-

related knowledge, and associated practices. I also argued that other laws such as 

native title, heritage and environment laws have limited scope for providing such 

recognition.  

 

My earlier paper began to question the equivalence so often stated in the Indigenous 

intellectual property discourse, between Indigenous knowledge and intellectual 

property. BDIK shifts even further from considerations about Indigenous knowledge 

within the framework of IP, and has as its focus instead protection and recognition 

measures that may be introduced within the context of the United Nations Convention 

on Biological Diversity. Like its companion piece, BDIK presents a survey of laws, 

policies, and the development of standards at international levels, and within Australia 

‘as a context for discussing some possible measures for the protection of Indigenous 

knowledge’ (p. i). This paper also marks an important move away from the survey of 

laws approach in the previous paper. Here I began to develop my thoughts around 

ideas of dialogue between Indigenous peoples and the wider community – a theme 

that was to become central to my later paper Indigenous Knowledge: Beyond 

Protection, Towards Dialogue. In BDIK I wrote: 

 

Ultimately, the most effective approach is to establish a dialogue with key 

interest groups such as industry, intellectual property organisations, 

Indigenous communities and organisations, governments and conservation 

groups. Discussions could then proceed towards developing an integrated 

conservation and benefit-sharing system based on a partnership between the 

key organisations and sectors (p. ii) 
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In BDIK I outline some of what as I refer to as the ‘values’ of biological diversity and 

its knowledge associated with it, referring to its growing importance ‘beyond its 

purely scientific interest’ (p. 1). Its social and economic values include those arising 

from the contribution this knowledge makes to the Aboriginal ‘bush foods’ industry. 

This part of the paper develops critical themes around ideas of ownership and rights in 

biodiversity and the natural environment, and the vexed issue of competing claims 

and interests. Contested notions of the natural environment as national heritage, 

versus the particular claims and interests in the environment by Indigenous peoples 

are mentioned here. This implies a question about the ‘ownership’ of knowledge 

itself, which returns to my theme about Indigenous peoples’ having claims to a 

distinct class of rights in their ‘knowledge of, and practices relating to the 

management, use and conservation of biological diversity’ (p. 2). As with the 

previous paper (IPIP), in this one I maintain an interest in the notion of a distinct class 

of Indigenous rights: 

 

 Indigenous peoples have for a long time advocated their wish to be recognised 

as having unique rights, based on their distinct Indigenous status. While the 

focus in the quest for Indigenous rights has been on land rights, Indigenous 

peoples assert that they also have rights in the biological resources on the 

lands, and in the knowledge they possess of these resources. (p. 8) 

 

This question of Indigenous peoples’ ‘distinct rights’ is little explored in BDIK, 

except to detail some of the ways in which those rights have been ignored or 

infringed. One example of this is through the activity called bioprospecting. This term 

was introduced in my previous paper as the ‘search for potentially useful plants 

related substances [and plants] that can be developed into marketable commodities 

such as pharmaceuticals, pesticides and cosmetics’ (p. 2). BDIK suggests that 

initiatives such as joint managed protected areas, and regional and local agreements 

can achieve a balance between conservation and recognition of Indigenous rights (p. 

5). 

 

My preoccupation with the problem of defining and classifying Indigenous intangible 

heritage (and with providing a critique of attempts to define and classify) is featured 

in this, as in the previous paper. In BDIK I drew attention to attempts in some of the 
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literature to ‘define’ Indigenous knowledge by listing what have been referred to as its 

‘distinctive features’, which include: 

 

• Collective rights and interests held by Indigenous peoples in their knowledge 

• Close interdependence between knowledge, land, and other aspects of culture 

in Indigenous societies 

• Oral transmission of knowledge in accordance with well understood cultural 

principles, and 

• Rules regarding secrecy and sacredness that govern the management of 

knowledge (p. 5) 

 

In my later works I offer a critique of what I considered to be an overemphasis in 

many debates and discussions about Indigenous knowledge on encyclopaedic 

approaches to that knowledge that endeavour to define it by classifying. Nonetheless, 

BDIK employs such a listing as an analytical device for emphasising the inclusiveness 

of Indigenous knowledge, its close interdependence with the physical aspects of 

Indigenous heritage, its sacred and secular dimensions, and its relationship to land. By 

thus highlighting these characteristics, I am taking a further step towards distancing 

my views from the prevailing Indigenous intellectual property discourse that is the 

subject of my ongoing critique throughout my writings. BDIK highlights the 

integration of the wide range of elements that make up Indigenous knowledge 

(including ceremonial and ritual objects, performances, artistic designs, works and 

expressions, song, dance and story, and subsistence and land and environment 

management activities) (p. 6). It is this inclusive whole of culture aspect of 

Indigenous knowledge that renders it incompatible with Western laws. 

 

An important consideration in discussions and writing about Indigenous knowledge is 

that such knowledge does not exist ‘just by itself’, as knowledge for its own sake. It is 

as much about practice, and people who are the owners, holders and users of this 

knowledge, as it is about some ethereal concept that is out of time and out of place. 

BDIK outlines some of the ways in which Indigenous knowledge finds expression 

through various practices such as hunting, and fishing. Here is the beginning of my 

shift towards an interest in the dimensions of Indigenous intangible heritage that have 
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to do with its particularities in place and person – themes that become more of my 

focus in my later work. 

 

BDIK argues that Indigenous peoples assert that bioprospecting activities take place 

largely without the free, prior informed consent of the Indigenous knowledge holders, 

and ‘little or no provision for financial returns to Indigenous communities’ (8). This 

concept of free, prior informed consent is one that is gaining increasing attention, 

especially in international standards. It is a principle that requires proponents of 

development, or those wishing to conduct research, or to obtain information from 

Indigenous peoples, to seek those peoples’ agreement, or consent before any such 

development, research, or information gathering commences. That consent must, 

according to the principle, be obtained without any coercion, given freely by the 

peoples concerned, and on the basis of providing full and accessible information 

about the project or research to the peoples concerned. The principle of free, prior 

informed consent is emerging as a fundamental right of Indigenous peoples. 

 

The ‘challenge’, I argue in BDIK, is ‘to develop a system which satisfies the needs of 

industry, achieves conservation goals, and also recognises and protects the rights of 

Indigenous peoples’. Such a system would ‘incorporate provision for financial and 

other benefits that flow from the uses of Indigenous knowledge and practices to be 

shared equitably with the Indigenous knowledge holders and innovators’. It would 

also ‘provide incentives for the conservation and sustainable uses of biological 

diversity’. Challenges to designing such a system, that paper argues, are the need to 

recognise ‘the distinct property rights held by Indigenous peoples in their knowledge’, 

and the ‘collective nature of Indigenous rights’. Other challenges are the requirement 

that a system for benefit-sharing should be able to establish ‘the legitimacy of claims 

to knowledge and biological resources’ and to clarify claims in a context of complex 

‘clan, family, and other types of group rights and interests in such items’ (8). Here I 

drew attention to some of the other constraints to recognising Indigenous peoples’ 

rights in ecological systems and associated knowledge. These include the ‘complex 

nature of land tenure systems, and the dispersal and dispossession of Indigenous 

peoples resulting from the history of colonisation and dispossession impose 

constraints on identifying Indigenous biodiversity related knowledge systems’ (p. 9). 

Another ‘constraint’ is the adaptation of ‘modern’ technologies by many Indigenous 



 61 

peoples, which ‘makes it difficult to identify knowledge that is derived from distinctly 

Indigenous traditional systems and which [is] maintained according to traditional or 

customary practices, as distinct from knowledge that is everyday, “common” 

knowledge’. This begins to foreground the ‘problem’ of what is often termed 

“traditional” knowledge, and how such knowledge is situated within the context of 

understood modernity. That paper does not enter into the debate, as some of my later 

writings begin to do, concerning the nature of different kinds of knowledge, such as 

“traditional” and “modern”, and the complex inter-relationships between these and 

their juxtaposition and expression. An interrogation of some of the assumptions and 

intellectual underpinnings to a notion such as “traditional” emerges in my later 

writings. A further challenge or constraint to recognition of Indigenous knowledge, I 

state in BDIK, is the ‘dispersed nature of Indigenous decision making and authority 

structures in Indigenous societies’. This, I assert ‘will present difficulties when 

considering the introduction of measures for distributing benefits obtained from the 

uses of Indigenous knowledge back to those communities in which the knowledge 

holders belong’. I state that ‘it would be difficult to identify a unit or group that has 

the traditional authority to make decisions about uses of knowledge and practices, and 

responsibility for distributing any financial or other benefits that flow from the uses of 

these’ (p. 9). 

 

BDIK takes the view that, as indicated in the previous paper (IPIPR), that IPRs are 

inadequate for protecting Indigenous knowledge. On this basis I survey a range of 

what I broadly refer to as ‘alternative approaches’ such as benefit-sharing 

arrangements and ‘traditional resource rights (pp. 14-16). The paper also surveys a 

range of relevant Australian developments, such as measures designed to implement 

the Convention on Biological Diversity, and other environment-related developments, 

such as government strategies for biodiversity conservation, ecologically sustainable 

development, coastal zone inquiries and reports, and a working group on access to 

Australia’s biological resources (p. 17). A discussion paper on reform to Australia’s 

Commonwealth environment legislation is also briefly reviewed. I conclude on a 

pessimistic note: 

 

 Recommendations for greater control by, and participation of Aboriginal and 

Torres Strait Islander people in the management of environment and 
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conservation, including national parks and protected areas have been made by 

many reports over the decades (p. 18) 

  

Despite this proliferation of reports and recommendations, there has been 

relatively little in the way of implementing environment and biodiversity 

related recommendations. (p. 19) 

 

In my review of the role of IPRs in the protection of Indigenous knowledge in this 

paper, I reprise the theme of my previous paper by examining some recent 

government and other developments relating to IPRs and Indigenous peoples. These 

include the 1994 Issues Paper Stopping the Rip-Offs, and the response by ATSIC. I 

state in BDIK: 

 

 ATSIC advocated that since Indigenous peoples considered that their 

intellectual property rights did extend to knowledge in biodiversity, then any 

reforms to protect Aboriginal and Torres Strait Islander intellectual property 

must necessarily also include consideration of knowledge and biodiversity. 

ATSIC’s involvement in the formulation of a response to the Stopping the Rip-

Offs paper therefore adopted a broader view, consistent with Indigenous 

peoples’ aspirations. (p. 19) 

 

In both these Group I papers, I held that although IPR laws cannot provide adequately 

for recognition of Indigenous rights in intangible cultural heritage, these laws, 

appropriately reformed, can nonetheless provide some protection. For example in 

BDIK (p. 20) I wrote: 

 

 Reforms to existing intellectual property rights laws can extend the capacity of 

these laws to recognise and protect intangible cultural expressions such as 

knowledge, and to shift the balance in these laws from fostering commercial 

innovation, towards protecting cultural rights. 

 

BDIK also reviews native title and regional agreements as possible avenues that can 

be pursued to achieve recognition and protection for Indigenous rights in biodiversity-

related knowledge and practices. I state: 
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 Since native title is defined according to the customs and traditions of the 

claimant group, this by definition must imply the inclusion of Indigenous 

knowledge as a form of intellectual property, because to Indigenous peoples, 

their “knowledge of the properties of fauna and flora” is an important 

component of customary laws’ (p. 20).  

 

Here, drawing on academic writings by other ‘experts’ (using this term in a reflexive 

sense, to acknowledge that it is a contested category), I used the term ‘intellectual 

property’ once again to refer to what I had been describing as ‘Indigenous knowledge’ 

elsewhere in the paper. This illustrates that in these early writings I was still largely 

employing unquestioned the language of the dominant discourse. In this way, it could 

be seen that I was ‘exposing’ or ‘laying bare’ the ‘borders’ (terms, categories, 

language, concepts) of the dominant discourse as a prelude to my developing a 

critique of those. Other measures reviewed in BDIK as offering possible opportunities 

for Indigenous knowledge recognition and protection include land and heritage laws, 

and ‘common law solutions’ (p. 23). This latter refers specifically to some high 

profile court cases that have advanced the existing laws capacity to be interpreted 

beneficially for Indigenous intangible heritage recognition. 

 

BDIK also returns to what has become a major theme throughout my work, that is the 

question of the relationship between Indigenous, and other knowledge systems. In 

BDIK I introduce the theme by stating the nature of the ‘problem’: 

 

 One of the challenges to law and policy for the recognition and protection of 

Indigenous knowledge is to develop ways in which there can be integration, or 

a harmonising of Indigenous biological and environmental knowledge and 

practices with western scientific knowledge. In this way, rather than being 

considered as conflicting systems, Indigenous knowledge systems and western 

scientific knowledge can be combined in a way which utilises the 

characteristics of the two different systems in a complementary, mutually 

reinforcing way. Such an integrated knowledge system can be developed in 

order to pursue mutual goals such as land and ecosystem management. (p. 24) 
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This statement foreshadows what will become one of my main interests in subsequent 

and developing work, the notion of a dialogue between and among a plurality of 

knowledges. I use the term ‘plurality’ here, in the sense that I have discussed earlier in 

this Essay, to refer to a system that can expose the contradictions, differences, and 

inequalities between and among different systems, in order to provide the grounds for 

interpretation and analysis of power relations, and the specifics of place, histories, 

location and position. 

 

A Summing Up of Group I Publications 

 

The papers in this Group (especially IPIPR) have employed the term ‘Indigenous 

intellectual property’ to denote intangible heritage. However, in the light of my later 

writings, and my reflections in this Essay, my use of terms such as ‘intellectual 

property rights’ can be seen to be problematic, and requires further interrogation. As 

my work has progressed I have been more concerned about the adequacy or relevance 

of terms and concepts such as property as they are used in official documents and 

discourses and are thought to pertain to Indigenous cultures. My recent work has tried 

to interrogate more deeply some of the theoretical and philosophical issues 

surrounding what might be thought of as the ‘content’ of Indigenous intangible 

heritage and ‘Indigenous knowledge’. My later works, as will be seen, questioned 

more deeply the apparent readiness with which many texts translated Indigenous 

peoples’ categories, concepts and understandings of their heritage into the idioms and 

discourses of Western law and policy.  

 

The two papers in this Group were useful in raising awareness, and in making public 

assertions about, the problems and challenges in recognising and protecting 

Indigenous intangible heritage within the context of Western laws. They provided a 

preliminary context for more analytical discussions in my subsequent papers, in which 

I interrogate some of the underlying assumptions in discussions about the 

relationships between Indigenous heritage and other forms of knowledge, especially 

those based in Western laws.  
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Chapter Three: Towards a Critique of the Discourse  

(Group II Publications) 

 

3 Indigenous Rights in Traditional Knowledge and Biological Diversity: 

Approaches to Protection (IRTK, 1999) 

4 Law, Anthropology, and the Recognition of Indigenous Cultural Systems 

(LARICS, 2001) 

5 Ethical Relationships for Biodiversity Research and Benefit-sharing with 

Indigenous Peoples (ERBR, 2006) 

 

I have described earlier in this Essay a type of official State authorised discourse that 

was fashioned over a period of years, which is formed from laws, statements, 

directives, and programs and policies relating to Indigenous knowledge, but which is 

entrenched primarily in intellectual property rights regimes. The Group I papers I 

discussed in the preceding Chapter were produced as the beginnings of my entry into 

that discourse, working largely within the prevailing technologies of government 

(Miller and Rose, 1990); at the same time, they were also part of a strategy in which I 

would develop my critique of the dominant discourse. Those papers presented 

compilations, syntheses and critical reviews of legislative, policy and other 

developments relevant to Indigenous knowledge/ intangible cultural heritage. The 

production of those works was, I have argued, a way of defining or acknowledging 

the ‘borders’ or the boundaries of the established discourse on Western intellectual 

property and cultural heritage, in order to establish the conditions in which my 

subsequent works were to formulate a critique. 

 

In the years following the release of those earlier papers, I have advanced my critique 

of the official discourse more explicitly through a series of papers, categorised here as 

Group II works, published in 1999, 2001 and 2006. These papers extend my critique 

in several related directions. They examine the relationship between Indigenous 

knowledge and the intellectual property system by looking more closely at one 

example of the latter, the patent regime. They also extend my interest in considering 

more fully the question of Indigenous rights as a special type of right, explore the role 

of particular disciplines such as anthropology in better understanding of Indigenous 
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knowledge, and consider ethical issues in agreement making for the protection of 

Indigenous biodiversity-related knowledge. 

 

The papers in this Group were produced during a transitional period, during which I 

left working in the formalised structure of the public sector in 2000, and began my 

independent work. This change in the position from which I was writing had some 

influence on the works since, now that I was working exclusively from outside the 

formal structures of government bureaucracy, the critique I was developing of official 

discourses relating to intellectual property rights could become more clearly 

articulated. In this way, I was becoming more aware in the production of my work, of 

my position as an ‘outsider’, and of the potential of that ‘outsider-ness’ as a strategy 

for forming a critique. 

 

The first paper in this Group, Indigenous Rights in Traditional Knowledge and 

Biological Diversity (IRTK), continues the theme of the previous two in exploring 

the limitations of intellectual property rights in regard to Indigenous intangible 

heritage. In this work, however, I wanted to explore in greater detail the relationships 

between that intangible heritage and one particular type of intellectual property law – 

that of patents. To do that, I proposed a paper to the Australian Commonwealth 

Government agency called IP Australia. That organisation has primary responsibility 

for patents, designs, trade marks and plant breeder’s rights intellectual property laws. 

This formed part of my strategy (which was not always explicit or consistently 

planned) to ‘engage’ with those parts of the Commonwealth Government that I 

thought had responsibility for managing the different aspects of Indigenous intangible 

heritage. I therefore sought to engage with the appropriate parts of the 

Commonwealth Government that had responsibility for regulating biodiversity and 

environment matters as they relate to Indigenous peoples. By ‘engage with’ the 

relevant Government department or agency, I mean that I pursued a range of 

approaches, from seeking a better understanding of the department’s activities and 

responsibilities, to monitoring its work, to a more active engagement of entering into 

discussions with individuals within that department. I had developed contacts with 

officials in several Commonwealth Government departments and agencies through 

my career in ATSIC. The Commonwealth Government agency IP Australia had 

accepted my proposal of a paper exploring the relationship between the patent system 
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and Indigenous knowledge. After I had produced that paper, and had held ‘internal’ 

discussions with staff from that office, I then approached the journal Australian 

Indigenous Law Reporter to adapt my paper to submit to that journal as a refereed 

publication. 

 

IRTK begins by stating the ‘problem’ that I had identified in my earlier papers. That 

is, the growing interest being shown in Indigenous medicinal knowledge by 

pharmaceutical and other industries, and the concerns by Indigenous peoples to have 

their claims to rights in their knowledge heard and protected, and to receive proper 

compensation where those rights are being infringed. Where this paper departs from 

its two predecessors is in its attention to the details of a very specific legislative and 

policy problem: the lack of correspondence between Indigenous knowledge as a 

system of practice and innovation, and the conventional Western patent regime. As a 

way of highlighting this incommensurability, IRTK examines instances of the activity 

known as ‘bioprospecting’ – a concept introduced briefly in the previous paper. Like 

its predecessors, IRTK is also a certain type of genre. It is a review of law and policy, 

but goes further, suggest a proposal for action. 

 

IRTK demonstrates continuity with the earlier works, and also a progression in my 

thinking about the question of Indigenous knowledge and Western discourses. This 

paper moves further away from an idea of accommodation between the Western IP 

system and that of Indigenous knowledge, and encourages instead a ‘better 

understanding of indigenous concepts and systems of knowledge’ (p. 1). This 

understanding, I wrote, could be enhanced by ‘greater input from indigenous people, 

and also from disciplines such as anthropology, history and political science’ (p. 1). It 

is interesting to reflect on this statement now, from the perspective of having 

published additional papers over the course of nearly a decade. For example, what 

does this comment imply about the role of disciplines such as law and anthropology? 

One of the themes in this Essay is that my body of writings, overall, has worked to 

develop a critique of prevailing official discourses, and technologies of government 

that frame ‘Indigenous knowledge’ predominantly in a context of intellectual property 

rights. Elements of these technologies of government include formal Western 

disciplines and expertise, including anthropology, law and political science. I further 

argue that my work has been able to develop a critique of existing State based 
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knowledge/discourse, and of official disciplines and expertise because it sits outside 

the borders of these. My final Chapter looks at this notion of my work being outside 

the disciplines in a little more detail. 

 

In a continuation of some of the discussion from my earlier paper BDIK, this paper 

(IRTK) outlines what I perceived to be the connections between biodiversity, 

bioprospecting, and Indigenous peoples. I state: 

 

 Although not all bioprospecting activity directly involves indigenous 

knowledge, given that indigenous peoples are increasingly claiming rights in 

natural environments, knowledge and resources, it is important to examine the 

relationships between bioprospecting and indigenous knowledge. There is 

likely to be an increasing focus on the potential or actual indigenous 

knowledge component in biological and genetic materials, products and 

processes derived from natural environments (p. 2). 

 

The paper mentions the need for measures to ensure that Indigenous people share 

equally in any benefits that result from the wider use of their Indigenous knowledge, 

including through bioprospecting activities. 

 

In order to consider more deeply these questions relating to rights, in this paper I 

move further into my critique of the discourse on Indigenous knowledge and 

intellectual property: 

 

 While IPR systems are available to indigenous peoples, the conceptual 

differences between these and indigenous systems of knowledge and 

innovation create special challenges. The design of alternatives to IPR, the 

creative uses of contracts and agreements, the development of regional 

agreements for environmental and resource management and control, and the 

introduction of sui generis approaches and special legislation are among the 

approaches that could be considered to address these challenges. 

 

As with BDIK, to consider ‘alternatives to IPR’, I refer again to the United Nations 

Convention on Biological Diversity (CBD) in terms of its potential opportunities and 
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limitations for providing recognition and protection of Indigenous knowledge. The 

CBD provides ‘an opportunity if used appropriately, for countries to introduce special 

national laws beneficial for the protection and conservation of indigenous knowledge, 

traditions, innovations and practices’ (p. 3). The paper reviews the CBD, and 

endeavours at its domestic implementation by Australia. In my brief review in IRTK I 

refer to measures such as the Commonwealth Government’s National Strategy for the 

Conservation of Australia’s Biological Diversity (1996) and its 1999 Environment 

Protection and Biodiversity Conservation Act in terms of their potential to provide for 

recognition and protection of Indigenous knowledge. I conclude that these measures 

represent ‘a missed opportunity to fully and effectively include provisions explicitly 

implementing the CBD, especially in relation to the recognition and protection of 

Indigenous knowledge’ (p. 4).  

 

This paper IRTK also continues my interest in problems of defining and describing 

Indigenous knowledge. Again, consistent with the previous papers, this one reasserts 

my view about the integration of different elements of Indigenous cultural heritage. 

Here I suggest that ‘Indigenous systems of knowledge and innovation’ are 

‘interconnected with other elements of Indigenous cultural systems’ (4). I go on to 

claim ‘as an integral part of these interconnected systems, Indigenous peoples have a 

vast knowledge of, and capacity for, developing innovative practices and products 

from their environments’ (p. 4). Listing features of Indigenous knowledge systems 

such as communally held rights and interests, close interdependence between 

knowledge, land and spirituality, intergenerational transfer of knowledge, and its oral 

transmission, I conclude that ‘these features not only serve as a working definition for 

Indigenous knowledge; they also preclude such knowledge from being subject to 

protection under existing IPR systems’ (p. 5). In this paper I acknowledge the 

diversity and local specificity of Indigenous knowledge, and that ‘more work is 

needed to explore’ these aspects. (p. 5). In some of my later works I explore the 

problem that many writings on Indigenous knowledge have, that is to codify and 

protect it by defining it. 

 

IRTK also takes up the problematic issue of employing the term, and the idea of 

‘tradition’ in relation to Indigenous knowledge that is common in many policy and 

legal discourses (such as the Convention on Biological Diversity). I began in that 
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paper to consider some of the complexities in the relationship between ‘tradition’ and 

‘innovation’ as these pertain to Indigenous knowledge and its expression in the world 

of practice and modernity. (pp. 5-6). I then take up the matter of the Native Title Act 

1993, to ask if it has the capacity to allow for recognition of Indigenous knowledge. 

This section looks to developments through court decisions and agreement making for 

their potential for Indigenous knowledge protection (pp. 6-9). 

 

I also consider in IRTK the issue of secrecy, suggesting that since ‘some indigenous 

knowledge is subject to customary rules of secrecy, any regime for recognition and 

protection will need to respect this and make adequate provisions to prevent 

unauthorised revelation and uses of this knowledge’ (p. 10). I also briefly review 

‘dispossession and loss of knowledge’ and its implications, and the relationships 

between Indigenous knowledge and what I refer to as ‘common’ or ‘everyday’ 

knowledge (p. 11). 

 

Consistent with my theme on the relationship between intellectual property in the 

conventional ‘Western’ sense, and Indigenous knowledge, in IRTK my discussion 

hinges on an emphasis on some important differences between these two systems. 

Given this apparent incompatibility, I consider what may be more fruitful areas for 

protecting Indigenous knowledge, such as alternatives to IPRs. These may comprise 

expansion of existing IPR systems, or devising new and innovative approaches. In this 

regard the paper focuses its attention to the system of patents, to explore the 

relationship between this system and Indigenous knowledge, and problems in 

attempting to use patents to protect Indigenous knowledge. Mostly, these problems 

turn on the question of ‘innovation’ as it is found in, or thought to characterise 

Indigenous knowledge and practice, and ‘invention’ as it is defined as one of the 

criteria for patentability. Another problem concerning patents is the use of these by 

individuals and companies to obtain rights in a process or invention based on, or that 

incorporates Indigenous knowledge, without recognition of, or compensation to the 

Indigenous people who own or hold that knowledge. The issue of what have been 

called ‘bad patents’ is of great concern to Indigenous peoples and others, and ways 

are sought to oppose or challenge such patents, or to find ways of preventing them. 
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Another critical aspect of the relationship between Indigenous knowledge and patents, 

which I had introduced in my earlier paper, concerns the impact of bioprospecting 

(the search for commercially useful plants) on Indigenous peoples. Here, in IRTK I 

discuss aspects of this having to do with access to biological resources and equitable 

benefit-sharing (which are regulated under provisions in the United Nations 

Convention on Biological Diversity), contracts and agreements as offering ‘potential 

for developing creative approaches to bioprospecting and protection of Indigenous 

knowledge’ (p. 24), what are termed sui generis approaches, which refers to an 

approach or legal system that is newly developed for a specific purpose, and other 

approaches to protecting Indigenous knowledge, such as alternatives to patents, and 

model laws. I reaffirm my view that ‘the existing system of intellectual [property] 

rights offers limited recognition and protection for Aboriginal and Torres Strait 

Islander peoples’ knowledge, innovations and practices’ (p. 31). As I suggest: 

 

the development of more effective systems to protect Indigenous knowledge 

could seek to integrate conventional IPR systems with alternative systems 

based in Indigenous law. The creative combination of IPR systems with 

contracts and agreements and the development of a community based sui 

generis system for recognition and protection of indigenous rights could form 

the basis for the development of a local or regional integrated knowledge and 

innovation system (p. 32). 

 

This type of statement illustrates that this paper (IRTK) was further developing my 

critique of the prevailing discourse of Indigenous knowledge that was embedded in 

concepts of Western intellectual property rights. Here I advocated the need for an 

approach that would use existing IP laws, while also developing new and innovative 

legislative solutions. I was building my critique on the basis of both the content of my 

writings and equally importantly, through the ways in which I was producing them. In 

this latter regard, my strategy for developing my critique was to propose the ideas for 

the papers to the organisations (mostly government) that were responsible for 

administering those elements of the official discourse that I wished to critique, and 

then liaising with that organisation in the production of those papers. In this way, my 

writings as critique were more clearly coming to challenge the State based, 

authoritative discourse on Indigenous intellectual property. 
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My next paper Law, Anthropology, and the Recognition of Indigenous Cultural 

Systems (LARICS) continues to build my critique of the prevailing authoritative 

discourse of Indigenous intellectual property. In this paper I argue that, although there 

have been many developments in laws and policies relating to land and native title, 

‘the legal system has not demonstrated an adequate appreciation of the important and 

complex connections between land, “title” (or ownership or property rights), ecology, 

and culture that exist in indigenous societies’ (p. 298).  

 

In my earlier works I had begun to expose some of the problems I perceived in 

seeking to define Indigenous intangible heritage. In the previous paper BDIK I had 

outlined some characteristics I thought comprised Indigenous intangible heritage, as a 

way of discussing definitional problems. In this paper, ITRK I proposed what may be 

considered as a ‘working definition’ of Indigenous knowledge on the basis of certain 

‘unique characteristics’. I thus described it as being based in the ‘close inter-

dependence between indigenous people and the land’, ‘collective rights’, having a 

‘spiritual as well as a corporeal dimension’, and arising from the status of Indigenous 

peoples as distinct peoples.  

 

Here I contemplate more on the nature of Indigenous knowledge as a component of 

Indigenous cultural systems, which in themselves have received insufficient attention 

in discourses on rights, protection and recognition. To explore further the ‘nature of 

Indigenous cultural rights’, I suggested that: 

 

Rights in natural resources and in the knowledge of them, arise from, and form 

part of indigenous peoples’ profound relationships to land. These rights may 

be identified as a class distinct from other rights … (p. 299) 

 

I outlined my view, based on my reading of anthropological and ethnographic 

literature, about the features of Indigenous rights: 

 

 These rights and interests are controlled, managed, distributed and transmitted 

within and between indigenous societies in accordance with well-understood 

customary laws and protocols. These customary laws are underpinned by the 



 73 

cosmological system known as the Dreaming. The Dreaming is a framework 

for understanding and controlling the world in which ancestral deeds imbue 

the natural and social worlds with meaning and significance. (299) 

 

In LARICS I contend that Indigenous rights generally arise, or become ‘known’ about 

in the public arena when they are perceived to be under threat, or when there are 

competing interests and claims. These rights often lack adequate recognition in 

international forums. On this latter point, there has been a major development since 

that paper was published, in the adoption in September 13, 2007 by the UN General 

Assembly of the United Nations Declaration on the Rights of Indigenous Peoples. 

That Declaration contains relatively strong provisions concerning recognition of 

Indigenous cultural rights. However, the UN’s adoption of this instrument does not 

imply universal recognition, which requires ratification by UN member states, and 

effective implementation of the Declaration at nation-state level through incorporation 

into domestic laws. Although the Australian Government under the conservative 

Prime Minister John Howard did not support the Declaration, with the return of a 

Labor Government in 2007, the Declaration now has support by Australia. 

 

It is possible to list and compile various international treaties, agreements and other 

developments (such as policy statements, informal and ‘soft’ laws and declarations), 

that contain direct, or indirect provisions for the recognition and protection of 

Indigenous intangible heritage, and marshal these as evidence of successful 

achievements in the international recognition and protection of these rights. LARICS 

briefly surveys such international developments as the (then) Draft Declaration, the 

International Labour Organisation Convention 169, UNESCO instruments, and UN 

environment related developments (pp. 300-302). Yet, the enumeration of these 

instruments and standards does not equate to their adoption or implementation. 

 

LARICS does not elaborate a detailed analysis or interpretation of Indigenous cultural 

rights and international legal recognition of these. Instead, taking a slightly different 

tack, it suggests that ‘a greater reliance on anthropological and indigenous insights 

can facilitate an enhanced legal recognition of indigenous environmental concepts and 

attachments’ (p. 300). In reflecting on that statement, this is a debatable assertion, and 

I would now, several years hence, want to examine such a statement in some detail. I 
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would ask, for example, how did I then envisage that anthropological insights might 

‘facilitate’ legal recognition of Indigenous rights? Would it not have made more sense 

to have suggested that anthropological insights could advance understanding first, 

before considering recognition? Reviewing the paper now, I am also troubled by the 

notion of privileging anthropological knowledge or understanding insofar as that 

might offer some greater insights regarding Indigenous rights. An interrogation of the 

notion of an anthropological knowledge, and of an anthropology of knowledge is 

needed in order to more fully contemplate these questions of different orders of 

knowledge. This is a troubled realm for many reasons, including the suggestion in 

some of the literature that the discipline of anthropology, rather than having held a 

facilitating or beneficial role in Indigenous rights and culture, has historically had a 

role in the colonisation, subjugation, denial and erasure of Indigenous cultures. My 

publications do not explicitly enter into the debates about the nature of 

anthropological knowledge. Once again, there is an ambiguity in my works, in the 

sense that, although they are at some implicit level influenced by anthropology, or at 

least acknowledge the relationship between anthropology and discussions on 

Indigenous knowledge, they nonetheless remain outside those debates. Overall then, 

in this light I have argued that my writings have moved toward a critique of prevailing 

discourses, enabled through their position outside, or on the margins and boundaries 

of, formal disciplines. The role of anthropology has a particular bearing on this, since 

that discipline creates a specialised knowledge of the Indigenous ‘Other’. That has 

raised many epistemological and methodological problems about the role of the 

subject vis-à-vis the discipline, and the practice of constructing other cultures and 

societies through ethnographic recording and writing (e.g. Clifford and Marcus, 1986; 

Fabian, 1983; Thomas, 1994). This in turn has implications for considering the 

relationship between different modes of knowledge (for example, anthropology as 

knowledge, and Indigenous peoples’ knowledge). For the purposes of this Essay I will 

confine discussion to my argument that my body of writings have worked to enable 

the conditions for a kind of ‘border thinking’ (Mignolo, 2000) that exists outside of, 

yet both draws from, and critiques the formal disciplines, including anthropology. The 

troubled relationship between anthropology, my published works, and my discussion 

in this Essay, can be contemplated by the notion that in various ways they are all 

concerned with the problematics of representations of ‘the Other’ (see for example 

Khare, 1992; Fabian, 1990; Said, 1989). 
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Another aspect of the discourse on Indigenous intellectual property subject to critique 

in LARICS is that of ‘property’, a concept that I had already begun to examine, or at 

least refer to in earlier papers. The concept of property as it is formulated in the 

Western tradition lies at the heart of the development and operation of the intellectual 

property system. In LARICS I question the applicability and relevance of this concept 

for Indigenous cultures. I wrote here that ‘the uncertainty regarding the roles and 

definitions of “property” in indigenous societies ... highlight[s] the need for a serious 

consideration of anthropological insights and those gained from indigenous 

discourses’ (LARICS, p. 302). I did not elaborate in this paper on what I meant by 

either ‘anthropological insights’ or by ‘indigenous discourses’. Anthropology as a 

discipline and practice has a significant role in regard to Indigenous knowledge, and 

the formation of a particular type of anthropological knowledge needs to be 

interrogated. The notion of ‘Indigenous discourses’ as a particular ‘standpoint’ 

(Nakata, 2007) is also critical to the discussion. The development of this kind of 

standpoint can present the conditions for resistance, and/or opposition or challenges 

to, the prevailing dominant Western discourses and systems of knowledge (see for 

example Chakrabarty, 2000 and Prakash, 1999 on Indian forms of counter-

knowledge, and Smith, 1999 and Muecke, 2004 on Australian and New 

Zealand/Maori Indigenous knowledges). I discuss standpoint further in Chapter Five. 

 

Another aspect of ‘property’ as outlined in LARICS is the idea that Western systems 

of law, knowledge and order are inherently based in ‘individuality’, which is in 

contrast with Indigenous cultural systems that emphasise group and collective rights. 

In reflecting on this now, that kind of presumed binary opposition (individual versus 

collective) needs to be reconsidered and further explored. The management and 

politics of Indigenous knowledge by, and within Indigenous communities appears to 

comprise a more complex set of interrelated group and individual rights and interests. 

 

In LARICS I also briefly introduce a theme that is to form part of my ongoing 

discussions in other works, around the notion of Indigenous cultural heritage being 

‘fragmented’ and ‘compartmentalised’ by Western laws and policies. I wrote: 
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 The terminological debates concerning notions of ‘property’ and the 

applicability of this concept to indigenous cultures also illustrate the ways in 

which Western law and policy fragment indigenous cultures. (302) 

 

LARICS begins to map out a problem concerning the relations between different 

knowledge systems, or as I term them in this paper, ‘worldviews’ regarding property. 

The paper suggests the possibility of ‘plural systems of law and practice’ (303). It 

does not interrogate the problematic of plural systems (cf. Merry, 1988; Guillet, 

1998). The particular nature of Indigenous concepts of property (and property rights) 

is explored by reviewing the literature on Yolngu concepts and the relationship 

between these and land tenure, in the context of the developments leading to the 

introduction of the Aboriginal Land Rights Act (NT) 1976 (pp. 304-05). That 

discussion is intended to illustrate some of the complexities and challenges of 

translating categories and concepts across cultures. The paper dwells on the 

problematics of cross-cultural translation, of concepts and ideas about such things as 

property, heritage, and resources. These concepts, which have accepted meanings 

within Western legal-policy and administrative settings and contexts, may not have 

the same sets of meanings and understandings to Indigenous people. I state the 

problem in the following terms: 

 

 The western legal concept of property is underpinned by the notion of 

individual rights and ownership. Yet the terms ‘cultural property’ and 

‘intellectual property’ are frequently used to denote aspects of indigenous 

cultural heritage. How can a legal system founded on principles of 

individuality accommodate a different system in which various kinds of group 

rights prevail? (p. 305) 

 

While I did not expand on the general problems of cross cultural translation in this 

paper, the comment does raise some further questions. For example, should the 

problem be thought of as one knowledge and cultural system (i.e. the dominant 

Western one) seeking to accommodate other, very different systems (Indigenous 

ones)? I referred to the possibility of plurality earlier in LARICS, suggesting a 

scenario in which different knowledge and cultural systems can be seen to be 

juxtaposed alongside one another, without a hierarchy or one system 
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‘accommodating’ another. This idea of a plurality forms a subject for further 

discussion in my later paper Indigenous Knowledge: Beyond Protection, Towards 

Dialogue, which takes up this notion through the notion of a ‘dialogue’ between 

different cultural systems and knowledges. These concepts of dialogue and plurality 

warrant further elaboration and analysis, in order to more fully explore asymmetrical 

relations of power, and the contested, localised knowledges and political formations 

that may underpin dialogue and the formation of plural systems. My final Chapter in 

this Essay explores the relationships between the body of knowledge formed by my 

writings, and other systems of knowledge. 

 

Although LARICS argues for greater recognition of Indigenous cultural rights in 

Western law and policy, and suggests a role for anthropology and Indigenous 

perspectives in achieving such recognition, it does not move towards interrogating the 

kinds of relationships, disjunctions and alignments that Indigenous, and non-

Indigenous systems of knowledge might have. Some of my later works enter into a 

more considered exploration of these matters, in an endeavour to move beyond 

discussions about the need for recognition and protection (see in particular my 

Crossing a Bridge, and Indigenous Knowledge; Beyond Protection, Towards 

Dialogue). However, LARICS makes a valid point in asserting that ‘a first step 

towards achieving recognition of indigenous rights in culture and heritage may 

require a fundamental shift in language, terminology and definitions’ (p. 306). This 

point is illustrated by drawing attention to some contested notions of the term 

‘property’ as it is used in the concept of ‘cultural property’. Not only does usage of 

terms such as ‘property’, ‘heritage’ and ‘resources’, I suggest, render communication 

between Indigenous and non-Indigenous domains blurred. I also argue that these 

‘problems of terminology’ highlight the ways in which ‘Western legal discourses 

fracture the unity of indigenous cultures’ (307). I state that ‘the dominant legal and 

political system enacts separate laws and practices to govern and regulate land, 

natural resources, and cultural expressions respectively; but these are not dealt with as 

part of a single interlocking system’. I go on to say: ‘a new conceptual approach is 

required if effective recognition and protection is to be achieved for a distinct class or 

category of cultural rights of indigenous peoples’ (308). This question of 

fragmentation is a recurring theme in my subsequent works, especially in Bridging the 

Gap, and Writing Heritage. 
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LARICS argues that Indigenous peoples have rights in ‘biological resources and 

traditional knowledge and practice’ that form a distinct class of rights, and which 

‘form elements of their cultural heritage’ (309). Here again, my reference to a 

‘distinct class’ of Indigenous rights is a consistent theme throughout my writings, 

though one requiring greater elaboration and discussion. The problem enunciated in 

LARICS is that the Australian legal and political system is ad hoc and fragmented, 

and this results in ‘a patchwork of ad hoc laws regulating natural resources, 

environmental protection, conservation and management, and land in each state and 

territory’ (LARICS, p. 309). 

 

I state that ‘existing legal regimes generally give priority to state rights in resources’ 

(310). I elaborate: 

 

 The history of regulation and control over indigenous affairs is essentially one 

in which the dominant western legal-political system intersects with 

indigenous concepts and systems of meaning. It is a history of contested 

domains in which attempts at integrating different systems of thought have not 

adequately represented indigenous systems. Where one system benefits the 

commercial and the utilitarian, emphasises physical entities, and articulates in 

the language familiar to a long established legal tradition, the other system 

maintains a focus on totality and on the interrelationships between persons, 

things, and between tangible and spiritual. 

 

This suggests an irreconcilable or incommensurable gap between Indigenous, and 

non-Indigenous systems of knowledge and thought – a notion that I subsequently 

question in my later papers, especially Bridging the Gap, and Indigenous Knowledge, 

Beyond Protection, Towards Dialogue. 

 

LARICS presents a brief survey of some of the areas of law relating to land, 

environment and biological resources, to further illustrate my point about lack of 

recognition of Indigenous cultural rights. I conclude that: 
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current laws and policies in Australia do not adequately incorporate an 

understanding of the intricate relationships between land, biological resources, 

and cultural products and expressions as these pertain to indigenous societies. 

Given the profound and complex inter-connections between land, 

environments, and cosmology in indigenous societies, these peoples’ rights in 

natural biological resources in these cannot be reduced to one dimension such 

as a right in land, natural resources, or intellectual property (p.320) 

 

My work presented in the above papers, IRTK and LARICs, is taking my writing 

further into a critique of the Indigenous intellectual property discourse, and is seeking 

to move towards a direction in thinking that can properly challenge the prevailing 

notions of law, property and individualism that underpin existing approaches to 

Indigenous knowledge. 

 

The third publication in this Group Ethical Relationships for Biodiversity Research 

(ERBR) continues my critique, but from a perspective of human rights and ethical 

issues. Its emphasis is much more firmly on the area concerned with biological 

diversity in regard the formation of agreements for conservation of biodiversity, and 

associated ethical issues. This co-authored publication argues that international and 

national human rights standards are vital if the owners and holders of Indigenous 

biological resource related knowledge are to have their rights in this knowledge 

effectively protected. The paper provides an overview of developments in this area. A 

particular focus of that paper was on ethical relationships in the development of 

equitable benefit sharing arrangements with Indigenous people. This refers to the idea 

that agreements can be negotiated between Indigenous people who hold and own 

knowledge associated with biological resources, and those wishing to use that 

knowledge for wider purposes such as scientific, pharmaceutical, agricultural and 

cosmetic product research and development. The United Nations Convention on 

Biological Diversity (CBD), mentioned in several of my previous papers, offers a 

very important legal vehicle through which such arrangements might be developed. 

 

ERBR reviews a range of laws and agreements developed throughout the world that 

have sought ways in which Indigenous peoples and others (such as governments, non-

government organisations, and science and industry organisations) might share in 
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biological knowledge and resources, within the broad framework of the CBD. This 

paper has a focus on exploring ways that Indigenous peoples’ human rights in their 

biodiversity-related knowledge can be recognised and protected. Issues such as 

informed consent are among those examined in the context of ensuring that research 

and other activities relating to biological resources and Indigenous peoples are carried 

out in accordance with ethical standards and principles. This paper refers to non-

legislative approaches such as protocols – rules for appropriate behaviour in research 

– that are relevant to recognising and protecting Indigenous rights.  

 

The subject matter of this paper is oriented more towards practical and empirical 

issues in regard to Indigenous knowledge, and moves significantly away from the 

concern over the relevance of intellectual property emphasised in my previous work. 

The reason for this more practical orientation in this paper is largely due to the 

circumstances in which the paper was produced. It was originally prepared as a 

discussion paper by researchers and academics at Sydney’s Macquarie University, as 

part of a project funded by the University’s Vice Chancellor to explore ethical issues 

in regard to Indigenous rights in biological resources. That project (referred to as 

‘Development of Ethical Approaches and Protocols for Cross-Cultural Research and 

Benefit Sharing with Indigenous Peoples’) was funded during 2004-05 by a one year 

Development Grant from Macquarie University’s Research Office and Vice-

Chancellor’s Office. At an early stage in the drafting of the discussion paper I was 

invited to contribute to the paper as a co-author with Professor Donna Craig, then 

with Macquarie University’s Centre for International Environmental Law. The paper 

was then submitted to the Macquarie Journal of International and Comparative 

Environmental Law. 

 

A Summing Up of Group II Publications 

 

In this Group of publications my critique of the discourse of Indigenous knowledge 

that is entrenched within intellectual property rights is more fully developed. My 

writings have now, in this Group, shifted more clearly away from, or outside the 

borders of established discourses and governmentality, to formulate a critique of 

those. The works enter the discourse and challenge it by interrogating specific aspects. 

The papers consider some of the problems I have perceived in the relationship 
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between Indigenous knowledge and the patent system (in my paper IRTK), and more 

widely in the lack of fit I discern between Indigenous systems of knowledge, and 

Western laws relating to land, heritage and environment. In forming this detailed 

analysis and critique, I have in these papers suggested that there is a distinct class, or 

category of cultural rights, that is, Indigenous cultural rights in intangible heritage that 

are not recognised or protected by Western law and policy. The papers in this group 

also explore some other important aspects of Indigenous rights not fully discussed in 

my earlier works, relating to ethical considerations that need to be accounted for in 

working between Indigenous knowledge and Western concepts of biological diversity 

and environmental management (in my paper ERBR). 
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Chapter Four: Crossing Boundaries and Building Bridges 

(Group III Publications) 

 

5 Bridging the Gap or Crossing a Bridge? Indigenous Knowledge and the 

Language of Law and Policy (BTG, 2006) 

6 Writing Heritage: The Depiction of Indigenous Heritage in European-

Australian Writings (WH, 2007) 

7 Indigenous Knowledge: Beyond Protection, Towards Dialogue (IKBP, 

2008) 

 

My writings in this Group take a further shift away from a critique of intellectual 

property, to more a more reflective exploration of conceptual issues around the 

relationships between Indigenous knowledge and ‘Western’ knowledge. In this 

Group, my work has established more clearly a context that allows for the kind of 

critique that is possibility through ‘border thinking’ (Mignolo, 2000). The works I 

bring together for this part of my Essay comprise two more published papers and a 

book, all of which were produced under different circumstances and in different 

situations. These works bring another dimension to my critique on the authoritative, 

State based discourse on Indigenous intellectual property, as they deal more fully with 

my conceptual interests such as problems in classification and use of terminology, 

relationships between categories, and questions of difference in the interplay between 

different knowledge systems. I have labelled the theme for this Group ‘Crossing 

Boundaries and Building Bridges’ to capture the sense that these three works share a 

common interest in exploring commonalities and differences between and among 

categories and concepts such as ‘Indigenous knowledge’ and ‘Western science’. 

‘Crossing Boundaries’ refers to the idea of traversing lines of demarcation between 

disciplines, concepts and categories for analytical purposes; while ‘Building Bridges’ 

suggests a more strategic and permanent rapprochement between otherwise distinct 

entities. 

 

Bridging the Gap (BTG) began as a presentation to an international conference held 

in March 2004, called ‘Bridging Scales and Epistemologies: Linking Local 

Knowledge and Global Science in Multi-scale Assessments’. That conference, in 
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Alexandria, Egypt, formed part of a process known as the Millennium Ecosystem 

Assessment (MA), conducted between 2001 and 2005 by a group of non-government 

conservation and sustainable development organisations, research and academic 

institutions, and experts and advocates to ‘assess the consequences of ecosystem 

change for human well-being and to establish the basis for actions needed to enhance 

the conservation and sustainable use of ecosystems and their contributions to human 

well-being’ (Reid et al, 2006, pp. ix). The conference brought together Indigenous and 

local peoples, scientists, policy-makers, activists, and others involved and interested 

in ecosystems and human livelihoods, to review current projects, and to find ways of 

integrating Indigenous and local peoples’ views, and those of the wider community. 

In this paper I was interested in exploring some of the more conceptual issues 

underlying the categories ‘Indigenous knowledge’ and ‘Western science’. My 

previous works had highlighted the limitations in seeking to understand, regulate, and 

protect Indigenous intangible heritage within the domain of Western law and policy. 

In the papers in this Group I wanted to take the discussion further, to interrogate the 

received categories, concepts and terms that have been used throughout the discussion 

in my writings to date, and in the literature and legal and policy documents my works 

refer to. In this way my work takes up more fully my interest in language, textual 

representation, and questions about the epistemological foundations of discourses and 

discussions on Indigenous knowledge and its intersection with other kinds of 

knowledge. 

 

The paper BTG took up these themes by calling for recognition of complexity and 

plurality as a way forward to developing a greater commensurability between and 

among disparate knowledge systems. The paper questions the relationships between 

epistemologies – Indigenous and non-indigenous - seeking to understand something 

of these relationships through the historical and anthropological contexts of their 

development. Where in my earlier papers I had used the categories such as 

‘Indigenous knowledge’ and ‘intellectual property’ in relatively unexamined ways, 

here I am more interested in elucidating the contradictions, tensions and possibilities 

for engagement that arise in the intersection between Indigenous knowledge systems 

and dominant modes of knowledge (having specific reference to national and state 

legislative and policy regimes). In BTG I argue for the possibility of a ‘space within 

national laws and policies for inscribing indigenous forms of cultural practice as well 
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as by using inter-disciplinary and multi-faceted approaches to legislative and policy 

development’ (p. 160). In my references in BTG to creating a ‘space ... for inscribing 

indigenous forms of cultural practice’ I provide the foundations for an interest in a 

(re) positioning of alternative knowledge systems within the dominant paradigm. By 

considering forms of practice that can allow for such a re-positioning, it is necessary 

to think beyond the received categories and systems of thought that constitute the 

dominant set of knowledges, towards the kinds of oppositional standpoint argued in 

postcolonial critiques such as Mignolo’s ‘border thinking’ (Mignolo, 2000). Border 

thinking is a modality in which critiques can be developed of several discourses from 

situations on, outside, or in between borders, thus enabling a destabilisation of 

hierarchies and oppositions. I take up this theme in more detail in my final Chapter. 

 

My writings have produced a body of work that interrogates the notion of ‘Indigenous 

knowledge’ as a discrete, homogeneous category or subject matter. In BTG, for 

example, I argued that the dual categories ‘Indigenous knowledge’ and ‘Western 

knowledge (or science)’ are not mutually exclusive; nor are they discrete, 

homogenous entities. The paper argued for the importance of acknowledging a 

plurality and complexity within each of these systems of knowledge, to demolish the 

‘we/them’ divide. This destabilising of the ‘grand narratives’ of hegemonic 

knowledge systems in order to create a ‘persistent recognition of heterogeneity’ 

(Spivak, 1987, p. 211), in principle at least, is intended to create a space in which the 

multiplicity of voices of the ‘native Other’ can find articulation. Yet in producing my 

work, am I not also, unwittingly complicit in establishing an authoritative position, 

which has implications for ‘who has the right to speak’? Is my work, at least 

implicitly, purporting to ‘speak for the Other’, and by virtue of this, therefore 

contradicting the very strategy (that of allowing ‘the narratives of the Other to be 

heard’) that I am seeking to develop in my works? The problem of representing the 

‘Other’ in Western writings and other discourses is taken up by Spivak, for example, 

who offers an ‘alternative analysis of the relations between the discourses of the West 

and the possibility of speaking of (or for) the subaltern woman’ (1988, p. 271) to 

highlight the problematic of the subjugated position of the subaltern. In her paper 

‘Can the subaltern speak?, Spivak alerts us to the problem of endeavouring to ‘rescue’ 

the voice of the oppressed and subjugated (subaltern) peoples from the texts and 

discourses of the colonisers. She argues that the task of allowing the subaltern to be 
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properly represented, or allowed to ‘speak’ is always likely to be at risk of being 

‘complicit with the further production of the subaltern’ (Childs and Williams, 1997, p. 

163). In other words, the question is can we ever enable representations of the Other 

that are not constrained by the texts and discourses from which we are seeking to 

liberate them? Alcoff (1991-92) too has examined the problem of ‘speaking for 

others’, arguing that the social location of the speaker is a critical factor. Although my 

writings are not about ‘the Other’, but rather, are about textual representations about 

‘the Other’, they do nonetheless demand that I examine my own voice in the 

production of my work. I elaborate on this below. 

 

Writing Heritage (WH) is a major component in my whole body of work, in which I 

explore as a historical narrative, how Indigenous cultural heritage has been textually 

represented in European writings. This book retains many of my interests and themes 

developed in previous works, but also takes a major shift from those works in that it is 

based more clearly in a formal discipline – that of history. For this work I wanted to 

place my interests in the intersections between Indigenous knowledge and other 

concepts of cultural heritage, and Western discourses on law and policy, into a 

historical context.  In this way, I could draw on my interest in use of primary 

historical materials, and also explore changes and continuities in the textual 

representations of Indigenous heritage (including intangible heritage) over a period of 

time in Australian history. My focus on textual and discursive interpretation had 

grown out of my previous publications, and the production of this book presented an 

opportunity to pursue my interest in these themes in a more extended piece of work. 

 

Another important move in this work is in my use of the more general, and perhaps 

more appropriate term ‘Indigenous heritage’ to refer to what I had called in many 

places in some of my previous writings ‘Indigenous intellectual property’. That 

signals two themes. It articulates my view espoused in this book reaffirming that 

‘Indigenous knowledge’ is an element of Indigenous heritage as a more inclusive 

subject matter. It is also an implicit strategy to use a less fraught term, especially in 

the light of my previous writings in which use of terms such as ‘Indigenous 

intellectual property’ may be contested and debated. 
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In WH I continue to pursue my interest in the ways in which non-Indigenous 

discourses, texts, policy and legal documents and other writings have portrayed the 

intangible dimensions of Indigenous heritage. Among the themes in this work is a 

discussion about the notion that Europeans formed of ‘authenticity’ and ‘originality’ 

in Indigenous culture and heritage, and on the ways in which their texts represent 

these presumptions. The book presents a close examination of the language used by 

Europeans who encountered, recorded, collected or observed the various elements of 

Indigenous heritage. Another of the book’s themes is that Europeans’ representations 

of Indigenous heritage tended to emphasise physical aspects, to the neglect of 

intangible heritage. Writing Heritage examines the concept of Indigenous heritage in 

a unique historical context, paying particular attention to European discourses, and 

themes of authenticity. 

 

This work originated with an idea I had about setting the term ‘Indigenous heritage’ in 

a historical context, to explore how, over the period of approximately 100 years, this 

term has been constructed though the diverse ways in which Europeans have 

observed, engaged with, and sought to understand the different aspects of Indigenous 

cultural heritage. My initial plan was to produce a relatively brief ‘discussion paper’, 

using funds I received from a National Council for the Centenary of Federation 

History and Education Grant in 2001. It seemed appropriate to situate this study in a 

context of celebrating the 1901 federation, since my interest was also in examining 

the representation of Indigenous heritage in discourses of law and policy at federal, 

state and territory levels since federation. Another reason for linking my interest in 

representations of Indigenous knowledge and heritage to federation was the 

dominance of the Northern Territory (NT) in the narrative I was researching about a 

history of European representations of Indigenous heritage. The NT became a 

Commonwealth territory in 1911, and remained so until 1978 (Horne, 2007). This 

region of Australia played a large role in the history of representations of Indigenous 

peoples and their heritage, as it was viewed as a kind of ‘living laboratory’ for 

Europeans’ notions of an ‘authentic’ Aboriginal culture. My production of this work 

was a departure from previous writings in that I wanted to situate my discussion more 

within a historical context. In part, my reason for this was in order to examine the 

possibility that for European Australians, there has been a long history of representing 

Indigenous heritage in a relatively limited way. My argument in Writing Heritage is 
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that there has been a persistence of representations of Indigenous heritage as 

fragmented and dispersed. Many observers and writers on Indigenous heritage over 

the past century and more have depicted this heritage in terms of only one of its many 

forms and expressions, generally neglecting, or omitting to regard that heritage as 

having multiple, interconnected elements. In the latter Chapter of Writing Heritage I 

pay some attention to the intangible aspects of Indigenous heritage – what I have 

called throughout my discussion in this book ‘Indigenous knowledge’ – pointing out 

that this aspect has generally been neglected or misunderstood in European 

depictions.  

 

In Writing Heritage I argue for a rethinking of the way Indigenous heritage is 

depicted or represented in European writings, including in legal and policy discourses, 

so that it is understood more as an inclusive concept. Such rethinking, I suggest, 

would enable a (re) connection of all the diverse elements of Indigenous heritage, to 

consider it as a whole, integrated body of practices, values, beliefs and expressions. 

Although I did not pursue this idea in the book, a more integrated way of viewing 

Indigenous heritage could open up a greater possibility for giving voice to Indigenous 

peoples’ own views and perspectives on their heritage.  

 

Preparation and production of Writing Heritage was based on extensive primary 

research in archives and libraries. The narrative of this book is a journey through 

textual representations by European collectors, ethnologists, anthropologists, 

archaeologists, administrators, politicians and policy makers over the past century.  It 

is structured in three parts. While the narrative is chronological, the discussion is also 

thematically oriented. It presents ideas about European’s presumptions about an 

‘authentic’ Indigenous heritage that were based in classical representations of noble 

savagery, tensions and contradictions in the concept of innovation and aesthetics as 

important factors in the production of Indigenous material culture, rivalries between 

‘amateur’ and professional collectors, and the shift in depictions and displays of 

Indigenous cultural objects from ethnographic curiosity to fine art. 

 

In the first chapters I take the reader through a narrative presenting samples of 

writings by early ethnologists, administrators, collectors and artists, in which the 

dominant focus was on collecting and displaying objects of Aboriginal culture. This 
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collecting activity was guided by a prevailing notion that Aboriginal culture was 

‘disappearing’ or ‘dying out’. Europeans’ notion therefore was that the remnants 

(stone tools, bark paintings and the like) needed to be collected and displayed in order 

to ‘rescue from oblivion’ knowledge of the people who made these things (Davis, 

2007, ch. 1). Although the main emphasis in collectors’ pursuit was on the tangible or 

physical objects, there was also a great interest in the recording and documenting of 

Aboriginal expressive and performative culture as in ceremony and ritual. Another 

theme that persists throughout my discussion in the book also concerns Europeans’ 

interests in classification and typology of Indigenous heritage.  

 

My argument in Writing Heritage was that most European collectors, observers and 

recorders of Aboriginal culture did not perceive that culture as a totality in which the 

expressive, performative, and physical and intangible elements all formed part of the 

whole. Certainly, as I noted in this book, ethnographers did record the roles played by 

objects such as the sacred Tjurunga in ceremony, but in general, there was very little 

if any attention paid to the connections between performance, objects, and the 

intangible elements that are now termed ‘Indigenous knowledge’ or ‘Indigenous 

intellectual property’. The sacred dimension of Aboriginal culture was among the 

aspects studied and documented by observers during the period I discuss in Writing 

Heritage, but it did not appear that Europeans were aware of, or at least they did not 

document an awareness that features of the sacred could be construed as some kind of 

‘property’ akin to Western intellectual property. 

 

The second part of Writing Heritage continues the narrative, extending into the period 

(1930s to 1950s) during which there was a growing interest by Europeans in the need 

for conservation or preservation (these were the terms used at that time, instead of 

‘protection’) of Indigenous heritage. This part of the discussion leads into the third 

and final section of this work, which brings the book back closer to the subject matter 

and approach of my previous publications, that is, discussion on legislative and policy 

developments relating to Indigenous intangible heritage. Here, taking up some of the 

ideas from my previous works, I argue for a need for an integrated view of Indigenous 

heritage to be adopted by observers, recorders and, importantly, by decision makers 

and those developing policy and legislation. 
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Where my previous works were based primarily on critiques and reviews of 

legislative and policy documents, Writing Heritage deploys a wider range of material 

for its discussion, with historical archival sources being dominant. Much of the 

historical material comprises private correspondence, journals and diaries. The book 

also makes extensive use of historical photographs. This work therefore builds on my 

previous papers, and extends the discussion into broader aspects, to take a historically 

based approach to representations of Indigenous heritage. The focus in this work on 

textual representations continues my interest from earlier papers, and is the main 

approach in Writing Heritage. 

 

While Writing Heritage was influenced by a reading of the literature on colonial 

discourse studies and post-colonialism, my aim was to create a style and narrative 

structure with minimal explicit theoretical discussion. This approach may be useful in 

enabling the book to be accessible to a wider reading public. However, in reflecting 

on this work some three years after its completion, I now consider that the book 

would have benefited from more analysis and interpretation of the texts I survey, and 

a deeper engagement with relevant theoretical and other literature, as well as a more 

self reflexive approach. This latter point is important, since, as one reviewer of 

Writing Heritage (Schaffarczyk, 2009) pointed out, the problem in this kind of study 

is that I am to some extent, trapped in the discourse that I seeking to critique. The 

book would have been enhanced if I had written my own voice into the text, to 

position myself among the various texts and writers that I discuss. 

 

Indigenous Knowledge: Beyond Protection, Towards Dialogue (IKBP), as with 

some of the earlier ones, began as a presentation to a conference, Indigenous Studies 

and Indigenous Knowledge, held at the University of Technology Sydney from 11 to 

13 July 2007. The paper was a departure from previous papers, in that I drew for part 

of the discussion on some of my experiences in the far north-west Kimberley region 

of West Australia, where I had worked with Aboriginal people and an Aboriginal 

language centre at Halls Creek during 2005-06 to develop measures for protecting 

Aboriginal knowledge. Although, as with my earlier works, IKBP presents a critique 

of some specific legislative approaches to protection of intangible heritage, discussion 

in this paper takes a shift in direction, to question the emphasis on protection of 

heritage in much legislation. The paper uses the example of the 2003 UNESCO 
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Convention on the Safeguarding of the Intangible Heritage to discuss what it sees as 

limitations in approaches based on protection and notions of property. In the early 

parts of that paper I refer to my experiences talking with, and listening to Aboriginal 

Elders in the Kimberley, to situate the discussion about Indigenous knowledge more 

within a context of place and person. While IKBP maintains consistency with all my 

earlier works, it extends my interests into aspects of Indigenous knowledge that have 

had little attention in the literature on protection, property rights and legislative 

regimes. I explore some of the dimensions of Indigenous knowledge that are based in 

Aboriginal peoples’ expressions of their relationship to country and place. My 

approach was aimed at moving from discussions and analyses of Indigenous 

knowledge that seem to reify such knowledge as a disembodied entity subject to 

discourses on property, legislative and administrative regimes. Instead, I was 

interested in what might be termed the ‘human dimensions’ of Indigenous knowledge: 

ways in which it is expressed, performed, and situated in a context of specific locality, 

place and person. My paper sought to question how those essentially human qualities 

of Indigenous knowledge relate, or refer to legislative regimes that emphasise 

codification, classification and documentation of such knowledge. 

 

A Summing Up of Group III Publications 

 

The writings in this Group have moved beyond the critique of intellectual property 

and other laws that characterised my previous writings, and developed a more 

engaged interrogation of the nature of the relationships between the categories or 

concepts ‘Indigenous knowledge’, ‘Western science’ and law and policy. These works 

have as their focus an interest in language, text and discourse, and in the ways these 

have constructed aspects of Indigenous heritage. These three works represent an 

important phase in my writings, as they are critical in further developing my critique 

of official State authorised discourses on Indigenous knowledge and intellectual 

property, but also move beyond this. The works in this Group have demonstratred a 

shift more clearly to developing my position outside the established discourses, and to 

producing the kind of critical analysis of prevailing technologies of government made 

possible by the interstitial ‘border thinking’ articulated in the work of Mignolo 

(2000).  
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The major work in this Group, Writing Heritage, pursues a wider theme in which I 

link my previous work on the theme of Indigenous knowledge/intangible heritage to a 

more inclusive sense of Indigenous heritage. I explore, in a historical context, the 

discursive construction of that heritage in European-Australian texts. This enables me 

to further develop the argument, which I had begun to map out in Bridging the Gap, 

for a dialogue in which Indigenous heritage in its inclusive sense – both tangible and 

intangible – can be understood as having an equal validity within a plurality of texts, 

knowledges and discourses. The final paper Indigenous Knowledge: Beyond 

Protection maintains these themes, but also shifts my interest further still towards 

seeking ways in which an appreciation of other dimensions of Indigenous knowledge 

such as its connections to place, person and memory, might be understood within 

Western legal and policy discourses. 
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Chapter Five: A Conclusion: My Publications on the 

Borders 

 

In this Essay I have critically reviewed a series of my published writings on 

Indigenous knowledge, intellectual property and cultural heritage produced over the 

period 1997 to 2008. I have shown that these writings as a whole body of work, form 

a critique of what I have described as an authorised State sanctioned discourse 

entrenched within conventional Western legal concepts of intellectual property rights. 

In this Chapter I want to advance the argument that in order to develop this critique, 

my body of work is characterised by certain distinct features. The first of these has to 

do with the particular identity formulation, position, or standpoint from which I have 

written the works in question. A second feature concerns the position of my writings 

in the context of being outside or apart from existing discourses and technologies of 

government, and formal disciplines. A third feature is shaped by the function or 

purpose of my later writings in particular, which have argued for a plurality of 

knowledges and the creation of a space for dialogue within and among this plurality. 

 

My Writings on the Borders 

 

As a body of critique, my body of published works sits apart from the different types 

of knowledge/discourse that I have been discussing in this Essay. It is separate from 

formal discipline-based knowledges such as anthropology, law, archaeology and 

history. While it draws from the authorised State-based discourse shaped by Western 

concepts of intellectual property that I have referred to throughout this Essay, it is also 

separate from that, since my central task has been to develop a critique of that 

discourse. My writings are also distinct from, or outside of, that discourse that I have 

referred to as one of Indigenous cultural and intellectual property rights. Although I 

have, in my own work, been influenced by all these other discourses, my writings 

reside in a difference space. It is this positioning of my writings – on the borders of, 

and outside of (or in-between) other discourses and disciplines – that has enabled me 

to develop the critique that is a central feature of my work.  

 

Standpoint as Author of my Writings 
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A critical feature of my writings is that they are positioned outside various disciplines 

such as anthropology and law. They are also outside, or in between the borders of 

other discourses such as that formed by Western concepts of intellectual property, and 

that constituted as Indigenous cultural and intellectual property rights. This ‘outsider –

ness’ of my work is both a function of, and in turn has influenced, my own position as 

author of these works. The implication of my ‘speaking position’ in which I write 

about a subject matter that concerns Indigenous others invites some attention. In 

reflecting on my role as author of my works, the role of the subject matter of my 

writing requires that I acknowledge the standpoint of the peoples whose knowledge 

and culture is being referred to (albeit ‘mirrored’ through the lens of other texts – 

policies, laws, and so on) as the subject matter of my work. There are multiple layers 

to my position as author of these works.  

 

I construct my identity as a ‘white’, English born male of European-Jewish descent. 

In my writing and thinking on Indigenous peoples, and in my work with Aboriginal 

communities and individuals in Australia, I am informed – at least subconsciously - 

by my feelings of ‘outsider-ness’ or of being ‘other’. In this context, my work is 

influenced by what Grosz refers to as an ‘ethics of Otherness’, in an exploration of, as 

she puts it, ‘the ways in which the lived experience of Jewishness contributes to 

understanding that position of social marginality or exile which the Jew shares in 

common with other oppressed groups’ (1993, p. 57). In my case, this Jewishness does 

not derive from a religious or devout basis in practice, as my family have been 

separated from the religious tradition for at least a generation, and ‘assimilated’ into 

English and Australian society. My outsider-ness stems instead from what I might 

describe as a cultural Jewish identity based in ideas and feelings about difference, and 

a sense of being apart. There is also the sense of shared histories of oppression or of 

vulnerability. However, I want to argue that identities and positions are not absolutes: 

they too are contested categories. It is worth elaborating a little on this point, as it 

forms the critical basis upon which I have produced my body of published works ‘on 

the borders’, or ‘in-between’ borders.  

 

My sense of self-identity is not an essentialised, or absolute. In a similar way, the 

relationship between my ‘self’, and the ‘others’, whose textual representations form 
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the subject matter of my writings, must be viewed as multi-faceted and complex. By 

this, I mean that I do not see either my position, however I have defined this in terms 

of my identity, or the category of ‘others’ (Indigenous peoples and their knowledge), 

as immutable categories, based on some given or absolute qualities. These positions 

(self and other) are not somehow ‘found’, or ‘discovered’, but are constructed in the 

contexts of the specifics of place, historical situation, and political circumstances, 

governmentalities and power relations. 

 

Feminist critic Linda McDowell writes that: 

 

one of the most striking features of contemporary social theory is the 

coincidental rejection by feminism and postmodernism of the idea of 

universality. Both reject the doctrine of a unity of reason, of a universal 

subject striving towards common moral and intellectual aims, and hence the 

notion of humanity as a unitary subject. (1992, p. 61). 

 

The idea of identities and subject positions as constructed, contestable entities, in 

what McDowell refers to a ‘crisis of representation’, has several repercussions, one of 

which is a ‘repositioning of the author as one of the many voices clamouring to be 

heard in the text (more common in anthropology)’ (1992, p. 62). This challenge to 

static, immutable and universalistic understandings of the ‘I’ of subject identities is 

also taken up by New Zealand critic Wendy Larner in her study of identity formations 

in the context of Pakeha/Maori women’s identities. She writes: 

 

 Rather than understanding ‘women’ as a pre-constituted identity, or even 

identities, these works [some of the feminist literature] explore the notion that 

women are multiply organised subjects whose identities are actively created 

and recreated in response to contested political, economic and social power 

relations (1995, p. 178). 

 

She asserts that ‘not only can such an approach facilitate a more rigorous analysis of 

the specificities of the New Zealand context, but it may also allow for a ‘politics of 

difference’ which will ‘enable more effective political practice given the complexity 

of contemporary economic, political and social changes’ (Larner, 1995, p. 178). This 
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destabilising of the category of ‘woman’, in Larner’s scheme, has profound 

implications for the role of knowledge, and the relationship between and among 

different forms of knowledge. She argues that identity, or positionality, is constituted 

on the basis of, among other things, locality or place, where this latter refers to 

multiple senses of ‘place’ – as both a physical, geographical or territorial category - as 

well as a ‘theoretical and ideological place’ (1995, p. 186). An implication of this is 

that identity or position must therefore necessarily be influenced by ‘the politics of 

that place’, since, as Larner points out, ‘the relationship between knowledge and place 

is one characterised by contestations’ (1995, p. 186). Her personal summing up 

reflects my own view, in that she states: 

 

 The theoretical and political challenge for me, therefore, is to recognise the 

situatedness of my own knowledge, and to engage ethically with the 

knowledge of others. This involves paying close attention to the sites within 

which knowledges are named, and how the person or group is situated when 

making their claims. It means entering into an ongoing dialogue, which 

acknowledges the differences, as well as exploring the interrelationships 

between these knowledges. This process is one that will require openness, 

respect and the ability to live with apparent contradictions (1995, p. 187). 

 

Consideration of the politics of position and place then, requires an interrogation of 

the binary oppositions of ‘I’ and ‘Them’ or ‘Other’, so that these are not unitary, fixed 

categories, but are situated and localised in the specificities of power relations and 

governmentality. This destabilising enables a fluidity in approaches to thinking about 

the relationships between different knowledges, supporting my notion of developing a 

space in which a plurality of knowledges is possible. However, I am referring here to 

a plurality in which ideas about difference can be maintained. As Gupta and Ferguson 

(1992) put it: 

 

As an alternative to this way of thinking about cultural difference, we want to 

problematize the unity of the “us” and the otherness of the “other”, and 

question the radical separation between the two that makes the opposition 

possible in the first place (1992, p. 14). 
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Thus an understanding of contested categories allows, in Gupta and Ferguson’s 

scheme, for an exploration of ‘the processes of production of difference in a world of 

culturally, socially, and economically interconnected and interdependent spaces’ 

(1992, p. 14, authors’ emphasis).  

 

Others have also questioned the notion of essentialised positions. Fuss for example, 

argues that there are many ‘essentialisms’, and that the important question is to 

consider the particular ‘purpose or function essentialism might play in a particular set 

of discourses’ (1989, p. xii). Her view is that ‘essentialism is typically defined in 

opposition to difference; the doctrine of essence is viewed as precisely that which 

seeks to deny or to annul the very radicality of difference’ (1989, p. xii). She goes on 

to say that ‘the opposition is a helpful one in that it reminds us that a complex system 

of cultural, social, psychical, and historical differences, and not a set of pre-existent 

human essences, position and constitute the subject’ (1989, p. xii). However, she 

claims, ‘the binary articulation of essentialism and difference can also be restrictive, 

even obfuscating, in that it allows us to ignore or to deny the differences within 

essentialism’ (1989, p. xii). Anthropologist Khare (1992) also argues for a 

destabilising of categories, of the idea of the ‘Other’, as that has been constructed in 

opposition to ‘Us’. He suggests recognising the diversity of ‘the Other’, so that no 

single ‘voice’ (i.e. that of ‘Us’, or of ‘the Other’) is privileged. Khare states that ‘an 

earnest dialogue not only recognizes the Other’s voice; it also accords intrinsically 

equal authenticity to the Other’s existence and epistemology’ (1992, p. 15). He offers 

a suggestion for an alternative, ‘reciprocal anthropology’ in which there is a ‘genuine 

dialogue’, that ‘consciously maintains a sense for reciprocating advantage at all 

levels of representation and communication (whether oral, descriptive, analytical, 

critical, or synthetic)’ (1992, pp. 15-16, Khare’s emphasis). These reflections on the 

politics of positionality have been necessary in order to more adequately capture some 

sense of my claim that my writings as a whole, over the decade of their production, 

have moved towards an increasing destabilising of absolutes, thereby enabling a space 

for greater dialogue and movement among and between different knowledges and 

voices. 

 

The direct object of my studies and writings has not been Indigenous knowledge and 

Indigenous peoples per se. Rather, my writings are about a discourse and textual 
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production that is comprised of laws, policies, statements and discussions about or 

that refer to Indigenous knowledge and intellectual property. I write at a ‘meta-level’; 

that is, about how the category ‘Indigenous knowledge’ and its subject matter is 

represented in legal, administrative and policy discourses. The dynamics and relative 

power relations in my role as author (in the contested sense I have tried to convey 

above) have important implications in terms of the body of knowledge I have 

produced, and its relationship both to its subject matter and to other bodies of 

knowledge. 

 

The discussion and review I present in this PhD Essay adds yet another layer to my 

authored standpoints or subject positions that are in juxtaposition. According to Toorn 

and English, ‘to use the notion of a positioned speaker may be to invoke essentialist 

assumptions of identity, or it may involve locating a discursively and institutionally 

situated subject…’ (1995, p. 1). These assumptions come into play when considering 

the specific role I have when producing particular writings. For example, did my role 

as an independent consultant invoke an assumed speaking position as an ‘expert’ with 

some claims to authority? How has this subject or speaking position influenced my 

writings and their reception? 

 

Questions of subject positions are examined by feminist theorists such as Harding, 

who states that these ‘standpoints’: 

 

…are critically and theoretically constructed discursive positions, not merely 

perspectives or views that flow from their authors unwittingly because of 

their biology or location in geographical or other such social relations 

(Harding, 1998, p. 17). 

 

Harding claims that her ‘study is only a standpoint, not the postcolonial and/or 

feminist standpoint. The standpoint of this book is itself historically locatable in just 

the way that are the cultural histories, their practices and meanings, that it examines’. 

She continues: 

 

[this book] ... does not speak for others, for peoples from non-European 

cultures, though it is informed by their accounts. It does not “study down,” 
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sympathetically describing for metropolitan audiences the beliefs and practices 

of peoples located at their peripheries, though it uses such accounts as 

evidence for its claims. (1998, p. 18). 

 

Bhambra suggests that ‘standpoint epistemology does not apply only to women’s 

position, but to any position of subordination’ (Bhambra, 2007, p. 28). However, 

‘standpoint theory’ need not only refer to positions of subordination; it enables an 

interrogation of any speaking, writing and thinking position in relation to the 

dominant framework from within which one seeks to develop a critical stance. Alcoff 

(1991-92) argues that, in considering the ‘problem of speaking for others’, the social 

location of the speaker is one of the factors that is most ‘epistemically salient’. 

 

The works I have submitted for this PhD have been produced from a diverse range of 

positions, including from within established bureaucracies and governmental arenas, 

and also from a position outside formal institutional structures. The diversity of these 

‘speaking positions’ must also necessarily take into account the diversity within my 

own identity, constructed as it is from multiple and sometimes shifting cultural/ethnic 

senses of self. My writings have also been developed in response to, and in 

engagement with, the prevailing policy and legal developments, discussions and 

discourses in Australia concerning Indigenous knowledge, cultural heritage and 

intellectual property. However, from whichever structural/organisational vantage 

point I have written, in my relationship to Indigenous peoples and their knowledges, 

my own subjectivity has remained constant as ‘non-Indigenous’ (a term that, in my 

view, requires some interrogation). Thus, at least in this sense, my position or 

standpoint is as outsider – outside the culture (Indigenous) which is the subject matter 

of the other texts I am critiquing. This outsider-ness, in combination with my writing 

outside formal disciplines, I suggest, has contributed to, or has been responsible for, 

the formation of my set of writings as a body of critique. My ‘outsider-ness’ has 

provided the conditions from which I have been able to develop a critique of 

concepts, terms, categories and assumptions underpinning analyses and interpretations 

in other texts concerned with Indigenous knowledge and intellectual property rights. 

The critique developed throughout my published work has been enabled by my 

standpoint as outsider, because my own understandings and interpretations have been 
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not been embedded in, aligned with, or developed solely from any one of the formal 

disciplines or subject fields that I write about. 

 

The question of standpoint figures importantly for writing and thinking across 

cultures, disciplines, geographies, and localities. Nakata, for example, from the 

perspective of a Torres Strait Islander, writes about what he terms an ‘Indigenous 

standpoint’, in which the challenge is to ‘develop an intellectual standpoint from 

which Indigenous scholars can read and understand the Western systems of 

knowledge’ (1998, p. 1). In the context of education, Nakata is interested in 

‘developing an Indigenous standpoint from which Indigenous students can view their 

position as viewed by others as a legitimate academic practice’ (1998, p. 5). 

Indigenous standpoint theory, Nakata argues, ‘is a method of inquiry, a process for 

making more intelligible “the corpus of objectified knowledge about us” as it emerges 

and organises understanding of our lived realities’ (2007, p. 215). 

 

In a discussion on authorial position and standpoint, another question becomes 

apparent. Writing from within the dominant epistemological system – academic, 

bureaucratic, governmental, and ‘expert’ or specialist – how is it possible to critique 

the dominant knowledge systems while writing – and therefore producing knowledge 

– from within these systems themselves? As Bhambra argues, following Fabian, ‘… 

we must be aware of finding ourselves in the contradictory predicament of seeking to 

criticize hegemonic interests while working within “relationships that are determined 

by the context of those … interests”’ (Bhambra, 2007, p. 21, quoting Fabian, 1991, p. 

257). The apparent contradiction here is that, as I have suggested throughout this 

Essay, in my own production of writings I have attempted to establish a position of 

being outside, and apart from the dominant positions, epistemologies and discourses. 

The paradox remains though, how, or indeed whether it is feasible to develop a truly 

effective critique when writing, since I have inevitably had to draw on, or at least be 

informed mostly by, dominant knowledges and discourses. My writing position then, 

can be said to be a complex one in which I have developed my works from both 

‘within’, yet also ‘apart from’, dominant discourses and technologies of government. 

 

The multiple, intersecting layers of discourse, textual productions, and peoples and 

their heritage within which I have produced my work, raise questions about 
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representation and power. In Said’s classic study on discourse and representation, 

Orientalism, he drew attention to the problematic of representations: 

 

 The real issue is whether indeed there can be a true representation of anything, 

or whether any and all representations, because they are representations, are 

embedded first in the language and then in the culture, institutions, and 

political ambience of the representer. 

 

 …a representation is eo ipso implicated, intertwined, embedded, interwoven 

with a great many other things besides the “truth,” which is itself a 

representation. (1985, p. 272, original italics). 

 

The writings I have produced and submitted for this PhD are in this sense, perhaps 

themselves representations of representations. By this I am suggesting that my 

writings have ‘represented’ (while also critiquing) the texts of laws and policies that 

have formed the bases of an authorised State sanctioned discourse relating to 

Indigenous knowledge; and those texts have in some ways sought to represent a 

perceived European notion of Indigenous culture and heritage (tradition, knowledge, 

and so on). The problem of representations of Indigenous culture is one that underpins 

much of my work, and becomes most explicit in Writing Heritage. That work, as do 

some of my others (notably Bridging the Gap) attempted to show the diversity and 

multiplicity of textual representations of Indigenous culture, that move beyond those 

negative tropes of primitivism, to embrace others such as cultural creativity and 

innovation. 

 

Position of my Writings in Relation to Formal Disciplines  

 

Perhaps central to my work has been my critique of law, particularly intellectual 

property law. My work has offered a critical reading and analysis of legal discourse, 

with a focus on the ways in which the language of law represents textually the 

specific concepts used to designate aspects of Indigenous culture and heritage. My 

writing thus engages with law in a critical reading of the discipline, yet does not itself 

originate in or derive from that discipline. There is a similarly ambiguous relationship 

between my writings and the discipline of anthropology. This discipline has an 



 101 

important role in the field of studies on Indigenous culture and heritage, presenting a 

framework from which Indigenous peoples are the object of (and 

participants/collaborators in) ethnographic inquiry and interpretation. Anthropological 

knowledge about Indigenous cultural heritage, including its intangible dimensions, 

therefore constitutes a very significant body of knowledge against which my 

publications might be compared, contrasted, or critically interpreted. Anthropology 

and ethnographic practice constitute a particular kind of knowledge (Fabian, 1983) 

that contains its own problems, contradictions and challenges. The notion of 

ethnographic knowledge and writing as constituting an ‘authoritative’ account of the 

Other continues to be a subject for much debate and discussion (e.g. Clifford, 1983; 

Khare, 1992). 

 

The coherence of my work thus operates as an ongoing practice in working outside of, 

as well as across and between disciplines. I have always taken the view that analysis, 

interpretation and discussion of the content of the category ‘Indigenous heritage’ must 

of necessity traverse, or perhaps subvert the conventionality of the ‘disciplines’ This 

is because the nature of the subject matter (‘Indigenous knowledge’) cannot be readily 

interpreted or understood within discrete, compartmentalised academic disciplines 

such as anthropology, archaeology, law, and history. In a similar way, as a kind of 

analogy or parallel, my body of published work about Indigenous intangible heritage 

can also be seen as located mainly outside existing discourses and disciplines. 

 

Purpose of My Writings as Critique and Arguing for Dialogue in a Plurality of 

Knowledges 

 

Considered as a whole then, my published works possess certain characteristics, and 

fulfil a defined purpose. This purpose is to formulate a critique of other discourses, 

technologies of government, language and text, as I have outlined above. My work 

has also functioned to develop an idea for the recognition of Indigenous knowledge as 

both a distinct body of knowledge in itself, and also as one that exists in important 

relationship within a plurality between and among different knowledges and 

traditions. As my work has developed over the decade, it has become more firmly 

focused on presenting a critique of established concepts, discourses, texts and 

categories relating to Indigenous knowledge, cultural heritage and intellectual 
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property. This critique has paid particular attention to the language of law and policy 

and, as my work developed, has formed a critique of ‘essentialised’ categories (such 

as ‘Indigenous knowledge’ and ‘Western science’) and of classificatory and 

definitional aspects concerning Indigenous knowledge and heritage. This reflection on 

my writings has revealed the particular trajectory in the nature of my analysis and 

interpretation of the subject matter of Indigenous knowledge and Western law and 

policy. The early writings were works based mostly in compilations and surveys of 

law and policy, but which they also began to discern some significant limitations in 

the prevailing discourse of intellectual property and other conventional legal regimes 

as they relate to Indigenous intangible heritage. As my work has progressed it has 

been increasingly concerned with questioning underlying concepts, categories and 

relationships, thus showing a more reflective orientation. My works Law, 

Anthropology, and the Recognition of Indigenous Cultural Systems, Bridging the Gap, 

Indigenous Knowledge: Beyond Protection, and Writing Heritage in particular display 

this more critical stance. It is in these works that I have also begun to map out an idea 

about greater recognition of Indigenous knowledge as a distinct form of knowledge, 

while at the same time arguing for a plurality of different knowledges. 

 

Critique, Essentialism, and Strategic Essentialism 

 

A major aspect of the critique that I have developed through the course of my 

publications relates to the notion of constructed homogenous entities such as those 

denoted ‘Indigenous knowledge’ and ‘Western science’. In Western legal and policy 

discourses, ‘Indigenous knowledge’ as a category of analysis, interpretation, and 

regulation and management may be perceived to possess its own ‘essence’, or internal 

properties. As my writings have progressed I have become increasingly interested in 

questioning the notion of a single, unitary category such as ‘Indigenous knowledge’, 

seeking instead to emphasise the heterogeneity and diversity that underlies such a 

category. My papers in Group III are more interested in this problem, and have begun 

to map out some of the critical questions. 

 

My works have endeavoured to raise awareness of the validity of Indigenous 

knowledge, as an epistemology that should not be subsumed within Western 

discourses of intellectual property. There is a risk however, of creating, or at least 
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perpetuating or validating the very kind of ‘essentialist’ discourse about Indigenous 

knowledge that I have sought, through my writings, to interrogate and oppose. I am 

suggesting the idea of an ‘essentialist discourse’ here that refers to an assumption that 

Indigenous knowledge, and the peoples who hold and own that knowledge, are 

defined on the basis of an ‘essence’ of defined features. This distinguishes them in 

absolute terms from others and their knowledges. The notion of essentialism is one 

that is debated at length in some of the literature on post-colonial theory (e.g. Ashcroft 

et al, 1998). It poses the problem of potentially emphasising the very binary 

oppositions that colonial and post-colonial discourse criticism is intended to 

challenge. In discussions and debates on this, Spivak (1984-85, pp. 183-84; Ashcroft 

et al, 1998, p. 79) has referred to what she has termed ‘strategic essentialism’, as an 

alternative way of thinking about essentialism. This is an argument that ‘in different 

periods the employment of essentialist ideas may be a necessary part of the process by 

which the colonized achieve a renewed sense of the value and dignity of their pre-

colonial cultures, and through which the newly emergent post-colonial nation asserts 

itself’ (Ashcroft et al, 1998, pp. 79-80). 

 

Different Knowledges: Situating My Work among Other Forms of Knowledge 

 

I want to now explore further some of the implications of my writings in the context 

of relationships between and among different knowledge traditions more generally. In 

this context, the concept of ‘border thinking’ in the work of Walter Mignolo, provides 

a useful framework for discussion. ‘Border thinking’ is related to what Mignolo has 

termed an ‘other way of thinking’ (borrowed or adapted from Moroccan philosopher 

Abdelhebir Khatibi), in which a space is opened up for critique from positions outside 

of particular ways of knowing. As a mode of postcolonial critique, border thinking in 

Mignolo’s scheme, recovers subjugated and subaltern knowledges by forming a 

‘double critique’ that is ‘beyond’, or ‘outside’ the established discourses (Mignolo, 

2000, pp. 66-67). In Mignolo’s scheme, referring to critiques of Western and Islamic 

ways of thought, or traditions, a ‘double critique’ implies to ‘think from both 

traditions and, at the same time, from neither of them’ (2000, p. 67). 

 

These notions of ‘border thinking’ and ‘an other thinking’ offer useful frames for 

understanding how my writings have developed a critique of specific discourses, and 
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modalities of governmentality and of technologies of government, while residing on, 

in between, or outside the borders of those. In this context, my writings, considered as 

a particular discursive production, can be examined in terms of their relationship to 

other discourses. Of particular interest are those formal discipline-based kinds of 

knowledge, especially legal and anthropological, that have influenced my own 

writings. The body of my published works sits both outside of, and in juxtaposition 

with, these disciplinary knowledges. It exists outside these because my writings have 

not been produced within the boundaries of a particular discipline; instead, I have 

worked with reference to several disciplines. All my published works submitted for 

this PhD were written from outside the formal structures of supporting research or 

academic institutions. 

 

There is a clear movement in my writings towards a search for an alternative space in 

which Indigenous knowledge might be considered more inclusively, while also 

acknowledging its distinctiveness, both in terms of its relationship with other aspects 

of Indigenous heritage (as discussed particularly in the final sections of Writing 

Heritage), and also in its relationship to other knowledge traditions (such as those 

sometimes referred to as ‘Western science’). I am suggesting here that it is my 

particular position, and the situations from which I have written, that have created the 

conditions in which my writings have formed a critique of State authorised discourses 

and knowledges. To further explore this idea in which my writings-as-critique have 

been produced outside borders, I return to cultural critic Mignolo, to consider his use 

of the notion of ‘locus of enunciation’. In Mignolo’s scheme, this refers to ‘the 

significance of the place of speaking’ (1993, p. 123), a place, location or position 

from which knowledge is created and articulated. For Mignolo, the task is with 

‘dislodging or multiplying’ the centre of the locus of enunciation (1993, p. 124). This 

enables the development of ‘new perspectives on colonial and postcolonial discourse’ 

(1993, p. 124).  Somewhat similar to the concept of standpoint, this locus of 

enunciation refers to a position, place, or referent from which critique, analysis and 

interpretation of other kinds of discourse might be conducted. It is a useful concept to 

further understand the position from which my writings have been developed, and the 

particular purpose they fulfil as a critique. The concept of locus of enunciation is one 

of the critical methodological considerations in the study of subjugated, or what is 

called ‘subalternised’ knowledge. As Mignolo puts it, the ‘long process of 
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subalternization of knowledge is being radically transformed by new forms of 

knowledge in which what has been subalternized and considered interesting only as 

an object of study becomes articulated as new loci of enunciation’ (Mignolo, 2000, p. 

13). 

 

I am drawing on these ideas about ‘locus of enunciation’ and ‘border thinking’ as a 

context for thinking about my argument for a plurality of knowledges (in the sense of 

a problematised, and contested relationality) in which my body of writings can be 

located. To further explore this, a starting point might be to consider the position of 

dominant knowledges (imperial, colonial, State authorised knowledge) vis-à-vis other, 

alternative knowledges (e.g. subjugated, colonised, and subaltern). The relative 

positioning of alternative kinds of knowledge figures as a central subject for 

discussion in post-colonial studies. In this literature, alternative ways of knowing, 

which may be glossed variously as local knowledge, Indigenous knowledge, or 

‘Southern knowledge’ (e.g. Connell, 2007), are explored in the context of 

considerations about the interplay between different knowledge systems, and the 

hierarchies, power relations, histories and disciplinary configurations of diverse 

knowledge systems. I am arguing that my body of writings has produced a critique, 

based on the particular character and functions of the works. In producing this body of 

work I have articulated my own speaking or writing position, as a challenge to what I 

regarded as hegemonic knowledge produced by prevailing legal discourses as those 

have sought to manage and regulate Indigenous intangible heritage. My work in this 

sense, has a particular character that is defined by it having been produced outside of 

existing disciplines and discourses. Its character is shaped by the fact that, while 

certainly being influenced by other disciplines and discourses (such as law), it does 

not retain a particular allegiance to those in forming the critique. This character of my 

work has enabled it to exhibit some of the tendencies toward what Mignolo (2000) 

has termed ‘border thinking’, to interrogate and challenge the received homogeneous 

categories and concepts such as ‘intellectual property’, which have broadly shaped 

dominant discourses on Indigenous knowledge. 

 

I have referred to those discourses in this Essay as State authorised and sanctioned 

discourses embedded in Western intellectual property rights regimes. By contrast, the 

production of an alternative set of discourses and a knowledge that challenges and 



 106 

critiques the State authorised discourse might also provide a space that allows for the 

‘representation of’, or articulation of a ‘voice for’ Indigenous peoples and their 

systems of knowledge and culture. My later writings have begun to explore this 

possibility, as, for example in Indigenous Knowledge: Beyond Protection, Towards 

Dialogue, where I conclude with a suggestion for developing a space in which a 

dialogue is possible between Indigenous, and non-Indigenous systems, knowledges 

and epistemologies. 

 

I want to explore a little more here, how the body of work formed by my writings has 

established the conditions in which I have been able to develop a critique of 

authoritative, State sanctioned and formal discipline-based knowledges. The concept 

of ‘border thinking’ articulates a space for a new kind of thinking (or the re-

emergence of older, existing ways of thought). Border thinking, as Mignolo puts it, is: 

 

 working toward a critique of colonial categories; it is also working toward 

redressing the subalternization of knowledges and the coloniality of power. It 

also points toward a new way of thinking in which the dichotomies can be 

replaced by the complementarity of apparently contradictory terms (2000, p. 

328). 

 

This is a way of producing a critique of colonising or authorised narratives and 

discourses from a position neither within the dominant knowledge system, nor from 

alternative (subaltern or marginalised) knowledge. Drawing on this idea, I have 

suggested that my production of writings, together with this Essay, can be seen to 

provide a space for a kind of ‘border thinking’. This can be illustrated by placing my 

body of writings in the context of the following sets of discourses or 

knowledge/power formations: 

 

1. Dominant, or centralised modes of knowledge production and ‘technologies of 

government’ for ‘managing’ and regulating Indigenous heritage. These are 

expressed as global, national, and metropolitan, together with their 

concomitant structures of control, regulation and surveillance. These dominant 

forms of knowledge, practice and discipline are articulated through the nation-



 107 

state and its various apparatus (including bureaucratic, governmental and state 

sanctioned laws, policies, plans, strategies and structures and processes). 

 

2. Formal or institutional bodies of knowledge that derive from, and are 

legitimised by academic and discipline based knowledge and expertise. Those 

that are of particular relevance and interest to my work are anthropology, law, 

and perhaps political science. 

 

3. Alternative modes of knowledge as articulated, expressed and practised by 

Indigenous peoples. 

 

4. A discourse of Indigenous cultural and intellectual property rights outlined 

earlier in this Essay. 

 

Arguing for a plurality of knowledges, I would envisage these sets shifting and 

intertwining, rather than as being discrete types or forms of knowledge. This 

complexity is what provides the particular character of a plural formation that, I 

would argue, must attend to the inequalities and asymmetries of power between and 

among its constitutive elements. The totality of my published works reviewed in this 

Essay have in turn derived from, and have also produced a critique of, all of these 

other types of knowledge/discourse. 

 

The first of these types of knowledge formations outlined above can be said to emerge 

or flow from ‘Europe’, or from an idea of Europe as a mode, or locus of origin for 

authoritative forms of knowledge production that are based on certainty, scientific 

notions of ‘truth’ and ‘validity’ (see for example Barker et al, 1985). In my own work 

I have begun to formulate a critique of dominant forms of knowledge (which include 

disciplinary forms of knowledge such as anthropology and law), and to pose an equal 

validity for alternative knowledges, such as Indigenous. Some recent literature has 

argued for the re-instatement (or re-assertion, ‘re-recognition’, or validation) of other 

kinds of knowledge, such as Connell’s (2007) concept of ‘Southern knowledge’, and 

the ‘emancipation’ of difference and other knowledges in the work of Santos and 

others (Santos, Nunes, and Meneses, 2007; see also Chakrabarty, 2000). 
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These tensions and contradictions between different knowledges have been the 

subject matter most prominent throughout my published work, and have been more 

explicitly explored in my most recent papers (especially in Law, Anthropology, and 

the Recognition of Indigenous Cultural Systems, Bridging the Gap, and Indigenous 

Knowledge: Beyond Protection). In those I have interrogated some of problems in the 

engagement, or intersection between Indigenous knowledge (as understood from 

within the constraints of my own ‘Western’ paradigm), and ‘Western’ modes of 

knowledge and practice as embodied within the disciplines such as law and 

anthropology, and practices such as policy development and implementation. Overall, 

in much of my published work, what I refer to as ‘intellectual property’ and other 

legal mechanisms (such as ‘heritage protection’) employed by the machinery of 

government and bureaucracy to regulate, ‘protect’ and ‘manage’ Indigenous cultural 

heritage – including intangible heritage – might be seen to correspond in some way to 

the kinds of totalising, dominant knowledge systems produced at (by, or from) ‘the 

centre’ (‘Europe’). In opposition to these globalising forms of knowledge, stand those 

alternative forms of knowledge and practice that I have called collectively 

‘Indigenous knowledge’. But I do not want to limit my discussions to scenarios in 

which these two types of knowledge are seen as simply existing alongside one 

another, always and forever in opposition, and with the problem being to find ways in 

which the dominant system (‘Western law and policy’) can ‘protect’ Indigenous 

knowledge and other forms of heritage, or to accommodate it, integrate it, or 

incorporate the expressions (categories, concepts, classificatory regimes) of 

Indigenous knowledge into the dominant modes of knowledge. Rather, my interest is 

more in forming a critique of the underlying assumptions about differences between 

Indigenous forms of knowledge, and Western forms as the latter are articulated 

through law, policy, and various regulatory mechanisms. 

 

Equality Among Knowledges 

 

Another feature of the critique I have developed throughout my writings has been to 

interrogate ideas about hierarchies of knowledge based on presumed validity. There is 

a persistent theme in debates, discussions and management regimes in which 

‘Indigenous knowledge’ is thought to be of less validity than Western forms of 

knowledge. These schemes privilege Western legal, policy and governmental regimes 
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over alternative knowledge production such as Indigenous and local. In Bridging the 

Gap, I move beyond the compilations and reviews that comprise my earlier pieces 

(especially those in what I have labelled my Group I writings), to develop a more 

critically engaged reflection on the complex relationships between Indigenous 

knowledge and other knowledge traditions. To explore these ideas further in this 

Essay, I turn to some of the growing literature on colonial and post-colonial discourse, 

modernism and post-modernism. Bhambra (2007), for example, provides a critique of 

the so-called movement between modernity and its perceived counterpart, the ‘pre-

modern’, based on notions of rupture and difference. She questions the assumption of 

‘a temporal rupture that distinguishes a traditional, agrarian past from the modern, 

industrial present; and a fundamental difference that Europe from the rest of the 

world’ (2007, p. 1). There is an equation between modernity, ideas about Europe, and 

the production of forms of knowledge. Bhambra considers ‘the relationship between 

colonialism and the politics of knowledge production, looking, in particular, at the 

processes by which particular forms of disciplinary knowledge came to be authorised 

under colonialism and the concomitant marginalisation of “other” forms of 

knowledge’ (2007, p. 15). 

 

Drawing analogies from Bhambra’s scheme, I am suggesting that “Indigenous 

knowledge” and “Western science” may be seen as standing in similar relationships to 

those of “coloniser” and “colonised”. The formation of imperial and colonial 

knowledge has at the same time created the circumstances in which Indigenous 

knowledges have often been subjugated, marginalised, and exploited (in some views 

the creation of imperial or “Northern” knowledge has been based on the exploitation 

of Indigenous, local and Third World knowledge – for example, Santos, Nunes, and 

Meneses, 2007). In producing my critique from the borders, or outside the margins of 

formal disciplines and other established discourses, I have developed a body of work 

that can move towards contributing to a dislodgement or dissolution of the 

dichotomies of Indigenous knowledge/Western science and law and policy. 

 

The growing body of work on colonial and postcolonial discourse studies and 

criticism presents certain epistemological and methodological problems of its own. 

Nicholas Thomas for example, critiques analyses of colonial discourse that reinforce 

or legitimate (albeit subconsciously) dominant colonisers’ discourses, and suggests 
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that colonial discourse is too often ‘evoked as a global and transhistorical logic of 

denigration, that has remained impervious to active marking or reformulation by the 

“Other”; it has figured above all as a coherent imposition, rather than a practically 

mediated relation’ (Thomas, 1994, p. 3). This critique is particularly useful for my 

examination of my own writings on Indigenous knowledge. As my writings have 

progressed, I have increasingly become concerned to interrogate the assumptions 

underpinning the received categories ‘Indigenous knowledge’ and ‘Western 

knowledge’. These questions and interrogations are most apparent in my more recent 

works, especially Bridging the Gap, which discusses in some detail the complex 

understandings and historical and anthropological assumptions at play in debates 

concerning Indigenous and other forms of knowledge. Following Thomas I argue 

against discussions (critiques, analyses, and reviews) of colonial discourse, and by 

extension, of Indigenous knowledge/Other knowledge, that construct totalising, 

unitary views in which colonised/coloniser (Indigenous/non-Indigenous) relations are 

predominantly perceived in terms of a series of binary oppositions (e.g. 

civilised/savage) that consistently present derogatory stereotypes. Instead, I support 

the view that colonial discourses are complex, pluralising, particularistic, and 

historically situated arenas in which the site of relations between colonised and 

colonisers are contested, fluid and heterogeneous. Drawing from this view, a critique 

of received categories, dualities and oppositions of knowledges runs throughout my 

writings. I have argued for what in Nygren’s terms, is the need for all knowledges to 

be understood as ‘situated’. In other words, I refer to the necessity of ‘analysing local 

[and Indigenous] knowledges as heterogeneous ways of knowing that emerge out of a 

multidimensional reality in which diverse cultural, environmental, economic and 

socio-political factors intersect’ (Nygren, 1999, p. 282). As Nygren suggests, ‘all 

knowledges are derived from the interaction of multiple social actors, that are 

differentially empowered and move in a terrain characterized by contradictory, 

competitive and complementary relations’ (1999, p. 282). 

 

In the context of these themes, all my writings – either explicitly or implicitly – 

explore the tensions between Indigenous knowledges and ‘other’ knowledges, and the 

problems in creating discourses on the basis of unexamined categories and 

classificatory regimes. These tensions and contradictions - the multiple intersections 

and engagements between and among knowledge systems, epistemologies, practices - 



 111 

find echoes in critiques on the concept of ‘Europe’ as a homogenous, received 

category. The ‘problem’ of ‘Europe’ as an idea, or as a metaphor for a dominant 

epistemological and knowledge regime, with its attendant hierarchies and 

subordinated knowledges, voices, experiences and narratives (e.g. 

feminist/native/southern epistemologies) is a subject for considerable discussion in 

post-colonial literature and critique. In the experiences and aftermath of colonial 

encounters (the ‘post-colonial’ or perhaps ‘postmodern’ condition), the status of 

knowledge and of its production, circulation and reception is in question, or is 

contested or interrogated (see for example Bhambra, 2007; Chakrabarty, 2000). The 

implications of the intersections between Indigenous and other knowledge systems is 

replicated in the state of play regarding knowledge in the interstices between the 

metropole and the periphery; between ‘Europe and its others’, between the ‘West and 

the rest’, and between the North and the South (e.g. Chakrabarty, 2007; Connell, 

2007). 

 

Plurality and Ecology of Knowledges 

 

 The ecology of knowledges is an invitation to the promotion of non-relativistic 

dialogues among knowledges, granting ‘equality of opportunities’ to the 

different kinds of knowledge engaged in ever broader epistemological disputes 

aimed both at maximizing their respective contributions to build a more 

democratic and just society and at decolonizing knowledge and power. 

(Santos, Nunes and Meneses, 2007, p. xxv) 

 

The production of my writings over a decade has created a body of work that presents 

a critique of assumptions, categories, and concepts as they have been used in Western 

discourses to discuss Indigenous knowledge and cultural heritage. My work has 

developed to a point where I have outlined a scheme for considering a plurality of 

knowledges as a way towards greater understanding and cross-cultural interpretation. 

My writings have also moved towards discussing the idea of creating a space in which 

received categories such as ‘Indigenous knowledge’ and ‘Western science’ are 

understood as being heterogeneous, particularised and situated. I have also suggested 

the possibility, both in some of my writings, and in this Essay, of envisaging a 

dialogue, or ‘ecology of knowledges’ (Santos, Nunes and Meneses, 2007, pp. xix-xx) 
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between and among different discourses, texts and knowledges. In this sense, as I 

have discussed earlier, the kind of dialogue imagined is one in which the inequalities, 

irregularities, and asymmetries of power can be acknowledged, exposed and 

examined. 
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