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Abstract

Indigenous knowledge as a subject for discussion and analysis has become more
prominent in academic literature and in public policy debates in the past decade or
more. In my own published works, one of my main themes has been to review and
critique Western legislative regimes’ attempts to define, protect, and regulate
Indigenous knowledge, especially in terms of what is often called “‘indigenous
intellectual property’. As a consequence of this interest in critique of legislation, I
have also explored questions around the intersection between Indigenous knowledge
and other kinds of knowledge, particularly that sometimes termed “Western science’.
This latter interest has led me to consider the ways in which Indigenous knowledge
and other forms of Indigenous heritage have been represented in “Western’ texts,
language and discourses, including legislative and administrative developments and

discussions, and in anthropological and historical writings.

This Essay presents a critical review of my published works, discussed within the
context of the particular circumstances (political, bureaucratic/administrative and
legislative) in which they were written. | explore the ways in which the sum of my
writings have contributed to, and at the same time have formed a critique of,
prevailing State authorised discourses relating to Indigenous knowledge that are
entrenched primarily in intellectual property rights law.

In this Essay | suggest that, as a consistent body of critique, my writings taken as a
whole are positioned outside, or between the borders of several discourses and bodies
of knowledge. This “cross-border’ position of my writings has, | argue, created the
possibility for a critique of Western discourses centred on intellectual property rights.
I discuss these aspects within a theoretical framework of colonial discourse studies
and postcolonial criticism.
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Chapter One: Introduction

Indigenous knowledge has, over a period of some decades, become a subject of
increasing attention and interest across a wide range of domains and disciplines
including governmental, administrative, scientific, ethnographic, legislative and
activist. Areas for discussion have included the role of Indigenous knowledge in
development and in science (e.g. Briggs, 2005; Briggs and Sharp, 2004; Sillitoe,
1998, 2002, 2007), questions about the intersections between, and “cultural politics’
of, Indigenous knowledge and law (e.g. Anderson, 2009; Brown, 2003; Davis, 1997,
1998; Gibson, 2005; Whitt, 2009), and the relationship between Indigenous, and other
forms of knowledge (e.g. Agrawal, 1995a, 1995b; Davis, 2006), as well as a
burgeoning literature (mostly in the anthropological and ethnographic fields) on
using, collecting and documenting Indigenous knowledge.

As well as discussions on Indigenous knowledge that fall within the disciplines of
anthropology, ethnography, political science and development studies, a major area of
scrutiny is conducted within a legal framework, in regard to the regulation,
recognition, and protection of that knowledge. Related to those inquiries, yet another
focus is on the classification of Indigenous knowledge and questions of definition. It
is discussed in the literature using a range of terms including ‘Indigenous ecological
knowledge’, ‘traditional ecological knowledge’, ‘traditional environmental
knowledge’, ‘traditional knowledge’ and ‘indigenous knowledge’. This problem of
nomenclature is itself sometimes a topic for discussion (e.g. Heckler, 2009; Zent,
2009). The variety of terms used reflects the variety of disciplines within which
Indigenous knowledge is located as a subject for discussion. More significantly, it
indicates a sense of unease that many writers about this subject perhaps experience —
albeit unconsciously — in the subject matter’s unwillingness to be readily categorised
or labelled within a specific discipline or approach.

While discussions about Indigenous knowledge tend to be scattered across many
disciplines and areas of methodological, theoretical and applied policy interest, in
general, it is constructed in some of the literature (more often in policy and legislative
texts, than in writings of a more ‘academic’ kind) as though it is a unitary,



homogenous entity or subject for analysis. The focus in many of those discussions is
on the relationship between Indigenous knowledge and legislative regimes for
protection, predominantly intellectual property rights. In much discussion about
Indigenous knowledge there is an assumption that it is a type of property, and
therefore can be considered in a context of Western intellectual property rights.
Copyright law has been the legal framework most commonly engaged with for
consideration of ‘protection’ for Indigenous knowledge, in regard to its expressions in
art and design. Other aspects of Indigenous knowledge are considered within legal
and policy discourses relating to environment and biodiversity conservation. This has
produced a particular type of discourse predominantly in government and
administrative arenas, and in the legal and academic professions. | identify this as an
official, State authorised discourse, embedded in a framework of understanding and
interpretation founded predominantly in the Western legal concept of intellectual
property rights. This ‘State-authorised’ discourse consists of official statements, laws
and legislative amendments, commentaries and discussions, government and
parliamentary documents, reports and submissions, and academic texts and debates.
In using the term *State authorised’, I will in this Essay refer not necessarily, or even
to a unitary, centralised entity of government or ‘State’, but to various practices,
representations, and networks that contribute to formulations of ‘technologies of
government’ (Miller and Rose, 1990; Rose and Miller, 2010).

At the same time as that official discursive production, there has emerged at least one
parallel discourse, which, while having been developed as a distinct alternative to the
official one, also draws from, and intersects with that in important ways. For this
latter discourse, | refer here to what has been termed Indigenous cultural and
intellectual property rights — a term used to denote Indigenous peoples’ cultural
heritage in both its physical and intangible aspects (Janke, 1998). This discourse of
Indigenous cultural and intellectual property rights, formulated initially (though not
articulated as such) in international texts within the United Nations, has been
discussed and advocated most recently in Australia by Terri Janke, an Indigenous
legal expert. The discourse on Indigenous cultural and intellectual property rights has
influenced my own work, and it is also increasingly being taken up in a wider domain

of research, writing, and policy development.



The emergence of an official, State authorised discourse based predominantly in
Western intellectual property rights, and also of an alternative discourse such as that
of Indigenous cultural and intellectual property rights, provides a context in which to
examine my own production of published writings. The particular ways in which
these discourses intersect and relate to one another, and the role of my published
works in this milieu, requires some discussion of the processes and tactics of the
government’s management of matters concerning Indigenous heritage. | turn to this in
considering aspects of ‘governmentality’ later in this Chapter. In reflecting on the
overall production of my published works in these contexts, | argue in this Essay that
my work is created in an ‘in between space’, between the two kinds of discourses
outlined above, and that this ‘in-between-ness’ has enabled the possibility of my work

developing a critique of the dominant discourse.

My publications began with a survey of Western legal and policy attempts to ‘protect’
Indigenous ‘intellectual property’. | then moved through the production of critical
evaluations of particular forms of Western intellectual property insofar as they relate
to Indigenous knowledge, to more recent works concerned with epistemological
questions about the intersections between Indigenous, and Western knowledge. Over
the course of producing these writings, | have worked toward developing a position
that recognises a diversity of different kinds of knowledge claims. My work has
attempted to develop a critical and reflective position on State sanctioned or
authorised discourses, and on the consequences of these for understanding and
engaging with Indigenous knowledge, cultural heritage, and intellectual property. The

development of my work as critique is detailed in subsequent chapters of this Essay.

Taken as a whole, the “in-between’ nature of my work has meant that it does not sit
easily within either the Indigenous cultural and intellectual property rights discourse,
or the discourses of Western intellectual property rights. My work is also set apart
from the formal disciplines of law and anthropology, while developing a critique of
one (law), and having been influenced to some extent by the other (anthropology). |
frame my discussion of this positioning of my work outside of, or apart from
prevailing discourses and disciplines by drawing on some of the post-colonial
literature such as Mignolo’s (1993) development of the concepts of ‘locus of
enunciation” and “border thinking” (Mignolo, 2000, p. 18). A locus of enunciation is a



‘place of speaking’ that displaces and dislodges previous loci of enunciation. This
allows new and different perspectives to be articulated, and critique of established
orders of knowledge and discourse to be advanced (Mignolo, 1993, pp. 123-124). |
am arguing in this Essay that my published works over the past decade have
developed as a kind of locus of enunciation that enables a critique of established
official discourses and knowledges that are embedded in Western intellectual property
rights. In this sense | am suggesting that, as a discourse that sits outside the borders of
other knowledges and discourses, my writings taken together have functioned to
provide a critique of the particular kinds of governmental regimes, techniques,
processes and statements (i.e., the forms of ‘governmentality’ — see for example
Foucault, 1991; Gordon, 1991) - that have regulated and managed Indigenous heritage
in Australia. In developing this critique, | am also suggesting that my works have
enabled consideration of creating an alternative space in which different knowledges
can be juxtaposed in dialogue and plurality. I explore this idea a little more in later
parts of this Essay.

A PhD by Publication, a relatively recent approach at the University of Technology
Sydney, presents an opportunity for an author to review and reflect on a corpus of
published writings and to demonstrate how they operate together as a coherent,
integrated body of work. Importantly, the PhD by Publication also enables a critical
discussion on the factors, politics and circumstances in which the works have been
produced. In this light, I situate my critical discussion on my published works within a
context of Australian national policy formulation, decision-making, and government
administration concerning Indigenous intangible heritage during the main period of
my published works, 1997 to 2008.

By ‘intangible heritage’ | refer to the definition under Article 2 of the 2003 UNESCO

Convention for the Safeguarding of the Intangible Cultural Heritage, which is

the practices, representations, expressions, knowledge, skills — as well as the
instruments, objects, artefacts and cultural spaces associated therewith — that
communities, groups and, in some cases, individuals recognize as part of their
cultural heritage. This intangible cultural heritage, transmitted from generation

to generation, is constantly recreated by communities and groups in response
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to their environment, their interaction with nature and their history, and

provides them with a sense of identity and continuity ...

Before the introduction of this Convention, one of the few key international
instruments for governing and regulating (and defining) cultural heritage was the
1972 Convention Concerning the Protection of the World Cultural and Natural
Heritage (World Heritage Convention — WHC). Smith and Akagawa (2009, p. 1) state
that the 2003 Intangible Heritage Convention ‘has been characterised by some as a
counterpoint to the WHC, an attempt to acknowledge and privilege non-Western
manifestations and practices of heritage’. They suggest that this Convention ‘marks a
significant intervention into international debate about the nature and value of cultural
heritage’. They go on to add ‘certainly, debates about the utility of the Convention
have continually reinforced its relevance to Asian, African and South American
countries and Indigenous heritage practices’ (2009, p. 1). While acknowledging the
value of international protection for intangible heritage, in my 2008 paper Indigenous
Knowledge: Beyond Protection, Towards Dialogue, | began to develop a critique of
the 2003 UNESCO Convention in terms of its over-reliance on an encyclopaedic or
museum-like classificatory approach to intangible heritage. Under the Intangible
Heritage Convention, ‘manifestations’ of this ‘intangible cultural heritage’ include
‘oral traditions and expressions, including language as a vehicle of the intangible
cultural heritage’ and ‘knowledge and practices concerning nature and the universe’.
In this Essay, where | have used the term “intangible heritage’, | have implicitly
assumed that this embraces Indigenous knowledge. Later in this Essay | discuss some
of the issues and considerations around intangible heritage/Indigenous knowledge in
regard to its governance and legislation in Australia, and the location of my published

works in that context.

The subject matter of my published works reviewed in this Essay is concerned with
concepts, definitional issues, and discursive and textual representations of Indigenous
knowledge vis-a-vis dominant or ‘Western’ knowledge systems. As such, my review
is informed by two main themes. For the first of these | consider how, and in what
ways my body of work has contributed to, and in turn, been shaped by, existing
discourses relevant to Indigenous knowledge and intellectual property. The second
theme considers my work in terms of what I refer to as kind of ‘border thinking’, a
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concept developed by theorist Walter Mignolo (2000). In this context | explore the
possibility that by virtue of my works being located on the margins of, or set apart
from, various other discourses (e.g. Western intellectual property rights) and
disciplines (e.g. law and anthropology), they create a kind of interstitial space that
allows for the “border thinking’ that Mignolo discusses. Located in this interstitial, or
transitional space, | suggest, my work has allowed the possibility of producing a
critique of prevailing forms of governmentality. These forms of governmentality have
tended at best to accommodate Indigenous knowledge within dominant discourses of
intellectual property, and at worst, to marginalise or render those knowledges virtually

invisible.

I contextualise my discussion of my published works by a brief consideration of the
governance and regulation of Indigenous heritage in Australia. That part of my
discussion is influenced by Foucault’s writings on governmentality and power (e.g.
Foucault, 1991; Gordon, 1991), by related notions of ‘technologies of government’
(Rose and Miller, 2010; Miller and Rose, 1990), and by reference to these concepts in
the context of Australian cultural heritage (Smith, 1999, 2000, 2001, 2004, 2007;
Smith and Campbell, 1998).

| referred earlier in this Essay to an already existing (and developing) discourse that is
State authorised, and is primarily manifested or articulated in legislative frameworks,
especially those centred on Western intellectual property rights. That discourse
operates as, and/or is formed from, ideas about ‘government’ as practices, processes
and networks, and ‘how to govern’ (see Gordon, 1991; Dean,1999). In this view
‘government’ is seen not as some centralised entity known identifiable as ‘the State’,
but instead is viewed as ‘techniques of power’ (Gordon, 1991, p. 3), or of systems of
‘power/knowledge, designed to observe, monitor, shape and control the behaviour of
individuals situated within a range of social and economic institutions such as the
school, the factory and the prison’ (Gordon, 1991, pp. 3-4). Building on Foucault’s
theories of governmentality, a notion of government as process has been developed
further to embrace ideas about the ‘micro-physics’ of power and governmentality as
expressed or articulated by ‘technologies of government’ (e.g., Miller and Rose, 1990;
Rose and Miller, 2010), and in a specific context of cultural heritage governance in
Australia by Smith (1999, 2000, 2001, 2004, 2007), and Smith and Campbell (1998).
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The discourse of Western intellectual property is a feature of governmentality that has
been developed and maintained to regulate Indigenous heritage in Australia, during
the period in which my publications were produced. Governmentality here is defined
by Dean as a process that ‘seeks to distinguish the particular mentalities, arts and
regimes of government and administration that have emerged since “early modern”
Europe’ (Dean, 1999, p. 2). The relationship of forms of government to power is

important, as, in Foucault’s characterisation, governmentality must consider:

The ensemble formed by the institutions, procedures, analyses and reflections,
the calculations and tactics that allow the exercise of this very specific albeit
complex form of power, which has as its target population, as its principal
form of knowledge political economy, and as its essential technical means
apparatus of security (Foucault, 1991, p. 2).

More specifically, the laws, policies, administrative acts, and processes that as a
whole have fashioned a discourse of intellectual property, may be seen to constitute
‘technologies of government’, in the sense that this notion is articulated by Rose and
Miller (2010). These ‘technologies of government’ are described as ‘the complex of
mundane programmes, calculations, techniques, apparatuses, documents and
procedures through which authorities seek to embody and give effect to governmental
ambitions’ (Rose and Miller, 2010, p. 273). As these authors state:

‘Government is a domain of strategies, techniques and procedures through
which different forces seek to render programmes operable, and by means of
which a multitude of connections are established between the aspirations of
authorities and the activities of individuals and groups. These heterogeneous
mechanisms we term technologies of government (Miller and Rose, 1990a). It
is through technologies that political rationalities and the programmes of
government that articulate them become capable of deployment’ (Rose and
Miller, 2010, p. 281, authors’ emphasis).

The official discourse | have identified in this Essay comprises technologies of

government that embrace or incorporate, or are articulated by dominant (e.g. ‘expert’,
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and ‘authoritative’) knowledges and legislative regimes based in intellectual property
rights, as well as in archaeology, cultural heritage management and planning. These
have the effect of limiting the capacity of the State to effectively allow for the
expression and articulation of alternative knowledges of Indigenous people. But all
these discourses considered together — the State sanctioned official ones, Indigenous
discourses, and my writings — do not exist in clear oppositional relations. Rather, they

are always already in relations of tension, contradiction and complementarities.

A central focus for analysing my writings is their concern with exploring the language
and discourse of law and policy-making in regard to Indigenous knowledge and other
aspects of cultural heritage. Rose and Miller (2010) have identified language and
knowledge as crucial components in the complex matrix of governmentality and

technologies of government. They write:

An analysis of government takes as central not so much amounts of revenue,
size of the court, expenditure on arms, miles marched by an army per day, but
the discursive field within which these problems, sites and forms of visibility
are delineated and accorded significance. It is in this discursive field that ‘the
State’ itself emerges as an historically variable linguistic device for
conceptualising and articulating ways of ruling. The significance we accord to
discourse does not arise from a concern with ‘ideology’. Language is not
merely contemplative or justificatory, it is performative. An analysis of
political discourse helps us elucidate not only the systems of thought through
which authorities have posed and specified the problems for government, but
also the systems of action through which they have sought to give effect to
government (2010, p. 275, authors’ emphasis).

They characterise the role of knowledge in this complex, referring to ‘the vast
assemblage of persons, theories, projects, experiments and techniques that has
become such a central component of government’ (Rose and Miller, 2010, p. 275).

These language/knowledge/power aspects of discourse and discursive productions
lead into the second and related theme for this review of my publications. That is
concerned with how my works as a whole have developed a critique of Western
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discourses and technologies of government based on Western intellectual property
rights, and specific formulations of what constitutes ‘heritage’, and the implications of
this in terms of both the subject matter of my body of work and its relationship to
other discourses and disciplines. By attending to the language of dominant law and
policy texts and discourses, | am arguing that the production of my works operates as
a critique of governmentality, wherein the specific technologies of government are
deployed to establish and maintain a hegemonic discourse centred on Western ideas

of intellectual property rights.

In my review of my works in this Essay, | am acknowledging the different levels at
which this Essay and its subject matter operates. At one level, my discussion
contained in the works that | am submitting for this PhD recognises the existence of
Indigenous knowledge as an epistemology, a philosophy, set of practices, and as ways
of knowing, that is an alternative to dominant knowledge systems (Santos, Nunes, and
Meneses, 2007). At another level, the discussions in my published writings have been
about other texts and discourses about Indigenous knowledge. My writings then, have
a distinct identity and role in that they comprise knowledge about knowledge of
Indigenous knowledge and intellectual property. Within this multilayered context, this
Essay therefore forms a ‘meta-discussion’ or critique that contributes to the
accumulated complexity of the body of knowledge that | am forming. In sum then,
taken together, this Essay combined with my publications work toward developing a
critique of official discourses on intellectual property that sits apart from, or outside of
various discursive and disciplinary borders. By this strategy of positioning my
published works as a kind of “outsider-ness’, I am thus allowing a space for
considering critical issues such as pluralities of knowledge, relative speaking
positions in writing about other, non-Western forms of knowledge, and contested
representations of knowledge systems.

The Structure of this Essay

The central chapters of this Essay (2 to 4) present a critical review of my published
works. | discuss key themes, identify some gaps and questions raised by the works,
and contextualise them in terms of the historical particularities, situations and
conditions in which they were produced. In this context | explore policy and decision-
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making developments in Australia concerning the governance and regulation of
Indigenous heritage during the decade or more during which the works discussed here
were written. The final Chapter of this Essay presents an argument about the ways in
which the body of my writings ‘sits among’ other kinds of discourse, including formal
discipline-based discourses, and the role played by my writings in developing a

critique.

An Overview of my Writings

My writings on Indigenous knowledge and heritage have been produced with three
broad aims in mind. The first is to provide information and create awareness in the
public arena about the nature of Indigenous rights in intangible cultural heritage,
especially that element that | refer to as ‘Indigenous knowledge’. The second is to
explore the limitations of Western law and policy in providing for recognition and
protection of those rights. The third is to consider conceptual issues in some of the
perceived differences and commonalities in the intersection between Indigenous, and
‘non-Indigenous’ forms of knowledge. Cutting across these three themes is my
interest in considering the ways in which Western law and policy as discourse have
represented textually concepts that broadly have to do with Indigenous intangible
heritage. My interest in the language of law and policy as it pertains to Indigenous
heritage has been a consistent thread throughout my work. The role of discourse in the
governance of cultural heritage in Australia has been noted by Smith (2004), who also
highlights law as one of the important technologies of government that has been

underemphasized in the literature on governmentality (2004, p. 73).

While my writings over the past decade or more have focused on some consistent
themes and questions, they also illustrate a shift in the ways | have thought, and
written about Indigenous knowledge over this period. Much of my writing presents a
critique of analyses of Indigenous knowledge that base their discussions on an
assumption that such knowledge is a form of property, and therefore is amenable to
consideration within intellectual property rights laws (see also Gibson, 1995; Brown,
2005; and Anderson, 2009 for critiques on using intellectual property to understand
Indigenous knowledge). Over the years | have been producing my work, other writers
have also presented critical analyses of the relationship between Indigenous

16



knowledge and Western legal regimes. For example, Anderson has explored the way
that Indigenous knowledge is represented as a distinct category in the field of
intellectual property law, and she critically examines some of the cultural and political
factors in this construction (Anderson, 2009). Gibson argues that intellectual property
law is an inappropriate framework within which to discuss protection for those
Indigenous communities for whom indigenous knowledge is an essential part of their
management of resources (Gibson, 2005). These two writers both approach their
critiques from positions as academics working within the discipline of law. As | will
discuss in my final Chapter, my work sits in a different place, in that it traverses
several disciplinary boundaries, but does not “fit’ clearly within any one of those.

Over the period during which the publications under review in this Essay were
produced, it became increasingly apparent to me that debates, discussions and policy
and legislative developments in the Australian public policy arena did not adequately
articulate or understand the intangible dimensions of Indigenous heritage. | also began
to develop a view that what | perceived as a top-down approach by the Australian
government to protecting and recognising Indigenous peoples’ knowledge and other
elements of their heritage was an inappropriate way to achieve real reforms for
Indigenous people in this area. As I discuss in my book Writing Heritage, my concern
is with the way that government regulation and management of Indigenous heritage
has tended to fragment or compartmentalise that heritage according to the logic of
bureaucratic, legislative and administrative agendas. These technologies of
government (Miller and Rose, 1990, p. 8) enable a micro-management regime in
which intellectual property based discourses — laws, policies, administrative and
bureaucratic procedures — have bounded and limited the potential for alternative
conceptualisations of Indigenous knowledge.

My published works have provided me with the opportunities to articulate these
concerns within a public arena. Over time, my writing has moved from the production
of papers that functioned largely as information resources, through critiques of
language and discourse in law and policy dealing with Indigenous heritage, to
reflections on the relationships between different knowledge systems (Indigenous, and
‘other’ —i.e. “Western’). Eventually, in 2000, when | ceased working in the public
policy arena and began pursuing my interests from a different base — primarily that as
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an independent consultant, researcher and writer — | developed further dimensions to
my thinking and writing about Indigenous knowledge. | became more interested in
trying to understand the complexities of Indigenous knowledge, not as something that
is ‘reduced’ within the regulatory machinery of government law and policy, but as a
body of values, beliefs and practices with its own intrinsic logic, meaning and
rationality. This direction is more explicit in my paper Indigenous knowledge, beyond
protection, towards dialogue (2008).

As my work has progressed, | have become more interested in examining the
relationships between Indigenous knowledge and concepts of place, memory, identity
and history. It was not, however, until work on my paper Indigenous knowledge:
beyond protection, towards dialogue (2008) that | began to include some of my
beginning ideas about these linkages in a published work. My several months
experience during 2005 to 2006 working with Aboriginal people in the far north west
of Australia (the Kimberley region) reinforced my growing sense of the significance
of the multiple dimensions of Indigenous knowledge, and of its expressive and
performative aspects. | grew increasingly interested in this system of knowledge that
is not something primarily viewed, from the perspective of ‘the West’, as an entity or
subject matter in need of legislative protection and management. Instead, my interest
has developed to considering Indigenous knowledge as a more complex and dynamic
system profoundly embedded in place, person and society.

My writings have been produced in a variety of contexts and situations, including
while working as an employee in bureaucratic/administrative settings, in academic
milieus, and from a position as an independent writer and researcher. Despite having
been at times written from a position within specific institutional settings, | have
maintained an ‘outsider-ness’ in terms of the particular ways that | have approached
the development of my critique in these works. In part at least, this ‘outsider-ness’
derives from my identity formation which in itself, as | argue later in this Essay, can
be viewed as a complex site of multiple, contestable (or fractured?) features. In this
context, my published works have developed from a starting point of reviews of
legislative, policy and administrative measures, standard setting developments, and
bureaucratic systems that appear to offer ‘protection’ for Indigenous knowledge, and
of Indigenous rights in biodiversity and ‘intellectual property’ (what I call Groups | &
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I1 works), through to more critical analyses of the relationships between Indigenous
and other knowledge systems (Group I1). | present an overview of the works below,
and a full discussion in the following chapters.

Group I: Developing Information Resources

(IPIPR) Davis, M. 1997. Indigenous Peoples and Intellectual Property Rights.

Research Paper No 20. Canberra: Department of the Parliamentary Library.

(BDIK) Davis, M. 1998. Biological Diversity and Indigenous Knowledge. Research
Paper No. 17. Canberra: Department of the Parliamentary Library.

These two works were produced as background research papers designed for use
mostly internally within the Australian Parliament. As they are posted on the
Parliament’s website, they have also become resources that are read and used more
widely. This includes their use as reading materials in courses taught through
Macquarie University’s Centre for Environmental Law. The Parliamentary Library
and Information Services area within Parliament functioned to provide a resource for
all parliamentarians, staff, and policy-makers. The production of research papers was
one aspect of the role of the Parliamentary Library and Information Branch. My two
research papers were produced as reviews or surveys of law and policy in Australia
and internationally relevant to the recognition and protection of Australian Indigenous
‘intellectual property’ rights and ‘traditional’ knowledge. They became useful
resources for a wider audience than the Parliament at the time of their production, for
those wishing to gain up to date information on past, current and emerging legal and
policy developments relevant to Indigenous knowledge, biodiversity and intellectual

property rights.

I wrote the two papers that | have here designated as Group | from a position as an
independent consultant, although at the time 1 was also employed in a senior policy
position with the then Aboriginal and Torres Strait Islander Commission (ATSIC) in
Canberra. My reason for writing them was to make a contribution to the public
debates and discussions on Indigenous knowledge in the late 1990s, during a period
when Aboriginal people, governments and institutions were grappling with a growing
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concern about the exploitation of Aboriginal ‘intellectual property’ in designs on art
works. At that time, the dominant discursive framework within which remedies were
sought, was the Commonwealth Government’s copyright act, and to a lesser extent,
other intellectual property laws. My aim was to encourage that discourse to be
widened beyond a focus on intellectual property rights, and indeed beyond purely
legal considerations, as | considered those to be limited in terms of thinking about
understanding and protecting Indigenous knowledge.

The first of these two papers surveys current developments internationally and in
Australia on Indigenous intellectual property rights; the other, a complementary piece,
examines Indigenous rights in traditional knowledge and biological diversity. This
latter was written out of my sense that developments and writings on what is often
referred to as Indigenous “cultural and intellectual property’ were giving relatively
insufficient attention to biological diversity-related aspects of Indigenous knowledge.
For these two papers, and the rest of my works, the question of terminology (e.g.
‘Indigenous knowledge’, Indigenous intellectual property’ and other terms) and the
related one of definition is critical. While these papers do not interrogate, or provide a
critical analysis of concepts used, as my later works do, they nonetheless provide a
useful basis for my subsequently embarking on these kinds of strategies. In their
presentation of legislative and policy developments they provide a framework, or
foundation for the central focus in my work on critiquing language and terminology in
legal, policy and other discourses relevant to Indigenous cultural heritage. | was, in
these writings, in a sense illuminating, or making aware the “borders’ in terms of
established laws, policies and governmentality based on Western intellectual property
regimes, as a strategy for enabling a *border thinking’ (Mignolo, 2000) and critique of
the established orders.

Group Il: Policy Analysis and Critique

(IRTK) Davis, M. 1999. Indigenous Rights in Traditional Knowledge and Biological
Diversity: Approaches to Protection. Australian Indigenous Law Reporter, 4(4): 1-32.

(LARICS) Davis, M. 2001. Law, Anthropology, and the Recognition of Indigenous
Cultural Systems. In René Kuppe and Richard Potz (eds). Law and Anthropology:
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International Yearbook for Legal Anthropology, 11. The Hague: Martinus Nijhoff:
298-320.

(ERBR) Craig, D., and Davis, M. 2006. Ethical Relationships for Biodiversity
Research and Benefit-sharing with Indigenous Peoples. Macquarie Journal of

International and Comparative Environmental Law, 2(2): 31-74.

These papers build on the compilations and overviews of those in the preceding
Group of papers, to develop more of an analysis and critique of some legislative and
policy developments. They move towards stepping outside the discursive framework
of ‘conventional’ intellectual property rights and other legal regimes, to develop my
critique from outside the borders of other discourses and disciplines. Following the
release of my two Parliamentary Research Papers, | developed a growing interest in
producing a critique of the language, terms, concepts and categories employed in
‘Western’ discourses on policy and law, that are typically used in laws to describe,
determine and regulate (or ‘protect’) elements of Indigenous heritage. It can be
suggested that this Group of writings began to develop the kind of “border thinking’
discussed by Mignolo (2000), and thereby to enable the conditions for a critique to
become more fully established in my subsequent works, of the prevailing dominant

regimes of governmentality.

In this Group of papers | consider the relationships between policy and legislative
developments and Indigenous intangible heritage. | argue for a need to explore new
approaches to understanding rights, in order to more fully engage with the concept of
collective, or communal rights that are based in distinct Indigenous relationships with
land, and are founded on Indigenous concepts of custom, tradition and spirituality.
These papers examine the gaps and inadequacies in current legal and policy relevant
to heritage and culture, as they pertain to Indigenous cultural systems and

epistemologies.

This phase of my work pursued several inter-related and developing strands of inquiry
and critique. It identifies a need for a deeper understanding of the use of terms in law
and policy concerned with ‘regulating’ Aboriginal and Torres Strait Islander heritage,
with a particular focus on the intangible dimensions of that heritage. | have focused
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on terms such as ‘tradition’, to explore the ways in which the use of this term
sometimes promotes an ‘essentialised’” view of Aboriginal culture as frozen in time,
re-enacting age-old traditions, and which thereby diminishes a sense of cultural

dynamism, innovation and adaptation.

Group I11: Beyond Critique

(BTG) Davis, M. 2006. Bridging the Gap or Crossing a Bridge? Indigenous
Knowledge and the Language of Law and Policy. In Walter V. Reid, Fikret Berkes,
Thomas J. Wilbanks, and Doris Capistrano, (eds). Bridging Scales and Knowledge
Systems: Concepts and Applications in Ecosystem Assessments. Washington DC:
Island Press: 145-182.

(WH) Davis, M. 2007. Writing Heritage: The Depiction of Indigenous Heritage by
European-Australians. Melbourne: Australian Scholarly Publishing, in association

with the National Museum of Australia Press.

(IKBP) Davis, M. 2008. Indigenous knowledge: Beyond Protection, Towards
Dialogue. Australian Journal of Indigenous Education. Vol 37S, pp. 25-45.

In these works | am interested in the nature of categories (such as ‘Indigenous
knowledge’ and ‘other knowledge’ or “Western science’, and “cultural heritage’).
These works elaborate on themes that had begun to emerge in my earlier ones, in
which | interrogated previously held assumptions about the relationships between and
among categories such as ‘Indigenous knowledge’ and other forms of knowledge
(such as Western discourses about Indigenous heritage). In these publications I also
pursue my continuing interest in the language and discourses used in “Western’ legal,
policy, anthropological, administrative and other regimes, frameworks, and writings
to describe, define, and to regulate what is termed ‘Indigenous heritage’. | am using
the terms ‘Indigenous knowledge’ and ‘Indigenous heritage’ here interchangeably,
although more strictly, 1 would see the former as a sub-set, or component of the latter.
The relationship between these two terms becomes more important perhaps in the
context of discussing my major publication, my book Writing Heritage. This is

because in that work | have taken a ‘wider’ view, to conduct an analysis of discursive
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representations of Indigenous heritage in European-Australian writings, rather than
the more specific focus on Indigenous knowledge that has been the case with the rest
of my published work.

My recent works explore further the relationships and intersections between
Indigenous, and non-Indigenous knowledge systems and epistemologies, and the
interpretations of Indigenous knowledge in policy, practice and law. In considering
the way in which Western discourses have sought to understand, and to regulate and
govern the ‘content’ of Indigenous knowledge, these works develop a critique of
‘encyclopaedic’ or classificatory approaches to defining such knowledge. Thus, in this
Group of my publications | am leading towards considering the problematics of
articulating non-Western systems of knowledge solely within specific, conventional
‘disciplines’ such as law. In this group of publications I have begun to interrogate
more explicitly the continuities and disjunctions between ‘Indigenous’ and other (e.g.
‘Western’, ‘scientific’) knowledge traditions. I attempt to destabilise these categories
to expose the uncertainty and fluidity that underpins them. With this increasing
emphasis in my work on discourse and textual representation, these latter works are,
at least implicitly, influenced by the writings of Foucault (1974, 1980), Said (1985)
and the literature of colonial discourse studies and post-colonial critique. In this
Group of my writings | am also pursuing a related interest in the notion of “different’
knowledge systems and epistemologies, and contemplate their intersecting, inter-
locking relationships, convergences and differences. My paper Bridging the Gap for
example, considers the particularities of a perceived ‘divide’ between ‘Indigenous
knowledges’, and ‘Western’ or “scientific’ knowledge systems, and argues for an
understanding of the complex relations between these knowledge systems.

As well as the works | have submitted for this PhD, it is also important to mention
two other pieces | produced in 1996, as they are elements in my developing body of
work. The first of these is ‘Intellectual Property Rights as Knowledge? European
Discourses and the Recognition of Indigenous Rights’ which was published in the
Northern Analyst (No. 1, March to July 1996: 15-18), a journal of the North Australia
Research Unit (NARU). NARU is a part of the Australian National University based
in Darwin, which has a specific focus on research and policy for the Northern
Territory. My paper for the Northern Analyst was followed by ‘Competing
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Knowledges? Indigenous Knowledge Systems and Western Scientific Discourses’, a
paper | presented to a conference called Science and Other Knowledge Traditions
held at James Cook University in Cairns during 23 to 27 August 1996. The latter
conference paper was based on ideas | had written about in the earlier published one.
What is important to point out at this point in my discussion is that those two papers
predated my 1997 and 1998 research reports produced for the Australian
Parliamentary Library, yet presented more critical analytical approaches to the subject
of Indigenous knowledge, with a particular emphasis on the role of language,
discourse and terminology — themes that were to become more dominant in my work

much later on.

The Uptake of My Work

I argue in this Essay that the body of my writings, located as they are outside the
boundaries of other discourses, have worked towards the development of a critique of
existing official and State authorised discourses based in intellectual property rights.
As such, it is important to review to what extent this objective of my writings has
been achieved, and how this might be evaluated. Indications about how, and in what
ways my works have been used may be gained in a variety of ways, including
anecdotally, and by verbal communication with colleagues and others who have used
and/or cited my work. Through these channels, | am aware for example, that some of
my work has been used in tertiary teaching. The two parliamentary papers (Group |
publications) have been used in a course in environmental law at Sydney’s Macquarie
University, and my book Writing Heritage was a text for use in the University of
Canberra’s teaching of a course on ‘Indigenous Societies and Heritage’. The book has
been distributed and taken up in bookshops, universities, other teaching and research
institutions, government departments, and libraries. The uptake of all my works in
these various ways, over time, contributes to the public consciousness, and influences
debate and discussion as well as policy and legislative formulation in the subject area.
While it is difficult to conduct a systematic ‘measure’ of the uptake and use of my
works, it is possible to give one example of this. In her book Science, Colonialism,
and Indigenous Peoples Laurelyn Whitt (2009), a scholar of Indigenous studies, has
engaged with my paper Bridging the Gap (the unpublished conference presentation
version). | had suggested in my paper that Indigenous knowledge, ‘far from being

24



considered a unitary, homogenous entity’, should instead be thought of as being
‘contingent, historically situated, and particular to the specifics of locality...” (Davis,
2006, p. 149). While agreeing that ‘it is crucial to acknowledge the specific
circumstances that have shaped and differentiated the knowledge systems of
indigenous peoples’, Whitt commented that it would be *historically and politically
myopic to see only differences’ (Whitt, 2009, p. xvii). This debate is an indication of
what may be hoped will be a steady process of incorporation of my works into
discussions in the literature, as well as in the tutorial and lecture rooms, and public
policy forums. Finally, engagement with my writings has also occurred through
critical reviews, of which there have been several produced in response to my book
Writing Heritage. Most of these were “positive’, while pointing out some gaps, and
aspects of my approach that needed some rethinking. For example, Schaffarczyk
(2009) drew attention to the problem of my work in that book having been *shaped by
the collectors and investigators selected by the author’. She says that this means ‘to
some extent, Davis cannot himself escape the “component parts” approach to
Indigenous heritage that structures his account’. Despite this, she concludes in her
review that ‘Davis has interpreted a rather comprehensive historical collection of
written European-Australian depictions of Indigenous people and heritage that will
provide a useful addition to the bookshelf of anyone interested in the history of
Australia’. Similarly, Lennon (2008, p. 203) writes “this book is a fine introduction to
the raising of European consciousness of Indigenous heritage from the later 19"
century’. Rothwell, a writer and journalist with Australia’s national newspaper The
Australian (24 May 2008) wrote that “in his comprehensive, clear-eyed survey of
Australia’s engagement with Aboriginal culture, Michael Davis traces the history of a
vexed fascination’ (Rothwell, 2008). Other reviews of my book have been produced
in the monthly Australian Book Review in 2008 (Issue 301/33), and in Australian
Aboriginal Studies in 2009. All these reviews, while useful in themselves as one
indicator of the general reception of my work, do not tell us what has been the
substantive impact of my work on discourse, discussion and policy formulation. For
that, we need to look more for the kind of detailed critical engagement that is
illustrated in the work by Whitt cited above.

As this discussion on the reception of my work illustrates, writing about Indigenous

knowledge, and of course, that knowledge itself, has great pedagogical value. It can
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be harnessed towards the goal of redressing enormous inequalities and disparities in
understanding about diversity and difference. Globally, historically, and in continuing
ways, Indigenous peoples’ knowledge continues to be variously subordinated and
subjugated, or assimilated within the hegemonic and dominant discourses. The State
legitimates the devaluing of Indigenous knowledge as Battiste (1998), for example,
has noted. She has pointed to the *cognitive imperialism’ wherein the dominant
discourses tend to be validated ‘through public education’, while at the same time
devaluing alternative knowledges such as those of Indigenous and local peoples
(Battiste, 1998, p. 20). Yet, as Semali and Kincheloe argue, Indigenous knowledge
has ‘transformative power’ and “can be used to foster empowerment and justice in a
variety of cultural contexts’ (Semali and Kincheloe, 1999, p. 15). While I did not
produce my published works intentionally as educational tools, or with the express
intention of foregrounding in them the pedagogical power of Indigenous knowledge,
it is useful to consider future ways in which such writings could be produced towards

those goals.

Some Theoretical and Conceptual Considerations

The discussion in this Essay is framed by some key theoretical and conceptual
considerations. The first of these concerns ideas about discourse, discursive practices
and discursive formations. The writings | have produced over the past decade have
entered into the debate by showcasing the limitations of Western laws and policies in
recognising and ‘protecting’ (a concept | destabilise in my later work) Indigenous
knowledge, In this way, my work has contributed to an already existing, and
developing State sanctioned, official discourse underpinned by Western legal notions
of intellectual property. Yet at the same time, my work also began to develop a
critical stance, eventually resulting in the formation of a discourse/knowledge with its
own character and functions; that is, to critique prevailing discourses on intellectual
property as those have sought to regulate and “construct’ Indigenous knowledge. The
second main theoretical consideration relates to the idea of knowledge production,
and the ways in which particular kinds of knowledge become located amongst other
knowledges. Elaborating on this latter theme, I suggest that my publications work
together not only to critique official discourses, but also to advance an argument for
acknowledging a plurality of knowledges — Indigenous and Western — that are of
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equal validity. Although I refer here to a “plurality’ of knowledges, | want to
problematise this notion by drawing attention to critiques of plurality, particularly of
‘legal pluralism’. These critiques are based on the notion that the different systems of
knowledge, law, or culture for which a plurality is sought, founded upon equality,
cannot ultimately escape the very different epistemological (customary, cultural,
societal) institutions or paradigms that inform them. Indigenous and Western
knowledges, and the associated cultural/political/legal systems or philosophies on
which they are founded, derive from fundamentally different bases. To what extent, if
at all, can a plural system adequately establish a system of equal validity and
rationality? Over a decade ago, scholars were already interrogating the concept of
legal pluralism, to argue that greater attention should be given to the dynamics and
power shifts of these systems, to account for more locally grounded specifics of
culture and society (see for example Merry, 1988). Over the years, thinking around
concepts of pluralism, whether legal, political or cultural, has considered these more
in terms of how they might be formulated in ways that expose and interrogate power
relations and inequalities (Guillet, 1998). In this way, rather than being viewed as
formations of inherent stability, stasis and equality, a rethinking of plural systems has
paid attention to the heterogeneous inequalities and tensions that render them more
complex. If we pose a notion of a plurality of knowledges that is inherently
harmonious and egalitarian, this risks masking the kinds of differences, tensions and
contradictions within such a system that may have analytical utility. As with my
discussion of identity and position in writing, | am suggesting here that a plural
system should be seen not as an essentialised, absolute one, but rather, as one that can
expose the shifting and contested knowledges and power relations that comprise it.
This could render such a system ultimately of more analytical value.

My purpose — albeit implicitly in some of my work - in producing this body of
writings has been to disrupt, challenge and critique prevailing discourses relevant to
Indigenous knowledge that are entrenched in State based legislative and policy
domains of intellectual property. The final Chapter elaborates in more detail on the
theme of my writings as a particular type of discourse that resides apart from other

discourses.

A Note on Terminology and Definitions
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There are various terms and phrases used in the literature to describe and define that
body of Indigenous intangible culture that I refer to throughout much of my writing as
‘Indigenous knowledge’. | also use various terms in my own writings. In this Essay |
shall use the terms as | have employed them in my writings when discussing those
particular writings, though where relevant, taking a critical perspective on my use of
those terms. An example is my use of the term “Indigenous intellectual property’ used
when discussing my paper Indigenous Peoples and Intellectual Property Rights.
Although I used that term uncritically in some places in my early writings, as my
work has progressed, and as a pointer to future work, I have become increasingly keen
to interrogate that term, and related ones such as ‘intangible heritage’. Apart from
employing the usage | provided in my publications where it is necessary, in my
discussion in this Essay, when using terms and concepts | will qualify or explain them
as far as possible within the specific contexts of their use.

Colonial/Postcolonial Discourses, Indigenous Knowledge and Intellectual
Property Rights

I have mentioned above, my argument that my published works submitted for this
doctorate have formed part of, and at the same time developed a critique of, existing
State sanctioned and authorised discourses entrenched in Western intellectual
property laws. My work has achieved this by developing, over the course of
producing this work during the past decade, a close analysis and interrogation of
presumed categories and concepts deployed by Western law and policy to refer to
aspects of Indigenous heritage. This critique has been made possible by the ‘outsider’
status or position from which | have produced much of my work.

I am using the term “discourse’ in this Essay in the Foucaultian sense to mean:

...dispersed and heterogeneous statements, the system that governs their
division, the degree to which they depend upon one another, the way in which
they interlock or exclude one another, the transformation that they undergo,
and the play of their location, arrangement and replacement ... (Foucault,
1974, p. 34).
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In Foucault’s view discourse is, in a sense, ‘more than’, or ‘above’ language, and

consists of:

... practices that systematically form the objects of which they speak. ...
discourses are composed of signs; but what they do is more than use these
signs to designate things. It is this more that renders them irreducible to the

language (langue) and to speech (Foucault, 1974, p 49).

This conceptualisation of discourse seems particularly apt as a way of thinking about
my writings since they are closely interwoven with each other, with the conditions of
their production, and the institutional and political settings in which they were written
and distributed. Loomba has emphasised this understanding of discourse as ‘a whole
field or domain within which language is used in particular ways. This domain is
rooted ... in human practices, institutions and actions’ (Loomba, 1998, pp. 38-39). She
goes on to say that ‘discursive practices make it difficult for individuals to think
outside them — they are also exercise in power and control’ (1998, p. 39). This
multivocality of colonial discourse is also noted by Kress, who states that ‘discourses
do not exist in isolation but within a larger system of sometimes opposing,
contradictory, contending, or merely different discourses’ (1985, p. 7). These aspects
of discourse are useful for considering as an organising framework for this review of
my published writings, and how they have functioned in the context of Australian
developments in Indigenous heritage and intellectual property.

If we extend the concept of discourse to that of colonial discourse, this implies a
situation, or relation of colonialism, or colonisation, with its attendant modalities of
power relations between colonised and coloniser. The field of inquiry about colonial
and postcolonial discourses, and studies and critiques of those, offers useful insights
into questions about authority structures, relations of power, and inequality and
subordination. These in turn can provide a context in which to explore aspects of the
relationships between Indigenous knowledge and other forms of knowledge, and my
review of my writings in this area. In the relations between colonisers and colonised,
as with the relationship between Indigenous and other knowledge systems, there is a
tension between dominant forms of knowledge, and of rule, and subject ‘others’. The
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discourses produced by, and about these relationships, and which in turn produce
these relationships and create those tensions, are expressed through multiple modes,
including the production of texts. An approach to colonial discourse analysis that
emphasises the complex, intertwined histories and situations of colonisers and
colonised, and attributes greater agency to colonised peoples, has informed the works
of writers such as Mary Louise Pratt (1992) and Nicholas Thomas (1994) among
others. Pratt employs the term ‘contact zone’ in her study of imperial travel writing in
order to “invoke the spatial and temporal copresence of subjects previously separated
by geographic and historical disjunctures, and whose trajectories now intersect, [and
to] ...foreground the interactive, improvisational dimensions of colonial encounters so
easily ignored or suppressed by diffusionist accounts of conquest and domination’
(Pratt, 1992, p. 7). Mills (1997) has also alerted us to the wider set of concerns in
colonial discourse, saying that this ‘does not ... simply refer to a body of texts with
similar subject-matter, but rather refers to a set of practices and rules which produced
those texts and the methodological organisation of the thinking underlying those
texts” (Mills, 1997, p. 107).

The phrase “colonial discourse’ needs to be well understood and clarified, as does its
relationship with colonialism as a process and way of thinking. Similarly, | argue that
‘Indigenous knowledge’ also needs to be interrogated as a concept, in order to avoid
reifying it as an essentialised category or concept, reinforcing mystique rather than
encouraging understanding. The textual productions that result from entanglements
between colonisers and colonised both are constitutive of, and in turn, constitute
colonial and post-colonial discourse. Colonial discourse can either entrench and
reinforce the racialised narratives of colonised/coloniser; or it can provide critiques of,
these and expose the colonising process for its complex mix of attributes, including
negative and prejudicial ones. In this sense, it is important to distinguish between
colonial discourse which is produced by, or flows from colonialism, and colonial
discourse as a field of study that provides a basis from which to provide critiques of
colonialism. To make this distinction, | shall use the term “colonial discourse studies’
to refer to the latter.

Colonial discourse study is a field that is concerned with exposing relations of power
between colonisers and the colonised in the discourses and experiences of

30



colonialism. Although the representations and tropes in colonial discourse itself, are
complex and diverse, in some views such discourse constructs the Indigenous Other
predominantly in derogatory terms. Edward Said’s classic study of Orientalist
discourse (1985) is an example of this. Said’s study has been the subject of criticism
for, among other problems, being unable to move outside a hegemonic view of
Orientalist discourse, its emphasis on negative aspects of this discourse (Porter, 1983;
Hulme, 1986; Mills, 1997, pp. 118-121; Thomas, 1994, pp. 26-27), and its lack of
attention to the agency of the “native Other’ (e.g. Hiddleston, 2009, pp. 90-91). Dirks
points to the emphasis on negative aspects in many colonial discourse studies,
highlighting the unequal relations of power in colonial situations. He wrote that
colonial discourse studies ‘has come to stand for a field of studies in which the
writings of colonial officers and agents portray vivid examples of domination’. As
such, “colonial texts are read to reveal the ways in which language inscribes, both in
its fundamental categories and its florid expressions, the topoi of worlds made up of
masters and slaves, colonizers and colonized” (Dirks, 1992, pp. 175-208). Bhabha has
also at one point in his writings highlighted colonial discourse as having produced
primarily pejorative images of the colonial subject, stating that such discourse is:

an apparatus that turns on the recognition and disavowal of
racial/cultural/historical differences... It seeks authorisation for its strategies
by the production of knowledges of coloniser and colonised which are
stereotypical but antithetically evaluated. The objective of colonial discourse
is to construe the colonised as a population of degenerate types on the basis of
racial origin, in order to justify conquest and to establish systems of
administration and instruction (Bhabha, 2004, pp. 100-101).

This statement by Bhabha seems somewhat at odds with much of his other work,
which has been influential in highlighting the ambivalences in colonial discourses.
This odd statement by Bhabha has been commented on by Nicholas Thomas, another
writer who himself has teased out in greater detail the complexities and subtleties of
colonial discourses, and argued that these should not be considered purely as
perpetuating negative representations (Thomas,1994). Thomas has argued against ‘the
notion that colonial ideology is an assemblage of negative distortions’ (1994, p. 41).
Instead, he suggests a “pluralization and historicization of “colonial discourse”, and a
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shift from the logic of signification to the narration of colonialism — or rather, to a
contest of colonial narratives’ (1994, p. 37). Hulme also offers a more nuanced view
about colonial discourses that does not assume a negative stance. In his scheme,
colonial discourses are “an ensemble of linguistically-based unified by their common
deployment in the management of colonial relationships...”. These discourses, argues
Hulme, are underpinned by the *presumption that during the colonial period large
parts of the non-European world were produced for Europe through a discourse that
imbricated sets of questions and assumptions, methods of procedure and analysis, and
kinds of writing and imagery, normally separated out into discrete areas of military
strategy, political order, social reform, imaginative literature, personal memoir and so
on’ (Hulme, 1986, p.2).

Colonial discourse then generally refers to strategies employed by, or resulting from
or produced by colonising projects, which may result in the subjugation and
domination of colonised peoples, or in a variety of other kinds of depictions, tropes
and representations of the colonised. Taking another level, analysis of colonial
discourses (or colonial discourse studies as | shall deploy the term) seeks to
deconstruct the dominant discourses, to expose spaces wherein the voices of the
colonised can be more easily recognised and articulated. In this sense, Young argues
that colonial discourse analysis can have a powerful role in challenging conventional
forms of knowledge, since this kind of analysis ‘is not merely a marginal adjunct to
more mainstream studies, a specialised activity only for minorities or for historians of
imperialism and colonialism, but itself forms the point of questioning of Western
knowledge’s categories and assumptions’ (Young, 1990, p. 11). There are many and
growing examples of studies of colonial discourse for particular colonial situations
and historical contexts. India, for example, has been a site for much of this literature
and interpretation, with the colonising process and its resulting forms and modes of
colonial knowledge having become an intense arena for study by the Subaltern Group
of scholars and others (such as Cohen, 1996).

I have outlined some aspects of these relations, colonialism/colonial discourse and
coloniser/colonised as a context for my discussion of a parallel set of relations; that is
between Indigenous knowledge and Western knowledge, the latter being the subject
of my writings being reviewed in this Essay. The hegemonic knowledges (scientific,
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governmental, legislative) produced by colonising projects have tended to subjugate
and/or utilise Indigenous and other local knowledges to further their own agendas. My
analysis in this Essay is conducted in the context of an exploration of the intersections

between these relations of knowledge, power and discourse.

Theories of discourse have also been crucial in the literature on governmentality, and
in exploring technologies of government associated with governmentality (Rose and
Miller, 2010; Miller and Rose, 1990), and in exploring the specific dynamics of
governmentality and technologies of government in regard to cultural heritage and
archaeology in Australia (Smith, 2004). Smith argues that there has developed in
Australia a scientific discourse of Cultural Resource Management (CRM), managed
through archaeology, which has been deployed as a technology of government to
regulate the claims of others — including Indigenous people — to identity and to their
own heritage and knowledge (2004, p. 93). She states:

Archaeology, offering itself up as possessing scientific and technical expertise
in managing heritage, renders ‘heritage’ issues, via CRM, as a series of
technical problems about preservation and conservation, and thus allows the
use of archaeological knowledge in regulating and de-politicizing issues of
identity (2004, p. 93).

I am arguing that, like archaeology in Smith’s discussions, the dominant discourse of
legally based Western concepts of intellectual property has also established a
managerial and governmental regime that creates power/knowledge inequalities in

regard to Indigenous knowledge.

The Development of Discourse on Indigenous Intangible Heritage

Debates and discussions on Indigenous knowledge must necessarily be considered in
terms of the relationship between that knowledge, and the notion of ‘intangible
heritage. | referred earlier in this Essay to a ‘definition’ of intangible heritage as
constructed through international law (the 2003 UNESCO Convention on the
Safeguarding of the Intangible Heritage). Despite the entry of that instrument, which
has facilitated some discussions in Australia about intangible heritage, there remains a
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disjunction between those discussions, and considerations about Indigenous
knowledge. The latter is often still discussed and debated in terms of intellectual
property rights.

I have outlined earlier in this Introduction the emergence of several strands of
discourse. Two of these have dominated for the purposes of my analysis: an official,
State authorised discourse that is embedded within a context of Western intellectual
property rights, and which seeks to define, interpret and regulate Indigenous
knowledge within that context; and an alternative discourse about Indigenous cultural
and intellectual property rights. This latter, while in some ways offering a challenge to
the State authorised discourse, is nonetheless still based largely within the Western
regime of intellectual property laws. As developed most recently mainly by Janke
(1998), this discourse has produced discussions concerned with finding ways in which
Western intellectual property law can be used by Indigenous peoples and others
‘creatively’, to help provide recognition and protection for their cultural products,
knowledge and expressions. Where this discourse has departed significantly from the
official discourse, has been in the way it has (re) formulated a description of the range
of subject matter that constitutes Indigenous cultural and intellectual property. Janke’s
work was influenced by some earlier work on Indigenous cultural heritage that had
been produced under the auspices of the United Nations, which resulted in a series of
reports examining the cultural heritage of Indigenous peoples (e.g. United Nations,
1993, 1996). Janke’s report used these reports by United Nations Special Rapporteur
Erica-Irene Daes, and her own work including discussions and public consultations, to
formulate a ‘working definition’ of Indigenous cultural and intellectual property
(Janke, 1998, p. 11):

The intangible and tangible aspects of the whole body of cultural practices,
resources and knowledge systems developed, nurtured and refined by
Indigenous people and passed on by them as part of expressing their cultural
identity.

A “definition’ of Indigenous cultural and intellectual property was said to embrace the
following subject matter (Janke, 1998, pp. 11-12):
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» Literary, performing and artistic works (including music, dance, song,
ceremonies, symbols and designs, narratives and poetry),

» Languages,

» Scientific, agricultural, technical and ecological knowledge (including
cultigens, medicines and sustainable use of flora and fauna),

» Spiritual knowledge,

» All items of moveable cultural property, including burial artefacts,

* Indigenous ancestral remains,

» Indigenous human genetic material (including DNA and tissues),

* Cultural environment resources (including minerals and species),

* Immovable cultural property (including Indigenous sites of significance,
sacred sites and burials), and

» Documentation of Indigenous people’s heritage in all forms of media
(including scientific, and ethnographic research reports, papers and books,

films, sound recordings).

In recent and emerging work being carried out by various United Nations bodies,
including UNESCO and the World Intellectual Property Organization (WIPO), to
develop international approaches and standards for the recognition and protection of
Indigenous peoples’ intangible heritage, there continues to be a focus on formulating
definitions of the subject matter. For example, a WIPO report The Protection of
Traditional Knowledge: Revised Objectives and Principles for the Protection of
Traditional Knowledge (2006) has put forward a “definition’ of what it terms

‘traditional knowledge’ as follows:

The term “traditional knowledge” refers to the content or substance of
knowledge resulting from intellectual activity in a traditional context, and
includes the know-how, skills, innovations, practices and learning that form
part of traditional knowledge systems, and knowledge embodying traditional
lifestyles of indigenous and local communities, or contained in codified
knowledge systems passed between generations. It is not limited to any
specific technical field, and may include agricultural, environmental and

medicinal knowledge, and knowledge associated with genetic resources.
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One of the themes of my writings, particularly the later ones, has been to develop a
critique of definitional, classificatory and typological approaches to thinking and
writing about Indigenous knowledge. In a strategic move over the decade during
which the works submitted here were produced, | have developed yet another type of
discourse/knowledge which resides in a different space to those other discourses. |
have advanced a critique of at least two aspects of both of these other discourses: their
focus on intellectual property; and their concerns with seeking definitions, typologies
and classifications for ‘Indigenous knowledge’. The prevailing State sanctioned
official discourse (particularly that embedded in the intellectual property system) has
sought ways to accommodate (typically involving regulation, control and definition)
Indigenous concepts of cultural heritage. I discuss how the governance of Indigenous
heritage over the past decade has resulted in the formation of this official discourse,
and the implications of that for my writings as they have developed a critique.

Governing Indigenous Heritage

To understand more fully the conditions in which my publications were produced, |
outline here the external policy and legislative contexts concerning Indigenous
intangible heritage in Australia both prior to, and during the years in which they were
written. The governance and regulation of Indigenous heritage in Australia illustrates
the tensions between imposed, authoritative State based regulatory regimes, and the
assertion of rights in control, management and decision making over their own

heritage by Indigenous peoples and their supporters and advocates.

My reference to ‘State based regulatory regimes’ is informed by the ideas of Foucault
on governmentality, and also by the elaboration of Foucault’s concept in terms of the
ways in which governmentality is enacted through diverse processes, systems,
networks and strategies, in what have been characterised as ‘technologies of
government’ (Rose and Miller, 2010; Miller and Rose, 1990). These authors explain
this idea:

We use the term “technologies’ to suggest a particular approach to the analysis
of the activity of ruling, one which pays great attention to the actual
mechanisms through which authorities of various sorts have sought to shape,
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normalize and instrumentalize the conduct, thought, decisions and aspirations
of others in order to achieve the objectives they consider desirable. ... The
analysis of such technologies of government requires a ‘microphysics of
power’, an attention to the complex of relays and interdependencies which
enable programmes of government to act upon and intervene upon those
places, persons and populations which are their concern (Miller and Rose,
1990: 8).

In a number of papers and a monograph Smith (e.g. 1998, 2001, 2004) has explored in
detail the ways in which archaeology in Australia has been mobilised as a ‘technology
of government’ and, through the practice of Cultural Resource Management, serves to
establish a scientific discourse that has particular implications for Indigenous peoples’
heritage in terms of power and the politics of identity (Smith, 2004). Other writers
have also drawn on Foucault’s notion of discourse to discuss the construction of
Indigenous heritage in a discourse of Australian national heritage (Byrne, 1996),
representations of ‘the past’ in the formation of museums in Australia (Bennett, 1988,
1995), and the appropriation of Indigenous peoples in discourses of archaeology
(McNiven and Russell, 2005). It is within this context that my writings have been
produced over the past decade. They have developed a way of “border thinking” in the
sense of Mignolo’s (2000) formulation, that has created the conditions in which my
work has been able to critique the dominant forms of governmentality concerning
Indigenous knowledge, cultural heritage and intellectual property rights.

The government and regulation of cultural heritage in Australia is also seen in a
context of tensions and contradictions over ‘whose’ heritage it is. These tensions
occur at many levels, one of the most prominent of which is in the realm of
legislation. At a global level, international treaty bodies govern matters such as
heritage (UNESCO) and intellectual property (the World Intellectual Property
Organisation or WIPQ), and Australian domestic discourses are framed within this
milieu. Tensions in the governance of cultural heritage focus around notions of this as
universal or world heritage, vis-a-vis the claims of others such as Indigenous peoples.
In other ways, these contrasting ideas of heritage have sometimes converged, An
illustration of this is the way in which an Indigenous “past’ in Australia as represented
by archaeology was ‘appropriated’ by universal discourses. As Smith claims,
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‘ultimately this past was appropriated as “universal” in the form of “World Heritage’
when in 1974 Australia became a signatory of the Convention of the Protection of
World Cultural and Natural Heritage 1972’ (Smith, 2004, p. 95).

Over the decade (1998 to 2008) during which | produced the publications discussed in
this Essay, a discourse became increasingly apparent, that was centred on the
relevance, and/or applicability of Western intellectual property rights to the protection
of Indigenous knowledge. That discourse had its antecedents, at least partly, in earlier
discourses around “protection’ of heritage framed in terms such as ‘preservation of
antiquities’, or protection of “folklore’. | have discussed this latter discourse in my
book Writing Heritage, and referred to it elsewhere in this Essay. This emerging
discourse that was shaped, or constructed by intellectual property rights, was
dominated by the machinations of centralised Australian Federal government
departments, especially those (e.g. the Attorney General’s Department) that
administered copyright law, as well as by Department of Prime Minister and Cabinet,
which promulgated a ‘whole-of-government’ approach to law and policy
considerations. The technologies of government concerning the regulation,
administration and control of laws and policies relevant to Indigenous heritage were
concentrated in the arena of a few Commonwealth government departments and
agencies, and were also enacted through various State and Territory jurisdictions and
laws. In general, these official government discourses have perpetuated a notion of
heritage as variously ‘belonging to’ global or universal entities, and/or to ‘the state’.
In many Australian laws, ‘Crown’ ownership of ‘resources’ is the norm, with
‘resources’ sometimes being interpreted to include biological materials (plants and
animals), and associated knowledge. Indigenous peoples’ claims and interests figure
importantly in these contexts, generally by being construed by dominant interests as

marginalised or non-valid.

My writings, as will be detailed more fully in the next chapters, have in part, formed
an element of the ‘technologies of government’, but at the same time, especially my
most recent works, were produced as interventions or disruptions designed to
interrogate and challenge them. My early works (especially the two Parliamentary
Papers that constitute what | have designated as Group | works) operate largely within
the domain of the received discourse around ‘intellectual property’. In those papers, |
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had not as yet clearly separated my own emerging discourse on Indigenous
knowledge from the technical rational instrumental discourse of intellectual property.
As | developed my writings over the ensuing years, | became increasingly interested
in interrogating the latter. The most recent works, as exemplified by Bridging the Gap
or Crossing a Bridge (2006), and Indigenous Knowledge: Beyond Protection,
Towards Dialogue (2008), moved further away from working within the discourse of
intellectual property. Here, | develop a more critical discourse in order to challenge
what I perceived to be the hegemonic knowledge formations that marginalise
Indigenous knowledge. It is in these later works that | begin to outline an approach
that, like Mignolo’s (2000) ‘border thinking’, enables a space in which to contemplate

a plurality among knowledges. | take up this theme later in this Essay.

Concerns about the preservation of Indigenous cultural heritage were beginning to be
articulated many decades ago, as | have discussed in my book Writing Heritage.
Some early writers had identified a need for legislative protection of what was
sometimes referred to collectively as Indigenous “antiquities’, but more rigorous
attempts to develop preservation legislation did not occur until around the 1950s.
Those moves were still conducted in a milieu in which the predominant notion of
Indigenous heritage was as primarily physical, or object based. The shift during the
1950s towards a growing awareness of the sacred as a dimension of Indigenous
heritage was a significant development. However, as | illustrated in Writing Heritage,
in Europeans’ discourses, the ‘sacred’ in Aboriginal heritage was thought of in terms
of specific places, locations or sites — i.e. the sacred site. This growing awareness of
the sacred did not yet extend to a greater understanding of the intangible component
to Indigenous heritage in a more inclusive sense. It was not until the 1970s that
awareness developed of the close interdependence between physical, object based
Indigenous heritage, and other elements, including the intangible. This latter
component or dimension came to the consciousness of Europeans, not so much
through their awareness of the sacred, but by their growing perception of the need to
‘protect’ Indigenous peoples’ artistic expressions. Also around this time, Europeans
began to form an idea that Indigenous peoples had certain kinds of property rights; the
growth of the land rights movement during the 1960s attested to this realisation. In a
move that seemed to be ‘ahead of its time’, in 1969 a proposal was developed by
prominent bureaucrat Herbert (“Nugget”) Coombs that sought to recognise
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Indigenous property rights in art, sites, ceremony, and elements of material culture
(Davis, 2007, pp. 281-284). The proposal for “Traditional Aboriginal Property’
legislation did not progress, but it did signal future developments in official
discourses that would articulate concerns about lack of recognition for Indigenous
property rights.

Laws and regulations for the protection of Indigenous heritage, in various forms, had
already been introduced by some state and territory governments through the 1950s
and 1960s (such as the Northern Territory’s Native and Historical Objects and Areas
Preservation Ordinance 1955-1960). Subsequently, legislation was developed at the
Commonwealth level, with two pieces of legislation being particularly relevant: the
Aboriginal and Torres Strait Islander Heritage Protection Act 1984, and the
Protection of Movable Cultural Heritage Act 1986. However, none of this legislation
provides recognition or protection for Indigenous knowledge, whether considered as a
component of cultural heritage, or as a form of ‘intellectual property’.

Concerns about the misuse of what came to be referred to in official discourses as
‘Indigenous intellectual property rights’ began to be articulated during the 1970s.
Attention was being drawn to the unlawful appropriation of Aboriginal peoples’
designs on works of art, which led the Australian Federal Government to attempt to
reform what they thought were relevant laws. In the 1970s the government established
a Working Party to ‘examine the nature of legislation required to protect Aboriginal
artists in regard to Australian and international copyright’ (Davis, 2007, p. 252). At
that time, as I discuss in Writing Heritage, the debate was couched in terms of
Aboriginal “folklore’, that term having been explained as pertaining to a recognition
‘that traditions, customs and beliefs underlie forms of artistic expression, since
Aboriginal arts are tightly integrated within the totality of Aboriginal culture’ (Davis,
2007, p. 295, quoting the Report of the Working Party on Aboriginal Folklore). It was
a brief moment in that discourse formation in which there was some
acknowledgement of the close interconnections between the intangible and physical
elements of Indigenous heritage. Unfortunately, once again it did not result in any
legislative framework. One flaw in this approach was its emphasis on arts based
cultural expressions. Another problem was that these developments were framed in a

context of intellectual property laws, which constrained an understanding of
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Indigenous knowledge as property, rather than as heritage. Despite these occasional
attempts to provide for the inclusion of intangible Indigenous heritage, legislative
activity generally established an authoritative discourse for the regulation of

Indigenous heritage, primarily if not exclusively in regard to its physical aspects.

Indigenous Control over Cultural Heritage

A turning point in the governance of, and formation of, a discourse about Indigenous
cultural heritage was the establishment in 1989 of the Aboriginal and Torres Strait
Islander Commission (ATSIC). ATSIC had sole responsibility for much of the
legislative and policy based protection of Indigenous heritage — administered largely
by means of the Commonwealth Government’s Aboriginal and Torres Strait Islander
Heritage Protection Act 1984. ATSIC was established under specific legislation, the
Aboriginal and Torres Strait Islander Commission Act 1989, as a Commonwealth
statutory authority and the peak body representing Australia’s Indigenous peoples at
the national level. A 2000 brochure described ATSIC as ‘Australia’s principal
democratically elected Indigenous organisation’. The brochure, purporting to
represent the voice of Indigenous peoples, states *‘ATSIC’s vision is of Aboriginal and
Torres Strait Islander people and communities freely exercising our legal, economic,
social, cultural and political rights” (ATSIC At a Glance, Canberra 2000). Among the
tasks for ATSIC, the brochure claims, is to advocate ‘Aboriginal and Torres Strait
Islander issues at the regional, national and international level’. Given that one of
ATSIC’s stated aims was to ensure that the Australian Government introduced
measures for recognition and protection of Indigenous cultural rights in cultural
heritage, and that intangible heritage constitutes a significant component of this
heritage, a major question is how well was this aim being achieved. Despite a
comprehensive review of the heritage protection act in 1996 by Justice Elizabeth
Evatt (1996), one of the consistent gaps in that legislation that remained was its lack
of provisions for the recognition and protection of the intangible component of
Indigenous heritage. The introduction and operation of the Aboriginal and Torres
Strait Islander Heritage Protection Act 1984 and of ATSIC were key developments in
the official discursive production relating to Indigenous heritage that eventually
prompted me to pursue the development of my writings as a critique.
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Developments by Australian governments to regulate Indigenous heritage through the
machinery of law, government and bureaucracy resulted in a dominant managerial
discourse - what Smith has called an “authorized heritage discourse’ (Smith, 2007).
She has characterised this discourse as emphasising ‘the material, or tangible, nature
of heritage, along with monumentality, grand scale, time depth and aesthetics’ (Smith,
2007, p. 163). This authorised heritage discourse is, says Smith, ‘informed by
archaeological concerns with materiality and assumptions about the representational
relationships between material culture and identity, [and it] obscures or marginalizes
or misrecognizes those identities created using conceptualizations of heritage that sit
outside of the authorized heritage discourse’ (2007, p. 164). Smith has drawn on
Foucault’s theory of governmentality to argue that archaeological knowledge — a
significant constituent of the authorised heritage discourse - is among those forms of
knowledge that form a ‘technology of government’. Here, Smith is drawing from
ideas developed by Miller and Rose (1990), also following Foucault on
governmentality, in which ‘attempts to instrumentalize government and make it
operable also have a kind of ‘technological’ form’ (1990, p. 8). Here, ‘technologies of
government’, ‘seek to translate thought into the domain of reality, and to establish ‘in
the world of persons and things’ spaces and devices for acting upon those entities of
which they dream and scheme’ (1990, p. 8). Miller and Rose use the term
‘technologies’ to ‘suggest a particular approach to the analysis of the activity of
ruling, one which pays great attention to the actual mechanisms through which
authorities of various sorts have sought to shape, normalize and instrumentalize the
conduct, thought, decisions and aspirations of others in order to achieve the objectives
they consider desirable’ (Miller and Rose, 1990, p. 8). Archaeology is, in Smith’s
view, one such technology of government. She writes that archaeological knowledge
is ‘a body of knowledge that the State deploys to help policy makers and legislators
understand, make sense of, regulate and govern demands and claims based on appeals
to the past’. The ‘archaeological governance of knowledge’, argues Smith, ‘and the
claims to identity associated with that heritage, disallows any acceptance of the
legitimacy of difference — rather all things must be understood through the lens of
archaeological science’ (Smith, 2007, p. 163). It is in this context that | have produced
my writings as a body of critique. My aim has been to develop this body of critique to
challenge and question the dominant, official discourses on Indigenous heritage, and
to provide for a recognition and validation of Indigenous knowledge as a different
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form of knowledge in its own right. My body of works has also functioned to argue
for dialogue in and amongst a plurality of Indigenous and other knowledge traditions.

Over the period in which | have produced the works being reviewed in this Essay,
there have been developments at government level that in various ways have
influenced, or been influenced by, and contributed to the formation of this authorised
heritage discourse. Many of these developments occurred (during 1996-2007) under
the administration of a conservative Federal Government led by Prime Minister John
Howard. They have, at least indirectly, had the effect of limiting the capacity or
willingness of the State to effectively hear, and act upon, the legitimate claims by
Indigenous people to have their cultural rights (including in heritage) recognised and
supported. These have included the abolition of ATSIC in 2004, a refusal to advance
the agendas on reconciliation and recognition of Indigenous rights, and a major
government intervention in Australia’s Northern Territory intended to ‘address’
chronic community problems. At non-government levels, the past decade has seen
Indigenous people and others concerned about lack of progress on cultural recognition
shift to a more local and community focus for action for change. The following
summary and review of my writings will highlight some of the challenges in
maintaining a constant theme (critique) in the midst of this rapidly changing external

context.
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Chapter Two: Entering the Discourse (Group | Publications)

1 Indigenous Peoples and Intellectual Property Rights (IPIPR, 1997)
2 Biological Diversity and Indigenous Knowledge (BDIK, 1998)

The production of the papers in this Group, and others written earlier (mentioned
above), marked the formal beginning of my entry into what | have identified as a State
sanctioned discourse relating to Indigenous knowledge, that is embedded in Western
intellectual property rights regimes. | have identified that official discourse as having
been formed from a number of strands having to do with relations of power,
knowledge, and governmentality (Foucault, 1980, 1991). | am arguing that this
discourse was formed, and is in the process of continued development, through the
formulation and operation of various government policies, legislative processes,
debates, discussions and administrative activities having to do with intellectual
property rights and a perceived view of Indigenous intangible heritage. These
policies, laws, and administrative procedures constitute elements of what Miller and
Rose have termed ‘technologies of government’ (Miller and Rose, 1990). This official
discourse is largely fashioned and enacted through the nation State (Australian
Commonwealth Government) and its machinery of legislative and executive-
administrative powers, underpinned by a dominant and entrenched knowledge based
in intellectual property rights schemes as one strand of Western law. I suggest that
this discourse on Indigenous heritage that is based in intellectual property, is in the
same category as what Porter (2006) refers to as a ‘sites discourse’ and Smith as an
‘authorized heritage discourse’ (2006, 2007, pp. 159-171)..

The dominant official discourse of governmentality during the period in which this
group of my published works was produced, was enacted, or expressed through
various technologies - laws, policies and administrative approaches - that largely
upheld, or reinforced a view that Indigenous knowledge was an entity to be
‘managed’ or even constructed within the domain of Western intellectual property
rights. These early works of mine, in contrast to my later writings, remained
predominantly within this official discourse. By this | mean that my works reviewed

in this Chapter interrogated possible ‘remedies’ or ways of protecting Indigenous

44



knowledge by surveying existing intellectual property laws, and other law and policy
in the realm of biodiversity and heritage. They were written with an implicit
acknowledgement that the prevailing technologies of government could provide
means for recognition and protection for Indigenous knowledge. But at the same time,
they made evident the limitations of existing technologies of government (law,
language, discourse, procedures, analyses and so on) that were being deployed in
relation to the regulation and management of Indigenous heritage, and therefore
developed a strategy by which these technologies could then be exposed to the
critique that was developed in my subsequent works. In other words, | am suggesting
that the production of this Group of papers was a necessary phase for my writing and
thinking, in order to develop the critique that became more clearly articulated in my

subsequent writings.

The works in this Group were produced during 1997 to 1998 as background research
papers for the Australian Parliamentary Library. They functioned partly as
compilations or reviews of current policy developments relating to the “protection’ of
Indigenous knowledge. In them, | also began the theme that | was to pursue
throughout my work, that is, a critique of a discourse of intellectual property that had
emerged as the prevailing approach to protecting Indigenous intangible cultural
heritage. These papers were written largely as responses to developments in the
government and political arenas concerning Indigenous artistic designs and
infringement of copyright. The second paper was written on the basis of a concern |
had that those developments were not adequately including discussion of Indigenous
biodiversity-related knowledge insofar as this also intersected with intellectual
property laws. Those developments, and a growing public consciousness about the
infringement of copyright in Aboriginal artists’ designs, and the inadequacies of
intellectual property laws, together contributed to the formation of the official
discourse | have delineated above. In my usage of the term “discourse’, | envisage it
encapsulating debates, discussions, utterances and statements, regulatory processes,
and policy decision making relating to law, Indigenous peoples’ growing concerns
and interests in protection of their intangible heritage, and a set of questions and

emerging interests in Indigenous peoples’ inherent rights.
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At about the same time as a discourse concerning Indigenous heritage (primarily as
expressed in art and designs) and copyright/intellectual property was being formed, a
parallel strand of discourse was also emerging in Government and public policy
arenas, which had as its focus an interest in Indigenous rights. One of the visible
expressions of this interest in rights was a report released in 1995 by the then Labour
Government led by Prime Minister Paul Keating entitled Rights, Recognition and
Reform (Recognition, Rights and Reform: A Report to Government on Native Title
Social Justice Measures). Among the proposed reforms outlined in that report was the
recognition of Indigenous cultural and intellectual property rights. A Social Justice
Package was part of that Government’s response to the 1992 High Court Decision in
Mabo and the 1993 Native Title Act. The Social Justice Package was intended to
introduce a range of policy initiatives that would encourage the full participation of
Indigenous Australians in the economic, social, economic and cultural life of the
nation. The Government’s interest in Indigenous rights was also influenced by
discussions and debates at the international level on Indigenous cultural heritage

rights, including cultural and intellectual property.

The two papers in this Group had begun as ideas | developed to produce papers
detailing my critique on current approaches to protecting Indigenous intangible
heritage. | offered the idea to a personal contact | had then in the Australian
Parliamentary Library, and they were accepted as reports that would be commissioned
by the Australian Parliament’s Library and Information Services Branch. Drafts of
these papers were prepared, and then subjected to a workshop discussion process.
When completed, they were placed on the Parliamentary Library’s website. The first
paper, completed in 1997, was produced as a way of entering the discourse on
‘Indigenous intellectual property’, and provides an overview of laws and policies that
were seen as having the potential to protect Indigenous knowledge (as a form of
‘intellectual property’, to employ the language of the discourse | am critiquing). The
second paper, completed in 1998, was designed to complement the first and focused
on Indigenous rights in biodiversity and associated knowledge. That second paper
responded to what | saw as a gap in the Indigenous intellectual property discourse, in
which there had been inadequate consideration those aspects of ‘Indigenous
intellectual property’ having to do with environment and biodiversity. My view at the
time that the discourse was over emphasising arts-related elements of Indigenous
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intangible heritage, to the detriment of an understanding of Indigenous heritage as a

more inclusive concept.

These Group | papers were produced while I was employed (up to the year 2000) in
the Aboriginal and Torres Strait Islander Commission. As an employee in a policy
development role in an organisation that was essentially a Commonwealth
bureaucracy, | was required to work within understood parameters of government and
public service expectations concerning policy and legislation. For many years | was
working in areas in ATSIC that were concerned with administering the
Commonwealth Government’s national Indigenous heritage protection legislation (the
Aboriginal and Torres Strait Islander Heritage Protection Act 1984). | was also
involved in policy formulation and advice more widely on Indigenous land, heritage
and environment issues in ATSIC. In my work during some years of that period (1989
to 1996) | maintained an implicit sense of confidence in the potential capacity, or at
least in a willingness of the Australian Commonwealth Government and its relevant
departments and agencies, most especially ATSIC, to exercise full responsibility for
ensuring recognition and protection of Indigenous peoples’ rights in their cultural
heritage. After 1996, with the change to a conservative government in Canberra, there
was a significant shift in the approach by the national government, to abandon support
for ideas about Indigenous rights and self-determination. ATSIC was to ultimately be
abolished in 2004, and in the years leading up to that, any autonomy the organisation
may have had in regard to Indigenous rights in heritage and related issues was rapidly
eroded, so that it became quite quickly little more than a part of the mainstream

Commonwealth bureaucracy.

The existence of ATSIC posed something of a paradox in terms of Indigenous
peoples’ opportunities to contest the dominant official discourses and knowledges that
were founded in Western intellectual property rights, and in notions of universal
heritage. As an agency of the Commonwealth government, ATSIC constituted one of
the central sites for the development and operation of technologies of government
(Miller and Rose, 1990) that were founded upon dominant Western discourses and
knowledges. The administration of Commonwealth heritage legislation, and of
intellectual property laws — the two main arenas in which Indigenous knowledge

protection might be considered — was performed largely through authoritative bodies
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of expertise (such as archaeological and legal) mobilised by the State (see Smith,
2004).

Yet ATSIC was also established in order to provide a ‘voice’ for Indigenous peoples,
to enable them to represent and advocate their own claims regarding their culture and
heritage. ATSIC then, was at once a kind of site for the production and maintenance
or expression of dominant discourses and technologies of government, while at the
same time also constituting a channel for challenging those discourses, In my role as
an employee of ATSIC, and also for some of my time as an independent writer, my
work was informed by my implicit assumption that ‘the State’, articulated through the
machinery of government agencies, would be the primary vehicle for bringing about
the realisation of Indigenous peoples’ self-determination in regard to their cultural
rights — especially for Indigenous knowledge and other forms of intangible heritage.
This was despite the notion that self-determination, conceptually at least, was not
something that should be bestowed on the people by a benevolent government, but
was, rather, for the people themselves to bring about. In this regard, although ATSIC
was stated as being, among other things, a vehicle for self-determination for
Indigenous people, in effect, this was not a realistic goal given the close relationship
between ATSIC and the Commonwealth Government. At the same time as | was
working broadly in support of the policy and legislative goals of ATSIC and the
Commonwealth Government, | was also beginning to pursue my own independent
writings in which | began to question the capacity or relevance of existing laws and
policies in their applicability to Indigenous heritage — especially the intangible aspects
of that heritage.

My emerging critique had developed from my reading of the prevailing discourse in
legislation and policy in Australia concerning Indigenous intangible heritage that was
primarily entrenched in intellectual property rights, especially copyright. Throughout
the 1970s to 1990s there were several cases of infringement of Aboriginal peoples’
copyright in designs on artworks, which were of increasing concern to many
government officials, politicians, academics and activists, and of course, Indigenous
peoples themselves. Partly in response to these instances of infringement, in 1994 the
Federal Government released an Issues Paper called Stopping the Rip-Offs:
Intellectual Property Rights for Aboriginal and Torres Strait Islander People. That
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Issues paper was developed to review the adequacy of existing Australian intellectual
property laws — principally copyright law — in providing protection for Indigenous
peoples’ artistic designs. Stopping the Rip-Offs was released by the Attorney General,
and called for responses from the wider public. Working in ATSIC at the time, | had
submitted a policy recommendation to the Board of Commissioners and the
Executive, to develop a response to the Stopping the Rip-Offs paper, and formulate
more widely an approach to protecting the cultural and intellectual property rights of
Indigenous peoples. In that policy recommendation, | had made reference to a
Decision that had earlier been agreed to by the ATSIC Board on this subject. The
Board of Commissioners comprised Aboriginal and Torres Strait Islander people who
had been elected through an electoral system devised specifically under the ATSIC
model, to represent local communities and organisations. As such, under the relatively
autonomous system that was ATSIC at that time, the Board was able to exercise its
decision-making responsibility for Australia’s Indigenous people, and present advice
to the Government.

That ATSIC Board Decision was informed by emerging standards being developed in
the United Nations, especially in regard to cultural heritage. Through the mid-1990s a
Special Rapporteur to the UN had provided reports (United Nations, 1993, 1996)
urging the protection of Indigenous cultural heritage, taking the view of that heritage
as ‘holistic’ and comprising both intangible and intangible dimensions. Those reports
have remained an important resource and influence in policy formulation both
internationally, and in some sectors of Australian critical debate and practice on
Indigenous heritage. Drawing from all these debates, reports and developments, | was
increasingly coming to the view that, given the limitations in existing intellectual
property laws to protect Indigenous intangible heritage, what was needed was what
were called sui generis measures. This means the development of distinct or unique
approaches — both legislative and non-legislative — to protection for Indigenous
cultural and intellectual property rights. It seemed to me that a fundamentally new and
different approach was essential, and this was what formed the basis for my writing
and publishing. My developing critique of the intellectual property discourse being
used in regard to Indigenous heritage, and my interest in developing new approaches
grew in two, inter-related ways. One of these was to work within the ATSIC
bureaucracy, to assist that organisation to develop a response to the Stopping the Rip-
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Offs paper. The other element of my critique was to pursue my own independent

research and writing.

In the ATSIC context, | managed an external consultancy project that was to
ultimately result in the report Our Culture, Our Future: Australian Indigenous
Cultural and Intellectual Property Rights, written Terri Janke, a leading Indigenous
advocate and scholar in this field (Janke, 1998). That report became an important
reference point in developing a critique in Australia of the lack of legislative
protection for Indigenous intangible heritage. It was instrumental in introducing a
discourse into Australia on Indigenous cultural and intellectual property rights. The
production of Our Culture, Our Future was also supported by the Australian Institute
of Aboriginal and Torres Strait Islander Studies (AIATSIS), a leading research
organisation founded in 1964. The emerging discourse in Australia on Indigenous
cultural and intellectual property was shaped by further reports, publications, debates
and discussions. For example, the Australian Copyright Council, an independent, non-
profit organisation dedicated to informing the wider public about developments in
copyright law, contributed an important component to this discourse by releasing a
Discussion Paper in 1998 entitled Protecting Indigenous Intellectual Property
(Australian Copyright Council, 1998).

Notwithstanding the centrality of the report Our Culture, Our Future in debates and
discussion around Indigenous intangible heritage, | was keen to pursue the debate
even further, beyond what I still saw as the limitations of the work being done by
ATSIC and government. | had the view that there was a lack of real progress by
governments in developing ways of recognising and protecting the distinct rights of
Indigenous people in their intangible cultural heritage, and an over-reliance on arts
related knowledge and use of conventional intellectual property rights — particularly

copyright laws.

The Works in Group |

In the first paper in Group I, Indigenous Peoples and Intellectual Property Rights
(IPIPR), my main argument is that the existing laws in Australia, especially

50



intellectual property laws, ‘had failed to meet Indigenous peoples’ expectations and
aspirations regarding protection of their cultures’. Given this, | wrote:

The development of new sui generis legislative systems that provide
recognition of the full range of Indigenous peoples’ cultural products and
expressions, and which enable community empowerment for the control of
their cultures, is the only way to achieve a just solution to the problem faced

by Indigenous peoples in their intellectual property rights. (ii)

IPIPR begins to take up my interest in terminology, in problems of definition, and in
seeking a greater understanding of the content of Indigenous intangible heritage. It
argues for an “integrated’ view of Indigenous culture; in other words, for a greater
awareness about the interconnections between the intangible and the physical
elements of that heritage. Throughout IPIPR | use the term “intellectual property’ to
denote Indigenous cultural heritage. My later papers question that equivalence, and
devote more space to examining the complex and often fraught relationship between
Indigenous intangible heritage and Western notions of intellectual property.

IPIPR maps out an idea as to what might comprise the range and extent of what is
termed Indigenous ‘intellectual property’. This is a different, though related tactic to
my subsequent listing, in the next publication (see below), of what | considered to be
the main features of ‘Indigenous knowledge’. While this attempt to define
‘Indigenous intellectual property’ was a useful device for that paper and for the time,
in later writings I question the notion that Indigenous knowledge can, or should be
‘defined’ by listing its presumed contents. This encyclopaedic or classificatory
approach to understanding, or defining aspects of Indigenous cultural heritage,
whether referred to as ‘Indigenous intellectual property’, or ‘Indigenous knowledge’,
is critiqued in my more recent papers, especially in Indigenous Knowledge: beyond
Protection, Towards Dialogue (IKBP).

Although useful at the time, and in the context of developments then, IPIPR is
problematic in its readiness to equate Indigenous IP with cultural heritage. In later
papers | take up the question as to whether Indigenous cultural heritage can in fact be
considered as a form of property in the Western sense of the term. As my writings
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have developed, and especially in my recent and current work, | have moved
increasingly away from using the terminology of ‘intellectual property’ or
‘Indigenous intellectual property’ to describe the subject matter of intangible heritage

that is my central concern.

There are other assumptions | made in IPIPR that became the focus of more rigorous
discussion and questioning in my later papers. One of my concerns is the emphasis, in
the public policy arena at least, on a perceived need to manage Indigenous heritage in
terms of its ‘protection’. While | agree with an urgent need to protect this heritage
(including Indigenous languages, which are rapidly disappearing), there are equally
important needs for the maintenance of this heritage (by supporting intergenerational
transfer, among other activities), and for recognition of Indigenous peoples’ rights to
it. By the ‘maintenance’ of this heritage, | mean the range of activities that encourage,
support and facilitate the ongoing use by Indigenous people of their heritage, on their
land and in their communities. If, as | had assumed in these early papers, Indigenous
intangible heritage is in need of protection, the question is, what does it require
protection from? These Group | publications take the view that Indigenous intangible
heritage suffers from being appropriated and misused. IPIPR outlines three aspects,
elements or components of this heritage, to illustrate the extent to which it has been
appropriated by others (mainly, though not exclusively non-Aboriginal people). These
are ‘arts and cultural expressions’, ‘Indigenous knowledge and biological diversity’,
and ‘human genetic material’. The first of these categories or classifications of
‘Indigenous intellectual property’ has most frequently been discussed in terms of the
capacity or limitations of copyright law to protect Indigenous art based designs and
images. The second category has been discussed in regard to the activity known as
‘bioprospecting’ (and referred to by Indigenous peoples and their advocates as
‘biopiracy’), which is the search for potentially useful, commercially viable plants and
plant products. The third category has often had as a major focus a global project
called the *Human Genome Diversity Project’, the goal of which was ‘to collect and
analyse DNA samples from diverse, predominantly indigenous, populations and “to
develop databases and resources that could be used to investigate new questions in the
future”” (Whitt, 2009, p. 78). Each of these three areas of study and discussion has as
a major focus, the problem of exploitation or misappropriation of elements of
Indigenous heritage and knowledge. While the formation of these categories provided
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a useful analytical frame for my discussion at that time, in the light of the way my
work developed beyond IPIPR, it is important to point out that these are European
constructs. Aside from any analytical value in using such constructs in discussions,
they can also illustrate the way that Indigenous cultural heritage in its most inclusive
sense risks compartmentalisation and classification for the purposes of State

authorised regulation and management.

While I devoted some space in these early writings to discussing questions of
definition of Indigenous intangible heritage, in IPIPR | acknowledge what were
thought to be the views of Indigenous people in regard to their cultural heritage (this
raises the question as to how this view was obtained or constructed in my writings). |
assert that “Indigenous peoples consider their intellectual property rights are an
integral component of a “holistic” cultural heritage, which includes a wider range of
subject matter than can be accommodated within existing intellectual property laws’
(p. 38). Although my discussion in this paper is framed in the terminology of
intellectual property, I question the applicability, or relevance of Western intellectual
property laws to Indigenous intangible heritage. The paper outlines the fundamental
differences between the Western concept of intellectual property, and Indigenous
intangible cultural heritage, and argues that the former is ‘based on the notion that
ideas, innovations and inventions, expressed through various material forms, can be
owned, and that individuals have distinct property rights to these forms of creative
expressions and products’ (p. 6). The paper emphasises the problem of endeavouring
to use copyright law to protect Indigenous cultural heritage, stating that *...the need to
rethink the fundamental bases of copyright and other intellectual property laws is
created not only by advances in technology, but also by the increasing assertion by
Indigenous peoples of their cultural rights’ (p. 7).

There is a paradox in the relationship between copyright and Indigenous cultural
heritage, which is apparent, though not fully explored in IPIPR. In some sectors of the
community (mostly in government and legal sectors), copyright law is discussed and
debated in terms of its potential to help protect Indigenous peoples’ creative works
from exploitation. But at the same time, as illustrated by some court cases, this law
has failed to adequately protect Aboriginal peoples’ designs on artworks. In the court
cases referred to, Aboriginal people claimed that their copyright had been infringed in
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the inappropriate uses by others of their clan designs, and sought redress for damages
(Janke, 1998; Australian Copyright Council, 1998). IPIPR does not enter into a
detailed discussion about the use, or relevance of copyright and other intellectual
property laws for Indigenous cultural heritage. Instead, it raises the idea that
Indigenous people have a distinct class of rights based on their unique cultures: what |
refer to as their “cultural rights’. The concept of Indigenous cultural rights recognition
becomes a central theme in some of my later writings, notably Law, Anthropology,
and the Recognition of Indigenous Cultural Systems (LARICS).

IPIPR refers to criticisms that Indigenous peoples themselves have made of Western
intellectual property (IP) systems. This points to (though does not elaborate in this
paper) the tensions and seeming contradictions, or paradox that intellectual property
may be regarded as both an element of Indigenous cultural heritage (as defined in this
paper), and also as a set of laws, or measures that can be used to exploit and
misappropriate Indigenous heritage. In this, and other discussion papers (see for
example Australian Copyright Council, 1998; Janke 1998), a view is presented to
support the idea that IP can offer potential avenues for protecting aspects of
Indigenous intangible heritage. Indigenous peoples themselves, given the right
conditions and support, can also use IP in this way. Notwithstanding the potential for
IPRs to be used by Indigenous people, in IPIPR | present briefly some of the reasons
that Indigenous people have critiqued these. One reason cited is that IPRs promote the
commercialisation or commaodification of cultural products and expressions at the
expense of Indigenous peoples’ cultural rights and ownership. Another reason is that
there is inadequate information and education available for Indigenous peoples about
how they can use IPRs to protect their own cultural heritage. A third reason is that
IPRs are essentially incompatible with Indigenous cultural heritage and “ignore the
complexities of such Indigenous systems’ (p. 8). The IPR system, in this view, is
based on Western notions of property that emphasise individual ownership and
alienability. As | state in that paper ‘the property rights established by these systems
are essentially managed as commercial transactions, and are not designed to protect
cultural products and expressions’ (p. 8). In some views, Indigenous peoples have
regarded intellectual property laws as posing an actual or potential threat to their
‘systems of informal innovation, and communal rights and responsibilities in cultural

products and expressions’ (p. 8). In those views IPRs threaten, or impede Indigenous
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peoples’ opportunities to maintain their own, culturally based practices, laws,
traditions and customary codes. In IPIPR | did not elaborate on what I thought those
‘Indigenous systems’ are, and precisely in what ways IPRs may threaten or impede
those.

The paper IPIPR surveys a range of developments, laws and standards, including
international ones based in the United Nations relevant to the recognition and
protection of Indigenous intangible heritage, as a prelude to examining reforms that
might be introduced in Australia to provide better protection. | argue in IPIPR that,
rather than the over-emphasis on IP laws, it may be more useful to consider protection
by looking to reform of Australian heritage laws, as that may imply a recognition ‘that
Indigenous peoples’ intellectual property is a component of their cultural heritage’ (p.
34). IPIPR also refers briefly to other developments such as the Native Title Act 1993
as a possible avenue for potential recognition and protection of Indigenous cultural
heritage, especially intangible heritage. | suggest that native title may offer
possibilities for recognition of Indigenous ‘customary rights’, as the Native Title Act
‘may be interpreted to include recognition of Indigenous knowledge as intellectual
property rights within the meanings and definitions of native title’ (p. 35). IPIPR also
briefly surveys non-legislative reforms that endeavour to seek recognition of
Indigenous rights in intangible heritage, such as guidelines, protocols and agreements.
It also reviews are ‘sui generis legislative options and community rights’, and “other
models’ such as ‘traditional resource rights and intellectual integrity rights’ (pp. 36-
37). Sui generis means literally ‘of its own kind’ and these options consist of
legislative and other developments (such as policies and statements and declarations)
that are innovative and original rather than such measures based on use of existing
laws or amendments of those. IPIPR elaborates a little on the kinds of legislative and
other reforms that might be considered in providing more effective recognition and

protection for Indigenous intangible heritage. | state:

Reforms to existing laws are best accompanied by the formulation of a new
sui generis legislative arrangement that provides for community controlled
decision-making, and financial benefits to Indigenous communities for the use

by the wider community of their cultural products, expressions and knowledge
(p. 38)
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The rhetoric of financial benefits (‘benefit-sharing’) for the use of Indigenous
knowledge is modelled on that employed in the United Nations Convention on
Biological Diversity. However, IPIPR does not consider the question as to whether, or
to what extent Indigenous peoples themselves share the same, or similar ideas about
benefit-sharing, or instead, whether that is a concept imposed on these peoples by the
United Nations and other external bodies. Questions relating to benefit-sharing and
the CBD as it relates to Indigenous knowledge is the subject of the second paper in
this Group, discussed below.

The second paper in this Group, Biological Diversity and Indigenous Knowledge
(BDIK), continues my critique of the emphasis on intellectual property rights in
debates and discussions on Indigenous intangible heritage. It extends the debate
further by considering those aspects of Indigenous intangible heritage relating to
environment and natural resources — what | have termed biodiversity (or biological
diversity). BDIK begins by drawing attention to the close interdependence between
Indigenous peoples’ knowledge, and the lands and environments in which they live:

They [Indigenous peoples] have established distinct systems of knowledge,
innovations and practices relating to the uses and management of biological
diversity on these lands and environments (p. i)

These lands and environments are vital for their survival, providing a wide
array of substances for food, shelter and implements ... Together with
Indigenous peoples’ social, political and religious systems, lands and
environments are interwoven into a tightly integrated cultural system that
derive their meaning from the Dreaming. This integrated cultural system

forms the basis for Indigenous knowledge. (p. 5)
The paper outlines the increasing loss of biodiversity in Australia ‘due to

industrialisation and urbanisation, land clearances, farming and agricultural

activities’. At the same time as these threats:
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Biological diversity is increasingly becoming recognised as important beyond
its purely scientific interest. Social and economic values of biodiversity are
assuming greater significance as a range of different groups, including

Indigenous peoples assert their claims and interests (p. 1).

As with the earlier paper, this one takes up themes of lack of recognition for
Indigenous peoples’ rights in their knowledge, and the problem of exploitation of that
knowledge. Also as with the previous paper, BDIK reaffirms my view that IPRs have
very limited capacity for recognising Indigenous peoples’ rights in their biodiversity-
related knowledge, and associated practices. | also argued that other laws such as
native title, heritage and environment laws have limited scope for providing such

recognition.

My earlier paper began to question the equivalence so often stated in the Indigenous
intellectual property discourse, between Indigenous knowledge and intellectual
property. BDIK shifts even further from considerations about Indigenous knowledge
within the framework of IP, and has as its focus instead protection and recognition
measures that may be introduced within the context of the United Nations Convention
on Biological Diversity. Like its companion piece, BDIK presents a survey of laws,
policies, and the development of standards at international levels, and within Australia
‘as a context for discussing some possible measures for the protection of Indigenous
knowledge’ (p. i). This paper also marks an important move away from the survey of
laws approach in the previous paper. Here | began to develop my thoughts around
ideas of dialogue between Indigenous peoples and the wider community — a theme
that was to become central to my later paper Indigenous Knowledge: Beyond
Protection, Towards Dialogue. In BDIK | wrote:

Ultimately, the most effective approach is to establish a dialogue with key
interest groups such as industry, intellectual property organisations,
Indigenous communities and organisations, governments and conservation
groups. Discussions could then proceed towards developing an integrated
conservation and benefit-sharing system based on a partnership between the

key organisations and sectors (p. ii)
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In BDIK I outline some of what as | refer to as the “values’ of biological diversity and
its knowledge associated with it, referring to its growing importance ‘beyond its
purely scientific interest’ (p. 1). Its social and economic values include those arising
from the contribution this knowledge makes to the Aboriginal ‘bush foods’ industry.
This part of the paper develops critical themes around ideas of ownership and rights in
biodiversity and the natural environment, and the vexed issue of competing claims
and interests. Contested notions of the natural environment as national heritage,
versus the particular claims and interests in the environment by Indigenous peoples
are mentioned here. This implies a question about the ‘ownership’ of knowledge
itself, which returns to my theme about Indigenous peoples’ having claims to a
distinct class of rights in their ‘knowledge of, and practices relating to the
management, use and conservation of biological diversity’ (p. 2). As with the
previous paper (IPIP), in this one | maintain an interest in the notion of a distinct class

of Indigenous rights:

Indigenous peoples have for a long time advocated their wish to be recognised
as having unique rights, based on their distinct Indigenous status. While the
focus in the quest for Indigenous rights has been on land rights, Indigenous
peoples assert that they also have rights in the biological resources on the

lands, and in the knowledge they possess of these resources. (p. 8)

This question of Indigenous peoples’ “distinct rights’ is little explored in BDIK,
except to detail some of the ways in which those rights have been ignored or
infringed. One example of this is through the activity called bioprospecting. This term
was introduced in my previous paper as the ‘search for potentially useful plants
related substances [and plants] that can be developed into marketable commodities
such as pharmaceuticals, pesticides and cosmetics’ (p. 2). BDIK suggests that
initiatives such as joint managed protected areas, and regional and local agreements
can achieve a balance between conservation and recognition of Indigenous rights (p.
5).

My preoccupation with the problem of defining and classifying Indigenous intangible
heritage (and with providing a critique of attempts to define and classify) is featured
in this, as in the previous paper. In BDIK | drew attention to attempts in some of the
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literature to “‘define’ Indigenous knowledge by listing what have been referred to as its

‘distinctive features’, which include:

e Collective rights and interests held by Indigenous peoples in their knowledge

e Close interdependence between knowledge, land, and other aspects of culture
in Indigenous societies

e Oral transmission of knowledge in accordance with well understood cultural
principles, and

« Rules regarding secrecy and sacredness that govern the management of
knowledge (p. 5)

In my later works | offer a critique of what I considered to be an overemphasis in
many debates and discussions about Indigenous knowledge on encyclopaedic
approaches to that knowledge that endeavour to define it by classifying. Nonetheless,
BDIK employs such a listing as an analytical device for emphasising the inclusiveness
of Indigenous knowledge, its close interdependence with the physical aspects of
Indigenous heritage, its sacred and secular dimensions, and its relationship to land. By
thus highlighting these characteristics, | am taking a further step towards distancing
my views from the prevailing Indigenous intellectual property discourse that is the
subject of my ongoing critique throughout my writings. BDIK highlights the
integration of the wide range of elements that make up Indigenous knowledge
(including ceremonial and ritual objects, performances, artistic designs, works and
expressions, song, dance and story, and subsistence and land and environment
management activities) (p. 6). It is this inclusive whole of culture aspect of
Indigenous knowledge that renders it incompatible with Western laws.

An important consideration in discussions and writing about Indigenous knowledge is
that such knowledge does not exist ‘just by itself’, as knowledge for its own sake. It is
as much about practice, and people who are the owners, holders and users of this
knowledge, as it is about some ethereal concept that is out of time and out of place.
BDIK outlines some of the ways in which Indigenous knowledge finds expression
through various practices such as hunting, and fishing. Here is the beginning of my
shift towards an interest in the dimensions of Indigenous intangible heritage that have
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to do with its particularities in place and person — themes that become more of my

focus in my later work.

BDIK argues that Indigenous peoples assert that bioprospecting activities take place
largely without the free, prior informed consent of the Indigenous knowledge holders,
and ‘little or no provision for financial returns to Indigenous communities’ (8). This
concept of free, prior informed consent is one that is gaining increasing attention,
especially in international standards. It is a principle that requires proponents of
development, or those wishing to conduct research, or to obtain information from
Indigenous peoples, to seek those peoples’ agreement, or consent before any such
development, research, or information gathering commences. That consent must,
according to the principle, be obtained without any coercion, given freely by the
peoples concerned, and on the basis of providing full and accessible information
about the project or research to the peoples concerned. The principle of free, prior
informed consent is emerging as a fundamental right of Indigenous peoples.

The “challenge’, I argue in BDIK, is ‘to develop a system which satisfies the needs of
industry, achieves conservation goals, and also recognises and protects the rights of
Indigenous peoples’. Such a system would “incorporate provision for financial and
other benefits that flow from the uses of Indigenous knowledge and practices to be
shared equitably with the Indigenous knowledge holders and innovators’. It would
also ‘provide incentives for the conservation and sustainable uses of biological
diversity’. Challenges to designing such a system, that paper argues, are the need to
recognise ‘the distinct property rights held by Indigenous peoples in their knowledge’,
and the ‘collective nature of Indigenous rights’. Other challenges are the requirement
that a system for benefit-sharing should be able to establish “the legitimacy of claims
to knowledge and biological resources’ and to clarify claims in a context of complex
‘clan, family, and other types of group rights and interests in such items’ (8). Here |
drew attention to some of the other constraints to recognising Indigenous peoples’
rights in ecological systems and associated knowledge. These include the ‘complex
nature of land tenure systems, and the dispersal and dispossession of Indigenous
peoples resulting from the history of colonisation and dispossession impose
constraints on identifying Indigenous biodiversity related knowledge systems’ (p. 9).
Another “constraint’ is the adaptation of ‘modern’ technologies by many Indigenous
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peoples, which ‘makes it difficult to identify knowledge that is derived from distinctly
Indigenous traditional systems and which [is] maintained according to traditional or
customary practices, as distinct from knowledge that is everyday, “common”
knowledge’. This begins to foreground the “problem” of what is often termed
“traditional” knowledge, and how such knowledge is situated within the context of
understood modernity. That paper does not enter into the debate, as some of my later
writings begin to do, concerning the nature of different kinds of knowledge, such as
“traditional” and “modern”, and the complex inter-relationships between these and
their juxtaposition and expression. An interrogation of some of the assumptions and
intellectual underpinnings to a notion such as “traditional” emerges in my later
writings. A further challenge or constraint to recognition of Indigenous knowledge, |
state in BDIK, is the ‘dispersed nature of Indigenous decision making and authority
structures in Indigenous societies’. This, | assert ‘will present difficulties when
considering the introduction of measures for distributing benefits obtained from the
uses of Indigenous knowledge back to those communities in which the knowledge
holders belong’. I state that ‘it would be difficult to identify a unit or group that has
the traditional authority to make decisions about uses of knowledge and practices, and
responsibility for distributing any financial or other benefits that flow from the uses of
these’ (p. 9).

BDIK takes the view that, as indicated in the previous paper (IPIPR), that IPRs are
inadequate for protecting Indigenous knowledge. On this basis | survey a range of
what | broadly refer to as “alternative approaches’ such as benefit-sharing
arrangements and ‘traditional resource rights (pp. 14-16). The paper also surveys a
range of relevant Australian developments, such as measures designed to implement
the Convention on Biological Diversity, and other environment-related developments,
such as government strategies for biodiversity conservation, ecologically sustainable
development, coastal zone inquiries and reports, and a working group on access to
Australia’s biological resources (p. 17). A discussion paper on reform to Australia’s
Commonwealth environment legislation is also briefly reviewed. I conclude on a

pessimistic note:

Recommendations for greater control by, and participation of Aboriginal and

Torres Strait Islander people in the management of environment and
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conservation, including national parks and protected areas have been made by

many reports over the decades (p. 18)

Despite this proliferation of reports and recommendations, there has been
relatively little in the way of implementing environment and biodiversity
related recommendations. (p. 19)

In my review of the role of IPRs in the protection of Indigenous knowledge in this
paper, | reprise the theme of my previous paper by examining some recent
government and other developments relating to IPRs and Indigenous peoples. These
include the 1994 Issues Paper Stopping the Rip-Offs, and the response by ATSIC. |
state in BDIK:

ATSIC advocated that since Indigenous peoples considered that their
intellectual property rights did extend to knowledge in biodiversity, then any
reforms to protect Aboriginal and Torres Strait Islander intellectual property
must necessarily also include consideration of knowledge and biodiversity.
ATSIC’s involvement in the formulation of a response to the Stopping the Rip-
Offs paper therefore adopted a broader view, consistent with Indigenous

peoples’ aspirations. (p. 19)

In both these Group | papers, | held that although IPR laws cannot provide adequately
for recognition of Indigenous rights in intangible cultural heritage, these laws,
appropriately reformed, can nonetheless provide some protection. For example in
BDIK (p. 20) | wrote:

Reforms to existing intellectual property rights laws can extend the capacity of
these laws to recognise and protect intangible cultural expressions such as
knowledge, and to shift the balance in these laws from fostering commercial

innovation, towards protecting cultural rights.

BDIK also reviews native title and regional agreements as possible avenues that can
be pursued to achieve recognition and protection for Indigenous rights in biodiversity-

related knowledge and practices. | state:
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Since native title is defined according to the customs and traditions of the
claimant group, this by definition must imply the inclusion of Indigenous
knowledge as a form of intellectual property, because to Indigenous peoples,
their “knowledge of the properties of fauna and flora” is an important
component of customary laws’ (p. 20).

Here, drawing on academic writings by other ‘experts’ (using this term in a reflexive
sense, to acknowledge that it is a contested category), | used the term ‘intellectual
property’ once again to refer to what | had been describing as ‘Indigenous knowledge’
elsewhere in the paper. This illustrates that in these early writings | was still largely
employing unguestioned the language of the dominant discourse. In this way, it could
be seen that | was ‘exposing’ or ‘laying bare’ the ‘borders’ (terms, categories,
language, concepts) of the dominant discourse as a prelude to my developing a
critique of those. Other measures reviewed in BDIK as offering possible opportunities
for Indigenous knowledge recognition and protection include land and heritage laws,
and ‘common law solutions’ (p. 23). This latter refers specifically to some high
profile court cases that have advanced the existing laws capacity to be interpreted
beneficially for Indigenous intangible heritage recognition.

BDIK also returns to what has become a major theme throughout my work, that is the
question of the relationship between Indigenous, and other knowledge systems. In
BDIK I introduce the theme by stating the nature of the ‘problem’:

One of the challenges to law and policy for the recognition and protection of
Indigenous knowledge is to develop ways in which there can be integration, or
a harmonising of Indigenous biological and environmental knowledge and
practices with western scientific knowledge. In this way, rather than being
considered as conflicting systems, Indigenous knowledge systems and western
scientific knowledge can be combined in a way which utilises the
characteristics of the two different systems in a complementary, mutually
reinforcing way. Such an integrated knowledge system can be developed in
order to pursue mutual goals such as land and ecosystem management. (p. 24)
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This statement foreshadows what will become one of my main interests in subsequent
and developing work, the notion of a dialogue between and among a plurality of
knowledges. I use the term *plurality’ here, in the sense that | have discussed earlier in
this Essay, to refer to a system that can expose the contradictions, differences, and
inequalities between and among different systems, in order to provide the grounds for
interpretation and analysis of power relations, and the specifics of place, histories,
location and position.

A Summing Up of Group | Publications

The papers in this Group (especially IPIPR) have employed the term “Indigenous
intellectual property’ to denote intangible heritage. However, in the light of my later
writings, and my reflections in this Essay, my use of terms such as ‘intellectual
property rights’ can be seen to be problematic, and requires further interrogation. As
my work has progressed | have been more concerned about the adequacy or relevance
of terms and concepts such as property as they are used in official documents and
discourses and are thought to pertain to Indigenous cultures. My recent work has tried
to interrogate more deeply some of the theoretical and philosophical issues
surrounding what might be thought of as the ‘content’ of Indigenous intangible
heritage and ‘Indigenous knowledge’. My later works, as will be seen, questioned
more deeply the apparent readiness with which many texts translated Indigenous
peoples’ categories, concepts and understandings of their heritage into the idioms and
discourses of Western law and policy.

The two papers in this Group were useful in raising awareness, and in making public
assertions about, the problems and challenges in recognising and protecting
Indigenous intangible heritage within the context of Western laws. They provided a
preliminary context for more analytical discussions in my subsequent papers, in which
I interrogate some of the underlying assumptions in discussions about the
relationships between Indigenous heritage and other forms of knowledge, especially
those based in Western laws.
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Chapter Three: Towards a Critique of the Discourse

(Group Il Publications)

3 Indigenous Rights in Traditional Knowledge and Biological Diversity:
Approaches to Protection (IRTK, 1999)

4 Law, Anthropology, and the Recognition of Indigenous Cultural Systems
(LARICS, 2001)
5 Ethical Relationships for Biodiversity Research and Benefit-sharing with

Indigenous Peoples (ERBR, 2006)

I have described earlier in this Essay a type of official State authorised discourse that
was fashioned over a period of years, which is formed from laws, statements,
directives, and programs and policies relating to Indigenous knowledge, but which is
entrenched primarily in intellectual property rights regimes. The Group | papers |
discussed in the preceding Chapter were produced as the beginnings of my entry into
that discourse, working largely within the prevailing technologies of government
(Miller and Rose, 1990); at the same time, they were also part of a strategy in which |
would develop my critique of the dominant discourse. Those papers presented
compilations, syntheses and critical reviews of legislative, policy and other
developments relevant to Indigenous knowledge/ intangible cultural heritage. The
production of those works was, | have argued, a way of defining or acknowledging
the “borders’ or the boundaries of the established discourse on Western intellectual
property and cultural heritage, in order to establish the conditions in which my

subsequent works were to formulate a critique.

In the years following the release of those earlier papers, | have advanced my critique
of the official discourse more explicitly through a series of papers, categorised here as
Group Il works, published in 1999, 2001 and 2006. These papers extend my critique
in several related directions. They examine the relationship between Indigenous
knowledge and the intellectual property system by looking more closely at one
example of the latter, the patent regime. They also extend my interest in considering
more fully the question of Indigenous rights as a special type of right, explore the role

of particular disciplines such as anthropology in better understanding of Indigenous
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knowledge, and consider ethical issues in agreement making for the protection of
Indigenous biodiversity-related knowledge.

The papers in this Group were produced during a transitional period, during which |
left working in the formalised structure of the public sector in 2000, and began my
independent work. This change in the position from which | was writing had some
influence on the works since, now that | was working exclusively from outside the
formal structures of government bureaucracy, the critique | was developing of official
discourses relating to intellectual property rights could become more clearly
articulated. In this way, | was becoming more aware in the production of my work, of
my position as an ‘outsider’, and of the potential of that *outsider-ness’ as a strategy

for forming a critique.

The first paper in this Group, Indigenous Rights in Traditional Knowledge and
Biological Diversity (IRTK), continues the theme of the previous two in exploring
the limitations of intellectual property rights in regard to Indigenous intangible
heritage. In this work, however, | wanted to explore in greater detail the relationships
between that intangible heritage and one particular type of intellectual property law —
that of patents. To do that, | proposed a paper to the Australian Commonwealth
Government agency called IP Australia. That organisation has primary responsibility
for patents, designs, trade marks and plant breeder’s rights intellectual property laws.
This formed part of my strategy (which was not always explicit or consistently
planned) to ‘engage’ with those parts of the Commonwealth Government that |
thought had responsibility for managing the different aspects of Indigenous intangible
heritage. | therefore sought to engage with the appropriate parts of the
Commonwealth Government that had responsibility for regulating biodiversity and
environment matters as they relate to Indigenous peoples. By ‘engage with’ the
relevant Government department or agency, | mean that I pursued a range of
approaches, from seeking a better understanding of the department’s activities and
responsibilities, to monitoring its work, to a more active engagement of entering into
discussions with individuals within that department. | had developed contacts with
officials in several Commonwealth Government departments and agencies through
my career in ATSIC. The Commonwealth Government agency IP Australia had
accepted my proposal of a paper exploring the relationship between the patent system
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and Indigenous knowledge. After | had produced that paper, and had held “internal’
discussions with staff from that office, | then approached the journal Australian
Indigenous Law Reporter to adapt my paper to submit to that journal as a refereed

publication.

IRTK begins by stating the ‘problem’ that | had identified in my earlier papers. That
is, the growing interest being shown in Indigenous medicinal knowledge by
pharmaceutical and other industries, and the concerns by Indigenous peoples to have
their claims to rights in their knowledge heard and protected, and to receive proper
compensation where those rights are being infringed. Where this paper departs from
its two predecessors is in its attention to the details of a very specific legislative and
policy problem: the lack of correspondence between Indigenous knowledge as a
system of practice and innovation, and the conventional Western patent regime. As a
way of highlighting this incommensurability, IRTK examines instances of the activity
known as ‘bioprospecting’ — a concept introduced briefly in the previous paper. Like
its predecessors, IRTK is also a certain type of genre. It is a review of law and policy,
but goes further, suggest a proposal for action.

IRTK demonstrates continuity with the earlier works, and also a progression in my
thinking about the question of Indigenous knowledge and Western discourses. This
paper moves further away from an idea of accommodation between the Western IP
system and that of Indigenous knowledge, and encourages instead a ‘better
understanding of indigenous concepts and systems of knowledge’ (p. 1). This
understanding, | wrote, could be enhanced by “greater input from indigenous people,
and also from disciplines such as anthropology, history and political science’ (p. 1). It
IS interesting to reflect on this statement now, from the perspective of having
published additional papers over the course of nearly a decade. For example, what
does this comment imply about the role of disciplines such as law and anthropology?
One of the themes in this Essay is that my body of writings, overall, has worked to
develop a critique of prevailing official discourses, and technologies of government
that frame ‘Indigenous knowledge’ predominantly in a context of intellectual property
rights. Elements of these technologies of government include formal Western
disciplines and expertise, including anthropology, law and political science. | further
argue that my work has been able to develop a critique of existing State based
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knowledge/discourse, and of official disciplines and expertise because it sits outside
the borders of these. My final Chapter looks at this notion of my work being outside
the disciplines in a little more detail.

In a continuation of some of the discussion from my earlier paper BDIK, this paper
(IRTK) outlines what I perceived to be the connections between biodiversity,
bioprospecting, and Indigenous peoples. | state:

Although not all bioprospecting activity directly involves indigenous
knowledge, given that indigenous peoples are increasingly claiming rights in
natural environments, knowledge and resources, it is important to examine the
relationships between bioprospecting and indigenous knowledge. There is
likely to be an increasing focus on the potential or actual indigenous
knowledge component in biological and genetic materials, products and

processes derived from natural environments (p. 2).

The paper mentions the need for measures to ensure that Indigenous people share
equally in any benefits that result from the wider use of their Indigenous knowledge,
including through bioprospecting activities.

In order to consider more deeply these questions relating to rights, in this paper |
move further into my critique of the discourse on Indigenous knowledge and

intellectual property:

While IPR systems are available to indigenous peoples, the conceptual
differences between these and indigenous systems of knowledge and
innovation create special challenges. The design of alternatives to IPR, the
creative uses of contracts and agreements, the development of regional
agreements for environmental and resource management and control, and the
introduction of sui generis approaches and special legislation are among the

approaches that could be considered to address these challenges.

As with BDIK, to consider ‘alternatives to IPR’, I refer again to the United Nations

Convention on Biological Diversity (CBD) in terms of its potential opportunities and
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limitations for providing recognition and protection of Indigenous knowledge. The
CBD provides ‘an opportunity if used appropriately, for countries to introduce special
national laws beneficial for the protection and conservation of indigenous knowledge,
traditions, innovations and practices’ (p. 3). The paper reviews the CBD, and
endeavours at its domestic implementation by Australia. In my brief review in IRTK |
refer to measures such as the Commonwealth Government’s National Strategy for the
Conservation of Australia’s Biological Diversity (1996) and its 1999 Environment
Protection and Biodiversity Conservation Act in terms of their potential to provide for
recognition and protection of Indigenous knowledge. I conclude that these measures
represent ‘a missed opportunity to fully and effectively include provisions explicitly
implementing the CBD, especially in relation to the recognition and protection of

Indigenous knowledge’ (p. 4).

This paper IRTK also continues my interest in problems of defining and describing
Indigenous knowledge. Again, consistent with the previous papers, this one reasserts
my view about the integration of different elements of Indigenous cultural heritage.
Here | suggest that ‘Indigenous systems of knowledge and innovation’ are
‘interconnected with other elements of Indigenous cultural systems’ (4). 1 go on to
claim “as an integral part of these interconnected systems, Indigenous peoples have a
vast knowledge of, and capacity for, developing innovative practices and products
from their environments’ (p. 4). Listing features of Indigenous knowledge systems
such as communally held rights and interests, close interdependence between
knowledge, land and spirituality, intergenerational transfer of knowledge, and its oral
transmission, | conclude that ‘these features not only serve as a working definition for
Indigenous knowledge; they also preclude such knowledge from being subject to
protection under existing IPR systems’ (p. 5). In this paper | acknowledge the
diversity and local specificity of Indigenous knowledge, and that ‘more work is
needed to explore’ these aspects. (p. 5). In some of my later works I explore the
problem that many writings on Indigenous knowledge have, that is to codify and
protect it by defining it.

IRTK also takes up the problematic issue of employing the term, and the idea of
‘tradition’ in relation to Indigenous knowledge that is common in many policy and
legal discourses (such as the Convention on Biological Diversity). | began in that
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paper to consider some of the complexities in the relationship between “tradition’ and
‘innovation’ as these pertain to Indigenous knowledge and its expression in the world
of practice and modernity. (pp. 5-6). | then take up the matter of the Native Title Act
1993, to ask if it has the capacity to allow for recognition of Indigenous knowledge.
This section looks to developments through court decisions and agreement making for
their potential for Indigenous knowledge protection (pp. 6-9).

I also consider in IRTK the issue of secrecy, suggesting that since ‘some indigenous
knowledge is subject to customary rules of secrecy, any regime for recognition and
protection will need to respect this and make adequate provisions to prevent
unauthorised revelation and uses of this knowledge’ (p. 10). I also briefly review
‘dispossession and loss of knowledge’ and its implications, and the relationships
between Indigenous knowledge and what I refer to as ‘common’ or ‘everyday’
knowledge (p. 11).

Consistent with my theme on the relationship between intellectual property in the
conventional “Western’ sense, and Indigenous knowledge, in IRTK my discussion
hinges on an emphasis on some important differences between these two systems.
Given this apparent incompatibility, | consider what may be more fruitful areas for
protecting Indigenous knowledge, such as alternatives to IPRs. These may comprise
expansion of existing IPR systems, or devising new and innovative approaches. In this
regard the paper focuses its attention to the system of patents, to explore the
relationship between this system and Indigenous knowledge, and problems in
attempting to use patents to protect Indigenous knowledge. Mostly, these problems
turn on the question of ‘innovation’ as it is found in, or thought to characterise
Indigenous knowledge and practice, and ‘invention’ as it is defined as one of the
criteria for patentability. Another problem concerning patents is the use of these by
individuals and companies to obtain rights in a process or invention based on, or that
incorporates Indigenous knowledge, without recognition of, or compensation to the
Indigenous people who own or hold that knowledge. The issue of what have been
called ‘bad patents’ is of great concern to Indigenous peoples and others, and ways

are sought to oppose or challenge such patents, or to find ways of preventing them.
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Another critical aspect of the relationship between Indigenous knowledge and patents,
which | had introduced in my earlier paper, concerns the impact of bioprospecting
(the search for commercially useful plants) on Indigenous peoples. Here, in IRTK |
discuss aspects of this having to do with access to biological resources and equitable
benefit-sharing (which are regulated under provisions in the United Nations
Convention on Biological Diversity), contracts and agreements as offering ‘potential
for developing creative approaches to bioprospecting and protection of Indigenous
knowledge’ (p. 24), what are termed sui generis approaches, which refers to an
approach or legal system that is newly developed for a specific purpose, and other
approaches to protecting Indigenous knowledge, such as alternatives to patents, and
model laws. | reaffirm my view that ‘the existing system of intellectual [property]
rights offers limited recognition and protection for Aboriginal and Torres Strait
Islander peoples’ knowledge, innovations and practices’ (p. 31). As | suggest:

the development of more effective systems to protect Indigenous knowledge
could seek to integrate conventional IPR systems with alternative systems
based in Indigenous law. The creative combination of IPR systems with
contracts and agreements and the development of a community based sui
generis system for recognition and protection of indigenous rights could form
the basis for the development of a local or regional integrated knowledge and
innovation system (p. 32).

This type of statement illustrates that this paper (IRTK) was further developing my
critique of the prevailing discourse of Indigenous knowledge that was embedded in
concepts of Western intellectual property rights. Here | advocated the need for an
approach that would use existing IP laws, while also developing new and innovative
legislative solutions. I was building my critique on the basis of both the content of my
writings and equally importantly, through the ways in which | was producing them. In
this latter regard, my strategy for developing my critique was to propose the ideas for
the papers to the organisations (mostly government) that were responsible for
administering those elements of the official discourse that | wished to critique, and
then liaising with that organisation in the production of those papers. In this way, my
writings as critique were more clearly coming to challenge the State based,
authoritative discourse on Indigenous intellectual property.
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My next paper Law, Anthropology, and the Recognition of Indigenous Cultural
Systems (LARICS) continues to build my critique of the prevailing authoritative
discourse of Indigenous intellectual property. In this paper | argue that, although there
have been many developments in laws and policies relating to land and native title,
‘the legal system has not demonstrated an adequate appreciation of the important and
complex connections between land, “title” (or ownership or property rights), ecology,
and culture that exist in indigenous societies’ (p. 298).

In my earlier works | had begun to expose some of the problems | perceived in
seeking to define Indigenous intangible heritage. In the previous paper BDIK | had
outlined some characteristics | thought comprised Indigenous intangible heritage, as a
way of discussing definitional problems. In this paper, ITRK | proposed what may be
considered as a ‘working definition” of Indigenous knowledge on the basis of certain
‘unique characteristics’. | thus described it as being based in the “close inter-
dependence between indigenous people and the land’, “collective rights’, having a
‘spiritual as well as a corporeal dimension’, and arising from the status of Indigenous

peoples as distinct peoples.

Here | contemplate more on the nature of Indigenous knowledge as a component of
Indigenous cultural systems, which in themselves have received insufficient attention
in discourses on rights, protection and recognition. To explore further the “nature of
Indigenous cultural rights’, | suggested that:

Rights in natural resources and in the knowledge of them, arise from, and form
part of indigenous peoples’ profound relationships to land. These rights may
be identified as a class distinct from other rights ... (p. 299)

I outlined my view, based on my reading of anthropological and ethnographic
literature, about the features of Indigenous rights:

These rights and interests are controlled, managed, distributed and transmitted
within and between indigenous societies in accordance with well-understood

customary laws and protocols. These customary laws are underpinned by the
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cosmological system known as the Dreaming. The Dreaming is a framework
for understanding and controlling the world in which ancestral deeds imbue
the natural and social worlds with meaning and significance. (299)

In LARICS | contend that Indigenous rights generally arise, or become ‘known’ about
in the public arena when they are perceived to be under threat, or when there are
competing interests and claims. These rights often lack adequate recognition in
international forums. On this latter point, there has been a major development since
that paper was published, in the adoption in September 13, 2007 by the UN General
Assembly of the United Nations Declaration on the Rights of Indigenous Peoples.
That Declaration contains relatively strong provisions concerning recognition of
Indigenous cultural rights. However, the UN’s adoption of this instrument does not
imply universal recognition, which requires ratification by UN member states, and
effective implementation of the Declaration at nation-state level through incorporation
into domestic laws. Although the Australian Government under the conservative
Prime Minister John Howard did not support the Declaration, with the return of a

Labor Government in 2007, the Declaration now has support by Australia.

It is possible to list and compile various international treaties, agreements and other
developments (such as policy statements, informal and ‘soft’ laws and declarations),
that contain direct, or indirect provisions for the recognition and protection of
Indigenous intangible heritage, and marshal these as evidence of successful
achievements in the international recognition and protection of these rights. LARICS
briefly surveys such international developments as the (then) Draft Declaration, the
International Labour Organisation Convention 169, UNESCO instruments, and UN
environment related developments (pp. 300-302). Yet, the enumeration of these
instruments and standards does not equate to their adoption or implementation.

LARICS does not elaborate a detailed analysis or interpretation of Indigenous cultural
rights and international legal recognition of these. Instead, taking a slightly different
tack, it suggests that ‘a greater reliance on anthropological and indigenous insights
can facilitate an enhanced legal recognition of indigenous environmental concepts and
attachments’ (p. 300). In reflecting on that statement, this is a debatable assertion, and

I would now, several years hence, want to examine such a statement in some detail. |
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would ask, for example, how did | then envisage that anthropological insights might
‘facilitate’ legal recognition of Indigenous rights? Would it not have made more sense
to have suggested that anthropological insights could advance understanding first,
before considering recognition? Reviewing the paper now, | am also troubled by the
notion of privileging anthropological knowledge or understanding insofar as that
might offer some greater insights regarding Indigenous rights. An interrogation of the
notion of an anthropological knowledge, and of an anthropology of knowledge is
needed in order to more fully contemplate these questions of different orders of
knowledge. This is a troubled realm for many reasons, including the suggestion in
some of the literature that the discipline of anthropology, rather than having held a
facilitating or beneficial role in Indigenous rights and culture, has historically had a
role in the colonisation, subjugation, denial and erasure of Indigenous cultures. My
publications do not explicitly enter into the debates about the nature of
anthropological knowledge. Once again, there is an ambiguity in my works, in the
sense that, although they are at some implicit level influenced by anthropology, or at
least acknowledge the relationship between anthropology and discussions on
Indigenous knowledge, they nonetheless remain outside those debates. Overall then,
in this light I have argued that my writings have moved toward a critique of prevailing
discourses, enabled through their position outside, or on the margins and boundaries
of, formal disciplines. The role of anthropology has a particular bearing on this, since
that discipline creates a specialised knowledge of the Indigenous ‘Other’. That has
raised many epistemological and methodological problems about the role of the
subject vis-a-vis the discipline, and the practice of constructing other cultures and
societies through ethnographic recording and writing (e.g. Clifford and Marcus, 1986;
Fabian, 1983; Thomas, 1994). This in turn has implications for considering the
relationship between different modes of knowledge (for example, anthropology as
knowledge, and Indigenous peoples’ knowledge). For the purposes of this Essay | will
confine discussion to my argument that my body of writings have worked to enable
the conditions for a kind of “border thinking” (Mignolo, 2000) that exists outside of,
yet both draws from, and critiques the formal disciplines, including anthropology. The
troubled relationship between anthropology, my published works, and my discussion
in this Essay, can be contemplated by the notion that in various ways they are all
concerned with the problematics of representations of ‘the Other’ (see for example
Khare, 1992; Fabian, 1990; Said, 1989).
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Another aspect of the discourse on Indigenous intellectual property subject to critique
in LARICS is that of “property’, a concept that | had already begun to examine, or at
least refer to in earlier papers. The concept of property as it is formulated in the
Western tradition lies at the heart of the development and operation of the intellectual
property system. In LARICS 1 question the applicability and relevance of this concept
for Indigenous cultures. I wrote here that ‘the uncertainty regarding the roles and
definitions of “property” in indigenous societies ... highlight[s] the need for a serious
consideration of anthropological insights and those gained from indigenous
discourses’ (LARICS, p. 302). I did not elaborate in this paper on what | meant by
either “anthropological insights’ or by ‘indigenous discourses’. Anthropology as a
discipline and practice has a significant role in regard to Indigenous knowledge, and
the formation of a particular type of anthropological knowledge needs to be
interrogated. The notion of ‘Indigenous discourses’ as a particular ‘standpoint’
(Nakata, 2007) is also critical to the discussion. The development of this kind of
standpoint can present the conditions for resistance, and/or opposition or challenges
to, the prevailing dominant Western discourses and systems of knowledge (see for
example Chakrabarty, 2000 and Prakash, 1999 on Indian forms of counter-
knowledge, and Smith, 1999 and Muecke, 2004 on Australian and New

Zealand/Maori Indigenous knowledges). | discuss standpoint further in Chapter Five.

Another aspect of “property’ as outlined in LARICS is the idea that Western systems
of law, knowledge and order are inherently based in ‘individuality’, which is in
contrast with Indigenous cultural systems that emphasise group and collective rights.
In reflecting on this now, that kind of presumed binary opposition (individual versus
collective) needs to be reconsidered and further explored. The management and
politics of Indigenous knowledge by, and within Indigenous communities appears to
comprise a more complex set of interrelated group and individual rights and interests.

In LARICS 1 also briefly introduce a theme that is to form part of my ongoing

discussions in other works, around the notion of Indigenous cultural heritage being

‘fragmented’ and ‘compartmentalised’ by Western laws and policies. | wrote:
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The terminological debates concerning notions of “‘property’ and the
applicability of this concept to indigenous cultures also illustrate the ways in
which Western law and policy fragment indigenous cultures. (302)

LARICS begins to map out a problem concerning the relations between different
knowledge systems, or as | term them in this paper, ‘worldviews’ regarding property.
The paper suggests the possibility of “plural systems of law and practice’ (303). It
does not interrogate the problematic of plural systems (cf. Merry, 1988; Guillet,
1998). The particular nature of Indigenous concepts of property (and property rights)
is explored by reviewing the literature on Yolngu concepts and the relationship
between these and land tenure, in the context of the developments leading to the
introduction of the Aboriginal Land Rights Act (NT) 1976 (pp. 304-05). That
discussion is intended to illustrate some of the complexities and challenges of
translating categories and concepts across cultures. The paper dwells on the
problematics of cross-cultural translation, of concepts and ideas about such things as
property, heritage, and resources. These concepts, which have accepted meanings
within Western legal-policy and administrative settings and contexts, may not have
the same sets of meanings and understandings to Indigenous people. | state the
problem in the following terms:

The western legal concept of property is underpinned by the notion of
individual rights and ownership. Yet the terms “cultural property’ and
‘intellectual property’ are frequently used to denote aspects of indigenous
cultural heritage. How can a legal system founded on principles of
individuality accommodate a different system in which various kinds of group
rights prevail? (p. 305)

While I did not expand on the general problems of cross cultural translation in this
paper, the comment does raise some further questions. For example, should the
problem be thought of as one knowledge and cultural system (i.e. the dominant
Western one) seeking to accommodate other, very different systems (Indigenous
ones)? | referred to the possibility of plurality earlier in LARICS, suggesting a
scenario in which different knowledge and cultural systems can be seen to be
juxtaposed alongside one another, without a hierarchy or one system
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‘accommodating’ another. This idea of a plurality forms a subject for further
discussion in my later paper Indigenous Knowledge: Beyond Protection, Towards
Dialogue, which takes up this notion through the notion of a *dialogue’ between
different cultural systems and knowledges. These concepts of dialogue and plurality
warrant further elaboration and analysis, in order to more fully explore asymmetrical
relations of power, and the contested, localised knowledges and political formations
that may underpin dialogue and the formation of plural systems. My final Chapter in
this Essay explores the relationships between the body of knowledge formed by my
writings, and other systems of knowledge.

Although LARICS argues for greater recognition of Indigenous cultural rights in
Western law and policy, and suggests a role for anthropology and Indigenous
perspectives in achieving such recognition, it does not move towards interrogating the
kinds of relationships, disjunctions and alignments that Indigenous, and non-
Indigenous systems of knowledge might have. Some of my later works enter into a
more considered exploration of these matters, in an endeavour to move beyond
discussions about the need for recognition and protection (see in particular my
Crossing a Bridge, and Indigenous Knowledge; Beyond Protection, Towards
Dialogue). However, LARICS makes a valid point in asserting that “a first step
towards achieving recognition of indigenous rights in culture and heritage may
require a fundamental shift in language, terminology and definitions’ (p. 306). This
point is illustrated by drawing attention to some contested notions of the term
‘property”’ as it is used in the concept of “cultural property’. Not only does usage of
terms such as “property’, ‘heritage’ and ‘resources’, | suggest, render communication
between Indigenous and non-Indigenous domains blurred. | also argue that these
‘problems of terminology’ highlight the ways in which “Western legal discourses
fracture the unity of indigenous cultures’ (307). | state that ‘the dominant legal and
political system enacts separate laws and practices to govern and regulate land,
natural resources, and cultural expressions respectively; but these are not dealt with as
part of a single interlocking system’. | go on to say: ‘a new conceptual approach is
required if effective recognition and protection is to be achieved for a distinct class or
category of cultural rights of indigenous peoples’ (308). This question of
fragmentation is a recurring theme in my subsequent works, especially in Bridging the
Gap, and Writing Heritage.
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LARICS argues that Indigenous peoples have rights in “biological resources and
traditional knowledge and practice’ that form a distinct class of rights, and which
‘form elements of their cultural heritage’ (309). Here again, my reference to a
‘distinct class’ of Indigenous rights is a consistent theme throughout my writings,
though one requiring greater elaboration and discussion. The problem enunciated in
LARICS is that the Australian legal and political system is ad hoc and fragmented,
and this results in ‘a patchwork of ad hoc laws regulating natural resources,
environmental protection, conservation and management, and land in each state and
territory’ (LARICS, p. 309).

| state that “existing legal regimes generally give priority to state rights in resources’
(310). I elaborate:

The history of regulation and control over indigenous affairs is essentially one
in which the dominant western legal-political system intersects with
indigenous concepts and systems of meaning. It is a history of contested
domains in which attempts at integrating different systems of thought have not
adequately represented indigenous systems. Where one system benefits the
commercial and the utilitarian, emphasises physical entities, and articulates in
the language familiar to a long established legal tradition, the other system
maintains a focus on totality and on the interrelationships between persons,

things, and between tangible and spiritual.

This suggests an irreconcilable or incommensurable gap between Indigenous, and
non-Indigenous systems of knowledge and thought — a notion that | subsequently
question in my later papers, especially Bridging the Gap, and Indigenous Knowledge,

Beyond Protection, Towards Dialogue.
LARICS presents a brief survey of some of the areas of law relating to land,

environment and biological resources, to further illustrate my point about lack of

recognition of Indigenous cultural rights. I conclude that:
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current laws and policies in Australia do not adequately incorporate an
understanding of the intricate relationships between land, biological resources,
and cultural products and expressions as these pertain to indigenous societies.
Given the profound and complex inter-connections between land,
environments, and cosmology in indigenous societies, these peoples’ rights in
natural biological resources in these cannot be reduced to one dimension such

as a right in land, natural resources, or intellectual property (p.320)

My work presented in the above papers, IRTK and LARICs, is taking my writing
further into a critique of the Indigenous intellectual property discourse, and is seeking
to move towards a direction in thinking that can properly challenge the prevailing
notions of law, property and individualism that underpin existing approaches to
Indigenous knowledge.

The third publication in this Group Ethical Relationships for Biodiversity Research
(ERBR) continues my critique, but from a perspective of human rights and ethical
issues. Its emphasis is much more firmly on the area concerned with biological
diversity in regard the formation of agreements for conservation of biodiversity, and
associated ethical issues. This co-authored publication argues that international and
national human rights standards are vital if the owners and holders of Indigenous
biological resource related knowledge are to have their rights in this knowledge
effectively protected. The paper provides an overview of developments in this area. A
particular focus of that paper was on ethical relationships in the development of
equitable benefit sharing arrangements with Indigenous people. This refers to the idea
that agreements can be negotiated between Indigenous people who hold and own
knowledge associated with biological resources, and those wishing to use that
knowledge for wider purposes such as scientific, pharmaceutical, agricultural and
cosmetic product research and development. The United Nations Convention on
Biological Diversity (CBD), mentioned in several of my previous papers, offers a
very important legal vehicle through which such arrangements might be developed.

ERBR reviews a range of laws and agreements developed throughout the world that
have sought ways in which Indigenous peoples and others (such as governments, non-

government organisations, and science and industry organisations) might share in
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biological knowledge and resources, within the broad framework of the CBD. This
paper has a focus on exploring ways that Indigenous peoples’ human rights in their
biodiversity-related knowledge can be recognised and protected. Issues such as
informed consent are among those examined in the context of ensuring that research
and other activities relating to biological resources and Indigenous peoples are carried
out in accordance with ethical standards and principles. This paper refers to non-
legislative approaches such as protocols — rules for appropriate behaviour in research

— that are relevant to recognising and protecting Indigenous rights.

The subject matter of this paper is oriented more towards practical and empirical
issues in regard to Indigenous knowledge, and moves significantly away from the
concern over the relevance of intellectual property emphasised in my previous work.
The reason for this more practical orientation in this paper is largely due to the
circumstances in which the paper was produced. It was originally prepared as a
discussion paper by researchers and academics at Sydney’s Macquarie University, as
part of a project funded by the University’s Vice Chancellor to explore ethical issues
in regard to Indigenous rights in biological resources. That project (referred to as
‘Development of Ethical Approaches and Protocols for Cross-Cultural Research and
Benefit Sharing with Indigenous Peoples’) was funded during 2004-05 by a one year
Development Grant from Macquarie University’s Research Office and Vice-
Chancellor’s Office. At an early stage in the drafting of the discussion paper | was
invited to contribute to the paper as a co-author with Professor Donna Craig, then
with Macquarie University’s Centre for International Environmental Law. The paper
was then submitted to the Macquarie Journal of International and Comparative

Environmental Law.

A Summing Up of Group Il Publications

In this Group of publications my critique of the discourse of Indigenous knowledge
that is entrenched within intellectual property rights is more fully developed. My
writings have now, in this Group, shifted more clearly away from, or outside the
borders of established discourses and governmentality, to formulate a critique of
those. The works enter the discourse and challenge it by interrogating specific aspects.
The papers consider some of the problems I have perceived in the relationship
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between Indigenous knowledge and the patent system (in my paper IRTK), and more
widely in the lack of fit I discern between Indigenous systems of knowledge, and
Western laws relating to land, heritage and environment. In forming this detailed
analysis and critique, | have in these papers suggested that there is a distinct class, or
category of cultural rights, that is, Indigenous cultural rights in intangible heritage that
are not recognised or protected by Western law and policy. The papers in this group
also explore some other important aspects of Indigenous rights not fully discussed in
my earlier works, relating to ethical considerations that need to be accounted for in
working between Indigenous knowledge and Western concepts of biological diversity
and environmental management (in my paper ERBR).
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Chapter Four: Crossing Boundaries and Building Bridges

(Group Il Publications)

5 Bridging the Gap or Crossing a Bridge? Indigenous Knowledge and the
Language of Law and Policy (BTG, 2006)

6 Writing Heritage: The Depiction of Indigenous Heritage in European-
Australian Writings (WH, 2007)

7 Indigenous Knowledge: Beyond Protection, Towards Dialogue (IKBP,
2008)

My writings in this Group take a further shift away from a critique of intellectual
property, to more a more reflective exploration of conceptual issues around the
relationships between Indigenous knowledge and ‘Western’ knowledge. In this
Group, my work has established more clearly a context that allows for the kind of
critique that is possibility through ‘border thinking” (Mignolo, 2000). The works |
bring together for this part of my Essay comprise two more published papers and a
book, all of which were produced under different circumstances and in different
situations. These works bring another dimension to my critique on the authoritative,
State based discourse on Indigenous intellectual property, as they deal more fully with
my conceptual interests such as problems in classification and use of terminology,
relationships between categories, and questions of difference in the interplay between
different knowledge systems. | have labelled the theme for this Group ‘Crossing
Boundaries and Building Bridges’ to capture the sense that these three works share a
common interest in exploring commonalities and differences between and among
categories and concepts such as ‘Indigenous knowledge’ and “Western science’.
‘Crossing Boundaries’ refers to the idea of traversing lines of demarcation between
disciplines, concepts and categories for analytical purposes; while ‘Building Bridges’
suggests a more strategic and permanent rapprochement between otherwise distinct

entities.
Bridging the Gap (BTG) began as a presentation to an international conference held

in March 2004, called ‘Bridging Scales and Epistemologies: Linking Local

Knowledge and Global Science in Multi-scale Assessments’. That conference, in
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Alexandria, Egypt, formed part of a process known as the Millennium Ecosystem
Assessment (MA), conducted between 2001 and 2005 by a group of non-government
conservation and sustainable development organisations, research and academic
institutions, and experts and advocates to ‘assess the consequences of ecosystem
change for human well-being and to establish the basis for actions needed to enhance
the conservation and sustainable use of ecosystems and their contributions to human
well-being’ (Reid et al, 2006, pp. ix). The conference brought together Indigenous and
local peoples, scientists, policy-makers, activists, and others involved and interested
in ecosystems and human livelihoods, to review current projects, and to find ways of
integrating Indigenous and local peoples’ views, and those of the wider community.
In this paper | was interested in exploring some of the more conceptual issues
underlying the categories ‘Indigenous knowledge’ and ‘Western science’. My
previous works had highlighted the limitations in seeking to understand, regulate, and
protect Indigenous intangible heritage within the domain of Western law and policy.
In the papers in this Group | wanted to take the discussion further, to interrogate the
received categories, concepts and terms that have been used throughout the discussion
in my writings to date, and in the literature and legal and policy documents my works
refer to. In this way my work takes up more fully my interest in language, textual
representation, and questions about the epistemological foundations of discourses and
discussions on Indigenous knowledge and its intersection with other kinds of
knowledge.

The paper BTG took up these themes by calling for recognition of complexity and
plurality as a way forward to developing a greater commensurability between and
among disparate knowledge systems. The paper questions the relationships between
epistemologies — Indigenous and non-indigenous - seeking to understand something
of these relationships through the historical and anthropological contexts of their
development. Where in my earlier papers | had used the categories such as
‘Indigenous knowledge’ and “intellectual property’ in relatively unexamined ways,
here | am more interested in elucidating the contradictions, tensions and possibilities
for engagement that arise in the intersection between Indigenous knowledge systems
and dominant modes of knowledge (having specific reference to national and state
legislative and policy regimes). In BTG | argue for the possibility of a *space within

national laws and policies for inscribing indigenous forms of cultural practice as well
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as by using inter-disciplinary and multi-faceted approaches to legislative and policy
development’ (p. 160). In my references in BTG to creating a “space ... for inscribing
indigenous forms of cultural practice’ | provide the foundations for an interest in a
(re) positioning of alternative knowledge systems within the dominant paradigm. By
considering forms of practice that can allow for such a re-positioning, it is necessary
to think beyond the received categories and systems of thought that constitute the
dominant set of knowledges, towards the kinds of oppositional standpoint argued in
postcolonial critiques such as Mignolo’s *border thinking” (Mignolo, 2000). Border
thinking is a modality in which critiques can be developed of several discourses from
situations on, outside, or in between borders, thus enabling a destabilisation of
hierarchies and oppositions. | take up this theme in more detail in my final Chapter.

My writings have produced a body of work that interrogates the notion of ‘Indigenous
knowledge’ as a discrete, homogeneous category or subject matter. In BTG, for
example, | argued that the dual categories ‘Indigenous knowledge’ and “Western
knowledge (or science)’ are not mutually exclusive; nor are they discrete,
homogenous entities. The paper argued for the importance of acknowledging a
plurality and complexity within each of these systems of knowledge, to demolish the
‘we/them’ divide. This destabilising of the ‘grand narratives’ of hegemonic
knowledge systems in order to create a ‘persistent recognition of heterogeneity’
(Spivak, 1987, p. 211), in principle at least, is intended to create a space in which the
multiplicity of voices of the “native Other’ can find articulation. Yet in producing my
work, am I not also, unwittingly complicit in establishing an authoritative position,
which has implications for ‘who has the right to speak’? Is my work, at least
implicitly, purporting to ‘speak for the Other’, and by virtue of this, therefore
contradicting the very strategy (that of allowing ‘the narratives of the Other to be
heard’) that | am seeking to develop in my works? The problem of representing the
‘Other’ in Western writings and other discourses is taken up by Spivak, for example,
who offers an “alternative analysis of the relations between the discourses of the West
and the possibility of speaking of (or for) the subaltern woman’ (1988, p. 271) to
highlight the problematic of the subjugated position of the subaltern. In her paper
‘Can the subaltern speak?, Spivak alerts us to the problem of endeavouring to ‘rescue’
the voice of the oppressed and subjugated (subaltern) peoples from the texts and
discourses of the colonisers. She argues that the task of allowing the subaltern to be
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properly represented, or allowed to ‘speak’ is always likely to be at risk of being
‘complicit with the further production of the subaltern’ (Childs and Williams, 1997, p.
163). In other words, the question is can we ever enable representations of the Other
that are not constrained by the texts and discourses from which we are seeking to
liberate them? Alcoff (1991-92) too has examined the problem of ‘speaking for
others’, arguing that the social location of the speaker is a critical factor. Although my
writings are not about ‘the Other’, but rather, are about textual representations about
‘the Other’, they do nonetheless demand that | examine my own voice in the
production of my work. | elaborate on this below.

Writing Heritage (WH) is a major component in my whole body of work, in which |
explore as a historical narrative, how Indigenous cultural heritage has been textually
represented in European writings. This book retains many of my interests and themes
developed in previous works, but also takes a major shift from those works in that it is
based more clearly in a formal discipline — that of history. For this work | wanted to
place my interests in the intersections between Indigenous knowledge and other
concepts of cultural heritage, and Western discourses on law and policy, into a
historical context. In this way, I could draw on my interest in use of primary
historical materials, and also explore changes and continuities in the textual
representations of Indigenous heritage (including intangible heritage) over a period of
time in Australian history. My focus on textual and discursive interpretation had
grown out of my previous publications, and the production of this book presented an
opportunity to pursue my interest in these themes in a more extended piece of work.

Another important move in this work is in my use of the more general, and perhaps
more appropriate term ‘Indigenous heritage’ to refer to what | had called in many
places in some of my previous writings ‘Indigenous intellectual property’. That
signals two themes. It articulates my view espoused in this book reaffirming that
‘Indigenous knowledge’ is an element of Indigenous heritage as a more inclusive
subject matter. It is also an implicit strategy to use a less fraught term, especially in
the light of my previous writings in which use of terms such as ‘Indigenous

intellectual property’ may be contested and debated.
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In WH | continue to pursue my interest in the ways in which non-Indigenous
discourses, texts, policy and legal documents and other writings have portrayed the
intangible dimensions of Indigenous heritage. Among the themes in this work is a
discussion about the notion that Europeans formed of ‘authenticity” and “originality’
in Indigenous culture and heritage, and on the ways in which their texts represent
these presumptions. The book presents a close examination of the language used by
Europeans who encountered, recorded, collected or observed the various elements of
Indigenous heritage. Another of the book’s themes is that Europeans’ representations
of Indigenous heritage tended to emphasise physical aspects, to the neglect of
intangible heritage. Writing Heritage examines the concept of Indigenous heritage in
a unique historical context, paying particular attention to European discourses, and
themes of authenticity.

This work originated with an idea | had about setting the term ‘Indigenous heritage’ in
a historical context, to explore how, over the period of approximately 100 years, this
term has been constructed though the diverse ways in which Europeans have
observed, engaged with, and sought to understand the different aspects of Indigenous
cultural heritage. My initial plan was to produce a relatively brief ‘discussion paper’,
using funds I received from a National Council for the Centenary of Federation
History and Education Grant in 2001. It seemed appropriate to situate this study in a
context of celebrating the 1901 federation, since my interest was also in examining
the representation of Indigenous heritage in discourses of law and policy at federal,
state and territory levels since federation. Another reason for linking my interest in
representations of Indigenous knowledge and heritage to federation was the
dominance of the Northern Territory (NT) in the narrative | was researching about a
history of European representations of Indigenous heritage. The NT became a
Commonwealth territory in 1911, and remained so until 1978 (Horne, 2007). This
region of Australia played a large role in the history of representations of Indigenous
peoples and their heritage, as it was viewed as a kind of ‘living laboratory’ for
Europeans’ notions of an ‘authentic’ Aboriginal culture. My production of this work
was a departure from previous writings in that | wanted to situate my discussion more
within a historical context. In part, my reason for this was in order to examine the
possibility that for European Australians, there has been a long history of representing
Indigenous heritage in a relatively limited way. My argument in Writing Heritage is
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that there has been a persistence of representations of Indigenous heritage as
fragmented and dispersed. Many observers and writers on Indigenous heritage over
the past century and more have depicted this heritage in terms of only one of its many
forms and expressions, generally neglecting, or omitting to regard that heritage as
having multiple, interconnected elements. In the latter Chapter of Writing Heritage |
pay some attention to the intangible aspects of Indigenous heritage — what | have
called throughout my discussion in this book ‘Indigenous knowledge’ — pointing out
that this aspect has generally been neglected or misunderstood in European
depictions.

In Writing Heritage | argue for a rethinking of the way Indigenous heritage is
depicted or represented in European writings, including in legal and policy discourses,
so that it is understood more as an inclusive concept. Such rethinking, I suggest,
would enable a (re) connection of all the diverse elements of Indigenous heritage, to
consider it as a whole, integrated body of practices, values, beliefs and expressions.
Although I did not pursue this idea in the book, a more integrated way of viewing
Indigenous heritage could open up a greater possibility for giving voice to Indigenous
peoples’ own views and perspectives on their heritage.

Preparation and production of Writing Heritage was based on extensive primary
research in archives and libraries. The narrative of this book is a journey through
textual representations by European collectors, ethnologists, anthropologists,
archaeologists, administrators, politicians and policy makers over the past century. It
is structured in three parts. While the narrative is chronological, the discussion is also
thematically oriented. It presents ideas about European’s presumptions about an
‘authentic’ Indigenous heritage that were based in classical representations of noble
savagery, tensions and contradictions in the concept of innovation and aesthetics as
important factors in the production of Indigenous material culture, rivalries between
‘amateur’ and professional collectors, and the shift in depictions and displays of
Indigenous cultural objects from ethnographic curiosity to fine art.

In the first chapters | take the reader through a narrative presenting samples of
writings by early ethnologists, administrators, collectors and artists, in which the
dominant focus was on collecting and displaying objects of Aboriginal culture. This
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collecting activity was guided by a prevailing notion that Aboriginal culture was
‘disappearing’ or ‘dying out’. Europeans’ notion therefore was that the remnants
(stone tools, bark paintings and the like) needed to be collected and displayed in order
to ‘rescue from oblivion” knowledge of the people who made these things (Davis,
2007, ch. 1). Although the main emphasis in collectors’ pursuit was on the tangible or
physical objects, there was also a great interest in the recording and documenting of
Aboriginal expressive and performative culture as in ceremony and ritual. Another
theme that persists throughout my discussion in the book also concerns Europeans’
interests in classification and typology of Indigenous heritage.

My argument in Writing Heritage was that most European collectors, observers and
recorders of Aboriginal culture did not perceive that culture as a totality in which the
expressive, performative, and physical and intangible elements all formed part of the
whole. Certainly, as | noted in this book, ethnographers did record the roles played by
objects such as the sacred Tjurunga in ceremony, but in general, there was very little
if any attention paid to the connections between performance, objects, and the
intangible elements that are now termed ‘Indigenous knowledge’ or “Indigenous
intellectual property’. The sacred dimension of Aboriginal culture was among the
aspects studied and documented by observers during the period I discuss in Writing
Heritage, but it did not appear that Europeans were aware of, or at least they did not
document an awareness that features of the sacred could be construed as some kind of
‘property” akin to Western intellectual property.

The second part of Writing Heritage continues the narrative, extending into the period
(1930s to 1950s) during which there was a growing interest by Europeans in the need
for conservation or preservation (these were the terms used at that time, instead of
‘protection’) of Indigenous heritage. This part of the discussion leads into the third
and final section of this work, which brings the book back closer to the subject matter
and approach of my previous publications, that is, discussion on legislative and policy
developments relating to Indigenous intangible heritage. Here, taking up some of the
ideas from my previous works, | argue for a need for an integrated view of Indigenous
heritage to be adopted by observers, recorders and, importantly, by decision makers
and those developing policy and legislation.
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Where my previous works were based primarily on critiques and reviews of
legislative and policy documents, Writing Heritage deploys a wider range of material
for its discussion, with historical archival sources being dominant. Much of the
historical material comprises private correspondence, journals and diaries. The book
also makes extensive use of historical photographs. This work therefore builds on my
previous papers, and extends the discussion into broader aspects, to take a historically
based approach to representations of Indigenous heritage. The focus in this work on
textual representations continues my interest from earlier papers, and is the main

approach in Writing Heritage.

While Writing Heritage was influenced by a reading of the literature on colonial
discourse studies and post-colonialism, my aim was to create a style and narrative
structure with minimal explicit theoretical discussion. This approach may be useful in
enabling the book to be accessible to a wider reading public. However, in reflecting
on this work some three years after its completion, | now consider that the book
would have benefited from more analysis and interpretation of the texts | survey, and
a deeper engagement with relevant theoretical and other literature, as well as a more
self reflexive approach. This latter point is important, since, as one reviewer of
Writing Heritage (Schaffarczyk, 2009) pointed out, the problem in this kind of study
is that | am to some extent, trapped in the discourse that | seeking to critique. The
book would have been enhanced if | had written my own voice into the text, to
position myself among the various texts and writers that | discuss.

Indigenous Knowledge: Beyond Protection, Towards Dialogue (IKBP), as with
some of the earlier ones, began as a presentation to a conference, Indigenous Studies
and Indigenous Knowledge, held at the University of Technology Sydney from 11 to
13 July 2007. The paper was a departure from previous papers, in that | drew for part
of the discussion on some of my experiences in the far north-west Kimberley region
of West Australia, where | had worked with Aboriginal people and an Aboriginal
language centre at Halls Creek during 2005-06 to develop measures for protecting
Aboriginal knowledge. Although, as with my earlier works, IKBP presents a critique
of some specific legislative approaches to protection of intangible heritage, discussion
in this paper takes a shift in direction, to question the emphasis on protection of
heritage in much legislation. The paper uses the example of the 2003 UNESCO
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Convention on the Safeguarding of the Intangible Heritage to discuss what it sees as
limitations in approaches based on protection and notions of property. In the early
parts of that paper | refer to my experiences talking with, and listening to Aboriginal
Elders in the Kimberley, to situate the discussion about Indigenous knowledge more
within a context of place and person. While IKBP maintains consistency with all my
earlier works, it extends my interests into aspects of Indigenous knowledge that have
had little attention in the literature on protection, property rights and legislative
regimes. | explore some of the dimensions of Indigenous knowledge that are based in
Aboriginal peoples’ expressions of their relationship to country and place. My
approach was aimed at moving from discussions and analyses of Indigenous
knowledge that seem to reify such knowledge as a disesmbodied entity subject to
discourses on property, legislative and administrative regimes. Instead, | was
interested in what might be termed the ‘human dimensions’ of Indigenous knowledge:
ways in which it is expressed, performed, and situated in a context of specific locality,
place and person. My paper sought to question how those essentially human qualities
of Indigenous knowledge relate, or refer to legislative regimes that emphasise
codification, classification and documentation of such knowledge.

A Summing Up of Group I11 Publications

The writings in this Group have moved beyond the critique of intellectual property
and other laws that characterised my previous writings, and developed a more
engaged interrogation of the nature of the relationships between the categories or
concepts “Indigenous knowledge’, “Western science’ and law and policy. These works
have as their focus an interest in language, text and discourse, and in the ways these
have constructed aspects of Indigenous heritage. These three works represent an
important phase in my writings, as they are critical in further developing my critique
of official State authorised discourses on Indigenous knowledge and intellectual
property, but also move beyond this. The works in this Group have demonstratred a
shift more clearly to developing my position outside the established discourses, and to
producing the kind of critical analysis of prevailing technologies of government made
possible by the interstitial ‘border thinking’ articulated in the work of Mignolo
(2000).
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The major work in this Group, Writing Heritage, pursues a wider theme in which |
link my previous work on the theme of Indigenous knowledge/intangible heritage to a
more inclusive sense of Indigenous heritage. | explore, in a historical context, the
discursive construction of that heritage in European-Australian texts. This enables me
to further develop the argument, which I had begun to map out in Bridging the Gap,
for a dialogue in which Indigenous heritage in its inclusive sense — both tangible and
intangible — can be understood as having an equal validity within a plurality of texts,
knowledges and discourses. The final paper Indigenous Knowledge: Beyond
Protection maintains these themes, but also shifts my interest further still towards
seeking ways in which an appreciation of other dimensions of Indigenous knowledge
such as its connections to place, person and memory, might be understood within

Western legal and policy discourses.
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Chapter Five: A Conclusion: My Publications on the

Borders

In this Essay | have critically reviewed a series of my published writings on
Indigenous knowledge, intellectual property and cultural heritage produced over the
period 1997 to 2008. | have shown that these writings as a whole body of work, form
a critique of what I have described as an authorised State sanctioned discourse
entrenched within conventional Western legal concepts of intellectual property rights.
In this Chapter | want to advance the argument that in order to develop this critique,
my body of work is characterised by certain distinct features. The first of these has to
do with the particular identity formulation, position, or standpoint from which I have
written the works in question. A second feature concerns the position of my writings
in the context of being outside or apart from existing discourses and technologies of
government, and formal disciplines. A third feature is shaped by the function or
purpose of my later writings in particular, which have argued for a plurality of
knowledges and the creation of a space for dialogue within and among this plurality.

My Writings on the Borders

As a body of critique, my body of published works sits apart from the different types
of knowledge/discourse that | have been discussing in this Essay. It is separate from
formal discipline-based knowledges such as anthropology, law, archaeology and
history. While it draws from the authorised State-based discourse shaped by Western
concepts of intellectual property that | have referred to throughout this Essay, it is also
separate from that, since my central task has been to develop a critique of that
discourse. My writings are also distinct from, or outside of, that discourse that | have
referred to as one of Indigenous cultural and intellectual property rights. Although |
have, in my own work, been influenced by all these other discourses, my writings
reside in a difference space. It is this positioning of my writings — on the borders of,
and outside of (or in-between) other discourses and disciplines — that has enabled me
to develop the critique that is a central feature of my work.

Standpoint as Author of my Writings

92



A critical feature of my writings is that they are positioned outside various disciplines
such as anthropology and law. They are also outside, or in between the borders of
other discourses such as that formed by Western concepts of intellectual property, and
that constituted as Indigenous cultural and intellectual property rights. This “outsider —
ness’ of my work is both a function of, and in turn has influenced, my own position as
author of these works. The implication of my ‘speaking position’ in which | write
about a subject matter that concerns Indigenous others invites some attention. In
reflecting on my role as author of my works, the role of the subject matter of my
writing requires that | acknowledge the standpoint of the peoples whose knowledge
and culture is being referred to (albeit ‘mirrored’ through the lens of other texts —
policies, laws, and so on) as the subject matter of my work. There are multiple layers
to my position as author of these works.

I construct my identity as a ‘white’, English born male of European-Jewish descent.
In my writing and thinking on Indigenous peoples, and in my work with Aboriginal
communities and individuals in Australia, | am informed — at least subconsciously -
by my feelings of “outsider-ness’ or of being ‘other’. In this context, my work is
influenced by what Grosz refers to as an “ethics of Otherness’, in an exploration of, as
she puts it, ‘the ways in which the lived experience of Jewishness contributes to
understanding that position of social marginality or exile which the Jew shares in
common with other oppressed groups’ (1993, p. 57). In my case, this Jewishness does
not derive from a religious or devout basis in practice, as my family have been
separated from the religious tradition for at least a generation, and ‘assimilated’ into
English and Australian society. My outsider-ness stems instead from what I might
describe as a cultural Jewish identity based in ideas and feelings about difference, and
a sense of being apart. There is also the sense of shared histories of oppression or of
vulnerability. However, | want to argue that identities and positions are not absolutes:
they too are contested categories. It is worth elaborating a little on this point, as it
forms the critical basis upon which I have produced my body of published works “on
the borders’, or ‘in-between’ borders.

My sense of self-identity is not an essentialised, or absolute. In a similar way, the
relationship between my ‘self’, and the ‘others’, whose textual representations form
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the subject matter of my writings, must be viewed as multi-faceted and complex. By
this, I mean that | do not see either my position, however | have defined this in terms
of my identity, or the category of “others’ (Indigenous peoples and their knowledge),
as immutable categories, based on some given or absolute qualities. These positions

(self and other) are not somehow “found’, or ‘discovered’, but are constructed in the

contexts of the specifics of place, historical situation, and political circumstances,

governmentalities and power relations.

Feminist critic Linda McDowell writes that:

one of the most striking features of contemporary social theory is the
coincidental rejection by feminism and postmodernism of the idea of
universality. Both reject the doctrine of a unity of reason, of a universal
subject striving towards common moral and intellectual aims, and hence the

notion of humanity as a unitary subject. (1992, p. 61).

The idea of identities and subject positions as constructed, contestable entities, in
what McDowell refers to a “crisis of representation’, has several repercussions, one of
which is a ‘repositioning of the author as one of the many voices clamouring to be
heard in the text (more common in anthropology)’ (1992, p. 62). This challenge to
static, immutable and universalistic understandings of the ‘I’ of subject identities is
also taken up by New Zealand critic Wendy Larner in her study of identity formations
in the context of Pakeha/Maori women’s identities. She writes:

Rather than understanding ‘women’ as a pre-constituted identity, or even
identities, these works [some of the feminist literature] explore the notion that
women are multiply organised subjects whose identities are actively created
and recreated in response to contested political, economic and social power
relations (1995, p. 178).

She asserts that ‘not only can such an approach facilitate a more rigorous analysis of
the specificities of the New Zealand context, but it may also allow for a “politics of

difference’ which will *enable more effective political practice given the complexity
of contemporary economic, political and social changes’ (Larner, 1995, p. 178). This
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destabilising of the category of ‘woman’, in Larner’s scheme, has profound
implications for the role of knowledge, and the relationship between and among
different forms of knowledge. She argues that identity, or positionality, is constituted
on the basis of, among other things, locality or place, where this latter refers to
multiple senses of ‘place’ — as both a physical, geographical or territorial category - as
well as a ‘theoretical and ideological place’ (1995, p. 186). An implication of this is
that identity or position must therefore necessarily be influenced by “the politics of
that place’, since, as Larner points out, ‘the relationship between knowledge and place
is one characterised by contestations’ (1995, p. 186). Her personal summing up

reflects my own view, in that she states:

The theoretical and political challenge for me, therefore, is to recognise the
situatedness of my own knowledge, and to engage ethically with the
knowledge of others. This involves paying close attention to the sites within
which knowledges are named, and how the person or group is situated when
making their claims. It means entering into an ongoing dialogue, which
acknowledges the differences, as well as exploring the interrelationships
between these knowledges. This process is one that will require openness,
respect and the ability to live with apparent contradictions (1995, p. 187).

Consideration of the politics of position and place then, requires an interrogation of
the binary oppositions of ‘I’ and ‘Them’ or ‘Other’, so that these are not unitary, fixed
categories, but are situated and localised in the specificities of power relations and
governmentality. This destabilising enables a fluidity in approaches to thinking about
the relationships between different knowledges, supporting my notion of developing a
space in which a plurality of knowledges is possible. However, | am referring here to
a plurality in which ideas about difference can be maintained. As Gupta and Ferguson
(1992) put it:

As an alternative to this way of thinking about cultural difference, we want to
problematize the unity of the “us” and the otherness of the “other”, and
question the radical separation between the two that makes the opposition
possible in the first place (1992, p. 14).
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Thus an understanding of contested categories allows, in Gupta and Ferguson’s
scheme, for an exploration of ‘the processes of production of difference in a world of
culturally, socially, and economically interconnected and interdependent spaces’
(1992, p. 14, authors’ emphasis).

Others have also questioned the notion of essentialised positions. Fuss for example,
argues that there are many ‘essentialisms’, and that the important question is to
consider the particular ‘purpose or function essentialism might play in a particular set
of discourses’ (1989, p. xii). Her view is that ‘essentialism is typically defined in
opposition to difference; the doctrine of essence is viewed as precisely that which
seeks to deny or to annul the very radicality of difference’ (1989, p. xii). She goes on
to say that ‘the opposition is a helpful one in that it reminds us that a complex system
of cultural, social, psychical, and historical differences, and not a set of pre-existent
human essences, position and constitute the subject’” (1989, p. xii). However, she
claims, ‘the binary articulation of essentialism and difference can also be restrictive,
even obfuscating, in that it allows us to ignore or to deny the differences within
essentialism’ (1989, p. xii). Anthropologist Khare (1992) also argues for a
destabilising of categories, of the idea of the *Other’, as that has been constructed in
opposition to ‘Us’. He suggests recognising the diversity of ‘the Other’, so that no
single “voice’ (i.e. that of ‘Us’, or of ‘the Other’) is privileged. Khare states that ‘an
earnest dialogue not only recognizes the Other’s voice; it also accords intrinsically
equal authenticity to the Other’s existence and epistemology’ (1992, p. 15). He offers
a suggestion for an alternative, ‘reciprocal anthropology’ in which there is a ‘genuine
dialogue’, that “consciously maintains a sense for reciprocating advantage at all
levels of representation and communication (whether oral, descriptive, analytical,
critical, or synthetic)’ (1992, pp. 15-16, Khare’s emphasis). These reflections on the
politics of positionality have been necessary in order to more adequately capture some
sense of my claim that my writings as a whole, over the decade of their production,
have moved towards an increasing destabilising of absolutes, thereby enabling a space
for greater dialogue and movement among and between different knowledges and

voices.

The direct object of my studies and writings has not been Indigenous knowledge and
Indigenous peoples per se. Rather, my writings are about a discourse and textual
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production that is comprised of laws, policies, statements and discussions about or
that refer to Indigenous knowledge and intellectual property. | write at a ‘meta-level’;
that is, about how the category ‘Indigenous knowledge’ and its subject matter is
represented in legal, administrative and policy discourses. The dynamics and relative
power relations in my role as author (in the contested sense | have tried to convey
above) have important implications in terms of the body of knowledge | have
produced, and its relationship both to its subject matter and to other bodies of

knowledge.

The discussion and review | present in this PhD Essay adds yet another layer to my
authored standpoints or subject positions that are in juxtaposition. According to Toorn
and English, ‘to use the notion of a positioned speaker may be to invoke essentialist
assumptions of identity, or it may involve locating a discursively and institutionally
situated subject...” (1995, p. 1). These assumptions come into play when considering
the specific role | have when producing particular writings. For example, did my role
as an independent consultant invoke an assumed speaking position as an ‘expert’ with
some claims to authority? How has this subject or speaking position influenced my

writings and their reception?

Questions of subject positions are examined by feminist theorists such as Harding,

who states that these “standpoints’:

...are critically and theoretically constructed discursive positions, not merely
perspectives or views that flow from their authors unwittingly because of
their biology or location in geographical or other such social relations
(Harding, 1998, p. 17).

Harding claims that her “study is only a standpoint, not the postcolonial and/or
feminist standpoint. The standpoint of this book is itself historically locatable in just
the way that are the cultural histories, their practices and meanings, that it examines’.

She continues:

[this book] ... does not speak for others, for peoples from non-European
cultures, though it is informed by their accounts. It does not “study down,”

97



sympathetically describing for metropolitan audiences the beliefs and practices
of peoples located at their peripheries, though it uses such accounts as
evidence for its claims. (1998, p. 18).

Bhambra suggests that ‘standpoint epistemology does not apply only to women’s
position, but to any position of subordination’ (Bhambra, 2007, p. 28). However,
‘standpoint theory’ need not only refer to positions of subordination; it enables an
interrogation of any speaking, writing and thinking position in relation to the
dominant framework from within which one seeks to develop a critical stance. Alcoff
(1991-92) argues that, in considering the ‘problem of speaking for others’, the social
location of the speaker is one of the factors that is most ‘epistemically salient’.

The works I have submitted for this PhD have been produced from a diverse range of
positions, including from within established bureaucracies and governmental arenas,
and also from a position outside formal institutional structures. The diversity of these
‘speaking positions” must also necessarily take into account the diversity within my
own identity, constructed as it is from multiple and sometimes shifting cultural/ethnic
senses of self. My writings have also been developed in response to, and in
engagement with, the prevailing policy and legal developments, discussions and
discourses in Australia concerning Indigenous knowledge, cultural heritage and
intellectual property. However, from whichever structural/organisational vantage
point | have written, in my relationship to Indigenous peoples and their knowledges,
my own subjectivity has remained constant as ‘non-Indigenous’ (a term that, in my
view, requires some interrogation). Thus, at least in this sense, my position or
standpoint is as outsider — outside the culture (Indigenous) which is the subject matter
of the other texts | am critiquing. This outsider-ness, in combination with my writing
outside formal disciplines, I suggest, has contributed to, or has been responsible for,
the formation of my set of writings as a body of critique. My ‘outsider-ness’ has
provided the conditions from which | have been able to develop a critique of
concepts, terms, categories and assumptions underpinning analyses and interpretations
in other texts concerned with Indigenous knowledge and intellectual property rights.
The critique developed throughout my published work has been enabled by my
standpoint as outsider, because my own understandings and interpretations have been
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not been embedded in, aligned with, or developed solely from any one of the formal

disciplines or subject fields that I write about.

The question of standpoint figures importantly for writing and thinking across
cultures, disciplines, geographies, and localities. Nakata, for example, from the
perspective of a Torres Strait Islander, writes about what he terms an ‘Indigenous
standpoint’, in which the challenge is to ‘develop an intellectual standpoint from
which Indigenous scholars can read and understand the Western systems of
knowledge’ (1998, p. 1). In the context of education, Nakata is interested in
‘developing an Indigenous standpoint from which Indigenous students can view their
position as viewed by others as a legitimate academic practice’ (1998, p. 5).
Indigenous standpoint theory, Nakata argues, ‘is a method of inquiry, a process for
making more intelligible “the corpus of objectified knowledge about us” as it emerges

and organises understanding of our lived realities’ (2007, p. 215).

In a discussion on authorial position and standpoint, another question becomes
apparent. Writing from within the dominant epistemological system — academic,
bureaucratic, governmental, and “expert’ or specialist — how is it possible to critique
the dominant knowledge systems while writing — and therefore producing knowledge
— from within these systems themselves? As Bhambra argues, following Fabian, ‘...
we must be aware of finding ourselves in the contradictory predicament of seeking to
criticize hegemonic interests while working within “relationships that are determined
by the context of those ... interests” (Bhambra, 2007, p. 21, quoting Fabian, 1991, p.
257). The apparent contradiction here is that, as | have suggested throughout this
Essay, in my own production of writings | have attempted to establish a position of
being outside, and apart from the dominant positions, epistemologies and discourses.
The paradox remains though, how, or indeed whether it is feasible to develop a truly
effective critiqgue when writing, since | have inevitably had to draw on, or at least be
informed mostly by, dominant knowledges and discourses. My writing position then,
can be said to be a complex one in which I have developed my works from both

‘within’, yet also ‘apart from’, dominant discourses and technologies of government.

The multiple, intersecting layers of discourse, textual productions, and peoples and
their heritage within which | have produced my work, raise questions about
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representation and power. In Said’s classic study on discourse and representation,
Orientalism, he drew attention to the problematic of representations:

The real issue is whether indeed there can be a true representation of anything,
or whether any and all representations, because they are representations, are
embedded first in the language and then in the culture, institutions, and
political ambience of the representer.

...arepresentation is eo ipso implicated, intertwined, embedded, interwoven
with a great many other things besides the “truth,” which is itself a
representation. (1985, p. 272, original italics).

The writings | have produced and submitted for this PhD are in this sense, perhaps
themselves representations of representations. By this | am suggesting that my
writings have ‘represented’ (while also critiquing) the texts of laws and policies that
have formed the bases of an authorised State sanctioned discourse relating to
Indigenous knowledge; and those texts have in some ways sought to represent a
perceived European notion of Indigenous culture and heritage (tradition, knowledge,
and so on). The problem of representations of Indigenous culture is one that underpins
much of my work, and becomes most explicit in Writing Heritage. That work, as do
some of my others (notably Bridging the Gap) attempted to show the diversity and
multiplicity of textual representations of Indigenous culture, that move beyond those
negative tropes of primitivism, to embrace others such as cultural creativity and

innovation.

Position of my Writings in Relation to Formal Disciplines

Perhaps central to my work has been my critique of law, particularly intellectual
property law. My work has offered a critical reading and analysis of legal discourse,
with a focus on the ways in which the language of law represents textually the
specific concepts used to designate aspects of Indigenous culture and heritage. My
writing thus engages with law in a critical reading of the discipline, yet does not itself
originate in or derive from that discipline. There is a similarly ambiguous relationship
between my writings and the discipline of anthropology. This discipline has an
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important role in the field of studies on Indigenous culture and heritage, presenting a
framework from which Indigenous peoples are the object of (and
participants/collaborators in) ethnographic inquiry and interpretation. Anthropological
knowledge about Indigenous cultural heritage, including its intangible dimensions,
therefore constitutes a very significant body of knowledge against which my
publications might be compared, contrasted, or critically interpreted. Anthropology
and ethnographic practice constitute a particular kind of knowledge (Fabian, 1983)
that contains its own problems, contradictions and challenges. The notion of
ethnographic knowledge and writing as constituting an “‘authoritative’ account of the
Other continues to be a subject for much debate and discussion (e.g. Clifford, 1983;
Khare, 1992).

The coherence of my work thus operates as an ongoing practice in working outside of,
as well as across and between disciplines. | have always taken the view that analysis,
interpretation and discussion of the content of the category ‘Indigenous heritage’ must
of necessity traverse, or perhaps subvert the conventionality of the “disciplines’ This
IS because the nature of the subject matter (‘Indigenous knowledge’) cannot be readily
interpreted or understood within discrete, compartmentalised academic disciplines
such as anthropology, archaeology, law, and history. In a similar way, as a kind of
analogy or parallel, my body of published work about Indigenous intangible heritage
can also be seen as located mainly outside existing discourses and disciplines.

Purpose of My Writings as Critique and Arguing for Dialogue in a Plurality of

Knowledges

Considered as a whole then, my published works possess certain characteristics, and
fulfil a defined purpose. This purpose is to formulate a critique of other discourses,
technologies of government, language and text, as | have outlined above. My work
has also functioned to develop an idea for the recognition of Indigenous knowledge as
both a distinct body of knowledge in itself, and also as one that exists in important
relationship within a plurality between and among different knowledges and
traditions. As my work has developed over the decade, it has become more firmly
focused on presenting a critique of established concepts, discourses, texts and
categories relating to Indigenous knowledge, cultural heritage and intellectual
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property. This critique has paid particular attention to the language of law and policy
and, as my work developed, has formed a critique of ‘essentialised’ categories (such
as ‘Indigenous knowledge’ and “Western science’) and of classificatory and
definitional aspects concerning Indigenous knowledge and heritage. This reflection on
my writings has revealed the particular trajectory in the nature of my analysis and
interpretation of the subject matter of Indigenous knowledge and Western law and
policy. The early writings were works based mostly in compilations and surveys of
law and policy, but which they also began to discern some significant limitations in
the prevailing discourse of intellectual property and other conventional legal regimes
as they relate to Indigenous intangible heritage. As my work has progressed it has
been increasingly concerned with questioning underlying concepts, categories and
relationships, thus showing a more reflective orientation. My works Law,
Anthropology, and the Recognition of Indigenous Cultural Systems, Bridging the Gap,
Indigenous Knowledge: Beyond Protection, and Writing Heritage in particular display
this more critical stance. It is in these works that | have also begun to map out an idea
about greater recognition of Indigenous knowledge as a distinct form of knowledge,
while at the same time arguing for a plurality of different knowledges.

Critique, Essentialism, and Strategic Essentialism

A major aspect of the critique that | have developed through the course of my
publications relates to the notion of constructed homogenous entities such as those
denoted ‘Indigenous knowledge’ and “Western science’. In Western legal and policy
discourses, ‘Indigenous knowledge’ as a category of analysis, interpretation, and
regulation and management may be perceived to possess its own ‘essence’, or internal
properties. As my writings have progressed | have become increasingly interested in
questioning the notion of a single, unitary category such as ‘Indigenous knowledge’,
seeking instead to emphasise the heterogeneity and diversity that underlies such a
category. My papers in Group 11 are more interested in this problem, and have begun
to map out some of the critical questions.

My works have endeavoured to raise awareness of the validity of Indigenous
knowledge, as an epistemology that should not be subsumed within Western
discourses of intellectual property. There is a risk however, of creating, or at least
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perpetuating or validating the very kind of ‘essentialist’ discourse about Indigenous
knowledge that | have sought, through my writings, to interrogate and oppose. | am
suggesting the idea of an ‘essentialist discourse’ here that refers to an assumption that
Indigenous knowledge, and the peoples who hold and own that knowledge, are
defined on the basis of an ‘essence’ of defined features. This distinguishes them in
absolute terms from others and their knowledges. The notion of essentialism is one
that is debated at length in some of the literature on post-colonial theory (e.g. Ashcroft
et al, 1998). It poses the problem of potentially emphasising the very binary
oppositions that colonial and post-colonial discourse criticism is intended to
challenge. In discussions and debates on this, Spivak (1984-85, pp. 183-84; Ashcroft
et al, 1998, p. 79) has referred to what she has termed ‘strategic essentialism’, as an
alternative way of thinking about essentialism. This is an argument that “in different
periods the employment of essentialist ideas may be a necessary part of the process by
which the colonized achieve a renewed sense of the value and dignity of their pre-
colonial cultures, and through which the newly emergent post-colonial nation asserts
itself” (Ashcroft et al, 1998, pp. 79-80).

Different Knowledges: Situating My Work among Other Forms of Knowledge

I want to now explore further some of the implications of my writings in the context
of relationships between and among different knowledge traditions more generally. In
this context, the concept of ‘border thinking’ in the work of Walter Mignolo, provides
a useful framework for discussion. ‘Border thinking’ is related to what Mignolo has
termed an ‘other way of thinking’ (borrowed or adapted from Moroccan philosopher
Abdelhebir Khatibi), in which a space is opened up for critique from positions outside
of particular ways of knowing. As a mode of postcolonial critique, border thinking in
Mignolo’s scheme, recovers subjugated and subaltern knowledges by forming a
‘double critique’ that is ‘beyond’, or ‘outside’ the established discourses (Mignolo,
2000, pp. 66-67). In Mignolo’s scheme, referring to critiques of Western and Islamic
ways of thought, or traditions, a ‘double critique’ implies to ‘think from both

traditions and, at the same time, from neither of them’ (2000, p. 67).

These notions of “‘border thinking” and “an other thinking’ offer useful frames for
understanding how my writings have developed a critique of specific discourses, and
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modalities of governmentality and of technologies of government, while residing on,
in between, or outside the borders of those. In this context, my writings, considered as
a particular discursive production, can be examined in terms of their relationship to
other discourses. Of particular interest are those formal discipline-based kinds of
knowledge, especially legal and anthropological, that have influenced my own
writings. The body of my published works sits both outside of, and in juxtaposition
with, these disciplinary knowledges. It exists outside these because my writings have
not been produced within the boundaries of a particular discipline; instead, | have
worked with reference to several disciplines. All my published works submitted for
this PhD were written from outside the formal structures of supporting research or

academic institutions.

There is a clear movement in my writings towards a search for an alternative space in
which Indigenous knowledge might be considered more inclusively, while also
acknowledging its distinctiveness, both in terms of its relationship with other aspects
of Indigenous heritage (as discussed particularly in the final sections of Writing
Heritage), and also in its relationship to other knowledge traditions (such as those
sometimes referred to as ‘Western science’). | am suggesting here that it is my
particular position, and the situations from which I have written, that have created the
conditions in which my writings have formed a critique of State authorised discourses
and knowledges. To further explore this idea in which my writings-as-critique have
been produced outside borders, | return to cultural critic Mignolo, to consider his use
of the notion of “locus of enunciation’. In Mignolo’s scheme, this refers to ‘the
significance of the place of speaking’ (1993, p. 123), a place, location or position
from which knowledge is created and articulated. For Mignolo, the task is with
‘dislodging or multiplying’ the centre of the locus of enunciation (1993, p. 124). This
enables the development of ‘new perspectives on colonial and postcolonial discourse’
(1993, p. 124). Somewnhat similar to the concept of standpoint, this locus of
enunciation refers to a position, place, or referent from which critique, analysis and
interpretation of other kinds of discourse might be conducted. It is a useful concept to
further understand the position from which my writings have been developed, and the
particular purpose they fulfil as a critique. The concept of locus of enunciation is one
of the critical methodological considerations in the study of subjugated, or what is
called ‘subalternised” knowledge. As Mignolo puts it, the ‘long process of
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subalternization of knowledge is being radically transformed by new forms of
knowledge in which what has been subalternized and considered interesting only as
an object of study becomes articulated as new loci of enunciation” (Mignolo, 2000, p.
13).

I am drawing on these ideas about ‘locus of enunciation’ and ‘border thinking’ as a
context for thinking about my argument for a plurality of knowledges (in the sense of
a problematised, and contested relationality) in which my body of writings can be
located. To further explore this, a starting point might be to consider the position of
dominant knowledges (imperial, colonial, State authorised knowledge) vis-a-vis other,
alternative knowledges (e.g. subjugated, colonised, and subaltern). The relative
positioning of alternative kinds of knowledge figures as a central subject for
discussion in post-colonial studies. In this literature, alternative ways of knowing,
which may be glossed variously as local knowledge, Indigenous knowledge, or
‘Southern knowledge’ (e.g. Connell, 2007), are explored in the context of
considerations about the interplay between different knowledge systems, and the
hierarchies, power relations, histories and disciplinary configurations of diverse
knowledge systems. | am arguing that my body of writings has produced a critique,
based on the particular character and functions of the works. In producing this body of
work | have articulated my own speaking or writing position, as a challenge to what |
regarded as hegemonic knowledge produced by prevailing legal discourses as those
have sought to manage and regulate Indigenous intangible heritage. My work in this
sense, has a particular character that is defined by it having been produced outside of
existing disciplines and discourses. Its character is shaped by the fact that, while
certainly being influenced by other disciplines and discourses (such as law), it does
not retain a particular allegiance to those in forming the critique. This character of my
work has enabled it to exhibit some of the tendencies toward what Mignolo (2000)
has termed ‘border thinking’, to interrogate and challenge the received homogeneous
categories and concepts such as “intellectual property’, which have broadly shaped

dominant discourses on Indigenous knowledge.

I have referred to those discourses in this Essay as State authorised and sanctioned
discourses embedded in Western intellectual property rights regimes. By contrast, the
production of an alternative set of discourses and a knowledge that challenges and
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critiques the State authorised discourse might also provide a space that allows for the
‘representation of’, or articulation of a “voice for’ Indigenous peoples and their
systems of knowledge and culture. My later writings have begun to explore this
possibility, as, for example in Indigenous Knowledge: Beyond Protection, Towards
Dialogue, where I conclude with a suggestion for developing a space in which a
dialogue is possible between Indigenous, and non-Indigenous systems, knowledges
and epistemologies.

I want to explore a little more here, how the body of work formed by my writings has
established the conditions in which | have been able to develop a critique of
authoritative, State sanctioned and formal discipline-based knowledges. The concept
of ‘border thinking’ articulates a space for a new kind of thinking (or the re-
emergence of older, existing ways of thought). Border thinking, as Mignolo puts it, is:

working toward a critique of colonial categories; it is also working toward
redressing the subalternization of knowledges and the coloniality of power. It
also points toward a new way of thinking in which the dichotomies can be
replaced by the complementarity of apparently contradictory terms (2000, p.
328).

This is a way of producing a critique of colonising or authorised narratives and
discourses from a position neither within the dominant knowledge system, nor from
alternative (subaltern or marginalised) knowledge. Drawing on this idea, | have
suggested that my production of writings, together with this Essay, can be seen to
provide a space for a kind of ‘border thinking’. This can be illustrated by placing my
body of writings in the context of the following sets of discourses or
knowledge/power formations:

1. Dominant, or centralised modes of knowledge production and ‘technologies of
government’ for ‘managing’ and regulating Indigenous heritage. These are
expressed as global, national, and metropolitan, together with their
concomitant structures of control, regulation and surveillance. These dominant

forms of knowledge, practice and discipline are articulated through the nation-
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state and its various apparatus (including bureaucratic, governmental and state
sanctioned laws, policies, plans, strategies and structures and processes).

2. Formal or institutional bodies of knowledge that derive from, and are
legitimised by academic and discipline based knowledge and expertise. Those
that are of particular relevance and interest to my work are anthropology, law,
and perhaps political science.

3. Alternative modes of knowledge as articulated, expressed and practised by
Indigenous peoples.

4. A discourse of Indigenous cultural and intellectual property rights outlined
earlier in this Essay.

Arguing for a plurality of knowledges, | would envisage these sets shifting and
intertwining, rather than as being discrete types or forms of knowledge. This
complexity is what provides the particular character of a plural formation that, |
would argue, must attend to the inequalities and asymmetries of power between and
among its constitutive elements. The totality of my published works reviewed in this
Essay have in turn derived from, and have also produced a critique of, all of these
other types of knowledge/discourse.

The first of these types of knowledge formations outlined above can be said to emerge
or flow from “Europe’, or from an idea of Europe as a mode, or locus of origin for
authoritative forms of knowledge production that are based on certainty, scientific
notions of ‘truth” and “validity’ (see for example Barker et al, 1985). In my own work
I have begun to formulate a critique of dominant forms of knowledge (which include
disciplinary forms of knowledge such as anthropology and law), and to pose an equal
validity for alternative knowledges, such as Indigenous. Some recent literature has
argued for the re-instatement (or re-assertion, ‘re-recognition’, or validation) of other
kinds of knowledge, such as Connell’s (2007) concept of ‘Southern knowledge’, and
the “‘emancipation’ of difference and other knowledges in the work of Santos and
others (Santos, Nunes, and Meneses, 2007; see also Chakrabarty, 2000).
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These tensions and contradictions between different knowledges have been the
subject matter most prominent throughout my published work, and have been more
explicitly explored in my most recent papers (especially in Law, Anthropology, and
the Recognition of Indigenous Cultural Systems, Bridging the Gap, and Indigenous
Knowledge: Beyond Protection). In those | have interrogated some of problems in the
engagement, or intersection between Indigenous knowledge (as understood from
within the constraints of my own ‘Western’ paradigm), and “Western” modes of
knowledge and practice as embodied within the disciplines such as law and
anthropology, and practices such as policy development and implementation. Overall,
in much of my published work, what | refer to as “intellectual property’ and other
legal mechanisms (such as “heritage protection’) employed by the machinery of
government and bureaucracy to regulate, ‘protect’ and ‘manage’ Indigenous cultural
heritage — including intangible heritage — might be seen to correspond in some way to
the kinds of totalising, dominant knowledge systems produced at (by, or from) ‘the
centre’ (‘Europe’). In opposition to these globalising forms of knowledge, stand those
alternative forms of knowledge and practice that I have called collectively
‘Indigenous knowledge’. But | do not want to limit my discussions to scenarios in
which these two types of knowledge are seen as simply existing alongside one
another, always and forever in opposition, and with the problem being to find ways in
which the dominant system (‘Western law and policy’) can “protect’ Indigenous
knowledge and other forms of heritage, or to accommodate it, integrate it, or
incorporate the expressions (categories, concepts, classificatory regimes) of
Indigenous knowledge into the dominant modes of knowledge. Rather, my interest is
more in forming a critique of the underlying assumptions about differences between
Indigenous forms of knowledge, and Western forms as the latter are articulated

through law, policy, and various regulatory mechanisms.

Equality Among Knowledges

Another feature of the critique | have developed throughout my writings has been to
interrogate ideas about hierarchies of knowledge based on presumed validity. There is
a persistent theme in debates, discussions and management regimes in which
‘Indigenous knowledge’ is thought to be of less validity than Western forms of

knowledge. These schemes privilege Western legal, policy and governmental regimes
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over alternative knowledge production such as Indigenous and local. In Bridging the
Gap, | move beyond the compilations and reviews that comprise my earlier pieces
(especially those in what | have labelled my Group | writings), to develop a more
critically engaged reflection on the complex relationships between Indigenous
knowledge and other knowledge traditions. To explore these ideas further in this
Essay, | turn to some of the growing literature on colonial and post-colonial discourse,
modernism and post-modernism. Bhambra (2007), for example, provides a critique of
the so-called movement between modernity and its perceived counterpart, the “pre-
modern’, based on notions of rupture and difference. She questions the assumption of
‘a temporal rupture that distinguishes a traditional, agrarian past from the modern,
industrial present; and a fundamental difference that Europe from the rest of the
world” (2007, p. 1). There is an equation between modernity, ideas about Europe, and
the production of forms of knowledge. Bhambra considers “the relationship between
colonialism and the politics of knowledge production, looking, in particular, at the
processes by which particular forms of disciplinary knowledge came to be authorised
under colonialism and the concomitant marginalisation of “other” forms of
knowledge’ (2007, p. 15).

Drawing analogies from Bhambra’s scheme, | am suggesting that “Indigenous
knowledge” and “Western science” may be seen as standing in similar relationships to
those of “coloniser” and “colonised”. The formation of imperial and colonial
knowledge has at the same time created the circumstances in which Indigenous
knowledges have often been subjugated, marginalised, and exploited (in some views
the creation of imperial or “Northern” knowledge has been based on the exploitation
of Indigenous, local and Third World knowledge — for example, Santos, Nunes, and
Meneses, 2007). In producing my critique from the borders, or outside the margins of
formal disciplines and other established discourses, | have developed a body of work
that can move towards contributing to a dislodgement or dissolution of the
dichotomies of Indigenous knowledge/Western science and law and policy.

The growing body of work on colonial and postcolonial discourse studies and
criticism presents certain epistemological and methodological problems of its own.
Nicholas Thomas for example, critiques analyses of colonial discourse that reinforce

or legitimate (albeit subconsciously) dominant colonisers’ discourses, and suggests
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that colonial discourse is too often “‘evoked as a global and transhistorical logic of
denigration, that has remained impervious to active marking or reformulation by the
“Other”; it has figured above all as a coherent imposition, rather than a practically
mediated relation” (Thomas, 1994, p. 3). This critique is particularly useful for my
examination of my own writings on Indigenous knowledge. As my writings have
progressed, | have increasingly become concerned to interrogate the assumptions
underpinning the received categories ‘Indigenous knowledge’ and “Western
knowledge’. These questions and interrogations are most apparent in my more recent
works, especially Bridging the Gap, which discusses in some detail the complex
understandings and historical and anthropological assumptions at play in debates
concerning Indigenous and other forms of knowledge. Following Thomas | argue
against discussions (critiques, analyses, and reviews) of colonial discourse, and by
extension, of Indigenous knowledge/Other knowledge, that construct totalising,
unitary views in which colonised/coloniser (Indigenous/non-Indigenous) relations are
predominantly perceived in terms of a series of binary oppositions (e.g.
civilised/savage) that consistently present derogatory stereotypes. Instead, | support
the view that colonial discourses are complex, pluralising, particularistic, and
historically situated arenas in which the site of relations between colonised and
colonisers are contested, fluid and heterogeneous. Drawing from this view, a critique
of received categories, dualities and oppositions of knowledges runs throughout my
writings. | have argued for what in Nygren’s terms, is the need for all knowledges to
be understood as ‘situated’. In other words, | refer to the necessity of ‘analysing local
[and Indigenous] knowledges as heterogeneous ways of knowing that emerge out of a
multidimensional reality in which diverse cultural, environmental, economic and
socio-political factors intersect’ (Nygren, 1999, p. 282). As Nygren suggests, “all
knowledges are derived from the interaction of multiple social actors, that are
differentially empowered and move in a terrain characterized by contradictory,

competitive and complementary relations’ (1999, p. 282).

In the context of these themes, all my writings — either explicitly or implicitly —
explore the tensions between Indigenous knowledges and ‘other” knowledges, and the
problems in creating discourses on the basis of unexamined categories and
classificatory regimes. These tensions and contradictions - the multiple intersections
and engagements between and among knowledge systems, epistemologies, practices -
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find echoes in critiques on the concept of ‘Europe’ as a homogenous, received
category. The ‘problem’ of “‘Europe’ as an idea, or as a metaphor for a dominant
epistemological and knowledge regime, with its attendant hierarchies and
subordinated knowledges, voices, experiences and narratives (e.g.
feminist/native/southern epistemologies) is a subject for considerable discussion in
post-colonial literature and critique. In the experiences and aftermath of colonial
encounters (the ‘post-colonial’ or perhaps ‘postmodern’ condition), the status of
knowledge and of its production, circulation and reception is in question, or is
contested or interrogated (see for example Bhambra, 2007; Chakrabarty, 2000). The
implications of the intersections between Indigenous and other knowledge systems is
replicated in the state of play regarding knowledge in the interstices between the
metropole and the periphery; between ‘Europe and its others’, between the “West and
the rest’, and between the North and the South (e.g. Chakrabarty, 2007; Connell,
2007).

Plurality and Ecology of Knowledges

The ecology of knowledges is an invitation to the promotion of non-relativistic
dialogues among knowledges, granting ‘equality of opportunities’ to the
different kinds of knowledge engaged in ever broader epistemological disputes
aimed both at maximizing their respective contributions to build a more
democratic and just society and at decolonizing knowledge and power.
(Santos, Nunes and Meneses, 2007, p. Xxv)

The production of my writings over a decade has created a body of work that presents
a critique of assumptions, categories, and concepts as they have been used in Western
discourses to discuss Indigenous knowledge and cultural heritage. My work has
developed to a point where | have outlined a scheme for considering a plurality of
knowledges as a way towards greater understanding and cross-cultural interpretation.
My writings have also moved towards discussing the idea of creating a space in which
received categories such as ‘Indigenous knowledge’ and “Western science’ are
understood as being heterogeneous, particularised and situated. | have also suggested
the possibility, both in some of my writings, and in this Essay, of envisaging a
dialogue, or ‘ecology of knowledges’ (Santos, Nunes and Meneses, 2007, pp. XiX-XX)
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between and among different discourses, texts and knowledges. In this sense, as |
have discussed earlier, the kind of dialogue imagined is one in which the inequalities,
irregularities, and asymmetries of power can be acknowledged, exposed and

examined.
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Intellectual Property Rights

Major Issues Summary

Indigenous peoples claim that existing intellectual property rights (IPR) systems do not
provide adequate recognition and protection of their cultural products and expressions.
Some critics consider IPR systems to be a threat to Indigenous peoples’ cultural
maintenance.

Western intellectual property rights systems create individual property rights, which can
be subject to transactions, and which are designed to foster commercial and industrial
growth. These systems are conceptually limited in their ability to afford recognition and
protection of Indigenous intellectual property rights. :

Internationally, the incorporation of Trade Related Aspects of Intellectual Property Rights
(TRIPS) into the General Agreement on Tariffs and Trade (GATT) in 1994 has, in some
critics’ views, provided the impetus for further commercialisation by predominantly
affluent industrialised countries of the knowledge and products of Indigenous and local
communities.

Indigenous peoples’ intellectual property rights extend to include a wide range of subject
matter, beyond what is recognised within existing intellectual property rights and other
protection systems. They are closely linked to land, cultural heritage and environment, and
also to cultural property. In addition, Indigenous communities possess some unique
features of their knowledge, creative expressions and innovations, which emphasise
communal rights, in which many creative works are of an indefinable antiquity, and in
which cultural products, expressions and manifestations are tightly integrated into all other
aspects of society. These features are at odds with conventional western notions of
intellectual property.

Indigenous peoples’ intellectual property rights are being exploited in many and diverse
ways. Works of art are misappropriated, and Indigenous peoples’ biological resources,
knowledge and human genetic materials are collected and patented without due
recognition being given or benefits distributed to the Indigenous peoples concerned.

A growing body of declarations, statements, and other developments both within the
United Nations and its agencies, and by Indigenous peoples, calls attention tc the unique
features of Indigenous intellectual property systems and provides potential opportunities
for countries to introduce measures to recognise and protect these.
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Discussions within the World Intellectual Property Organisation (WIPO) and UNESCO
may provide some scope for expanding international copyright systems to embrace
intangible expressions of culture (termed 'folklore' in these discussions).

The International Labour Organisation (ILO) Convention 169 provides potential
opportunities for those countries which ratify the Convention to develop frameworks,
partnerships, or other 'special measures' to protect Indigenous cultures.

Some international developments in the environment and conservation area can also
provide avenues for introducing measures to recognise and protect Indigenous cultural
knowledge. The framework provided by the outcomes from the 1992 United Nations
Conference on Environment and Development (UNCED) is significant in this regard,
especially the program statement Agenda 21. The Convention on Biological Diversity
required countries to conserve and protect Indigenous peoples' knowledge, innovations and
practices relevant to the conservation of biological diversity.

The standard setting activities currently being pursued by the United Nations and its
agencies on Indigenous rights—though some way from being fully realised—also provide
important opportunities for recognition and protection of Indigenous peoples cultural
rights, including their rights to cultural and intellectual property. Key areas of work in this
regard are the Draft Declaration on the Rights of Indigenous Peoples and the study on
Indigenous Cultural heritage by U.N. Special Rapporteur Erica Irene-Daes.

A series of developments, legislation, reports and recommendations have been made in
Australia over the last two decades, not only in intellectual property laws but across a
range of land, heritage and environment issues. To date there has, however, been little
action to provide recognition and protection for Indigenous intellectual property rights.

The development of new sui generis legislative systems that provide recognition of the full
range of Indigenous peoples’ cultural products and expressions, and which enable
community empowerment for the control of their cultures, is the only way to achieve a just
solution to the problems faced by Indigenous peoples in the exploitation of their
intellectual property rights.
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Introduction

Indigenous peoples claim the western system of intellectual property rights does not
provide adequate protection of their cultures. Some Indigenous critiques go further, and
oppose intellectual property rights systems as inherently antithetical to their interests.

In western legal systems intellectual property rights denotes a specific set of laws designed
to foster commercial creativity and industrial innovation by protecting the rights of
individual creators and innovators.

Indigenous peoples assert that intellectual property systems not only fail to provide
adequate protection for their cultural forms, products and expressions; they serve the
interests of the dominant, non-Indigenous cultures as against the distinct rights and
;_i‘ntergsts of Indigenous systems of creativity and cultural products and expressions.

This paper outlines Indigenous perspectives on cultural protection, and discusses some of
the ways in which their cultures are appropriated or exploited. The paper then explores
where existing intellectual property laws fail to meet Indigenous peoples’ expectations and
aspirations regarding protection of their cultures.

The paper surveys a range of reports and developments internationally and within
Australia that have either direct or indirect implications for Indigenous peoples’
intellectual property rights and cultural protection. Some possible avenues for reform are
then explored which may provide better recognition and protection for Indigenous cultural
forms, products and expressions.'



Intellectual Property Rights

Indigenous Peoples and Intellectual Property Rights

Indigenous Peoples and Cultural Appropriation

Recognition and protection of Indigenous intellectual property rights is not only relevant
to arts or copyright issues. To Indigenous peoples artistic designs are an integral part of the
cultural system that also includes language, dance, song, story, sacred sites and objects.
The many elements that make up this system might also be thought of as cultural heritage,
and are maintained and managed according to a complex set of rights and responsibilities,
which are determined by customary rules and codes. In a general sense, these rights are
considered to be ‘owned’, and managed communally, or collectively, rather than inhering
in particular individuals. If an individual wishes to perform, transmit, or make manifest an
aspect of culture—such as a design or motif—he or she will require the authority, consent
or permission of others who may have rights and interests in the particular design or motif.

These rights and responsibilities, which might also be considered a system of law, are in
turn informed by a knowledge system that is derived from, and integral to, the dreaming.
This knowledge system links the diverse elements of culture with country, and also
informs the ways in which culture is expressed and made manifest through material forms.

In conventional western legal terms, intellectual property rights refers to copyright,
patents, trademarks, designs and trade secret laws, and breach of confidence. To
Aboriginal and Torres Strait Islander peoples, however, the cultural products, forms and
expressions for which protection is sought do not strictly conform to the limited provisions
of intellectual property laws. This is because it is not only the material forms and created
or invented products for which protection is sought. Indigenous peoples also consider that
they have rights in the substance that underlies these cultural products. That is, the
knowledge, innovations and practices that give rise to cultural products and expressions
are significant elements of their culture. These intangible aspects are not considered within
the scope of copyright and related laws. Indigenous knowledge is also essential to
Indigenous peoples’ rights and interests in medicinal substances, biological diversity, land
and ecosystem management, and sacred sites and objects, as well as arts and other cultural
expressions. The performance aspects of Indigenous cultures, such as language use, story,
song, dance and ceremony are vital to Indigenous identity and cultural expression—and
these are inextricably linked to land and sacred sites and objects, and religious, cultural
and political systems. Given these connections, reforms to provide protection for
Indigenous cultures cannot be purely confined to copyright and related intellectual
property law systems. The rights in cultural knowledge, expressions and manifestations for
which Indigenous peoples seek recognition and protection will ultimately require a wide
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ranging system of law reforms, and legislative and administrative solutions that can better
accommodate the holistic and collective nature of Indigenous cultural rights.

Examples of Appropriation of Indigenous Cultures

The scope of Indigenous peoples’ intellectual property rights has become increasingly
apparent as these people have raised concerns about infringements or exploitation of their
cultures. To Indigenous peoples, intellectual property is part of their cultural heritage in its
widest sense. This includes:

« moveable cultural property

« all literary and artistic works (including music, dance, song, ceremonies, symbols and
designs, narratives and poetry)

' . scientific, agricultural, technical and ecological knowledge
* human remains
« sacred sites, burials and sites of historical significance

» documents of Indigenous peoples’ heritage (including film, photographs, video and audio
recordings, and archival collections).

In all these components appropriation and exploitation may occur, and three examples are
outlined below. Not only are art works and designs misappropriated, but we see
exploitation of Indigenous peoples’ rights in biological resources through
‘bioprospecting’, and of their rights in their own genetic and bodily material, notably
through the Human Genome Diversity Project.

Arts and Cultural Expressions: Aboriginal Art and Copyright

Since at least the 1970s there have been instances of exploitation and misappropriation of
Aboriginal peoples’ artistic expressions, and artists have brought actions under intellectual
property laws. These cases have shown that existing intellectual property laws can be of
some, although limited, use in accommodating Indigenous peoples’ perspectives. The
most recent of these cases, Milpurrurru v Indofurn Pty Ltd (1995), known as the
‘Aboriginal carpets case’, has been considered a ‘landmark’ in Indigenous intellectual
property protection. The case was significant for its recognition of the ‘cultural harm’
suffered by the plaintiffs in the awarding of damages, and its implied recognition of the
communal ownership of Indigenous designs in the distribution of the damages.2
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Indigenous Knowledge and Biodiversity: Bioprospecting

One of the most significant issues raised by Indigenous peoples is the collection,
screening, and use for commercial and industrial purposes of their knowledge and of
genetic and biological products which come from their lands or which are important to
their societies. This ‘bioprospecting’, as its critics refer to it, raises some important
questions about the nature of innovation, and of the relationships between natural
resources, knowledge, and intellectual property rights.

The ecosystems within which Aboriginal and Torres Strait Islander peoples have lived,
and which they have managed sustainably for millennia, are not only vital for their
survival; they also figure significantly in their cultural, religious and social systems. These
ecosystems also comprise some of the most biologically diverse areas in the world, and the
products they yield are sought after by a large and growing biotechnology industry for use
in a vast array of medicinal, cosmetic, industrial, and food and agricultural products.
Biological products and Indigenous peoples’ knowledge about these products and their
properties form a vital contribution to the commercial products and processes that sustain
the rapidly growing biotechnology industry. The industry isolates and modifies biological
and genetic products, and registers. patents for them; and in doing so it is dependent on
Indigenous peoples’ knowledge of these products and their properties.

The Indigenous communities from which these products and knowledge are obtained
receive little or no recognition for their contribution, and generally do not share equitably
in benefits resulting from uses of biological products and knowledge. The intellectual
property laws which foster commercial and industrial uses of biological products and
processes, and which protect the interests of the biotechnology industry, cannot effectively
be used to protect Indigenous peoples’ claims. This is because of the strict requirements
for inventions registered as patents.3 Products and knowledge from Indigenous
communities are, in this way, increasingly being transformed into intellectual property in
the western industrialised world.

The patenting of inventions derived from biological and genetic resources raises some
critical questions for Indigenous communities. There are ethical concerns regarding the
collection and use of such products and their derivatives without the informed consent or
equitable participation of Indigenous communities who claim rights in the products and
knowledge. There is also the concern that companies and researchers that collect such
knowledge and products usually provide for few (if any) financial benefits to be returned
to the Indigenous commurities.

Another critical concern is the fundamental inappropriateness of patent laws to Indigenous
peoples’ ability to protect their own biological knowledge and resources. As a legal
instrument, a patent confers exclusive rights on an inventor which for a fixed period
prevent others from producing, using, or engaging in commercial transactions for the
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invention. A patent requires that an invention should be useful: that is, it must have an
industrial application. It also requires an invention to be novel, or recent and original, and
not previously known. An invention can also only be accepted for patenting if it is non-
obvious: that is, it must have been produced by a reasonable level of technical know-how,
rather than having merely been a discovery of what already exists in nature.

These requirements create an essential incompatibility between patents and Indigenous
knowledge and innovations. Innovation and knowledge in Indigenous societies generally
does not fit the patent laws’ requirement for novelty of invention, which hinges on the
isolation and modification of biological and genetic products using highly technological
processes. Moreover, patents confer rights in individuals or corporations, and are not
applicable to communal rights which often pertain in Indigenous societies. Indigenous
peoples’ notions of property differ generally from those which form the basis of patent
laws. Biological knowledge in Indigenous communities is generally regarded as being a
community resource, and is shared and transmitted ‘freely’ within communities according
to customary rights, rules and obligations.4 The private ownership rights which patent laws
confer for inventions are thus antithetical to Indigenous peoples’ world views.”

Although, as with all intellectual property rights systems, patent laws are available for use
by Indigenous peoples, the incompatibility outlined above means that Indigenous peoples
are unlikely to use these laws to protect their knowledge and innovations. Moreover, use
of such laws is usually costly and time consuming, and usually necessitates the services of
skilled legal professionals. For these reasons, Indigenous peoples’ access to patent laws,
like copyright laws, is likely to be limited.

Although article 8(j) of the Convention on Biological Diversity may provide scope for
countries to develop systems for recognition and protection of Indigenous knowledge and
innovation, this is still a long way from becoming a reality in Australia. One potential
problem is that, in its current form, and where there is no effective implementation of its
provisions to actively preserve Indigenous knowledge and innovations, the Convention -
provides implicit support for contractual agreements between countries, which may
disadvantage Indigenous communities within those countries.® Implementation of
article 8(j) of this Convention may also be subject to some constraints, as discussed below.

Human Genetic Material: the Human Genome Diversity Project

Indigenous peoples have in recent years begun asserting that their rights in their bodily
substances such as blood and genes are being violated. This problem has attracted
attention since the early 1990s with the commencement of the Human Genome Diversity
Project (HGDP). This project, dubbed the ‘Vampire Project’ by its critics, is being carried
out by scientists throughout the world, with the aim of mapping the broad genetic diversity
of humans. The HGDP involves the taking of genetic samples from a large number of
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communities, including a significant proportion of Indigenous communities. These
Indigenous communities are ‘targeted’ for sampling on the grounds of being considered
‘rare’ or ‘endangered’.

The HGDP has serious implications for Indigenous peoples, as the blood and genetic
samples that are collected can be modified and patented, and as such may potentially
provide products and processes which are commercially valuable. Not only do Indigenous
peoples receive no share in the benefits that might result from these products and
processes, but the sampling itself, without their informed consent, represents a grave
violation of their rights, and raises serious ethical questions. As with biological sampling,
patent laws do not protect genetic or other human products unless these have been
modified or altered. There are currently no laws to protect the rights of Indigenous
communities to their bodily products.7

Intellectual Property Rights

The western concept of intellectual property rights is based on the notion that ideas,
innovations and inventions, expressed through various material forms, can be owned, and
that individuals have distinct property rights to these forms of creative expressions and
products. Intellectual property laws are aimed at protecting rights to literary and artistic
property, as well as industrial property. The 1967 Convention Establishing the World
Intellectual Property Organisation (WIPO), at article 2(viii) defines ‘intellectual property’
to include rights relating to:

« literary, artistic and scientific works;

» performances of performing artists, phonograms and broadcasts;

< inventions in all fields of human endeavour;

. scieritiﬁc discoveries;

« industrial designs;

+ trademarks, service marks, and commercial names and designations;
* protection against unfair competition; and

+ all other rights resultin§ from intellectual property activity in the industrial, scientific,
literary or artistic fields.

The western system of intellectual property law includes Patents Act 1990, the
Trademarks Act 1955, the Designs Act 1906, the Plant Breeders Rights Act 1994, and
common law areas of trade secrets and confidentiality. While all these intellectual property
laws are available to Indigenous peoples, some, such as copyright and patent laws, are
more potentially relevant or useful than others. The Copyright Act, for example, has
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received most prominence, as it has been used by Aboriginal artists to seek redress for
exploitation of their designs. As a result of these actions this Act has been tested to the
extent to which it adequately protects the intellectual property rights of Indigenous peoples
(see discussion above).

The Copyright Act 1968 is designed to protect copyright, defined by McKeough as ‘a form
of property, a personal right, or a combination of both’. ' Golvan defines the copyright law
as that which ‘protects the form of expression of ideas, or the way in which ideas are
expressed in a literary, artistic, dramatic or musical form, as well as in the form of
cinematographic films and broadcast signals.” As such, Golvan states, the Copyright Act
1968 ‘thus founds the basis upon which creators of such forms of ideas can claim
monopoly rights in them.’"" Although there is no requirement for registering copyright
works, works must be in material form, and must be original. The term for copyright

protection is limited to the life of the author plus fifty years. 12

Golvan claims that advances in technology (such as the facsimile, and computer and data
based technologies) are providing a challenge for copyright, which is ‘increasingly having
to be protected on a collective basis, with copyright ownership, as such, providing an
entitlement to the distribution of centrally collected fees’."> However, the need to rethink
the fundamental bases of copyright and other intellectual property laws is created not only
by advances in technology, but also by the increasing assertion by Indigenous peoples of
their cultural rights.

The requirement that ‘ideas expressed are in a tangible medium in order to attract
protection under the Copyright Act’, and the fact that operation of the Act is ‘based on the
concept of copyright as an individual property right that can be transferred or subdivided
through commercial transactions’, are, in McKeough’s view, the primary impediments to
proper protection for Indigenous peoples’ cultural products and manifestations under
existing copyright laws.'* The requirement that works are ‘original’ is an additional
limiting factor, since it is often argued that artistic and other cultural expressions in
Aboriginal or Torres Strait Islander societies are not necessarily produced by a single,
identifiable individual; rather, there may be various levels of rights and interests in a work
of cultural production. A person who produces a painting in Aboriginal society is not
necessarily thought to be the ‘owner’ of the work, but may have been given authority to
produce certain designs or images by others within the community, who may be members
of a clan to whom the designs or images are said to ‘belong’. The case of rock art is often
cited to illustrate the difficulties in conforming to the requirements for ‘originality’, and
for the term of protection under the Copyright Act.

The Patents Act may also be considered in terms of its applicability to the protection of
Indigenous cultural products, forms and expressions. As discussed above, the requirements
under patent laws concerning the novelty, usefulness, and non-obviousness of inventions,
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as well as the limited period for protection, and the individual nature of these rights,
renders these laws incompatible with Indigenous peoples’ interests.

The Designs Act is more limited than the Copyright Act in terms of Indigenous rights, as it
requires registration, has similar requirements regarding originality, and offers a shorter
term for protection. 5

The use by Aboriginal people over the past decades of the Copyright Act (and to a lesser
extent other laws such as breach of confidence) and the judgements resulting from those
actions, have extended the boundaries of the interpretation of intellectual property laws.
They have also emphasised the conceptual gaps between western notion of intellectual
property and Aboriginal and Torres Strait Islander peoples’ perspectives, derived from
their cultural systems.

Although other intellectual property laws such as plant variety rights legislation are also
relevant to Indigenous peoples, there is not scope in this paper for a discussion of these.

Indigenous Critiques of Intellectual Property Rights

Western intellectual property rights (IPR) systems have been criticised by Indigenous
peoples (and Third world critics) as promoting the commercialisation and
commodification of cultural products and expressions at the expense of Indigenous and
local cultures. Although Indigenous people may have access to intellectual property laws,
they are generally inadequately informed about these laws, and to bring actions under such
laws is a costly and time consuming exercise, usually requiring the services of legal
expertise.

Some Indigenous people argue that western intellectual property laws are fundamentally
incompatible with Indigenous cultural systems and ignore the complexities of such
Indigenous systems. The IPR system is based on western notions of property that
emphasise individual ownership and alienability. The property rights established by these
systems are essentially managed as commercial transactions, and are not designed to
protect cultural product$ and e:xpressions.l6 In some critics’ views, IPRs pose a threat to
Indigenous peoples’ systems of informal innovation, and communal rights and
responsibilities in cultural products and expressions.” There is a spectrum of views which
range through arguments for the development by communities of their own sui generis
systems, to include community empowerment rights; arguments advocating greater use by
Indigenous peoples of a range of existing IPR systems together with land, heritage, and
environment laws and statements and human rights regimes; support for the need for
integration between Indigenous and western systems of innovation; and a position which
claims the existing IPR system is adequate, requiring only minimal amendments.
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International Developments

Setting Standards: International Instruments and Intellectual Property Laws

Western intellectual property laws have been developed from a context of international
developments. These have set the terms and definitions for the concept of intellectual
property, and established standards for its protection. The Berne Convention for the
Protection of Literary and Artistic Works was formulated in 1886, and has been subject to
several revisions. The most recent revision to this Convention, to which Australia became
a signatory in 1928, was at Paris in 1971." The scope of subject matter under this
Convention is ‘literary and artistic works’, which is interpreted broadly to embrace ‘any

production whatsoever in the literary, scientific or artistic domain’. 19

Extensions to copyright laws were introduced in 1989 to provide some protection of rights
for live performers, and consideration is being given to amendments to protect moral
rights. The inclusion of moral rights protection offers potential for better recognition of
Indigenous peoples’ rights, as it may shift the balance away from the focus on economic
dimensions under present intellectual property rights systems and towards a system that
recognises and protects the ‘right of integrity’ or ‘right of attribution’—aspects that are
fundamental to Indigenous peoples’ claims regarding exploitation of their cultural rights.
A moral rights provision within the terms of the Beme Convention would provide avenues
for redress in cases of distortion, mutilation or modification of an author’s work.”> The
inclusion of moral rights within amendments to copyright laws, and its implications for
Indigenous people is discussed below.

Protection of folklore

The protection of cultural expressions of Indigenous peoples has been a developing area
internationally. Recognising that copyright laws are not adequate for many aspects of
Indigenous cultural protection, developments have occurred under the rubric of ‘folklore’.
The 1971 revision of the Beme Convention provided for countries to nominate a
‘competent authority’ to ‘control the licensing, use and protection of national folklore’.
Although the concept of ‘folklore’ is a potentially useful one for Indigenous concerns, as it
embraces a more holistic notion of culture, the term is relatively contentious in its
relevance, applicability or appropriateness to describe and define Indigenous cultures.”’
Moreover, the notion of state control over cultural products and expressions of the peoples
within them is antithetical to Indigenous peoples’ aspirations for self-determination.”” It is
useful to examine some developments that have considered this concept as a possible
means of broadening the scope of what may be protected within copyright type regimes.
These discussions have occurred mostly within the World Intellectual Property
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Organisation (WIPQ) and the United Nations Educational, Scientific and Cultural
Organisation (UNESCO).

An early development that provides potential for recognition of ‘folklore’ is the 1976
Tunis Model Law on Copyright, developed through WIPO. This instrument defines
folklore as:

all literary, artistic and scientific works created on national territory by authors
presumed to be nationals of such countries, or by ethnic communities, passed from
generation to generation and constituting one of the basic elements of the traditional
cultural heritage.23

The Tunis Model Law provides for protection of cultural expressions without the
requirement for these to be ‘fixed’ (as required by copyright laws), and provides protection
for an indefinite period of time. It also includes a Provision for ‘moral rights’ to ‘prevent
the desecration and destruction of folklore works’.”* While a number of African and other
countries have adopted the Tunis Model Law, it has not as yet been considered in
Australia.”

Both WIPO and UNESCO have also considered parallel developments to protect
‘folklore’, resulting in 1985 to the formulation of draft sui generis Model Provisions for
National Laws for the Protection of Folklore Against Illicit Exploitation and Other
Prejudicial Actions. The Model Provisions do not define ‘folklore’, but rather ‘expressions
of folklore’ as

productions consisting of characteristic elements of the traditional artistic heritage
developed and maintained by a community of [name of the country] or by individuals
reflecting the traditional artistic expectations of such a community, in particular:

(i) verbal expressions, such as folk tales, folk poetry and riddles;

(ii) musical expressions, such as folk songs and instrumental music;

(iii) expressions by action, such as folk dances, plays and artistic forms or rituals,
whether or not reduced to a material form; and

(iv) tangible expressions, such as:
(a) productions of folk art, in particular, drawings, paintings, carvings, sculpture,
pottery, terracotta, mosaic, woodwork, metalware, jewellery, basket weaving,
needlework, textiles, carpets, costumes;

(b) musical instruments;

(c) architectural forms.””
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One of the central issues raised by these developments is whether such instruments should
protect heritage as that belonging to the nation or state, and therefore the extent to which
there is recognition of the heritage rights of distinct peoples within nation-states.

GATT—TRIPS

Intellectual property rights have recently become a component of international trade. The
General Agreement on Tariffs and Trade (GATT), established in 1948 by mainly
developed countries sets out a regulatory framework for trading between member
countries. The GATT aims to promote free trading by allowing negotiation of, concessions
on, or removal of tariff protection.27

The 1994 Uruguay Round of negotiations on the GATT resulted in the incorporation of
intellectual property rights and the establishment of the World Trade Organisation as the
administering body of the GATT. The incorporation into the GATT of intellectual
property rights, known as the Trade Related Aspects of Intellectual Property Rights
(TRIPS), has brought about an additional set of concerns for Indigenous peoples.

.The TRIPS provisions in GATT have the general objective of harmonising intellectual
property rights protection at the global level, and require countries without IPR systems to
develop them in accordance with the GATT provisions. As Darrell Posey argues, the
requirement in Article 27(3b) for the protection of plant varieties either by patents or by
the creation of effective sui generis systems is viewed by some Indigenous and Third
World critics as a threat to their community rights, as it ‘would create legal monopolies on
common resources’.”® The TRIPS provisions in the GATT are regarded both as a threat
and as creating potential opportunities. The new regulations place some pressure on
countries without effective intellectual property rights systems to develop these quickly,
thus creating a risk that the IPR systems that are introduced will be incompatible with
local and Indigenous customary rights and practices. At the same time, there may be
potential opportunities for countries currently lacking in effective IPR systems to create
innovative sui generis systems that are in accordance with, and offer protection for,
community based rights.

Some Indigenous and Third World critiques of the GATT/TRIPS have argued that this is a
further development towards appropriation and control of the biodiversity rich south by
the industrialised, affluent, yet biodiversity deficient north—a move which imposes
additional constraints on recognition of the contribution made by Indigenous peoples to
innovation and development. To these critics, the global integration of intellectual property
rights regimes favours industrial innovation and discriminates against informal and
communal knowledge systems and innovations.”
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Statements and Standards Supporting Indigenous Cultural Protection

There have been a number of standard setting and other developments internationally
which provide the basis for an understanding of Indigenous intellectual property rights
within a wider concept of cultural heritage and Indigenous cultural systems, and which
appear to reflect more closely Indigenous peoples’ perspectives on cultural protection.
Some of these developments are occurring within mainstream agencies ‘of the United
Nations and its agencies, while a parallel series of developments is being pursued by
Indigenous peoples and Third World peoples, thus signalling a strongly emerging ‘soft
law’ for Indigenous cultural protection. 0

United Nations Statements and Developments

Developments within the United Nations and its agencies have generally adopted an
integrated approach to Indigenous peoples’ cultural protection. A 1992 Report of the
United Nations Secretary-General on the Intellectual Property of Indigenous Peoples states
that Indigenous peoples’ intellectual property can, for analytical purposes, be ‘usefully
divided into three groups: (i) folklore and crafts; (ii) biodiversity; and (iii) Indigenous
knowledge’.” This report concludes that, given the complexity of finding improved ways
to protect the intellectual property rights of Indigenous peoples, ‘a greater understanding
of the concerns of Indigenous peoples ... may be needed before determining the specific
legal remedies which might be appropriate’.32

The protection of Indigenous peoples’ intellectual property rights has also been on the
agenda of the United Nations Working Group on Indigenous Populations, established in
1982 by the United Nations Sub-Commission on Prevention of Discrimination and
Protection of Minorities. The Draft Declaration on the Rights of Indigenous Peoples
developed by the working group includes important provisions concerning intellectual
property rights. Article 24 states that:

Indigenous peoples have the right to their traditional medicines and health practices,
including the right to the protection of vital medicinal plants, animals and minerals...>>

Article 29 states:

Indigenous peoples are entitled to the recognition of the full ownership, control and
protection of their cultural and intellectual property.

They have the right to special measures to control, develop and protect their sciences,
technologies and cultural manifestations, including human and other genetic resources,
seeds, medicines, knowledge of the properties of fauna and flora, oral traditions,
literatures, designs and visual and performing arts.”

12
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The comprehensive study on Indigenous Cultural and Intellectual Property prepared by
Erica Irene-Daes for the United Nations Sub-Commission on Prevention of Discrimination
and Protection of Minorities provides further discussion of the nature of Indigenous
‘intellectual property and the need to consider it as a component of Indigenous cultural
heritage. That study recommended that, consistent with the views of Indigenous peoples,
intellectual property and cultural property cannot be considered in isolation from each
other, as they are both integral components of Indigenous cultural heritagc.3 3 This holistic
view is also supported by the principles in the Draft Declaration discussed above.

Indigenous cultural rights are also recognised in International Labour Organisation
Convention 169, Concerning Indigenous and Tribal Peoples in Independent Countries.*
As this Convention is primarily concerned with labour and employment, it contains only
general provisions that are relevant to intellectual property rights. Article 4 states, for
example, that:

Special measures shall be adopted as appropriate for safeguarding the persons,
institutions, property, labour, cultures and environment of the peoples concerned.

Article 5 states that:

(a) the social, cultural, religious and spiritual values and practices of these peoples
shall be recognised and protected, and due account shall be taken of the nature of
the problems which face them both as groups and as individuals;

(b) the integrity of the values, practices and institutions of these peoples shall be
respected.

Article 8 states that:

1. In applying national laws and regulations to the peoples concemed, due regard
shall be had to their customs or customary laws.

2.  These peoples shall have the right to retain their own customs and institutions,
where these are not incompatible with fundamental rights defined by the national
legal system and with internationally recognised human rights. Procedures shall
be established, whenever necessary, to resolve conflicts which may arise in the
application of this principle.

Article 13 states:
1. In applying the provisions of this Part of the Convention governments shall

respect the special importance for the cultures and spiritual values of the peoples
concerned of their relationship with the lands or territories, or both as applicable.

13



Intellectual Property Rights

Article 23 states:

l.  Handicrafts, rural and community-based industries, and subsistence economy and
traditional activities of the peoples concemed, such as hunting, fishing, trapping
and gathering, shall be recognised as important factors in the maintenance of their
cultures and in their economic self-reliance and development.

Although this Convention has been criticised by Indigenous peoples and others for
providing insufficient recognition and protection of rights, and for its assimilationist
orientation, unlike the Draft Declaration it provides binding obligations on countries that
have ratified the Convention.’’ It is also argued that the Convention can be used to
encourage governments to establish structures and processes for greater Indigenous
participation in the political, economic and social life of that country.38 It remains
questionable, however, as to how rigorously countries fulfil such ‘binding obligations’
through legislative enactments or policy measures.

Developments in Environment and Conservation

Given that Indigenous peoples consider their intellectual property rights to include rights
related to environment, biological diversity and knowledge, developments in international
standard setting relating to environment and conservation have particular relevance in so
far as these include provisions concerning the need to recognise and protect Indigenous
peoples’ rights. These instruments and statements are especially useful in that they build
up a body of statements recognising, and advocating protection for Indigenous peoples’
knowledge systems—aspects of Indigenous culture which are currently beyond the scope
of conventional intellectual property laws. The most significant of these international
developments have resulted from the 1992 United Nations Conference on Environment
and Development (UNCED) held in Rio de Janeiro, Brazil (the ‘Rio Earth Summit’). The
principal statements are the Rio Declaration, Agenda 21, the Convention on Biological
Diversity, and the Statement of Forest Principles—all of which contain provisions relevant
to, or implications for, the recognition and protection of Indigenous peoples’ intellectual
property rights.

Perhaps the most comprehensive and potentially useful outcome of the Rio Earth Summit
was Agenda 21, which provides a charter and programme for action for sustainable
conservation and development into the next century. While there iz much of relevance for
Indigenous peoples throughout Agenda 21, Chapter 26 on Recognising and Strengthening
the Role of Indigenous Peoples and their Communities contains some important provisions
directly relevant to Indigenous peoples’ intellectual property rights. Section 26.3 states that
Governments should ‘in full partnership with indigenous people and their communities’
aim to fulfil objectives that include:

14
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(a) Establishment of a process to empower Indigenous people and their communities
that include:

(iii) recognition of Indigenous peoples’ values, traditional knowledge and resource
management practices with a view to promoting environmentally sound and
“ sustainable development.

Section 26.6(a) contains a programme statement to implement this principle, stating that
Governments, ‘in full partnership with indigenous people and their communities should,
where appropriate’:

(@) Develop or strengthen national arrangements to consult with Indigenous people
and their communities with a view to reflecting their needs and incorporating
their values and traditional and other knowledge and practices in national policies
and programmes in the field of natural resource management and conservation
and other development programmes affecting them.

These statements in Agenda 21 are reinforced by similar principles in the Rio Declaration.
Agenda 21 is currently being reviewed by the UN.

One of the binding statements resulting from the Rio Earth Summit, the Convention on
“Biological Diversity, contains a number of provisions relevant to Indigenous peoples’
intellectual property rights. One of the most important is article 8(j) which requires
countries (subject to their national legislation) to:

...respect, preserve and maintain knowledge, innovations and practices of Indigenous
and local communities embodying traditional lifestyles relevant for the conservation
and sustainable use of biological diversity and promote their wider application with
approval and involvement of the holders of such knowledge, innovations and practices
and encourage the equitable sharing of the benefits arising from the utilisation of such
knowledge, innovations and practices.

The provisions in the Convention on Biological Diversity relating to Indigenous
knowledge are subject to some discussion in the literature, in terms of the extent to which
these provisions relate to conventional intellectual property systems, and matters regarding
national, versus local and Indigenous rights in biological resources.

While this Convention provides a potentially useful opportunity for countries to introduce
sui generis systems to recognise and protect Indigenous knowledge and innovations, it
also imposes some constraints. The requirement that implementation of article 8(j) should
be subject to national legislation may be problematic for Indigenous peoples, especially if
existing national laws take precedence, and where these might contravene or place
limitations on any measures that may be introduced under 8(j). The use of ‘traditional
lifestyles’ in the wording of this article may also be interpreted to exclude many
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Indigenous communities who have not retained their direct connections with lands and
resources, but who wish to protect and preserve their knowledge and innovations.*

Although a more comprehensive discussion of the recognition and protection of
Indigenous knowledge and biodiversity is outside the scope of this paper, it is sufficient to
point out that, given that Indigenous peoples regard their knowledge systems and rights in
biological diversity to be components of their intellectual property, developments such as
the Rio Declaration (and more particularly Agenda 21 and the Convention on Biological
Diversity) present potentially significant means for recognition and protection measures to
be formulated within the legal system.

Darrell Posey has written extensively on the ways in which relevant provisions in the Rio
Declaration, the Convention on Biological Diversity, and a wide range of human rights
and other instruments, in addition to emerging Indigenous and other standards and
statements can be used by Indigenous peoples to achieve better recognition and protection
for their ‘intellectual property’ rights (or what Posey terms ‘traditional resource rights”).
Posey’s work on alternative solutions that go ‘beyond intellectual property rights’ is
outlined below.*'

Another outcome from the Rio Earth Summit was the establishment of a new body, the
Commission on Sustainable Development (CSD), within the United Nations Environment
Program. The CSD has established an ad hoc Intergovernmental Panel on Forests (IPF) to
consider a range of matters concerning sustainable forest management. Part of the program
of work of this body includes considering the role of ‘traditional forest related knowledge’,
a significant area of work relevant to Indigenous peoples’ interests. The recommendations
and future actions arising from the work of the IPF are included in the agenda for a current
United Nations General Assembly review of international environmental issues.

Other developments relevant to Indigenous peoples’ intellectual property rights are being
considered within the United Nations Food and Agriculture Organisation (FAO) and its
agencies (such as the Commission on Plant Genetic Resources). In 1983 the FAO adopted
an International Undertaking on Plant Genetic Resources as part of the establishment of a
Global System to coordinate and regulate plant genetic resources relevant to food and
agriculture.42 This Undertaking has gone through several revisions, one of which in 1989
resulted in the inclusion of the recognition of a concept of ‘Farmers’ Rights’. These
‘Farmers’ Rights’ are currently subject to debate, especially in terms of clarifying what is
meant by the term, and its implications for the rights of local and Indigenous communities
regarding food and agricultural knowledge and production, and access to, control and
ownership of plant genetic resources. Current revision of the International Undertaking is
also considering possible harmonisation with relevant provisions of the Convention on
Biological Diversity.
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Indigenous Statements

In addition to the standard setting developments surveyed above, there is a growing body
of declarations and statements by Indigenous peoples concerning recognition and
protection of intellectual property and related rights.

The Draft Declaration, which has now assumed the status of a well established process
within the formal United Nations machinery, has been developed by Indigenous peoples
and their representatives during the annual sessions of the United Nations Working Group
on Indigenous Populations (WGIP). As such, this draft Declaration is a strong statement of
Indigenous peoples’ aspirations, and reflects their thinking on a wide range of cultural and
associated rights. The Draft Declaration is currently being further considered by a special
Working Group established by the United Nations Commission on Human Rights—a
higher level body of the UN. This Commission is, however, a body comprised  of
government representatives. Government representatives that may oppose or be less
supportive of the language in the Draft Declaration are therefore likely to be able to wield
greater influence than was the case during the development of the Draft Declaration in the
WGIP sessions. In any case, it is still many years before the Draft Declaration is to be
considered for adoption by the United Nations General Assembly. Even when that occurs,
as a Declaration it does not place binding obligations upon countries to uphold it as law, or
to implement its provisions. It is more a statement of international customary law.

Indigenous peoples are also developing a series of statements proclaiming their rights in
intellectual property. Usually such statements, consistent with the views expressed in the
Daes report, reflect a more inclusive understanding of intellectual property, and
incorporate variously ‘cultural property’, ‘knowledge’, and ‘biodiversity’—components
that are §enerally considered outside the scope of western thinking on intellectual
property.4 These include the following.

+ In February 1992 an Open Forum held as part of the Seventh Asian Symposium on
Medicinal Plants, Spices and Other Natural Products in Manila, Philippines, produced the
Manila Declaration Concerning the Utilisation of Asian Biological Resources.

» A World Conference of Indigenous Peoples on Territory, Environment and Development,
held in Kari-Oca, Brazil, in May 1992, produced a statement known as the Kari-Oca
Declaration and the Indigenous Peoples’ Earth Charter.

+ In June 1993 a meeting of Indigenous peoples took place in Whakatane, New Zealand.
This was the First International Conference on the Cultural and Internationa! Property
Rights of Indigenous Peoples. The meeting produced a statement cailed the Mataatua
Declaration on Cultural and Intellectual Property Rights of Indigenous Peoples. This
Declaration was submitted to the 1993 Session of the UN Working Group on Indigenous
Populations.
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In November 1993 an international conference on Indigenous intellectual and cultural
property was held at Jingarrba in north east Queensland issued a statement, known as the
Julayinbul Statement on Indigenous Intellectual Property Rights.

A series of regional consultations and meetings. of Indigenous peoples to discuss
intellectual property rights took place in Bolivia, Malaysia and Fiji during 1994 and 1995.
These meetings, sponsored by regional non-Government organisations, including the
Coordinating Body for the Indigenous Peoples’ Organisations of the Amazon Basin and
the United Nations Development Programme, issued statements conceming the
recognition and protection of intellectual property rights.

The regional meeting in Fiji also produced a Treaty for a Lifeforms Patent-Free Pacific
and Related Protocols, to prevent exploitation of local and Indigenous peoples in this
region by biological prospecting and the collection of human genetic materials.

These Indigenous statements are generally more inclusive in their coverage than
statements in western law, incorporating a wider range of subject matter which Indigenous
peoples consider to be their cultural and intellectual property. They form an important
emerging body of principles which ultimately must influence western legal systems to
provide improved protection for Indigenous cultures.
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Developments in Australia

There have been various developments in Australia that have proposed recommendations
concerning protection for Aboriginal and Torres Strait Islander peoples’ intellectual
property rights.* Most of these have focussed on the protection of Indigenous intellectual
property rights in artistic works; relatively little comprehensive consideration has been
given to protecting other components of Indigenous intellectual property such as secret or
sacred material, cultural heritage, knowledge, or biodiversity. This section surveys some of
these developments.

Reports and Developments to 1996

Folklore, Culture, Customary Law, Arts and Crafts and Social Justice

Report of the Working Party on the Protection of Aboriginal Folklore, 1981

During the 1970s, partly as a result of the copyright cases brought by Aboriginal artists
and the increasing entry of the works of Aboriginal artists into the national and
‘international art markets, there was a growing recognition of the need to address
inadequacies in legal protection for Aboriginal and Torres Strait Islander peoples’
intellectual property rights. In May 1973 the first National Seminar on Aboriginal Arts,
held in Canberra, resolved that the Aboriginai Arts Board of the Australia Council should
initiate procedures which would ‘enable each tribal body to protect its own particular
designs and works and to strictly control the use of them by non-Aboriginals’.45 The
Copyright Committee of the Australia Council referred that resolution to the Government,
with a recommendation that a committee be established to ‘examine the nature of
legislation required to protect Aboriginal artists in regard to Australian and international
copyright’. This led to the establishment by the then Commonwealth Department of Home
Affairs and Environment of a Working Party on the Protection of Aboriginal Folklore. The
working party comprised representatives from the Attorney-General’s Department, the
Australia Council, the Australian Copyright Council, the Department of Prime Minister
and Cabinet and the Department of Aboriginal Affairs. The working party’s report
released in 1981 recommended a draft law called the Aboriginal Folklore Bill, designed to
establish an Aboriginal Folklore Board and a Commissioner for Folklore empowered to
make determinations about uses of Aboriginal cultural items.
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In deciding that the object of its study should be directed towards the protection of
Aboriginal ‘folklore’, the report concluded that ‘folklore’ was a useful term if applied in
an expanded sense, and that its use is also justified on the basis of its recognition in some
international legal contexts. The report states that ‘use of the term ‘folklore’ recognises
that traditions, customs and beliefs underlie forms of artistic expression, since Aboriginal
arts are tightly integrated within the totality of Aboriginal culture’. It argued that ‘folklore
is the expression in a variety of art forms of a body of custom and tradition built up by a
community or ethnic group and evolving continuously. "*® The Report draws on the Tunis
Model Law which defines folklore as:

all literary, artistic and scientific works created on national territory by authors
presumed to be nationals of such countries, or by ethnic communities, passed from
generation to generation and constituting one of the basic elements of the traditional
cultural heritage.47

The recommendations from the working party report have not been implemented, although
the model it outlines is one of the options for reform being considered by an
interdepartmental committee. One potential difficulty posed by the model suggested in the
folklore report is the centralised nature of the structure to be established; this is likely to be
at odds with the concept of localised community decision making about uses of folklore.

A further difficulty is in the definition and scope of the term ‘folklore’. Although this
terminology is used in the WIPO/UNESCO discussions, it is not appropriate to uncritically
impose it onto the Aboriginal and Torres Strait Islander context. As some writers have
argued, although the term ‘folklore’ is used in some discussions about African societies, it
is derived from an early European and British context, and when used to denote
Indigenous cultures connotes an entity that is subordinate to culture or heritagc:.48

Report on the Recognition of Aboriginal Customary Law, 1986

In February 1977 the Australian Law Reform Commission (ALRC) was asked by the then
Federal Attorney-General, the Hon. R.J. Ellicott, to inquire into the extent to which the

_existing system of laws might recognise Aboriginal customary laws.* The terms of
reference for this inquiry were:

(a) whether existing courts should be empowered to apply Aboriginal customary law
and practices in the trial and punishment of Aborigines; and

(b) to what extent Aboriginal communities should have the power to apply their
customary law and practices in the punishment and rehabilitation of Aborigines.

The ALRC report discussed the definition of customary law, finding that there was some
agreement among the many writers on this subject that ‘there existed, in traditional
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Aboriginal societies, a body of rules, values and traditions, more or less clearly defined,
which were accepted as establishing standards or procedures to be followed and upheld ...
[and] ... furthermore, these rules, values and traditions continue to exist, in various forms,
today’. There remained some difficulties, however, in the ALRC report’s discussion, about
the extent to which this body of ‘values, rules and traditions’ may be considered, in the

legal and anthropological tradition, as ‘law”.>®

The main focus in the ALRC report was on criminal law and justice issues, and it
considered only very briefly other aspects of customary law.>' With regard to cultural
heritage, and intellectual property rights in art and cultural expressions, the ALRC touched
briefly on these, but mostly stated that these matters were adequately covered in the report
of the Working Party on the Recognition of Aboriginal Folklore, and that the
Commonwealth Government was ‘considering the implementation of the
recommendations’ of that report. The ALRC report recognised the inadequacies in existing
copyright law for protection of Indigenous intellectual property, stating that ‘the protection
of traditional designs is difficult to reconcile with the law relating to intellectual property,
which grants a short term monopoly to the artist on the condition that the design or idea
will eventually be available in the public domain.” In the light of these incompatibilities,
the ALRC report supports special legislative protection for Indigenous cultural items not
adequately protected by copyright laws, stating that ‘such special legislative measures,
together with careful use of the general law, and greater use of existing by-law powers,
offer greater assistance to Aboriginal people than the enactment of a broad range of
customary offences as part of the general body of criminal law.”>?

The relationships between Aboriginal and Torres Strait Islander customary law (defined as
the body of rules, values and traditions in Aboriginal and Torres Strait Islander societies)
and intellectual property rights as protected under existing copyright laws have been
explored by various writers.”” The general conclusion is that there is a fundamental
difference between copyright laws, which exist to encourage creativity and investment by
creating a private property right that can be transferred within a commercial market
economy, and the ‘production and regulation of imagery within Indigenous communities
... [which] ... is not based upon notions of talent or individual expression, but stems from
systems of inherited rights and obligations’.54

The problem of recognising Aboriginal and Torres Strait Islander peoples’ intellectual
property rights has mostly been discussed as these relate to works of art. As such, a
number of reports and other processes regarding what has come to be known as the
Aboriginal and Torres Strait Islander ‘arts and crafts industry’ often have some regard to
intellectual property issues. Most of these reports emphasise the need to support
commercial and economic aspects of Indigenous ‘arts and crafts’, and focus on discussions
about industry viability, improvement of marketing strategies, and funding initiatives for
arts and crafts enterprise development. While the achievement of commercial success is
undoubtedly an important component of the path towards self-determination for
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Aboriginal and Torres Strait Islander peoples, so too is the recognition of their distinct
cultural rights as Indigenous peoples. The promotion of Indigenous art as a significant
industry must equally have regard to the ‘cultural integrity’ of the art.”

Report of the Review Committee on the Aboriginal Arts and Crafts Industry, 1989

In recognition of the increasing income generating potential of the Aboriginal arts and
crafts industry, a committee appointed in 1989 by the then Aboriginal and Torres Strait
Islander Affairs Minister, the Hon. Gerry Hand, was asked to conduct an inquiry into this
industry. Although this committee’s primary concern was with matters relating to the
commercial viability of the Aboriginal arts and crafts industry, and the need for a more
effective marketing strategy, in its report of 1989 it did recognise the importance of
protecting Indigenous intellectual property rights, and the difficulties in achieving
adequate protection within existing laws. The report’s recommendations were more
cautious than those of the Working Party on Protection of Aboriginal Folklore, but
nonetheless supported the consideration of the latter repoxt.56

Report of the Royal Commission into Aboriginal Deaths in Custody, 1991

The Royal Commission into Aboriginal Deaths in Custody included consideration of
Aboriginal arts and crafts in its discussion on increasing economic opportunity. The
Commission added its support to the recommendations of the Arts and Crafts Industry
Review Report, which advocated the establishment of an Aboriginal and Torres Strait
Islander arts and crafts industry strategy, improved coordination of activities relating to
Indigenous arts and crafts development, increased support to Indigenous arts and crafts
centres, and special programs to assist these activities. Copyright issues are included in the
Royal 5C'70mmission’s discussion, supporting the views propounded in the previous
Report.

The central issue here is that a pattern is emerging wherein each report has merely
reasserted what is already well known, and reinforced the need to implement
recommendations advocated in previous reports. While there is some merit in reasserting
the same recommendations, relatively little of substance has been added to the
comprehensive analysis in the 1981 Working Party Report. The same recommendations
are being recycled, with little regard to serious consideration of implementation.

The need to support arts and crafts industry development is certainly of great importance.
Indeed, the increasing entry of Indigenous arts and crafts into commercial markets brings
an increasing urgency to protect the cultural sensitivities and customary rights of the
producers and their communities. It is ckzarly not viable to argue that Indigenous arts and
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crafts are purely an industrial activity; the cultural dimensions are integral, and must be
given added consideration as the industry continues to grow.

Creative Nation, 1994

The Keating Government released a Commonwealth cultural policy in October 1994. This
document drew attention to the inadequate protection of Aboriginal and Torres Strait
Islander peoples’ intellectual property rights under existing laws, and added to the body of
reports and statements advocating reforms to protect Indigenous peoples’ intellectual
property rights. Creative Nation stated that any measures should include consultations
with Indigenous communities.

Discussion Paper, Proposed Moral Rights Legislation for Copyright Creators, June 1994

In June 1994 the Commonwealth Government released a discussion paper on moral rights.
This paper examined the possibility of introducing the recognition of moral rights into the
Australian legal system, to provide protection for creators. Moral rights, as distinct from
the economic rights that are currently the focus of copyright law, comprise two
components: ‘the right to be identified as the author of a work (the right of “attribution™),
and the right to object to distortion, mutilation or other modification of, or derogatory
action in relation to, the work which is prejudicial to the author’s honour or reputation (the
right of “integrity")’.58

The introduction of moral rights would fulfil obligations under the Berne Convention, and
would also enhance the ability of the Copvright Act to protect Indigenous peoples’ rights.
Moral rights would provide legal recognition of the ‘use of works’, and provide
mechanisms for redress where works have been misused. As such, the discussion paper
says, these rights might ‘provide an additional and significant means of redress for some
Aboriginal artists’. Since moral rights are ‘personal’ in nature, and therefore cannot be
transferred, in the view of the authors of the discussion paper, they allow potentially
greater control by Indigenous creators over their works.”’

Issues Paper, Stopping the Rip-Offs: Intellectual Property Protection for Aboriginal and Torres Strait
Islander Peoples, October 1994

One of the more comprehensive developments since the 1981 Report of the Working Party
on the Recognition of Aboriginal Folklore was the release in October 1994 of the issues
paper Stopping the Rip-Offs: Intellectual Property Protection for Aboriginal and Torres
Strait Islander Peoples. This was prepared by the Commonwealth Attorney-General’s
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Department and issued under the auspices of three Ministers in the Keating Labor
Government: Duncan Kerr, Minister for Justice; Robert Tickner, Minister for Aboriginal
and Torres Strait Islander Affairs; and Michael Lee, Minister for Communications and the
Arts.

This-issues paper expanded on recommendations in Creative Nation and outlined the
problems in achieving adequate protection for Indigenous peoples intellectual property
rights under existing intellectual property laws. It surveyed some of the existing
international and domestic laws relating to intellectual property, and suggested a range of
possible options for improving protection for Aboriginal and Torres Strait Islander
peoples’ intellectual property rights.

The paper adopts the terms ‘intellectual property’, and ‘arts and cultural expressions’ to
denote aspects of Indigenous cultures, and defines ‘arts and cultural expressions’ to
‘encompass all forms of artistic expression which are based on custom and tradition
derived from communities which are continually evolving’. Since this paper is bound
within a conceptual framework of ‘copyright’, its discussion is limited to ‘those aspects of
the protection of arts and cultural expression that have a close connection with copyright
law’. It therefore precludes consideration of ‘other areas such as biodiversity and
indigenous knowledge ... [which] ... are sometimes considered to be protected by
intellectual property laws’, since ‘these areas often touch on aspects of intellectual
property protection without involving property rights themselves’.”” The paper is thus
problematic in that it denies the potential for Indigenous rights and interests in biodiversity
and knowledge to be considered as ‘property rights’. As such, this paper does not
adequately address Indigenous intellectual property rights: it deals only with one aspect.

An interdepartmental committee convened by the Department of Communications and the
Arts is currently developing a response to the Stopping the Rip-Offs paper.

Social Justice Reports, 1995

Following the passage of the Native Title Act in 1993, and establishment of a body to
administer the Indigenous Land Fund, the former Government proposed a series of
additional measures to address Aboriginal and Torres Strait Islander peoples’
disadvantage. The proposed social justice strategy recognised that not all Aboriginal and
Torres Strait Islander peoples would be able to claim native title or other forms of land
rights, and that there were many areas of Indigenous disadvantage that would not be
addressed by these initiatives. In formulating its social justice strategy, that Government
released a discussion paper and called for submissions. Among the most prominent
submissions received were those by the Aboriginal and Torres Strait Islander Commission
(ATSIC), the Council for Aboriginal Reconciliation (CAR) and the Aboriginal and Torres
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Strait Islander Social Justice Commissioner of the Human Rights and Equal Opportunity
Commission.

The submission from ATSIC, presented in 1995, consistent with United Nations
statements and Indigenous perspectives, recognised that to Indigenous peoples ‘intellectual
property’ and ‘cultural property’ comprise integral components of what this report termed
‘cultural integrity and heritage protection’.m This report provided the following three
specific recommendations for the protection of Indigenous intellectual property rights:

The Commonwealth Government should amend statutes relevant to intellectual
property rights to safeguard the integrity and ownership of indigenous cultural [and
intellectual] property in a manner which recognises the particular features of Aboriginal
and Torres Strait Islander ownership, including perpetual and communal rights.
(Recommendation 81)

The Commonwealth Government should introduce measures to regulate and ensure
appropriate compensation for agreed use of indigenous intellectual and cultural
property. (Recommendation 82)

The Commonwealth Government must ensure that ATSIC and appropriate indigenous
organisations are fully involved in negotiating the legislative reform and other aspects
of the recommendations relating to cultural protection. (Recommendation 83)62

Similar recommendations were made in the submissions by the Council for Aboriginal
Reconciliation and the Aboriginal and Torres Strait Islander Social Justice
Commissioner.*

The social justice package is not part of the Coalition Government’s agenda, although the
Aboriginal and Torres Strait Islander Commission is carrying out some work on
intellectual property.64

Coalition Government Policy, 1996

The policies of the Coalition Government support the need for improved protection for
Aboriginal and Torres Strait Islander peoples’ intellectual property rights. In its Aboriginal
and Torres Strait Islander Affairs policy the Coalition says that it will ‘ensure that relevant
copyright laws fully recognise the cultural and economic rights of Indigenous artists.’ It is
not certain at this stage whether the Coalition’s policies will be limited to reforms to the
Copvright Act to provide better protection for Indigenous artists, or extend to recognising
the full range of Indigenous peoples’ intellectual property and include consideration of
new sui generis legislation.
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Australian Copyright Council Discussion Paper, Indigenous Intellectual Property Rights: A Copyright
Perspective, March 1997

In March 1997 the Australian Copyright Council released a discussion paper on
Indigenous intellectual property rights. This paper is a valuable contribution to the
literature, and provides a very comprehensive coverage of the issue. As it openly states,
this paper is working within a copyright framework, and its conclusions therefore remain
cautious regarding reforms, suggesting that there may be sufficient remedies within
existing copyright law to provide ‘a measure of protection to the communities of
individual indigenous creators”.”

Heritage, Biodiversity and Native Title

The protection of intellectual property is integral, in Indigenous peoples’ views, to heritage
and land. A number of legislative and other developments on heritage, biodiversity and
land are relevant to Aboriginal and Torres Strait Islander intellectual property rights.

Protection of Indigenous Heritage

The Aboriginal and Torres Strait Islander Heritage Protection Act 1984 provides for the
Commonwealth Minister to make declarations for protection over significant areas, sites or
objects that are under threat of desecration. This Act is a ‘last resort’ to be used when State
or Territory processes have failed. The Commonwealth Act does not include provisions for
protection of non material aspects of heritage, but there is scope in Part IIA of this Act,
enacted for Victoria. Part IIA includes ‘folklore’ in its definition of ‘Aboriginal cultural
property’, which refers to:

- ...traditions or oral histories that are or have been part of, or connected with, the cultural
life of Aboriginals (including songs, rituals, ceremonies, dances, art, customs and
spiritual beliefs) and that are of particular significance to Aboriginals in accordance
with Aboriginal tradition.*®

The Heritage Protection Act was the subject of a review carried out in 1996 by the
Hon. Elizabeth Evatt, AC. The Evatt Report has added to the growing number of reports
and recommendations advocating the need to consider ‘intellectual property’ and other
intangible aspects of Indigenous heritage in legislative and policy reforms.

This report made many recommendations aimed at improving the operation and
effectiveness of the Act for protecting Indigenous heritage, and for achieving better
coordination of heritage protection across all levels of government. Included in these
recommendations are the need to include consideration of intangible components of

26



Intellectual Property Rights

heritage (including intellectual property) in protection measures, and matters concerning
the need to respect confidentiality, and customary restrictions on information in dealing
with heritage protection. The report also recommended that, if State and Territory
governments do not establish appropriate bodies, the Commonwealth Government should
establish an Indigenous cultural heritage committee to ensure that Indigenous peoples have
primary responsibility in deciding the significance of sites. This may allow the potential
for the inclusion of intangible aspects of cultural heritage, including knowledge in
frameworks for protection.

A discussion paper was released by the Aboriginal and Torres Strait Islander Commission
in March 1997, on Proposed Minimum Standards Framework for the Accreditation of
State and Territory Aboriginal and Torres Strait Islander Heritage Protection Regimes.
This paper proposes that protection should be accorded to ‘areas and objects which are
culturally significant to Aboriginal and Torres Strait Islander people, including human
remains, cultural property and historic and archaeological areas (including buildings).’.
The paper considers that the ‘significance of, and the nature of the threat or desecration to,
an area or 6bject is a matter for indigenous people to decide in accordance with their
contemporary traditions’.

The Minimum Standards paper retains the emphasis on notions of physical places or
objects as the primary (or only) manifestations of Indigenous cultural heritage, omitting
any discussion of non-physical aspects. Although there may be some scope within the
approach in this paper for Indigenous peoples to promote the non-physical dimensions of
their heritage in ascribing significance, since the interpretation and management of
heritage ultimately rests with government (the Commonwealth in this case), the focus
appears likely at this stage to remain squarely on physical heritage.

The importance of incorporating Indigenous perspectives on heritage in Government
approaches is recognised in some reports. This has been usefully discussed in a report by
the Australian Heritage Commission released in February 1997, Australia’s National
Heritage: Options for Identifying Heritage Places of National Significance, which drew
attention to the importance of knowledge:

Indigenous people have a strong sense of heritage as including intangible aspects such
as fanguage, song, stories and art, and can be critical of a notion of heritage based too
narrowly on ‘place’. Protecting knowledge associated with a place may be equally or
more important than physical protection of a place. Indigenous understandings of
heritage will need to be acknowledged. . o

Other developments which have raised the problems in protecting Aboriginal and Torres
Strait Islander peoples’ intellectual property rights have included an Inquiry into
Aboriginal and Torres Strait Islander culture and heritage that was commenced by the
House of Representatives Standing Committee on Aboriginal and Torres Strait Islander
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Affairs, and which was discontinued with the change of government in March 1996. The
full reference for that inquiry was:

..to inquire into and report on the maintenance and promotion of Australia’s
Indigenous arts, cultures and cultural identity. This encompasses the full range of
artistic and cultural activities, both traditional and contemporary, including visual art,
craft, language, design, dance, music, drama, storytelling, folklore, writing, sound,
films, heritage, traditional cultural practices and spiritual beliefs.

Of those components that the inquiry was to pay ‘particular attention to’, was the inclusion
of ‘intellectual property rights, including the ownership and integrity of artistic work’. The
inquiry received many comprehensive submissions, and conducted public hearings
throughout several States before it was discontinued.

Indigenous Cultural Property

As advocated in international and Indigenous statements, to Indigenous peoples cultural
property is inseparable from intellectual property, and these together comprise integral
components of their cultural heritage.

Cultural property is generally considered to include a range of objects such as human
remains, artefacts, items of a secret or sacred nature, and historical materials (including
archival and other records). Much of this material is held in museums and other collecting
institutions (both overseas and within Australia), for research and display purposes.
Indigenous peoples claim their rights in this material, as it forms an essential component
of their collective heritage, and is crucial to cultural identity.

Although many museums are actively working with Indigenous people to repatriate
cultural property, there is little or no nationally consistent approach or policy, and no
legislative obligation to repatriate. While the Aboriginal and Torres Strait Islander
Heritage Protection Act 1984 and some State laws may be used to a limited extent for this
purpose, the Commonwealth Act provides only for protection orders of a limited duration
to be placed over collections, while attempts are made to negotiate regarding repatriation.

Some progress towards the development of a national policy was made in the early 1990s
following lengthy and difficult negotiations between Indigenous peoples, museums, and
governments, but this ultimately fell short of achieving an agreed national policy. Limited
success was achieved by the museums association and by the Aboriginal and Torres Strait
Islander Commission, each of which independently finalised policy positions and guiding
principles.
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The challenges to successful achievement of a national policy include matters such as
ownership rights and interests in cultural property, questions of access and provision of
information about such material, and relative roles and responsibilities (including
financial) of key stake-holders, including governments, museums and their organisations,
and Indigenous peoples.68

Protection of Indigenous Secret or Sacred [nformation

Indigenous peoples consider information to be part of their intellectual property, and such
information is regulated and managed according to strict cultural codes and rules. Matters
of confidentiality and secrecy in Aboriginal and Torres Strait Islander societies are integral
to the functioning of these societies, and are closely interconnected with religious, cultural,
political and social systems.“

As with all their forms of intellectual property, knowledge is frequently obtained as
information from Aboriginal or Torres Strait Islander people by researchers, scientists,
government officials and a host of others, often without the consent of the people who
‘own’ the knowledge. As such, rules of confidentiality, often little understood or
-appreciated by the recipients of the information, are breached. Few actions have been
brought by Indigenous people under western laws for breach of confidentiality, despite the
fact that such information is very frequently sought. One case (Foster v Mountford (1976))
that has been documented is the action brought by members of the Pitjantjatjara Council
who in 1976 sought to prevent information obtained by an anthropologist (Mountford)
from being published in the Northern Territory. This action was taken using breach of
conﬁ(;gnce rules, and the court granted the plaintiffs an injunction to prevent sale of the
book.

The problems of confidentiality, especially with regard to Indigenous peoples’ secret or
sacred information, are particularly pertinent to the taking of evidence in courts, and to
hearings and provision of evidence in land and heritage matters. These issues have been
discussed in the 1986 Law Reform Commission’s Report on the Recognition of Aboriginal
Customary Laws, and were prominent in relation to claims that were made under the
Aboriginal and Torres Strait Islander Heritage Protection Act 1984 by Aboriginal people
for heritage protection around the Hindmarsh Island Bridge area. The Hon. Elizabeth
Evatt, AC, devoted some considerable discussion of secret and sacred information in her
1996 report of the review of the Heritage Protection Act, and produced a number of
recommendations aimed at ensuring that heritage protection laws and procedures have
respect for customary restrictions on information.”'
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Protection of Indigenous Knowledge in Biodiversity

Indigenous peoples assert that their intellectual property rights extend to protection for
biological diversity. Although international developments are proceeding in the complex
area of Indigenous cultural rights, there has been relatively little consideration of possible
measures that may provide recognition and protection for Indigenous peoples’ rights in
biological diversity in Australia.

The most significant international development that provides potential for protection of
Indigenous knowledge is the Convention on Biological Diversity, discussed above.

The Conference of Parties to the Convention on Biological Diversity and its technical
advisory body, the Subsidiary Body on Scientific, Technical and Technological Advice,
include in their programs of work consideration of the implementation of Article 8(j)..72
Issues raised by this work include the clarification of the relationship between Indigenous
knowledge and intellectual property rights, and whether Indigenous knowledge can be
construed as a property right.

Developments in Australia gained some momentum following the 1992 United Nations
Conference on Environment and Development. In 1992 the then Commonwealth
Government, with State and Territory governments, endorsed the Intergovernmental
Agreement on the Environment, which includes an agreement to conserve biological
diversity. Following that, in the same year a Task Force on Biological Diversity was
established by the Australian and New Zealand Environment and Conservation Council
(ANZECC) to oversee and report on the implementation of the Convention on Biological
Diversity. Following recommendations from the Task Force, the Council of Australian
Governments agreed in 1992 to implement a National Strategy for Ecologically
Sustainable Development, which includes the conservation of biological diversity as one
of its central objectives.

The Australian Government ratified the Convention on Biological Diversity in June 1993,
and in 1996 the Commonwealth, State and Territory governments endorsed the National
Strategy for the Conservation of Australia’s Biological Diversity. Action 1.8.2 of this
Strategy is to:

Ensure that the use of traditional biological knowledge in the scientific, commercial and
public domains proceeds only with the cooperation and control of the traditional owners
of that knowledge and ensure that the use and collection of such knowledge results in
social and economic benefits to the traditional owners. This will include:

(a) encouraging and supporting the development and use of collaborative agreements

safeguarding the use of traditional knowledge of biological diversity, taking into
account existing intellectual property rights; and
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(b) establishing a royalty payments system from commercial development of
products resulting, at least in part, from the use of traditional knowledge.

The Commonwealth Government is also considering implementation of the Convention in
various committees. The ANZECC Task Force on Biological Diversity recommended that
a Commonwealth/State Working Group (CSWG) should be established to ‘investigate and
report on the strengthening of existing controls governing access to genetic resources’.
This CSWG was established in May 1994, and an interdepartmental committee convened
by the Department of Industry, Science and Tourism was subsequently formed to monitor
the worl7(3 of the CSWG and to develop a Commonwealth position on issues raised by the .
CSWG.

The CSWG has prepared a draft discussion paper which includes a brief outline of
Indigenous peoples' rights in biological and genetic resources, and the inability of existing
intellectual property rights systems to adequately protect these. The paper concludes
however that questions of Indigenous rights and ownership are too complex, are outside
the scope of the Working Group's concerns and being dealt with in other forums. The
paper therefore limits its discussion to the management of access to biological and genetic
resources. '

There are important implications particularly for Indigenous peoples post Mabo for
ownership and control of biological and genetic resources. Given these implications and
the multiple, intersecting and competing rights and interests in these resources, the
CSWG's consideration of these aspects appears to be relatively inadequate.

Another intergovernmental committee convened by the Department of Environment, Sport
and Territories is considering strategies for implementing the Convention; and a
committee convened by the Department of Primary Industries and Energy is dealing with
the FAO International Undertaking and related matters.

It remains to be seen how effectively these developments can incorporate consideration of
Indigenous perspectives, including Indigenous intellectual property rights, particularly in
the light of Australia’s obligations under the TRIPS Agreement.

The links between protection and conservation of biological diversity, and the role of
Indigenous peoples’ knowledge, practices and innovations, are of more than academic
interest. Indigenous peoples are increasingly concerned about exploitation of plants and
animals, and other biological products and derivatives, and of the knowledge about them.
Indigenous biological knowledge is being collected and utilised by pharmaceutical,
cosmetic and other research companies, without regard to the custodians and holders of
this knowledge, and with little or no financial returns to the Indigenous communities.’*
The protection of Indigenous biological and other types of knowledge is not within the
scope of existing patent or other intellectual property laws.
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Native title

The High Court’s 1992 Mabo decision, the Native Title Act 1993, and the 1996 Wik
decision carry potentially large implications for recognition of Indigenous intellectual
property rights. Some writers have suggested that the recognition in common law of native
title rights, could extend to recognising customary laws, including those related to
ancestral designs.75

Given the close connections between intellectual property and land in Indigenous peoples’
perspectives, it is feasible that claims could be made under the Native Title Act, using the
Mabo Decision principles, to assert Indigenous peoples’ rights in intellectual property.
Whatever interpretations are made of these connections, there is no doubt that the Mabo
Decision, the Native Title Act, and the more recent Wik Decision provide firm principles
for the recognition of Indigenous customary laws within the western legal system.76

32



Intellectual Property Rights

Possible Avenues for Reform

There are many possible ways in which reforms can be introduced to provide better
protection for Indigenous intellectual property rights. These range from amendments to a
range of existing laws, through more creative uses of these laws, a variety of common law
and non-legislative approaches, to new sui generis systems which would be designed
specifically for Indigenous peoples’ intellectual property rights and which would provide
greater community control over cultural products and expressions.

While a relatively comprehensive discussion of reforms is contained in the Australian
Copyright Council’s recent discussion paper, given the focus of that paper on a copyright
approach it is ultimately cautious in its recommended solutions.”’

Reforms to Existing Intellectual Property Laws

One possible avenue for providing improved protection for Aboriginal and Torres Strait
[slander peoples’ intellectual property rights is through amendments to existing laws. The
problem with this ‘minimalist’ approach is that it will not go far enough to sufficiently
address intellectual property rights from Indigenous peoples’ perspectives.

Amendments to the Copyright Act might be usefully considered that extend, or waive the
fifty year period for copyright protection, and expand the scope of the Act to include
provisions for copyright protection of non-corporeal forms of work, such as performances.
The provisions in the Copyright Act for performers’ rights may offer some scope for
protecting Indigenous ceremonial performances, but do not recognise the communal rights
in these performances, and protection would still be subject to the limitations within the
Act discussed above. The inclusion of moral rights protection would go some way towards
better protecting Indigenous creators, and enabling them to seek redress for misuse of their
works.

Ultimately, however, copyright and allied intellectual property laws are reactive. They
operate retrospectively: persons who consider that their copyright has been infringed bring
actions under the Copyright Act for redress. Effective use of the Copyright Act also
requires sufficient knowledge of the workings of that Act, access to legal assistance, and
adequate resources to cover costly litigation. These latter requirements may provide
constraints on Aboriginal and Torres Strait Islander people seeking to use this legislative
option.

The Australian Copyright Council has discussed the concept of domain public payant as a
possible avenue for reform. This system would establish a system for the payment of
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royalties to be made, for the commercial uses of works that are in the public domain. As
that paper argues, however, this type of system would be likely to be antithetical to
Indigenous peoples’ interests, as it would depend for its operation on cultural products and
expressions being in the public domain, and therefore freely accessible. This would
increase the risk of exploitation of Indigenous cultural works. Since a domain public
payant system also requires state control, this would deny Indigenous peoples’ wish to
control their own cultural products and expressions, and to receive benefits from the wider
uses of these.”®

Other Legislative Reforms Options: Heritage Protection and Native Title

Greater protection for Aboriginal and Torres Strait Islander intellectual property rights
may be achieved by considering amendments to heritage laws. This avenue is particularly
interesting, as it would be a recognition (consistent with international developments
surveyed above) that Indigenous peoples’ intellectual property is a component of their
cultural heritage.

The principal Commonwealth law for protection of Indigenous heritage is the Aboriginal
and Torres Strait Islander Heritage Protection Act 1984. This Act is designed as a ‘last
resort’ to enable the Minister to issue protection declarations over sites, areas or objects
which are deemed to be of ‘significance’ and which are in threat or danger of desecration.

This Act currently does not include in its provisions scope for protection over non-tangible
aspects of heritage. There is, however, increasing recognition of the fact that Indigenous
heritage is a more inclusive entity, which incorporates the intangible and the expressive
(i.e. song, dance, ceremony, etc) aspects of heritage as well as physical sites or places. A
recent discussion paper produced by the Australian Heritage Commission in relation to the
national heritage register drew attention to the importance of the intangible dimensions of
heritage, and the knowledge associated with sites. Similar assertions have been made in
the recommendations of the report by Elizabeth Evatt on the review of the Aboriginal and
Torres Strait Islander Heritage Protection Act. Some writers have argued that
amendments to the Aboriginal and Torres Strait Islander Heritage Protection Act may be
a more fruitful way to better protection for Aboriginal and Torres Strait Islander peoples’
intellectual property rights.79 It is also significant to note in this regard the provisions of
Part II of the Heritage Protection Act which were introduced for Victoria. These
provisions go further than those in the Commonwealth Act, in that they allow for the
inclusion of items of heritage other than purely physical places or objects in determining
protection. This part of the Act also provides for a system of community control over
heritage—an important aspect also absent from the Commonwealth law.
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Thie Native Title Act 1993, as discussed above, establishes principles for recognition of
Indigenous customary rights. This Act may also be interpreted to include recognition of
Indigenous knowledge as intellectual property rights, within the meanings and definition
of native title. One writer argues that since native title is defined according to the customs
and traditions of the claimant group, this by definition must imply the inclusion of
intellectual property rights, because to Indigenous peoples the ‘knowledge of the
properties of fauna and flora’—a component of their intellectual property—is determined
according to customary laws.®

Non-Legislative Reform Options

"There are options for considering common law reforms, using such mechanisms as
‘blasphemy’, and ‘prerogative rights’. These are also canvassed in the Australian
Copyright Council’s discussion paper.s' While they may establish some useful precedents,
these approaches are of limited effectiveness in providing adequate recognition and
protection for the full subject matter of Indigenous peoples’ intellectual property rights,
and incorporating their cultural perspectives in areas such as communal rights.

The development of guidelines, agreements, protocols, codes of conduct and similar
arrangements are important areas for considering effective reforms. There are some
significant emerging standards internationally, such as the Principles and Guidelines for
the Protection of the Heritage of Indigenous People recommended in the 1995 study of
[ndigesgxous heritage prepared by the United Nations Special Rapporteur, Erica Irene-
Daes.”™

The development of regional agreements, either within the provisions of the Native Title
Act or independently, provides scope for including for Indigenous control of, and full
participation in, management—which could include management of natural and cultural
resources, products and expressions. These regional agreement type developments are
currently being negotiated in the Cape York Peninsula region of Far North Queensland and
in the Kimberley region of West Australia.

One non-legislative measure with some potential to protect Indigenous intellectual
property is the development by the National Indigenous Arts Advocacy Association of an
authentication mark or trademark for Aboriginal and Torres Strait Islander art and cultural
products. This is a label that will attach to cultural groducts, and which will be used to
protect the origin and ‘authenticity’ of the products. 3 Although the authenticity label is
essentially a ‘marketing tool’, designed to protect the consumer more than the Indigenous
producer or community, by ensuring that products are ‘authentic’ it may in time act as an
inducement for galleries, traders, and others in the commercial art and cultural products
market to recognise and respect Indigenous art, and thereby mitigate the potential for
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exploitation and misappropriation. It is also proposed that the development of the label be
accompanied by an information and education strategy about Indigenous art and
authenticity—an initiative that would also assist in protecting Indigenous peoples’
intellectual property rights.

The development and introduction of effective reforms requires an active and committed
approach throughout the entire machinery of government. A proliferation of committees,
working parties and other bodies within the government bureaucracy may be an
impediment to effective reforms. Conversely, with commitment and resources, these
bodies can provide the impetus and the momentum necessary for meaningful and long
term change.

Sui Generis Legislative Options and Community Rights

The inadequacies of existing intellectual property rights systems, and the challenges
imposed by the GATT TRIPS are increasingly moving some communities to consider
developing their own innovative solutions. One of the most potentially powerful is the
development of sui generis systems for cultural protection, and community rights
schemes. Some model legislation has been developed, notably by Third World countries,
which seeks to establish a system for community control over cultural and resource rights.
One such model, outlined by Nijar, suggests a conceptual framework and essential
elements of a rights regime.84

Legislation has been introduced in India providing for community control over cultural
items and resources. This Act, the Provisions of the Panchayats (Extension to the
Scheduled Areas) Act 1996 provides a model which, as well as that suggested by Nijar,
could well be considered by other communities with a view to formulating approaches to
recognition of their community rights. There are also debates among some Third World
development scholars and advocates about sui generis systems for protection of
biodiversity related community intellectual rights biological resources. Some writers have
advocated such an approach, called the Model Biodiversity Related Community
Intellectual Rights Act®

Other Models: Traditional Resource Rights and Intellectual Integrity Rights

Some emerging developments suggest a potential for introducing a more integrated
approach to provide recognition and protection of Indigenous peoples’ intellectual
property rights, and which incorporate the ‘holistic’ approach advocated by Indigenous
peoples. For example, British ethnobotanist Darrell Posey is developing a model based on
what he terms ‘traditional resource rights’. Posey bases his model on a notion of rights
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rather than on a model of commercialisation and commodification. ‘Traditional resource
rights’ defines a ‘bundle of rights’, and Posey advocates an integrated process through
which Indigenous peoples can employ a range of international human rights instruments
and principles of equity and justice to assert their claims to property.86 The advantage this
approach offers is its foundational assertions about social justice, equity and self-
determination: it embraces a more far-reaching set of Indigenous rights issues than more
limited arguments for intellectual property reforms and other legislative measures.

Another model has been suggested in a 1994 Report by the Canadian based advocacy
group Rural Advancement Foundation International (RAFI). In RAFI’s report Conserving
Indigenous Knowledge: Integrating Two Systems of Innovation the authors argue that
Indigenous ;)eoples have a number of options available to them for protecting their
knowledge.8 These include utilising existing intellectual property systems, developing a
new sui generis legal regime, entering bilateral contractual arrangements, and establishing
a system that combines each of these strategies. The RAFI report advocates an integrated
system that combines all these approaches in what the authors term an ‘intellectual
integrity framework’.

The RAFI model and Posey’s work are two emerging developments that move beyond
simply restating the problem, towards attempting to develop some useful approaches based
on a terminology largely free of value laden assumptions.
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Conclusions

This paper has reviewed a range of international and national developments, legislation,
policies, reports and recommendations concerning protection for Indigenous peoples’
intellectual property rights. It is evident that existing copyright and other intellectual
property protection laws do not provide a sufficient basis for protecting Indigenous
peoples’ intellectual property rights. Although the Copyright Act, and to a certain extent
other intellectual property laws, have been used relatively successfully by Aboriginal
people to obtain redress and compensation for misappropriation of their cultural products
and expressions, there is a conceptual gap between Indigenous perspectives and western
intellectual property laws.

The cases that have been brought by Aboriginal artists under the Copyright Act have
demonstrated that this Act can be extended and interpreted in a way that is more
accommodating of Indigenous interests, but there remain some fundamental problems with
the conventional intellectual property approach.

There can be no doubt that amendments to the Copyright Act and other intellectual
property laws are required to provide more effective protection for Indigenous peoples’
intellectual property. The Copyright Act could, for example, be amended to extend the
range of items for which copyright can attach. The term for protection under the Copyright
Act could be extended beyond the current fifty year term to allow for Indigenous cultural
products and expressions of some antiquity to be protected. A greater degree of
information and education is required, so that Indigenous people especially are in a far
better position to understand the laws that are available, and to have improved access to,
and assistance in, using the existing legal framework. f

There is a conceptual gap between existing intellectual property systems and the protection
and recognition of Indigenous peoples’ rights to their cultural knowledge, products and
expressions. Indigenous peoples consider their intellectual property rights are an integral
component of a ‘holistic’ cultural heritage, which includes a wider range of subject matter
than can be accommodated within existing intellectual property laws. Given this, it
becomes apparent that a different system is necessary to protect Indigenous peoples’
rights, and it is for this reason that reforms to existing laws are best accompanied by the
formulation of a new sui generis legislative arrangement that provides for community
controlled decision-making, and financial benefits to Indigenous communities for the use
by the wider community of their cultural products, expressions and knowledge. Although
the terminology will need to be revised so that it is more appropriate to Indigenous
concepts and perspectives, the model proposed in the 1981 folklore report offers a good
basis for consideration of a suitable approach. The proposed model law could be
harmonised with the provisions in the Convention on Biological Diversity, so as to
provide a more integrated scheme for recognition and protection of Indigenous intellectual
property. If a system for community decision-making and financial returns is devised, it
could also-pave the way for greater economic, as well as cultural self reliance.
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Major Issues Summary

Over the millennia, Indigenous peoples have developed a close and unique connection
with the lands and environments in which they live. They have established distinct
systems of knowledge, innovation and practices relating to the uses and management of
biological diversity on these lands and environments.

Much of this knowledge forms an important contribution to research and development,
particularly in areas such as pharmaceuticals, and agricultural and cosmetic products. In
the context of these uses, Indigenous peoples claim that their rights as traditional holders
and custodians of this knowledge are not adequately recognised or protected. They
demand not only recognition and protection of this knowledge, but also the right to share
equitably in benefits derived from the uses of this knowledge.

Existing intellectual property laws offer limited scope for the recognition of Indigenous
peoples’ rights in biodiversity related knowledge and practices. Similarly, native title,
heritage and environmental laws and policies also provide insufficient means for
addressing Indigenous rights in biodiversity-related knowledge and practices.

The challenge is to protect the rights of Indigenous peoples to their knowledge, while also
conserving biological diversity. The Convention on Biological Diversity is one
international instrument that has the potential to achieve both these objectives. Its primary
objective is the conservation and management of biological diversity. It also provides
opportunities for the protection of Indigenous knowledge practices and innovations related
to biodiversity and for the introduction of measures for equitable sharing of benefits with
traditional knowledge holders.

Following Australia's ratification in 1993 of this Convention, the introduction of initiatives
need to be considered that specifically recognise and protect the rights of Indigenous
peoples to their biodiversity related knowledge, innovations and practices.

The introduction of measures that ensure Indigenous peoples share equitably in benefits
derived from the uses of their knowledge will not only protect knowledge, but can also act
as incentives to environmental conservation.

This paper surveys a range of international developments as a context for discussing some
possible measures for the protection of Indigenous knowledge. Successful measures could
include a combination of creative legislative and policy responses to the Convention on
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Biological Diversity, and the use of a range of other laws, policies and instruments. The
integration of Indigenous knowledge and practices with other conventional approaches to
land and environment is also a useful way of achieving recognition and protection for
Indigenous knowledge systems.

Contracts, agreements and protocols are particularly useful for protecting Indigenous
knowledge systems, as these offer the flexibility to include specific negotiated
arrangements for equitable benefit sharing, and can be designed to meet the needs of all
parties. Ultimately, the most effective approach is to establish a dialogue with key interest
groups, such as industry, intellectual property organisations, Indigenous communities and
organisations, governments, and conservation groups. Discussions could then proceed
towards developing an integrated conservation and benefit-sharing system based on a
partnership between the key organisations and sectors.

il
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Introduction

Biological diversity, bioprospecting and Indigenous knowledge

This paper complements an earlier paper Indigenous Peoples and Intellectual Property
Rights, Research Paper No. 20 (1996-97).

Biological diversity or biodiversity refers to the 'variety of all life forms—the different
plants, animals and microorganisms, the genes they contain, and the ecosystems of which
they form a part'. There are three levels of biodiversity—genetic, species, and ecosystem
diversity, all of which form the total diversity of Australia's environments.! Australia is
considered particularly rich in the extent of its diversity of flora and fauna. Some estimates
are that of the 44 000 species of plants in Australia, about 90 per cent occur only in
Australia.”

Australia's biological diversity is under increasing threat of loss due to industrialisation
and urbanisation, land clearances, farming and agricultural activities. A recent World
Conservation Union report has found Australia to have the second highest number of plant
species threatened by extinction of any country in the world.?

The values of biological diversity

Biological diversity is increasingly becoming recognised as important beyond its purely
scientific interest. Social and economic values of biodiversity are assuming greater
significance as a range of different groups, including Indigenous peoples assert their
claims and interests.

A diverse environment provides an important storehouse for the raw materials used in a
range of products and processes, such as in agriculture, medicine, and cosmetics. Many
species are also important in a growing 'bush food' industry. The pharmaceutical industry
is arguably the largest commercial user of plant genetic species, and the development of
these products can create significant opportunities for economic growth for this industry
sector.
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The diverse range of interests in biodiversity raises questions about how to reconcile what
may sometimes be competing interests and values in the natural environment. For
example, the conservation of biological diversity may be at odds with the potential
economic values and uses of biological diversity. This then raises questions as to how we
assign values to nature: can nature be measured in scientific or monetary terms? Who
'owns' nature? Is the natural environment to be preserved as the collective heritage of the
nation, or is it to be subject to the various demands, claims and interests of particular
individuals, communities or groups. Who ultimately stands to benefit most from the
harvesting of natural resources—governments, communities, or others? Can there be a
sound balance between the conservation and protection of biodiversity for its own sake,
and the sustainable uses of it?

Among the diverse interests in the natural environment are those of Indigenous peoples.
There are many aspects to Indigenous peoples' claims and interests in the natural
environment and biological diversity. Indigenous peoples seek recognition and protection
of their distinct rights in knowledge of, and practices relating to the management, use and
conservation of biological diversity. They also seek the introduction of measures to
prevent exploitation of their knowledge, and compensation or financial benefits from the
uses of their knowledge, innovations and practices. At the same time, some customary
Indigenous practices such as hunting, fishing and gathering—often little understood by
non Indigenous people—provide potential conflict with conventional conservation and
environmental management laws, programs and activities.

It is important to recognise that there is the same diversity of views among Indigenous
peoples as there is in the wider community. Some Indigenous people may wish to preserve
biodiversity related knowledge as their collective heritage, while others may see potential
economic benefits to be gained by allowing the use by the wider community of their
biodiversity related knowledge and practices. Some of these issues become apparent when
considering the use of biological diversity for pharmaceutical and other products—an
activity known as bioprospecting.

Bioprospecting

Bioprospecting is the name given to the search for useful plant related substances that can
be developed into marketable commodities such as pharmaceuticals, pesticides and
cosmetics. Increasingly sophisticated biotechnological processes are used to transform
plant derived substances into commercially successful products with global markets. The
patenting of products and substances derived from the natural environment has particular
implications for Indigenous peoples' claims.

A patent is an important component of industrial property law that confers exclusive rights
on the creator of an invention. The conditions required for a patent are that the invention—
either a product or a process—should be new, non-obvious (i.e. it should involve an
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inventive step), and industrially applicable. Another requirement for a patent is that the
invention should be clearly described and documented and made available to wider society
(e.g. through publications in books or journals). The following examples of
bioprospecting and the patenting of biological products raise important issues regarding
the role of Indigenous knowledge, practices and innovations, and the applicability of
patent laws to these.

The neem tree (Azadirachta indica) is found widely throughout parts of India. It forms a
central part of Indian communities' culture and heritage. It is used by these communities
for a vast range of purposes such as in medicines, toiletries, insecticides, fertilisers, and in
agriculture.’ The medicinal, pharmacological and therapeutic properties of neem have
been known about and used for millennia, and it is known in Sanskrit as Sarva Roga
Nivarini, 'the curer of all ailments'.

From the early 1970s, the neem tree began to attract the attention of United States and
global markets. In 1971 a US timber importer noted the properties of the neem tree, and
began importing it. Following testing for a pesticidal product derived from neem extracts,
the importer received clearance for this product from the US Environmental Protection
Agency in 1985, and in 1988 he sold the patent for the pesticide to the transnational
chemical company W. R. Grace & Co.5

The patenting and marketing by Grace of products based on neem derived substances led
to a debate about the appropriation of the intellectual property of Indian communities.
Indian and Third world critics of Grace's approach claim that the preparation of neem
based products has been part of the collective community knowledge of Indian societies
for millennia, and should not have been patented by Grace. They refuted the assertions by
Grace that its methods for developing neem based products were novel, non-obvious and
based on extraction methods that constituted an innovative technique, and therefore
amenable to patenting. Instead, the critics argued that the extraction and preparation of
active substances from neem is a traditional innovation based on millennia of collective
knowledge and practice. The critics state that:

Patent claims on the various processes and products of the neem that are built on the vast
cultural and intellectual heritage of the Indian people, reflect a total devaluation of the
country's intellectual heritage and an arrogance based on the assumption of superiority of
western sciences.

The bioprospecting and patenting of the neem tree has parallels in Australia, as illustrated
by the case of the smokebush.

The smokebush is the common name for Conospermum, a plant that is widespread
throughout parts of western Australia and in parts of some other states. It was used
traditionally by Aboriginal peoples for a variety of therapeutic purposes.® During the
1960s, the smokebush was among those plants that were collected and screened for
scientific purposes by the US National Cancer Institute, under license from the West
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Australian Government. In 1981, some specimens were sent to the US where they were
tested for possible anti-cancer chemicals. No cancer resistant properties were found, and
the samples were stored for several years. Later, in the late 1980s, these samples were
again tested, but this time for potential substances that could cure AIDS. A substance
called Conocurvone was isolated which, when laboratory tested, was found to destroy the
HIV virus in low concentrations.

To develop this substance, in the early 1990s the WA Government granted a license to
Amrad Pty Ltd, a Victorian based multinational pharmaceutical company. The US
National Cancer Institute granted Amrad an exclusive worldwide license to develop the
patent for this anti-AIDS substance. It has been suggested that Amrad provided $1.5
million to gain access rights to smokebush and related species. Some estimates state that
the WA Government would receive royalties exceeding $100 million by the year 2002 if
Conocurvone is successfully commercialised. Given these commercial values on
smokebush and its derivatives, critics argue that there should be provisions for Aboriginal
peoples to share equitably in benefits from this plant, given their role as first having
identified and used the smokebush for its therapeutic and healing properties.’

The collecting and screening of smokebush by scientific interests has been facilitated by
the Western Australian Government's use of its Conservation and Land Management Act
1984. This Act was amended in 1993 to include a clause specifically designed to
encourage state control over biological resources. Some have argued that these
amendments disadvantage Indigenous peoples who claim rights to species, or knowledge
of species in Western Australia, favouring instead, state and industry interests in these.'°

These examples of bioprospecting and patenting of biological and genetic products raise
issues about what is patentable subject matter. Patent law generally defines subject matter
that is deemed patentable in terms of what subject matter is excluded from patent
applications. These exclusions usually comprise discoveries of materials or substances that
already exist in nature, plants or animals or products from these, or biological processes
(other tha;rll microbiological processes) for the production of plant or animal varieties or
products.

Biological diversity, cultural diversity and Indigenous peoples

The loss of rich biologically diverse environments (such as the Amazonian forests)
through activities such as logging, land clearance and mining and development has
profound consequences in its impact on the culturally diverse groups of Indigenous
peoples whose livelihoods depend on these environments. There is in this sense, a direct
relationship between biological diversity and cultural diversity; maintenance of the former
can help preserve the latter. The reverse is also true, since Indigenous peoples are often the
custodians and stewards of biological diversity, the maintenance of cultural diversity is an
important factor in the conservation of biological diversity.
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Despite these important links between cultural, and biological diversity, the recognition of
cultural diversity does not necessarily always exist in harmony with the preservation of
biological diversity. The preservation of cultural diversity is taken to include having a
respect for, and maintaining Indigenous peoples' rights to hunt, fish and gather according
to their customary laws and practices. These practices, as shown below, sometimes
conflict with the interests of conservation and environmental protection.'?

Ultimately, solutions need to be found that can provide a balance between the recognition
and protection of Indigenous cultural rights, and the interests of conservation. Joint
managed protected areas, regional and local agreements, and similar types of arrangements
(discussed below) mag' provide some opportunities for this balance, based on a 'new
Australian land ethic'.!

Indigenous knowledge

Indigenous peoples and the environment

Indigenous peoples have long had a significant interdependence with the lands and
environments in which they live. These lands and environments are vital for their survival,
providing a wide array of substances for food, shelter and implements. They also provide a
source for a variety of objects for both ritual and everyday use. The land and environment
is also significant in Indigenous peoples' cultural, religious and social systems. Indigenous
peoples are custodians and stewards of their lands and environments, and have been
entrusted by ancestral charters to care for these through successive generations.

The land, its features, environments and products form cultural landscapes, which are
given significance by Indigenous belief systems. These cultural landscapes are both the
result of, and provide the focus for, ancestral events. Together with Indigenous peoples'
social, political and religious systems, lands and environments are interwoven into a
tightly integrated cultural system that derive their meaning from the Dreaming. This
integrated cultural system forms the basis for Indigenous knowledge.

What is Indigenous knowledge?

Indigenous people have a vast knowledge of, and capacity for developing innovative
practices and products from their environments. The following distinctive features
characterise indigenous knowledge:

* collective rights and interests held by Indigenous peoples in their knowledge
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* close interdependence between knowledge, land, and other aspects of culture in
Indigenous societies

* oral transmission of knowledge in accordance with well understood cultural principles,
and

* rules regarding secrecy and sacredness that govern the management of knowledge.

Knowledge is a fundamental component of Indigenous culture, and must be considered in
terms of both its sacred and secular dimensions. To Indigenous peoples, knowledge is not
considered independently from its products and expressions, or from actions. These all
form part of a closely integrated cultural system. The physical products and expressions of
Indigenous cultures are intimately connected to the knowledge from which they derive, or
with which they are associated.

Products and expressions of Indigenous knowledge systems include ceremonial and ritual
objects and performances, artistic designs, works and expressions, and song, dance and
story, and subsistence and land and environment management activities (such as hunting,
fishing and gathering, and the use of fire).

Systems of knowledge, and their products and expressions are vital to ensuring the
continuity of Indigenous cultures, and are important vehicles for enabling Indigenous
peoples to adapt their societies and cultures to introduced societies, cultures and
technologies.“ By maintaining cultural diversity, recognition and protection of Indigenous
knowledge can also benefit environmental conservation and sustainable management.

Expressions of Indigenous knowledge

Indigenous ecological knowledge is expressed in many ways. Some particularly important
expressions are customary practices such as hunting, fishing and gathering. Since these
activities require knowledge of customary ways of procuring these resources, the exercise
by Indigenous peoples of their rights to carry out these activities in accordance with their
laws and customs may be regarded as a demonstration of their assertion of their rights to
their traditional knowledge systems. Indigenous customary hunting, fishing and gathering
practices may therefore be considered aspects of rights relating to land:

While caution needs to be exercised to avoid classifying the incidents of Aboriginal title
in terms of English property law concepts, it seems clear that fishing, hunting and
gathering rights can comprise part of Aboriginal title to land. However...while
customary Aboriginal fishing, hunting and gathering rights may be part of the bundle of
rights comprised in Aboriginal title to land, there is no necessary nexus between them."

Another writer argues 'not only is the recognition of Aboriginal fishing and hunting rights
compatible with common law concepts of interests in land, but may in fact act as a catalyst
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for preserving those resources for their common enjoyment and use.'® This point is

supported by Section 223(2) of the Native Title Act 1993 (Cwlith) which defines native title
'rights and interests' to include 'hunting, gathering, or fishing, rights and interests'. These
statements support an argument that it is not only possible, but necessary to devise a
system that can meet the objectives of both conserving biodiversity, and also protecting
Indigenous customary uses of biodiversity.

Conservation and resources legislation varies in all jurisdictions in terms of whether
provisions allow for Indigenous customary or traditional practices. In many cases,
legislation includes some exemptions for Aboriginal people from regulations governing
hunting, fishing and gathering. These exemptions provide limited recognition of
Indigenous peoples' 'traditional’ activities concerning land use.!” Despite these beneficial
provisions, there have been some cases in which conflict has arisen between the
requirements of conservation legislation and Indigenous peoples' actions.

In 1987 an Aboriginal elder from the Gungalida people in Queensland was found to have
contravened the Fauna Conservation Act 1974 (Qld) by taking bush turkey. The plaintiff
had argued that his actions were carried out in accordance with his customary entitlement
to take the animal. The High Court's decision was based on whether the action by the
Aboriginal man had contravened The Criminal Code (Qld) through an 'offence relating to
property'.'® This case shows how the imposition of state conservation laws can sometimes
provide impediments to Indigenous peoples' ability to exercise their customary rights
regarding exploitation of particular species—rights that are based on the accumulation of
ecological knowledge and customary practices.

The competing priorities and interests between Indigenous customary hunting, fishing and
gathering activities, and conservation were among the issues considered in the Australian
Law Reform Commission's 1986 report on The Recognition of Aboriginal Customary
Laws. That report recommended some guidelines to be incorporated into legislation in all
jurisdictions. These guidelines suggested:

* that priority is given to conservation over traditional hunting and fishing activities

* that access is provided to Indigenous people to their traditional lands for the purpose of
hunting, gathering and fishing

* that sea closures are provided to allow for traditional fishing activities to be conducted in
waters adjacent to Aboriginal land, and

* that measures are developed for improved consultation with Indigenous peoples, and for
them to have greater control over land and marine management."
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Challenges to recognising and protecting Indigenous knowledge

Indigenous peoples have for a long time advocated their wish to be recognised as having
unique rights, based on their distinct Indigenous status. While the focus in the quest for
Indigenous rights has been on land rights, Indigenous peoples assert that they also have
rights in the biological resources on the lands, and in the knowledge they possess of these
resources.

Indigenous peoples are increasingly concerned that their knowledge of the natural
environment is being exploited. They assert that the collection, screening, and patenting of
plants and plant products by pharmaceutical, cosmetic and other research companies is
being carried out without due regard for the rights of the Indigenous holders and
custodians of knowledge about biological resources. This bioprospecting is, according to
Indigenous claims, mostly being carried out without the prior informed consent of the
custodians of knowledge, and with little or no provision for financial returns to Indigenous
communities.”> Although Indigenous peoples claim that their knowledge constitutes part
of their 'intellectual property rights', the protection of biological, or other forms of
Indigenous knowledge does not fall within the scope of existing intellectual property laws.

Indigenous knowledge of medicinal and other plants and practices is a significant
contributor to scientific research and development in pharmaceuticals, cosmetics,
foodstuffs, agricultural products, and a wide range of other biologically based products
and processes. The challenge is therefore to develop a system which satisfies the needs of
industry, achieves conservation goals, and also recognises and protects the rights of
Indigenous peoples.

An effective system would incorporate provision for financial and other benefits that flow
from the uses of Indigenous knowledge and practices to be shared equitably with the
Indigenous knowledge holders and innovators. An equitable benefit sharing arrangement
would recognise and protect Indigenous peoples' rights, encourage economic self-
sufficiency for Indigenous peoples, and also provide incentives for the conservation and
sustainable uses of biological diversity. The development of this kind of system poses a
challenge in terms of how it might recognise the distinct property rights held by
Indigenous peoples in their knowledge.

The collective nature of Indigenous rights makes it difficult to establish the extent of, and
the precise social and political dimensions of rights and interests. Establishing the
legitimacy of claims to knowledge and biological resources will require clarification of
clan, family and other group rights and interests in such items.

The antiquity of customary systems of knowledge and practices, and their oral
transmission through generations also present challenges to legislators and administrators
in designing regimes for the recognition and protection of these knowledge systems.
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Rules governing secrecy also pose challenges to those faced with the task of deciding
Indigenous peoples' claims in knowledge. The complex nature of land tenure systems, and
the dispersal and dispossession of Indigenous peoples resulting from the history of
colonisation and dispossession impose constraints on identifying Indigenous biodiversity
related knowledge systems.

Land clearances and erosion arising from farming, agriculture and urban development
have led to an enormous loss of Indigenous customary knowledge and practices relevant to
biodiversity. These, combined with a loss on biodiversity, and changes in growing patterns
and habitats of flora and fauna, means it is difficult for Indigenous people to demonstrate
their exclusive rights to biological species, and knowledge of these.

With the history of colonisation and dispossession, Indigenous peoples have adapted to
modern technologies, lifestyles and cultural systems. This makes it difficult to identify
knowledge that is derived from distinctly Indigenous traditional systems and which
maintained according to traditional or customary practices, as distinct from knowledge
that is everyday, 'common' knowledge.

Finally, the dispersed nature of decision making and authority structures in Indigenous
societies will present difficulties when considering the introduction of measures for
distributing benefits obtained from the uses of Indigenous knowledge back to those
communities in which the knowledge holders belong. It would be difficult to identify a
unit or group that has the traditional authority to make decisions about uses of knowledge
and practices, and responsibility for distributing any financial or other benefits that flow
from the uses of these.

In order to explore some possible solutions to protecting Indigenous knowledge in
biodiversity, it is useful to review the context of international and Australian developments
within which solutions might be proposed.

Protecting Indigenous knowledge and biological diversity—the international
context

International developments provide a potential framework for discussions about the
recognition and protection of Indigenous knowledge.”

Intellectual property rights

The effective implementation of the Convention on Biological Diversity requires the
development of a clear framework for clarifying rights and responsibilities in biodiversity.
It is argued that one factor in the loss of biodiversity is the 'lack of clear property rights
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governing ownership and access to biodiversity'. To address this, 'in many cases better
specification of property rights can encourage the holders of such rights to be responsible
and accountable for the sustainable management of the resources in their control'.”?
Property rights that determine the management of biodiversity 'need to be well specified,
context-specific and enforceable'.”

Consideration of property rights in biological resources is of importance to Indigenous
peoples, who claim that their cultures and livelihoods depend on these resources, and that
their knowledge and practices relating to the natural environment constitute part of their
intellectual property. The problem with this is that existing intellectual property rights
(IPR) systems do not provide for recognition of Indigenous peoples' collective rights in
knowledge relating to biodiversity. IPR systems protect only material forms, and not the
intangible ideas or knowledge associated with these.”* While the Copyright Act 1968 has
been the subject of much of the discussion concerning Indigenous peoples' intellectual
property rights, the Patents Act 1990 is more relevant to Indigenous rights in biodiversity
related knowledge.

To obtain patent rights, a product should be novel and not merely a 'discovery' of
something that occurs naturally. It must also be 'non-obvious', resulting from the
transformation of a natural substance using some technological process. Finally, as with
other intellectual property laws, patents are used to confer property rights on individuals or
corporations—and do not provide for the kinds of group, or collective rights that
Indigenous peoples hold in knowledge and practices. There is also a fixed period for
protection under patent laws, usually up to 20 years, which again does not provide for
Indigenous knowledge that is often the result of millennia of innovation and transmission.

It is possible for 'joint inventors' to take out a patent. In this sense, it is possible in
principle for Indigenous people, whose contributions based on their traditional knowledge
and practices are significant components of patentable inventions and processes, to be
included as ‘joint inventors'. However, in practice, the particular types of knowledge and
innovations of Indigenous peoples are not recognised for the purposes of the Patent Act.”

Other international developments

International standard setting developments and other processes provide a useful context
within which measures for recognising and protecting Indigenous knowledge can be
considered.

The Draft Declaration on the Rights of Indigenous Peoples being developed by a working
group of the United Nations Commission on Human Rights provides, at Article 24, for
Indigenous peoples' rights to 'their traditional medicines and health practices, including the
right to the protection of vital medicinal plants, animals and minerals'. Article 29 provides

10



Biological Diversity and Indigenous Knowledge

that Indigenous peoples are 'entitled to the recognition of the full ownership, control and
protection of their cultural and intellectual property'. These peoples, this Article says:

...have the right to special measures to control, develop and protect their sciences,
technologies and cultural manifestations, including human and other genetic resources,
seeds, medicines, knowledge of the properties of fauna and flora, oral traditions,
literatures, designs and visual and performing arts.

International Labour Organisation Convention 169 (ILO 169") also contains various
provisions (e.g. Articles 4, 5, 8, 13 and 23) relevant to the protection of Indigenous
peoples' cultures, environments, and religious and political systems.

One international development that provides specific opportunities for introducing
measures to protect Indigenous knowledge is the Convention on Biological Diversity,
mentioned above. Article 8(j) of this Convention encourages countries, 'subject to national
legislation' to:

...respect, preserve and maintain knowledge, innovations and practices of indigenous
and local communities embodying traditional lifestyles relevant for the conservation and
sustainable use of biological diversity and promote their wider application with the
approval and involvement of the holders of such knowledge, innovations and practices
and encourage the equitable sharing of the benefits arising from the utilisation of such
knowledge, innovations and practices.

The Conference of Parties to the Convention on Biological Diversity includes on its
agenda for its annual meetings, consideration of Article 8(j) and related provisions. This
work includes attempts to clarify, and define the nature and scope of Indigenous
knowledge, innovations and practices, and the collection and synthesis of case studies.”® In
recognition of the importance of Article 8(j) and Indigenous peoples' interests, in addition
to discussions of this subject at annual meetings of the Conference of Parties, a workshop
on 'traditional knowledge' was held in Madrid in November 1997. At the fourth session of
the Conference of Parties that was held in Bratislava, Republic of Slovakia in May 1998, a
decision was made that there be an ad hoc, open ended intersessional working group to
further consider Article 8(j) and related provisions.

While the Convention on Biological Diversity provides a potentially useful opportunity for
countries to introduce new measures to recognise and protect Indigenous knowledge and
innovations, it also imposes some constraints. The requirement that implementation of
Article 8(j) should be subject to national legislation may be problematic for Indigenous
peoples, especially if existing national laws take precedence, and where these might
contravene, or place limitations on any measures that may be introduced under 8(j).
Conversely, the Convention may encourage countries to introduce special national laws
beneficial for the protection and conservation of Indigenous knowledge, traditions,
innovations and practices.”’

11
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The use of the term 'traditional lifestyles' in the wording of Article 8(j) may also be
interpreted to imply the exclusion of many Indigenous communities who have not retained
their direct connections with lands and resources, but who wish to protect and preserve
their knowledge and innovations.”®

Another UN development important to the recognition and protection of Indigenous
knowledge is the study of Indigenous peoples' culture and heritage by Special Rapporteur
Erica-Irene Daes. This study is useful in its emphasis on the close interdependence in
Indigenous societies between land, environment, and heritage. Daes suggests that to
Indigenous peoples, 'cultural property', 'intellectual property', and biological resources are
all components of their ‘collective heritage'. She states:

...Indigenous peoples do not view their heritage in terms of property at all—that is,
something which has an owner and is used for the purpose of extracting economic
benefits—but in terms of community and individual responsibility. Possessing a song,
story or medicinal knowledge carries with it certain responsibilities to show respect to
and maintain a reciprocal relationship with the human beings, animals, plants and places
with which the song, story or medicine is connected. For indigenous peoples, heritage is
a bundle of relationships, rather than a bundle of economic rights.”

Although this report implies that Indigenous peoples are uniformly opposed to the
commodification of heritage, in practice some Indigenous peoples may regard elements of
their heritage as common property, and seek opportunities to reap benefits from its uses by
the wider community. Any benefit sharing arrangements that may be introduced will need
to provide for the diversity of views and approaches among Indigenous peoples regarding
the economic values of their heritage.

Other developments in environment and conservation

A range of other developments in international standard setting relating to environment
and conservation have particular relevance to the consideration of measures for protecting
Indigenous biodiversity related knowledge. These instruments and statements are
especially useful in that they build up a body of principles relevant to the recognition and
protection of Indigenous peoples' knowledge systems, and may ultimately influence law
and policy development. The most important of these international developments have
resulted from the 1992 United Nations Conference on Environment and Development
(UNCED) held in Rio de Janeiro, Brazil. In addition to the Convention on Biological
Diversity, other outcomes from UNCED are the Rio Declaration, Agenda 21, and the
Statement of Forest Principles.

Agenda 21 provides a charter and program for action for sustainable conservation and
development into the next century. Chapter 26 of Agenda 21 on Recognising and
Strengthening the role of Indigenous Peoples and their Communities contains some
important provisions directly relevant to Indigenous knowledge and management of
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biodiversity. For example Section 26.3(iii) states that Governments should, 'in full
partnership with Indigenous people and their communities', recognise Indigenous peoples'
'values, traditional knowledge and resource management practices with a view to
promoting environmentally sound and sustainable development'. Section 26.6(a) contains
a program statement to implement this principle.

The Rio Declaration states at Principle 22 that:

Indigenous people and their communities, and other local communities, have a vital role
in environmental management and development because of their knowledge and
traditional practices. States should recognise and duly support their identity, culture and
interests and enable their effective participation in the achievement of sustainable
development.

Another outcome from UNCED was the establishment of the Commission on Sustainable
Development (CSD) within the United Nations Environment Programme. An ad hoc Inter-
governmental Panel on Forests within the CSD considered a range of matters concerning
sustainable forest management, including the role of 'traditional forest related knowledge',
a significant area of work relevant to Indigenous peoples' rights to ecological knowledge.

In 1994, the United Nations released a final report on Human Rights and the Environment,
which had been prepared by a Special Rapporteur commissioned by the United Nations
Sub-Commission on Prevention of Discrimination and Protection of Minorities. As an
appendix to this report, a draft Declaration on the Right to the Environment includes
provisions relevant to the protection of Indigenous knowledge. Paragraphs 6 and 13
provide generally for biodiversity conservation, and for equitable benefit sharing from
environmental conservation. Paragraph 14 provides for Indigenous peoples' rights:

Indigenous peoples have the right to control their lands, territories and natural resources
and to maintain their traditional way of life. This includes the right to security in the
enjoyment of their means of subsistence....Indigenous peoples have the right to
protection against any action or course of conduct that may result in the destruction or
degradation of their territories, including land, air, water, sea-ice, wildlife or other
resources.”

These developments provide an important body of statements and principles that can
influence international laws and policies to recognise and protect the customary
knowledge and practices of local and Indigenous peoples.*!

Indigenous peoples' statements and declarations
The Draft Declaration on the Rights of Indigenous Peoples referred to above was

developed mostly by Indigenous peoples and their representatives during many years of
meetings of the UN Working Group on Indigenous Peoples.

13
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Over recent years there has been a series of statements and declarations developed by, or
on behalf of Indigenous peoples which provide specifically for their rights in cultural and
intellectual property, and knowledge, innovations and practices. These developments
generally provide an important emerging 'soft law' of principles for Indlgenous rights
which ultimately must serve to guide, and hopefully influence , law and pohcy

Approaches to protecting Indigenous knowledge

Earlier in this paper mention was made that conventional intellectual property rights
systems provide an inadequate means of protecting Indigenous knowledge. Alternatives to
intellectual property rights systems provide greater opportunities for recognition and
protection of Indigenous rights relating to biological and ecological knowledge,
innovations and practices. Some of these alternative approaches are surveyed here.*?

Benefit sharing approaches, contracts and agreements

The search for, collection and use of products and derivatives from biological diversity
takes its toll on the environment. Bioprospecting also presents challenges for the inclusion
of provisions that recognise and protect the intellectual property rights of the traditional
users and holders of biological knowledge and practices.

Where bioprospecting is carried out, by using the proceeds from these activities to develop
mechanisms for equitable sharing of benefits by Indigenous knowledge holders, it may be
possible to achieve the twin goals of conservation, and the protection of the rights of
knowledge holders and innovators.>* This type of approach would be consistent with the
implementation of Article 8(j) and related provisions of the Convention on Biological
Diversity. There are many examples of arrangements that have been introduced with the
aim of benefit sharing for use of biodiversity. These types of systems are considered to be
more effective than conventional intellectual property rights systems, as they offer greater
flexibility and are not constrained by the limitations of IPR systems discussed above.

Benefit sharing arrangements that have been developed include various forms of contracts,
agreements, and other mechanisms aimed at developing partnerships between different
interest groups, and providing compensation and benefits to knowledge holders. 35 The
advantages of contractual arrangements include their capacity to 'be designed to fit any
conceivable relationship between collaborators’, to 'define the types and amounts of
benefits', and to be able to 'target recipient populations and conservation objectives'. The
benefits offered by contractual arrangements also include the provision of royalties and
advance payments.*®

One example of an approach based on contractual arrangements is what is known as a
system of International Co-operative Biodiversity Groups (ICBGs). These have been

14



Biological Diversity and Indigenous Knowledge

developed from an ‘integrated conservation and development program' wherein
‘appropriately designed natural products research and development can bring both short
and long term benefits to the countries and communities that are the stewards of the
genetic resources'. The proponents of this system state that 'sharing benefits from both the
research process and from any drug discoveries that are made down the road creates
incentives for conservation and provides alternatives to destructive use'. The ICBG
program includes, among other advantages, 'equitable intellectual property and benefit
sharing arrangements'.>’ These systems are being developed in Peru, and in Nigeria.*®

Another example of a contract is an agreement that was developed between the giant
pharmaceutical company Merck & Co. Inc., and the National Biodiversity Institute known
as INBio, a non-profit research organisation established by the Government of Costa Rica.
In this agreement Merck provides up-front funding (an initial $US1 million) to INBio for
screening plants for possible AIDS cures. INBio will receive a share of any royalties that
may result from successful product development. A proportion of the up-front payment
(10 per cent), and 50 per cent of any royalties will be fed directly into conservation
activities.” This arrangement, which is primarily a contract for the screening of
biodiversity, is celebrated by its supporters for its flexibility and the opportunities it
provides for developing negotiated 'guidelines for collecting which can be adapted to meet
the interests of both parties in a way which is unique to each particular situation’.*’

The advocacy organisation Rural Advancement Foundation International (RAFI) has
criticised the Merck/INBio type of bilateral bioprospecting contract, arguing that they 'are
not likely to provide adequate compensation to either indigenous peoples or developing
countries unless they are made within the framework of broader intergovernmental
arrangements'.*! While the Merck/INBlo agreement in Costa Rica is often described as a
model partnership arrangement between a pharmaceutical company and a government, it
may not be especially useful for considering the issue of Indigenous rights, since, as the
authors of one report point out, 'Costa Rica has almost no indigenous people'. These
writers go on to say:

The agreement between Merck and INBio includes training individuals from the
working class as parataxonomists, but they approach the forest as employees with
institutional educations, not as traditional peoples with indigenous knowledge. As a
result, there are no issues of patent rights or land ownership to consider.*?

Another example of a contractual arrangement is one that has been developed by Shaman
Pharmaceuticals Inc., which derives its research from collaboration with Indigenous
peoples and the uses of their traditional knowledge. This company established a non-profit
independent organisation called the Healing Forest Conservancy, which will receive a
proportion of the profits, obtained from Shaman's products. Healing Forest Conservancy
'supports biodiversity conservation and protection of cultural diversity and will
independently determine how resources can best assist indigenous communities and
organisations'.**
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Other types of agreements include know-how' licenses, material transfer agreements, trust
fund mechanisms, conservation compensation initiatives, and an ‘intellectual integrity
framework'. These types of arrangements all provide alternatives to intellectual property
rights systems, and offer, to varying degrees of effectiveness, opportunities to develop
mechanisms for equitable sharing of benefits from bioprospecting with Indigenous
knowledge holders and innovators.*

Rights based approach

One approach that offers scope for recognition of Indigenous knowledge is a system called
protection of 'traditional resource rights' by its proponents. This approach is based on the
systematic use by Indigenous peoples of all the existing instruments, laws and policies
relating to human rights, land, heritage, culture, environment and intellectual property.
Combined with the introduction of reforms to these, as well as the development and
implementation of measures such as contracts, agreements and protocols, this approach
provides Indigenous peoples with a rights based framework in which to pursue their wish
for recognition and protection of intellectual property rights in knowledge and
biodiversity.

The principal developer of this approach, British ethnobotanist Darrell Posey, has written
extensively on the ways in which relevant provisions in the Rio Declaration, the
Convention on Biological Diversity, and a wide range of human rights and other
instruments, in addition to emerging Indigenous and other standards and statements can be
used by Indigenous peoples to achieve better recognition and protection for their
intellectual property rights.*’

Protecting Indigenous knowledge and biodiversity—Australian developments

Implementing the Convention on Biological Diversity

In 1996 the Commonwealth, state and territory governments endorsed a National Strategy
for the Conservation of Australia’s Biological Diversity. Action 1.8.2 of this Strategy is to:

Ensure that the use of traditional biological knowledge in the scientific, commercial and
public domains proceeds only with the cooperation and control of the traditional owners
of that knowledge and ensure that the use and collection of such knowledge results in
social and economic benefits to the traditional owners. This will include:
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(a) encouraging and supporting the development and use of collaborative agreements
safeguarding the use of traditional knowledge of biological diversity, taking into
account existing intellectual property rights; and

(b) establishing a royalty payments system from commercial development of products
resulting, at least in part, from the use of traditional knowledge.

Other environment related developments

A number of other processes within the Commonwealth Government are relevant to
biodiversity and Indigenous knowledge. Various developments arising from the 1992
United Nations Conference on Environment and Development provide a body of
statements and principles recognising Indigenous knowledge. The 1992 National Strategy
for Ecologically Sustainable Development included objectives relevant to the
incorporation of Indigenous perspectives in environment and conservation management.

The 1993 Coastal Zone Inquiry conducted by the former Resource Assessment
Commission included in its considerations Aboriginal and Torres Strait Islander issues.
The resulting report recommended the enactment of Commonwealth legislation which,
among other things:

» recognises Indigenous peoples' right to hunt, fish, gather and engage in other cultural
practices according to tradition or custom

e provides mechanisms whereby the exercise of traditional rights to access and use of
resources can be negotiated with other interests or interested parties (conservation,
pastoral, etc), and

e provides mechanisms to ensure substantive Indigenous peoples' involvement in, and
wherever possible control of, the management of their traditional environments and
resources.*°

Most of these were initiatives developed and introduced by previous governments. It
remains to be seen whether they are to remain on the agenda of the present Government.

A Commonwealth State Working Group on Access to Australia's Biological Resources is
developing a proposal for a framework regulating access to Australia's biological
resources. A discussion paper released in October 1996 proposes a nationally consistent
approach to managing access, and advocates a preferred 'multi-purpose contract system'.
This system is based on the development of contracts between those wishing to collect
biological resources, and the relevant owners of these resources. According to the report,
these types of contracts would have the flexibility to be designed to suit specific
circumstances and conditions, as well as the requirements of laws and policies in the
particular jurisdictions in which they apply. Among the purported benefits of this system
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is that it would 'ensure an equitable return to the jurisdiction of any financial benefits
arising from exploitation of the resource, and to share benefits and other information about

the resource which may assist its further conservation and management'.*’

This report does not deal adequately with questions of ownership and control, preferring
instead to limit its consideration to matters of access only.*”® It also gives inadequate
consideration of the rights and interests of Aboriginal and Torres Strait Islander peoples in
biological resources. Systems that provide return of benefits to jurisdictions will not
necessarily include provisions for benefit sharing by Indigenous peoples within those
jurisdictions.

Another discussion paper released recently entitled Reform of Commonwealth
Environment Legislation discusses proposals to ‘'comprehensively reform the
Commonwealth's environmental law regime', with the objective to 'deliver better
environmental outcomes in a manner that promotes certainty for all stakeholders and
minimises the potential for delay and intergovernmental duplication'.** Among the
measures proposed is a Biodiversity Conservation Act, which will replace a number of
separate conservation acts, and 'result in an improved, inte§rated framework for the
conservation and sustainable use of Australia's biodiversity'.”° There have been some
concerns expressed that the proposed new Biodiversity Conservation Act will not
incorporate any ‘'last resort' provisions for environmental protection by the
Commonwealth, as are presently available under the existing World Heritage Properties
Conservation Act 1983, which is among those Acts the proposed Biodiversity
Conservation Act would replace.5 !

A further problem with the proposals, as detailed in the discussion paper, is the absence of
any references to those components of either the Convention on Biological Diversity, or
the National Strategy for the Conservation of Australia's Biological Diversity that deal
with the preservation of Indigenous knowledge and practices. The only reference that has
implications for Indigenous knowledge relates to controls over access to biological
resources.

The discussion paper states that the proposed Biodiversity Conservation Act will empower
the Commonwealth Government to control access to biological resources by 'allowing
regulations to be made in relation to the management of access to biological resources on
Commonwealth lands and in marine environments under Commonwealth control'.”> The
concern with this is that there is not an adequate discussion, or framework proposed—
either in this discussion paper, or in the discussion paper on access to biological resources
—for the protection of Indigenous knowledge, and the recognition and protection of
Indigenous rights in regard to access, control and ownership of biological resources,
whether on Commonwealth lands or elsewhere.

Recommendations for greater control by, and participation of Aboriginal and Torres Strait
Islander people in the management of environment and conservation, including national
parks and protected areas have been made by many reports over the decades. Some
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noteworthy examples of these reports include the comprehensive and significant 1991
national report of the Royal Commission Into Aboriginal Deaths in Custody (especially
Recommendation 315).%

Despite this proliferation of reports and recommendations, there has been relatively little
in the way of implementing environment and biodiversity related recommendations.
Another area in which recommendations and reports abound in large proportion relative to
their implementation is that of intellectual property rights—which are also relevant to the
protection of Indigenous knowledge.

Intellectual property rights

There has been some attention focussed recently on the issue of Indigenous intellectual
property rights. This has largely been prompted by the release by the former Keating
Government in 1994 of an issues paper called Stopping the Rip-Offs: Intellectual Property
Protection for Aboriginal and Torres Strait Islander Peoples. To formulate its response to
this paper, the Commonwealth Government established an interdepartmental committee
chaired initially by the Attorney-Generals Department, and subsequently by the
Department of Communications and the Arts. As a part of this process, the Aboriginal and
Torres Strait Islander Commission (ATSIC) has sought Indigenous views regarding the
recognition and protection of intellectual property rights.

The Stopping the Rip-Offs paper stated that its aim was to consider only the protection of
what was termed 'arts and cultural expressions', and these only insofar as they related to
the Copyright Act 1968. The principal focus was on finding suitable remedies to the
appropriation of Aboriginal art that had been occurring for decades. The effectiveness of
the Copyright Act in preventing these appropriations was a central consideration. The
government view therefore expressly excluded the protection of Indigenous knowledge in
biodiversity from this process.

Notwithstanding these limitations, ATSIC advocated that since Indigenous peoples
considered that their intellectual property rights did extend to knowledge in biodiversity,
then any reforms to protect Aboriginal and Torres Strait Islander intellectual property must
necessarily also include consideration of knowledge and biodiversity. ATSIC's
involvement in the formulation of a response to the Stopping the Rip-Offs paper therefore
adopted a broader view, consistent with Indigenous peoples' aspirations.

ATSIC established an Indigenous Reference Group comprising Aboriginal and Torres
Strait Islander people with expertise and experience in cultural heritage, the arts, and law,
to provide advice and to manage the consultations with Indigenous peoples. ATSIC also
funded the Australian Institute of Aboriginal and Torres Strait Islander Studies (AIATSIS)
to further develop an Indigenous perspective. In 1997, AIATSIS released a discussion
paper entitled Our Culture, Our Future: Proposals for the Recognition and Protection of
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Indigenous Cultural and Intellectual Property. This paper includes consideration of
possible reforms, legislative, policy and administrative to protect Indigenous rights in
knowledge and biodiversity.

The final report of Our Culture, Our Future, released in mid-1998, makes some 115
recommendations covering a very wide range of law, policy, program and administrative
subject areas. These recommendations include suggesting amendments to legislation
dealing with cultural and intellectual property rights, land, environment and heritage. They
also advocate a range of administrative and common law measures. Arguably the most far
reaching recommendation calls for the introduction of sui generis legislation that
specifically provides for recognition and protection of Aboriginal and Torres Strait
Islander peoples' cultural and intellectual property rights—including rights in biodiversity
and traditional knowledge.

Reforms to existing intellectual property rights laws can extend the capacity of these laws
to recognise and protect intangible cultural expressions such as knowledge, and to shift the
balance in these laws from fostering commercial innovation, towards protecting cultural
rights. The introduction of moral rights provisions to the Copyright Act is a step towards
these types of reforms. Similar moral rights provisions could also be considered for patent
laws.

Native title and regional agreements

The Mabo decision and the Native Title Act 1993, as some writers have argued, provide an
impetus for the recognition of Aboriginal and Torres Strait Islander peoples' rights in, and
knowledge and practices regarding environmental management, and the incorporation of
these into existing management regimes.>* Flowing from the recognition of common law
rights in land, both the Mabo decision and the Native Title Act 1993 also establish
principles for the recognition of other types of Indigenous customary property rights,
including rights in knowledge.>> The content of native title is defined as being based on
the laws and customs of the Indigenous claimants although the precise nature of this
content will ultimately be determined in the courts.

The content of native title 'has its origin in and is given its content by the traditional laws
acknowledged by and the traditional customs observed by the indigenous inhabitants of a
territory'®, and may be shown to include Indigenous knowledge of country. Since native
title is defined according to the customs and traditions of the claimant group, this by
definition must imply the inclusion of Indigenous knowledge as a form of intellectual
property, because to Indigenous peoples, their 'knowledge of the properties of fauna and
flora' is an important component of customary laws.>’

Another aspect of the native title process that potentially has the capacity to provide
recognition of Indigenous rights in knowledge and biological diversity, is the process of
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negotiated agreements, known as regional agreements or Indigenous Land Use
Agreements. Negotiated agreements may be developed either within the provisions of the
Native Title Act (the Preamble and Section 21), or as independent processes. Section 21 of
the Native Title Act provides a potential stimulus for the negotiated settlement of claims,
and a possible mechanism for the achievement of a measure of autonomy for Indigenous
peoples.

A regional agreement may include negotiated arrangements covering virtually any aspect
of government, delivery of services, access to, and management and control of areas,
resources and sites, protocols regarding research, survey and development activities, and
so on. They may also include negotiated arrangements for the integration of Indigenous
knowledge, and customary uses and practices regarding land, environment, and biological
materials into land and environment management plans and strategies.

A regional agreement 'denotes the concept of equitable and direct negotiations between
Indigenous peoples, governments and other stakeholders in a region to recognise the rights
of Indigenous peoples and to protect them under a contemporary legal system'. A regional
agreement 'should not take any pre-ordained form...[but]...'is a means for Indigenous
peoples to define our own solutions and obtain legal, administrative and political
recognition for such definitions'.”® One working definition of regional agreements is as:

...a way to organise policies, politics, administration, and/or public services for or by an
Indigenous people in a defined territory of land (or of land and sea).”

A regional agreement could, in principle, provide for the recognition of Indigenous
peoples' rights to control their own destinies.*’

Discussions about Australian regional agreements are influenced by Canadian
developments such as the James Bay and Northern Quebec Agreements. These types of
agreements often include regimes for the management of environment and heritage. One
commentator has suggested that 'the comprehensive claims process underway in Canada is
often touted as the solution to issues of Indigenous land management, self-determination,
management of public sector programs and services, and native title in Australia'.®!

In Australia, the development of regional agreements is currently focussed on processes,
rather than on the likely content of such agreements. The present amendments to the
Native Title Act include several provisions relating to Indigenous Land Use Agreements
(ILUAs). The term Indigenous land use agreements:

encompasses agreements which may provide for recognition or transfer of the ownership
of country which may or may not be coupled with the authorisation of mining, pastoral
or other developmental activities by indigenous and non-indigenous interests acting
jointly or separately. It covers vesting and joint management of parks and reserves and
agreements for the co-existence of Aboriginal and non-Aboriginal interests or activities
in forests and offshore and internal waters.*?
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Indigenous peoples and their supporters have argued that such land use agreements are the
most appropriate way to develop shared approaches to managing access and other rights
and responsibilities over pastoral leaseholds. These ILUA proposals provide more detail
than the Section 21 provision in the Native Title Act, since they offer a 'flexible system to
assist in the making of agreements which may affect native title', and 'represent a lasting
and economical means of resolving native title issues'.

The main concerns in current negotiations regarding agreements are with the 'regulation of
resource extraction and commercial use of the land, and as noted by one writer,
'conservation values are a latecomer to the equation, but of increasing influence and
importance', since 'efficient exploitation and management of resources is one of the
principal factors that has led to the need for comprehensive negotiated settlements whether

native title is recognised or not'.®

Given the diversity of possible arrangements that may be relevant to the potential
inclusion of Indigenous knowledge and practices, it is feasible to cite many examples of
such arrangements. The Cape York Heads of Agreement, and the agreement between
Quandamooka Land Council and Redland Shire in Queensland, are just two examples of
agreements that have specific references to Indigenous knowledge, Indigenous cultural
and intellectual property, or environmental management.

Other contracts and agreements

Contracts and agreements can potentially offer powerful mechanisms for including
recognition and protection of Indigenous knowledge and practices. Contracts that have
been developed between the pharmaceutical company Amrad and some Aboriginal
representative organisations for bioprospecting may be models for a wider national
approach.

The Commonwealth Government's Indigenous Protected Areas Program is another
initiative which offers a potential basis for developing systems for the recognition and
protection of Indigenous knowledge and practices relating to environmental conservation
and management. This program aims to develop partnerships between Indigenous
landholders and government conservation agencies. Although still in its developmental
stage, this program has the potential for incorporating in such partnerships agreed
strategies for the protection and appropriate management of biodiversity related
knowledge, and for equitable sharing of benefits with the Indigenous knowledge holders.®

Jointly managed national parks also provide good models for incorporating and protecting
Indigenous knowledge, innovations and practices. One example is Uluru—Kata Tjuta
National Park, which is a model of a negotiated sharing arrangement between the
Aboriginal traditional owners, and conservation management agencies.66 The management
plan for this park incorporates Aboriginal traditional knowledge and environmental
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management practices, based on the principle of Tjukurpa, which is the custom and law of
Anangu people, the parks traditional Aboriginal owners.5’

Land and heritage

Federal legislation such as the Aboriginal Land Rights Act (NT) 1976 (Cwlth) and the
Aboriginal and Torres Strait Islander Heritage Protection Act 1986 provide potential
avenues for incorporating reforms to include protection of Indigenous knowledge.
Relevant land and heritage laws in state and territory jurisdictions may also provide
opportunities for recognising Indigenous knowledge.

Existing Commonwealth heritage protection legislation is limited in its capacity to protect
Indigenous knowledge, as it protects only physical heritage. This legislation, the
Aboriginal and Torres Strait Islander Heritage Protection Act 1984 has recently been the
subject of considerable attention in the Hindmarsh Island case, which illustrated some
problems regarding protection of secret knowledge. There has been considerable work
carried out in recent years to review and assess the effectiveness of this Act. One such
review, completed by the Hon. Elizabeth Evatt in 1996, made some recommendations to
improve the operation of this Act.®® These recommendations included advocating the
implementation of measures to recognise and protect Indigenous secret and sacred
knowledge relating to heritage. The Act is presently the subject of proposals for reform,
which will, if implemented, effectively devolve responsibility for decision making over
Indigenous heritage to state and territory governments.

Common law solutions

The potential for recognition and protection by statute law is given support by a number of
common law cases in recent decades that have implications for recognition of Indigenous
customary law and traditional knowledge. Some of these have been specifically brought
under the Copyright Act, and the resulting decisions have gone some way toward
extending the interpretation of copyright law to accommodate Indigenous cultural
perspectives. Among the cases most significant for the potential recognition and protection
of Indigenous knowledge, practices and innovations relating to biodiversity are Milirrpum
v Nabalco Pty. Ltd. (1971), Foster v Mountford (1976), and Milpurruru v Indofurn Pty.
Ltd. (1995). These are discussed in Research Paper No. 20 and elsewhere.®
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Administrative and policy reforms

A range of administrative reforms are suggested in the report Qur Culture, Our Future,
which could provide protection for Aboriginal and Torres Strait Islander peoples' cultural
and intellectual property rights. These include measures such as a Public Domain
Royalties System, and Cultural Contracts.

Integrating different knowledge systems: Indigenous knowledge and western science

One of the challenges to law and policy for the recognition and protection of Indigenous
knowledge is to develop ways in which there can be an integration, or a harmonising of
Indigenous biological and environmental knowledge and practices with western scientific
knowledge. In this way, rather than being considered as conflicting systems, Indigenous
knowledge systems and western scientific knowledge can be combined in a way which
utilises the characteristics of two different systems in a complementary, mutually
reinforcing way. Such an integrated knowledge system can be developed in order to
pursue mutual goals such as land and ecosystem management.

There are many examples of ways in which the integration of Indigenous knowledge
systems and western scientific approaches can be integrated. These include ecological,
botanical and faunal surveys using Indigenous knowledge, and the incorporation of
Indigenous knowledge and practices regarding land and environmental management into
national parks, and in the development of strategies for managing a variety of ecosystems
such as rangelands, wetlands, and marine environments. The development of programs
aimed at establishing Indigenous protected areas, and land and environment conservation
activities such as landcare regimes are also ways in which Indigenous and non-Indigenous
knowledge and practices can be harmonised.

Conclusions

The recognition and protection of Indigenous peoples' rights in their knowledge,
innovations and practices relating to biodiversity is assuming an increasing urgency.
Indigenous knowledge makes a significant contribution to the collection and screening of
plant-related substances, and the development of commercial products such as
pharmaceuticals from these. Often, however, the contribution made by Indigenous
knowledge, innovations and practices is unacknowledged, and little or no financial
benefits are returned to these knowledge holders and innovators for their contribution.

The Convention on Biological Diversity is the single most important international
instrument that provides potential for developing measures for recognition and protection.
Its provisions regarding benefit sharing are especially important.
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While conventional intellectual property rights systems are largely ineffective in providing
recognition and protection for Indigenous knowledge, there are some other avenues that
have the potential to offer solutions.

Alternatives to intellectual property systems offer the most productive opportunities,
especially the introduction of frameworks that provide specifically for the recognition and
protection of Indigenous knowledge.

Contractual arrangements, agreements and partnerships for land and environment
management and conservation offer considerable potential for incorporating mechanisms
for recognition and protection of Indigenous knowledge, innovations and practices relating
to biological resources. In designing these kinds of approaches, however, it is of primary
importance to ensure that they provide for Indigenous peoples to share equitably in
benefits derived from the wider uses of their knowledge, innovations and practices. The
risk is, as highlighted by the Commonwealth State Working Group report, that the focus
will be on supporting the provision of benefits to states and other powerful interest
groups—at the expense of Indigenous peoples within state jurisdictions.

State and territory laws and policies relevant to conservation, and the recognition and
protection of Indigenous rights are diverse and ad hoc. For this reason, the Commonwealth
has an important role in developing a national approach to achieve recognition and
protection of Indigenous rights in biodiversity related knowledge and practices, while at
the same time providing for the interests of conservation, and of industry.

This system, modelled on successful local and international developments, could be
developed to meet the interests of all participants. It would provide for the recognition and
protection of Indigenous knowledge, innovations and practices, enable bioprospecting to
occur, with prior informed consent of knowledge holders and custodians. It would provide
for the equitable sharing of benefits—both financial and non-financial with knowledge
holders and custodians, and it would provide incentives for the conservation and
sustainable management of biological diversity.
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INDIGENOUS RIGHTS IN TRADITIONAL KNOWLEDGE AND BIOLOGICAL DIVERSI
APPROACHES TO PROTECTION!

Michael Davis2

In recent decades there has been a growing interest by pharmaceutical and othe
commercial potential of biological products and derivatives. At the same time, indigen
increasingly voiced their claims and interests in these resources, especially in their traditional knowieéige:
practices associated with the resources. These often competing claims and interests have stimulated debate
about the implications for existing property rights in natural resources, and for the conservation, use and
management of biological diversity. They also highlight the tensions between notions of natural resources as
the common heritage of humankind, and local and specific claims to these resources by indigenous and other
communities as part of their rightful heritage.3

This paper enters the debate by exploring the relationships between indigenous knowledge in biological
resources and intellectual property rights (IPR) systems. In particular, the paper considers the role of the
patent system in terms of its capacity to provide protection for indigenous rights in traditional knowledge
related to the conservation and management of biological diversity.

There are diverse views about the capacity of IPR systems to provide effective recognition and protection
of indigenous rights in biological resources and traditional knowledge. Some people believe it is possible to
seek better protection for indigenous rights by working within the existing system to modify current laws.
However, others argue that conventional IPR systems and indigenous knowledge systems are fundamentally
different, and that an alternative system of recognition and protection is needed for the latter.

This paper examines some of the conceptual challenges in the search for common ground between these
different systems. In reviewing both indigenous and non-indigenous systems of knowledge and innovation,
the paper takes up some of the issues raised by the activity known as bioprospecting — the search for
potentially useful products and processes from natural resources. Following this, the paper briefly considers
some of the approaches being developed which offer the potential for recognising and protecting indigenous
rights in traditional knowledge and biological resources.

Contracts and agreements are considered as potential mechanisms for integrating bioprospecting, conservation
of biodiversity and protection of indigenous knowledge. Other approaches to protecting indigenous rights in
traditional knowledge and biological resources will also be briefly reviewed, such as sui generis systems, regional
agreements and national legislation. The paper will conclude with some suggestions for future directions. '

In offering a critique of IPR systems, the paper argues in support of a better understanding of indigenous
concepts and systems of knowledge. In order to gain this better understanding, the need for greater input from
indigenous people, and also from disciplines such as anthropology, history and political science, is advocated.

1 This paper is substantially based on a consultancy report to IP Australia, completed in 1998. The author would like to thank IP Australia
for permission to use that report as the basis for this article, and is especially grateful to Sue Farquhar of IP Australia for her support
for that project and for her encouragement for the revised version. Discussions with other staff at IP Australia on an early draft also
enabled the author to substantially enhance the final consultancy report. This paper version has benefited from discussions with Donna
Craig, and from the comments of an anonymous reviewer. The ideas and opinions expressed in this paper are, however, those of the
author, and do not represent those of IP Australia or any of the author's employers, present or past.

2 Michael Davis is a researcher and policy specialist with a particular interest in indigenous rights in traditional knowledge and intellectual
property. He currently works with the Aboriginal and Torres Strait Islander Commission in Canberra.

3 See, for example, Cunningham A B, ‘Indigenous knowledge and biodiversity: Global commons or regional heritage?', Cultural Survival

Quarterly, vol 15 no 3, Summer 1991, pp 4-8.
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COMMENTARY

Biodiversity, bioprospecting and indigenous peoples

Biological diversity refers to the variety of species at the gene, species, and ecosystem level. The world's
biological diversity is fast disappearing, mostly as a result of human activities and population growth.
Biological diversity is valuable for several reasons: it supports and sustains diverse popuilations of indigenous
and local peoples; it provides a storehouse of raw materials for use in industry, technology, science and
commerce; and it also has important aesthetic and cultural values.4

Bioprospecting is the search for biological and genetic materials from the natural environment which have
potential uses for pharmaceutical and other products and processes. This activity is conducted by
commercially important industries involved in the manufacture of agricultural, cosmetic, pharmaceutical and
food products. Successful bioprospecting requires an abundant and continued supply of biological diversity.
While bioprospecting makes considerable use of natural resources, it can also, if carried out appropriately,
provide an incentive for the conservation of these resources.

The biologically diverse environments that provide the raw materials for bioprospecting are often important
to indigenous and local peoples as well. These peoples may assert claims to the lands and territories that
support these environments, and also rights to the biological and genetic materials that make up the
environments. The search for biological and genetic materials, and the development of pharmaceutical,
cosmetic and agricultural products and processes from these materials, relies in many instances on
indigenous peoples’ knowledge of the environment and its products. Developed and used over a long period
of time by indigenous and local peoples for a variety of medicinal, cultural and other purposes, this knowledge
is sometimes known as ‘traditional ecological knowledge'.5

Although not all bioprospecting activity directly involves indigenous knowledge, given that indigenous
peoples are increasingly claiming rights in natural environments, knowledge and resources, it is important to
examine the relationships between bioprospecting and indigenous knowledge. There is likely to be an
increasing focus on the potential or actual indigenous knowledge component in biological and genetic
materials, products and processes derived from natural environments.

The use of indigenous knowledge and the patenting of products and processes based on it raises issues
both for indigenous peoples and for the research institutions and industries that use this knowledge. The full
participation of indigenous peoples in bioprospecting, and effective recognition and compensation for their
knowledge, poses a challenge for those developing effective systems for bioprospecting and conservation.
In carrying out bioprospecting, there are increasing obligations to develop measures to protect indigenous
rights in traditional knowledge, and to allow indigenous peoples to share equitably in any benefits that may
result. These measures should also include provisions for obtaining prior informed consent from knowledge
holders for the use of products and processes based on indigenous knowledge, innovations and practices.
The Convention on Biological Diversity 1996 (the CBD) is the most important international instrument which,
if implemented effectively, can allow the introduction of these kinds of measures.

The effective implementation of the CBD would involve, among other things, exploring the capacity of IPR
systems to promote the protection of natural resources and to aid in the exchange of technology and biological
and genetic resources. While IPR systems are available to indigenous peoples, the conceptual differences
between these and indigenous systems of knowledge and innovation create special challenges. The design of
alternatives to IPR, the creative uses of contracts and agreements, the development of regional agreements for
environmental and resource management and control, and the introduction of sui generis approaches and special
legislation are among the approaches that could be considered to address these challenges.

4 See Axt J, Corn M L, Lee M and Ackerman D, Biotechnology, Indigenous Peoples, and Intellectual Property Rights Report for Congress,
Congressional Research Service, Washington DC, 16 April 1993; Gray A, Between the Spice of Life and the Melting Pot: Biodiversity
Conservation and its Impact on Indigenous Peoples IWGIA Document 70, Copenhagen, August 1991.

5  See, for example, Williams N M and Baines G (eds), Traditional Ecological Knowledge: Wisdom for Sustainable Development,Centre

for Resource and Environmental Studies, Australian National University, Canberra 1993.
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INDIGENOUS RIGHTS AND BIOLOGICAL DIVERSITY

Convention on Biological Diversity

The CBD emerged from the 1992 United Nations Conference on Environment and Development (UNCED).
Australia ratified the CBD in 1993. In providing for states to conserve and manage biological diversity, the
CBD contains some important articles relevant to the interests of indigenous peoples. Article 8(j) encourages
countries, ‘subject to national legislation’, to:

. respect, preserve and maintain knowledge, innovations and practices of indigenous and local communities
embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote
their wider application with the approval and involvement of the holders of such knowledge, innovations and practices
and encourage the equitable sharing of the benefits arising from the utilisation of such knowledge, innovations and
practices.

Article 10(c) states that Contracting Parties:

shall, as far as possible and as appropriate ... protect and encourage customary use of biological resources in
accordance with traditional cultural practices that are compatible with conservation of sustainable use requirements.

Articles 17(2) and 18(4) are also relevant, as these concern the exchange of information, and technical and
scientific co-operation, which includes ‘indigenous and traditional knowledge and technologies’.

The Conference of Parties to the CBD includes on the agenda of its meetings regular consideration of
art 8(j) and related provisions. Much of the present focus of this work is on attempts to clarify and define the
nature and scope of indigenous knowledge, innovations and practices, and to analyse case studies
submitted by participating countries.® As part of its work on this issue, the CBD Secretariat convened a
workshop in Madrid in November 1997. The fourth session of the Conference of Parties (COP4), held in
Bratislava, Republic of Slovakia in May 1998, decided to establish an ad hoc open ended inter-sessional
working group to further consider art 8(j) and related provisions.

While the CBD does provide a potentially useful opportunity for countries to introduce new measures
recognising and protecting indigenous knowledge and innovations, it also imposes some constraints. The
requirement that implementation of art 8(j) should be subject to national legislation may be problematic
for indigenous peoples, especially if existing national laws take precedence, where these might
contradict or place limitations on any measures introduced under art 8(j).” The CBD encourages but does
not oblige countries to respect and preserve indigenous knowledge. It does, however, provide
an opportunity, if used appropriately, for countries to introduce special national laws beneficial for
the protection and conservation of indigenous knowledge, traditions, innovations and practices.8

6  See UNEP. Convention on Biological Diversity, Subsidiary Body on Scientific, Technical and Technological Advice, Second Meeting
Montreal, 2-6 September 1996; ‘Knowledge, innovations and practices of indigenous and local communities’, Note by the Secretariat,
UNEP/CBD/SBSTTA/2/7, 10 August 1996; UNEP. Convention on Biological Diversity, Conference of the Parties to the Convention on
Biological Diversity, Third Meeting Buenos Aires, Argentina 4-15 November 1996; 'Knowledge, innovations and practices of indigenous
and local communities: Implementation of Article 8(j)'. Note by the Executive Secretary, UNEP/CBD/COP/3/19, 18 September 1996.

7  See for example Craig D, ‘Implementing the Convention on Biological Diversity: Indigenous peoples’ issues’, Contribution to IUCN
Commission on Environmental Law, Technical Paper on Legal and Institutional Issues Arising from the Implementation of the Convention
on Biological Diversity presented to the Regional Conference on the Biodiversity Convention, Manila 6-8 June 1994; Glowka L,
Burhenne-Guilmin F and Synge H, in collaboration with McNeely J A and Gundling L, A guide to the Convention on Biological Diversity
(Environmental policy and law paper no 30). IUCN, Gland, Switzerland 1994.

8 See, for example, the introduction by the Philippines of a law, Executive Order No 247. which regulates the research, collection and

use of biological and genetic resources. This is discussed below.
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Some examples of national laws and developments for regulating access to, and control over natural
resources are surveyed below. Articles 10(c), 17(2) and 18(4) lack the explicit qualifying language of art
8(j), and could therefore possibly be given more emphasis when encouraging the effective
implementation of the CBD to recognise indigenous interests. However, the language throughout the CBD
generally retains a cautious flavour, stating that Contracting Parties ‘shall’ (rather than ‘must’ or ‘should’),
and using qualifying phrases such as ‘as far as possible’, and ‘as appropriate’.

The use of the terms ‘traditional lifestyles’, ‘traditional cultural practices’, and ‘traditional knowledge and
technologies’ in the CBD could be interpreted to imply the exclusion of many indigenous communities
which have not retained their direct connections with lands and resources, but which nonetheless wish to
protect and preserve their knowledge and innovations.? The implications of the use of the term ‘traditional’
in the context of discussions about indigenous ecological knowledge is a problematic one, as will be
discussed below.

The use of the term ‘customary’ in art 10(c) possibly has a more appropriate sense than ‘traditional’, since
it more typically implies a set of continuing and adaptive practices which are informed by cultural rules and
which are transferable to a variety of situations and usages.

~In 1996, the Commonwealth, State and Territory governments endorsed a National Strategy for the
Conservation of Australia’s Biological Diversity. This National Strategy is a key component in the Australian
Government's program to implement the CBD. Action 1.8.2 of this Strategy is designed to:

[e]nsure that the use of traditional biological knowledge in the scientific, commercial and public domains proceeds only

with the cooperation and control of the traditional owners of that knowledge and ensure that the use and collection of

such knowledge results in social and economic benefits to the traditional owners. This will include:

(a) encouraging and supporting the development and use of collaborative agreements safeguarding the use of
traditional knowledge of biological diversity, taking into account existing intellectual property rights; and

(b) establishing a royalty payments system from commercial development of products resulting, at least in part, from
the use of traditional knowledge. 10

While both the CBD and the National Strategy provide sound principles and a framework for introducing
measures to recognise and protect indigenous knowledge, innovations and practices, effective
implementation has not yet been achieved. Some outstanding issues which need to be resolved include
clarifying ownership of biological resources, and ascertaining Commonwealth, State and Territory relations
and jurisdictional responsibilities over natural resources. The implementation of art 8(j), 10(c) and related
provisions offers particular challenges. The design of an effective system for recognition and protection
hinges on the need to better define, characterise and understand the nature and diversity of indigenous
knowledge, innovations and practices.

The Environment Protection and Biodiversity Conservation Act 1999 (Cth) recently passed by the Australian
Parliament represents a missed opportunity to fully and effectively include provisions explicitly implementing
the CBD, especially in relation to the recognition and protection of indigenous knowledge.

Indigenous systems of knowledge and innovation

Systems of knowledge and innovation in indigenous societies are interconnected with other elements of
indigenous cultural systems. As an integral part of these interconnected systems, indigenous peoples have
a vast knowledge of, and capacity for, developing innovative practices and products from their environments.
Although it is inappropriate to generalise, the following features may be said to broadly characterise
indigenous knowledge systems:

9  Craig D, above note 7; Glowka L, Burhenne-Guilmin F and Synge H, in collaboration with McNeely J A and Gundling L, above note 7.
10 Commonwealth of Australia, National Strategy for the Conservation of Australia’s Biological Diversity 1996, p 14.
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¢ indigenous peoples often hold communal rights and interests in their knowledge;

¢ there is a close interdependence between knowledge, land, and spirituality in indigenous societies;

* knowledge is passed down through generations in indigenous societies;

e knowledge, innovations and practices are often transmitted orally in accordance with customary rules and

principles; and .

e there are rules regarding secrecy and sacredness that govern the management of knowledge.

These features not only serve as a working definition for indigenous knowledge; they also preclude such
knowledge from being subject to protection under existing IPR systems. Although the above features are often
thought of as defining characteristics of indigenous knowledge systems, as previously noted, such
generalisations are problematic. More work is needed to explore the diversity of indigenous knowledge
systems as these are ultimately specific to particular local communities and groups.

Although subject to further clarification and detailed local studies, some further general principles may be
relevant. For example, indigenous knowledge has both sacred and secular dimensions, and both aspects
should be accorded equal validity. For indigenous peoples, knowledge is not considered independently of its
products, expressions, or actions. Instead, these elements all form part of a closely integrated cultural system.
The physical products and expressions of indigenous cultures are intimately connected to the knowledge
from which they derive, or with which they are associated. These products and expressions of indigenous
knowledge systems include ceremonial and ritual objects and performances, artistic designs, works and
expressions, song, dance and story, and subsistence and land management activities such as hunting,
fishing and gathering, and the use of fire.

The protection, management and transmission of indigenous cultural and ecological knowledge, products
and expressions is vital to ensuring the continuity of indigenous cultures, and for enabling indigenous peoples
to adapt their societies and cultures to introduced societies, cultures and technologies.!! One important way
in which indigenous peoples maintain their cultural diversity is through the practice of indigenous knowledge.
Recognition and protection of indigenous knowledge can also benefit environmental conservation and
sustainable resource management.

Tradition and innovation in indigenous societies

The word ‘tradition’ is often used to denote lifestyles, cultures, knowledge and practices that were used in
the past, or which belong to the time before the arrival of Europeans.12 Reference to indigenous knowledge
as ‘traditional knowledge’ should not imply that such knowledge belongs to the past. This knowledge is
continuous, and it evolves and adapts to suit changes in living situations. The term ‘tradition’ is also
sometimes used to contrast a type of knowledge which differs from modern science. In this sense, the term
‘lore’, or ‘folklore’ is sometimes employed to denote indigenous cultural knowledge and practices, and to
distinguish these from Western ‘science’ or ‘law’. These terms are, however, sometimes pejorative, and serve
only to perpetuate the linguistic and discursive marginalisation of indigenous cultures. 13 )

‘Traditional’ knowledge is defined as that which develops over a very long period of time, and is transmitted
down through generations. It is based on a ‘complex fabric of existing practices and understandings’.14
To avoid the misconception that indigenous knowledge is unchanging and tied to the past, the term

11 See, for example, Morphy H, ““Now you understand™: an analysis of the way Yolngu have used sacred knowledge to retain their
autonomy’, in Peterson N and Langton M (eds), Aborigihes, land, and land rights Australian Institute of Aboriginal Studies, Canberra
1983, pp 110-133.

12 Lewis H T, ‘Traditional ecological knowledge: some definitions’, in Williams N M and Baines G, above note 5.

13  On discourses of dispossession in Western legal and political terminology, see for example Davis M, ‘Competing knowledges?
Indigenous knowledge systems and Western scientific discourses’, paper presented to conference on Science and Other Knowledge
Traditions, James Cook University, Cairns 23-27 August 1996.

14 Hunn E, 'What is traditional ecological knowledge?’, in Williams N M and Baines G, above note 5, pp 13-15.
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‘traditional’ as employed throughout this paper is taken to mean a dynamic and evolving set of customs
and practices.

There are some important considerations in the relationships between knowledge, and its tangible
applications and practices. For example, where traditional practices such as customary burning, hunting,
gathering and fishing activities are no longer carried out, this does not necessarily mean that there has been
a loss of knowledge of these activities. In a slightly different scenario, if practices are carried out using new
methods and technologies such as firearms and vehicles, this may not imply that the practices have no basis
in traditional knowledge or activities. Rather, it is likely that there has been adaptation to modern demands
and conditions. Taking all these kinds of situations into consideration, the knowledge that provides a source
for and guides indigenous people’s practice is a complex mixture of what might be called ‘traditional’, and
‘new’ knowledge. It is the result of living within a dominant society and developing survival technologies for
adapting to the diverse situations in which indigenous peoples live, which have been accumulated through
interaction with the wider community.

JIndigenous knowledge and the Native Title Act 1993 (Cth)

The effective development of a system for the effective recognition and protection of indigenous knowledge
poses some challenges to policy and decision-makers. Indigenous customary forms of property rights in land are
now incorporated into Australian law through the Mabo [No 2]'5 decision and the Native Title Act 1993 (Cth) (NTA).
However, there is as yet insufficient clarity regarding indigenous rights in natural resources, or in the intangible
heritage that may attach to, flow from, or form elements of native title rights in land. Among the matters which need
to be further considered (more generally throughout all jurisdictions) is the relationship between indigenous claims
in biological and genetic materials and land tenure. Also, the precise correspondence between indigenous claims
in biological and genetic resources and property rights in Western law needs further analysis. Another important
issue is the need to clarify the nature and distribution of rights and interests and decision-making processes in
indigenous societies, in order to better understand situations in which there may be competing claims in biological
and genetic resources. The connections between indigenous resource based rights, land rights and native title
are other aspects that require further study.

Central to these considerations is the relationship between indigenous peoples’ rights and interests in
traditional knowledge relevant to the conservation and use of biological resources, and IPR systems. For
products and processes to be protected under IPR systems, they must be shown to be the result of creative
or intellectual endeavour which has substantially altered them from their original state. It is debatable whether
indigenous peoples’ claims to biological resources on this basis can be considered claims to rights in
‘intellectual property’, since the biological resources that are subject to claim have generally not been
substantially modified for the purposes of protection under IPR systems. This issue is explored in more detail
below in relation to patents.

In Mabo and Ors v State of Queensland [No 2] Brennan J stated that:

native title has its origin in and is given its content by the traditional laws acknowledged by and the traditional customs
observed by the indigenous inhabitants of a territory. The nature and incidents of native title must be ascertained as a
matter of fact by reference to those laws and customs. 16

The precise nature of the content of native title will ultimately be determined in the courts. Native title
recognises that Aboriginal and Torres Strait Islander peoples have a special connection to the land. It
recognises, in the common law of Australia, a unique form of property right that differs from conventional
forms of title. However, to demonstrate that native title property rights extend to indigenous traditional

15 Mabo and Ors v State of Queensland (No 2) (1992) 107 ALR 1.
"16 As above at 42.
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knowledge provides a challenge, since proof of native title requires, firstly, proof of possession in order to
establish ownership.17 The emphasis in proving possession is on establishing a continuous link with the land
in question, principally through genealogical continuity; that is, the claimants are required to establish an
unbroken connection with those who held the land at the time of European occupation. It is an open question
whether this connection can be demonstrated through the expression or practice of indigenous knowledge.
In examining the categories of proof required in order to establish native title, Mcintyre suggests that
‘unbroken physical presence on the land need not be proved’. He argues that native title may exist:

so long as there is substantial maintenance of a traditional connection with the land; or occupation consistent with the
‘relevant circumstances, including the nature, utility, value and location of the land, and the conditions of life, habits and
ideas of the people living in the area’.18

A similar view is propounded by Bennett, who argues that the NTA may be interpreted to include
recognition of indigenous knowledge as an intellectual property right within the meanings and definition of
native title. In this sense, since native title is defined according to the customs and traditions of the claimant
group, then by definition it must imply the inclusion of indigenous knowledge as a form of intellectual
property. The rationale for this argument is based on the notion that indigenous peoples consider that
‘knowledge of the properties of fauna and flora’ is part of their intellectual property, and is an important
component of their customary laws.19

Indigenous peoples’ land related activities and customary practices provide additional insights into the ways in
which indigenous knowledge is expressed. These practices include customary hunting, fishing and gathering
activities. If these activities can be shown to constitute expressions of native title, then it can be argued that
indigenous knowledge is also, by implication, a native title right.20 Although indigenous hunting, gathering and
fishing practices appear to be connected to native title, the precise legal nature of the connection is not clear. Do
these activities flow from indigenous title in land, or are they separate incidents of title in natural resources,
independent from title to lands or waters?2! What is the relationship between these rights in natural resources, and
the knowledge systems that provide the basis for indigenous peoples’ uses of them?

These questions may be considered by exploring the relationship between indigenous knowledge and
customary law. If indigenous knowledge is assumed to form the basis for customary law, then hunting, fishing
and gathering, as customary activities, are also expressions of indigenous knowledge.22

In the Mabo [No 2] decision, Deane and Gaudron JJ stated that Aboriginal title:

preserves entitlement to use or enjoyment under the traditional law or custom of the relevant territory or locality [and
that) the contents of the rights and the identity of those entitled to enjoy them must be ascertained by reference to that
traditional law or custom.23

17 See Mcintyre G, 'Proving native title', in Bartlett R H and Meyers G D (eds), Native Title Legislation in Australia The Centre for
Commercial and Resources Law, The University of WA and Murdoch University, Perth WA 1994, pp 129-131.

18 As above p 156, quoting McNeil K, Common Law Aboriginal Title, Clarendon Press, Oxford, 1989, p 201.

19 Bennett D, ‘Native Title and Intellectual Property’, in Burke, P (ed), Land, Rights, Laws: Issues of Native Title Australian Institute of
Aboriginal and Torres Strait Islander Studies, Canberra, Native Titles Research Unit, issues paper no 10, April 1996.

20 As above.

21 Sweeney D, ‘Fishing, hunting and gathering rights of Aboriginal peoples in Australia’, UNSW Law Journal, vol 16 no 1, pp 97-160 at p 103. Note
that as this paper was going to press, further clarification of native title rights in fauna was provided by the High Court's decision in Yanner v Eaton.
In this decision the majority judges upheld the appellant’s native title right to hunt crocodiles: Yanner v Eaton [1999) HCA 53.

22 The relationship between hunting, fishing and gathering, and customary law is discussed in Fisher M, Aboriginal customary law: the
recognition of traditional hunting, fishing and gathering rights Australian Law Reform Commission, research paper no 15, May 1984.

23 Mabo and Ors v State of Queensland (No 2) (1992) 107 ALR at 83.
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Deane and Gaudron JJ also addressed the issue of ‘tradition’ by arguing that:

the traditional law or custom is not, however, frozen as at the moment of establishment of a Colony. Pravided any
changes do not diminish or extinguish the relationship between a particular tribe or other group and particular land,
subsequent developments or variations do not extinguish the title in relation to that land.24

Sweeney argues that ‘there is little doubt that those rights include the right of the traditional owners to hunt,
gather and forage on the land and to fish in its rivers and adjacent seas’.25 He supports this argument by
referring to the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth) which at s 3(1) ‘requires persons
claiming to be the traditional owners of the land to, inter alia, establish that they are “entitied by Aboriginal
tradition to forage as of right over that land™ .26 Sweeney elaborates on this point by stating that:

[w]hile caution needs to be exercised to avoid classifying the incidents of Aboriginal title in terms of English property
law concepts, it seems clear that fishing, hunting and gathering rights can comprise part of Aboriginal title to land.
However ... while customary Aboriginal fishing, hunting and gathering rights may be part of the bundle of rights
comprised in Aboriginal title to land, there is no necessary nexus between them.27

The NTA supports this connection between customary practices and native title, as it defines native title
‘rights and interests’ to include, at s 223(2), ‘hunting, gathering, or fishing, rights and interests’. Following on
from this connection, Meyers predicts that:

not only is the recognition of Aboriginal fishing and hunting rights compatible with common law concepts of interests
in land, but may in fact act as a catalyst for preserving those resources for their common enjoyment and use.28

Despite these assertions, it will still need to be determined in law whether indigenous hunting, gathering and fishing
rights are in fact property rights, and, if they are, whether they flow from, or are conditions of, native titie property rights.
A recent native title decision by the Federal Court has some important implications for the connections
between indigenous use and control of land based natural resources, and hence of indigenous rights in
biological knowledge and practices. In Ben Ward v State of Western Australia,2® handed down in the Federal
Court in Perth on 24 November 1998, Lee J found that the Miriuwung and Gajerrong people hold native title
rights to an area including parts of Western Australia and the Northern Territory. This case is useful for
discussions about indigenous biological and environmental knowledge because the Court determined that
the claimants held not only native title rights to occupation, use and enjoyment, but other rights relating to
access, control and use of resources. These rights are:
¢ the right to control the access of others to the determination area;
e the right to use and enjoy resources of the determination area;
¢ the right to control the use and enjoyment by others of resources of the determination area;
e the right to trade in resources of the determination area;
e the right to receive a portion of any resources taken by others from the determination area;
e the right to maintain and protect places of importance under traditional laws, customs and practices in the

24 Mabo and Ors v State of Queensiand (No 2) (1992) 107 ALR at 83.

25 Sweeney, above note 21, p 104.

26 As above, p 104, note 36.

27 As above.

28 Meyers G D, ‘Aboriginal rights to the “profits of the land": the inclusion of traditional fishing and hunting rights in the content of native
title’, in Bartlett R H and Meyers G D (eds) above note 17, p 215.

29 Ben Ward on Behalf of the Miriuwung and Gajerrong People v State of WA and Ors (1998) 1478 FcA. See (1999) 4 (1) AILR 59.
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determination area; and . :
e the right to maintain, protect and prevent the misuse of cultural knowledge of the common law holders

associated with the determination area.30 ‘

The precise definition of ‘resources’ is not clear from this determination, but they extend to natural living
resources such as animal and plant species and products used for cultural and other purposes, then this
might also imply a right in indigenous knowledge relevant to the management and conservation of these
resources. The right to ‘maintain, protect and prevent the misuse of cultural knowledge of the common law
holders’ appears in particular to offer a clear opportunity to introduce specific mechanisms for the native title
holders in this region to protect their intellectual property rights in knowledge, innovations and practices
relevant to the maintenance of the natural and cultural resources in the area. .

Increasingly, courts are moving towards the recognition — within an IPR framework — that indigenous people’s
cultural and intellectual property rights may extend to rights in cultural knowledge held by collective land owning
groups. For example, the relationship between intangible cultural knowledge — indigenous intellectual property
— and the land owning group has been acknowledged in a recent decision relating to the Copyright Act 1968
(Cth), handed down by the Federal Court on 3 September 1998. In John Bulun Bulun v R & T Textiles Pty Ltd, Von
Doussa J upheld the rights not only of the individual Aboriginal artist, but also of the clan group that holds the ritual
knowledge embodied in the artwork to seek redress under the Australian legal system.3! This landmark decision
recognises the communal rights in cultural knowledge of a land owning group, and allows the group to seek legal
redress for the unauthorised use of their cultural knowledge in works of art.

Besides developments in IPR systems, another area of law and policy making which may offer opportunities
for the recognition and protection of indigenous knowledge is the negotiation of regional agreements or
Indigenous Land Use Agreements. The development of negotiated agreements can be pursued either within
the provisions of the NTA32 or as independent processes. Section 21 of the NTA provides a potential stimulus
for the negotiated settlement of claims, and a possible mechanism for the achievement of a measure of
autonomy for indigenous peoples. The recent Native Title Amendment Act 1998 (Cth) also includes provisions
for the negotiation of Indigenous Land Use Agreements.

Regional agreements provide significant opportunities for the development of partnerships between
indigenous peoples, governments, corporations, companies and other organisations and bodies. In
formulating such partnerships, there could be opportunities to develop specific approaches to recognising
and protecting indigenous rights in traditional knowledge, natural and cultural resources, and land and
environmental planning, management and control. These approaches potentially provide opportunities for
indigenous peoples to introduce into the negotiations and planning their own concepts, based on their
customary laws, codes of ethics and notions of sustainability and responsibility for looking after their country
and its resources. Models such as those being pursued in Canada may provide useful insights.33

30 As above at 89.
31  John Bulun v R & T Textiles Pty Ltd (1998) 3 AILR 547. See also Hardie M, ‘The Bulun Bulun case’, ILB, vol 4 issue 16 {November 1998),
pp 24-26.

32 Preamble and s 21.
33 There is a large and growing literature on regional agreements. See for example Fenge T, Political Development and Environmental

Management in Northern Canada: The Case of the Nunavut Agreement North Australia Research Unit discussion paper no 20 (October
1993), North Australia Research Unit, Australian National University, Canberra 1993; Richardson B J, Craig D and Boer B, ‘Indigenous
peoples and environmental management: a review of canadian regional agreements and their potential application to Australia’,
Environmental and Planning Law Journal, Pt | vol 11 no 4 (August 1994), pp 320-343; Richardson B J, Craig D and Boer B, ‘indigenous
peoples and environmental management: a review of canadian regional agreements and their potential application to Australia’,
Environmental and Planning Law Journal, Pt Il vol 11 no 5 (October 1994) pp 357-381; Richardson B J, Craig D and Boer B, Regional
Agreements for Indigenous Lands and Cultures in Canada: A Discussion Paper North Australia Research Unit, The Australian National
University, Darwin 1995; Jull P and Craig D, ‘reflections on regional agreements: yesterday, today and tomorrow' 2 AILR (1997), pp 465-493;
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Governments are also trying to define and clarify access to, control and ownership of biological
resources in Australia more generally. In late 1996, a Commonwealth/State working group issued a
discussion paper that explored some options for developing a framework to regulate access to Australia’s
biological and genetic resources. Further work is also being considered on the basis of submissions
received in response to the discussion paper. Clarifying rights in biological resources is a difficult task,
given the extent of laws, the diverse and somewhat ad hoc jurisdictional responsibilities, and the range of
interests involved. Further work in this area will need to give a higher priority to gaining a better
understanding of indigenous peoples’ claims and interests, including their claims for ownership and
control over biological and genetic resources.34

Gaining a deeper understanding of indigenous rights and interests in traditional knowledge and practices
regarding biological resources will require a conceptual shift away from the IPR system. The IPR system is
rooted in a eurocentric legal framework that encourages the dominance of monopolistic and commodity
based approaches to creativity, and promotes the hegemony of legal specialists and commercial
entrepreneurs. What needs to be encouraged is greater participation of indigenous peoples and the
involvement of disciplines such as anthropology, political science, and history. More attention will need to be
paid to indigenous discourses, concepts and understandings of land, heritage, culture and community.3%
Although researchers are beginning to acknowledge that there is insufficient understanding of the nature of
indigenous knowledge systems and property rights,3 it is still all too easy to make broad generalisations at
the expense of recognising diversity and the specifics of locality.

For example, there is still no clearly developed concept of group rights within Western law, nor a clear view
on how they could be legally recognised and protected. What is needed is a better understanding of how
indigenous societies define, manage, and articulate their roles, responsibilities and rights in resources and
knowledge. Gaining an appreciation of the diversity of these issues will require consideration of at least the
following areas.

Secrecy

Given that some indigenous knowledge is subject to customary rules of secrecy, any regime for recognition
and protection will need to respect this and make adequate provisions to prevent unauthorised revelation and
uses of knowledge.

Sullivan P, ‘Regional agreements in Australia: an overview paper’ in Pyle A (ed), Land, Rights, Laws: Issues of Native Title issues paper
no 17, Native Titles Research Unit, Australian Institute of Aboriginal and Torres Strait Islander Studies, Canberra, April 1997; French R,
‘Local and regional agreements’, in Pyle A (ed), Land, Rights, Laws: Issues of Native Title Regional Agreements Paper no 2, Native
Titles Research Unit, Australian Institute of Aboriginal and Torres Strait Islander Studies, Canberra, August 1997; Smith D E, ‘Indigenous
land use agreements: new opportunities and challenges under the amended Native Title Act’ in Strelein, L (ed), Land, Rights, Laws:
Issues of Native Title Regional Agreements Paper no 7, Native Title Research Unit, Australian Institute of Aboriginal and Torres Strait
Islander Studies, Canberra, December 1998; Thematic issue on Indigenous Land Use Agreements (1999) 4 (21) ILB.

34 Commonwealth-State Working Group on Access to Australia’s Biological Resources, Managing Access to Australia’s Biological
Resources: Developing a Nationally Consistent Approach discussion paper, October 1996.

35 See for example Davis M, above note 13; Lofgren N, ‘Common law Aboriginal knowledge', Aboriginal Law Bulletin, vol 3 no 77,
December 1995, pp 10-12; Bird Rose D, ‘Exploring an Aboriginal land ethic’, Meanjin, 3, 1988, pp 379-387; Verran H, ‘Imagining
ownership: working disparate knowledge traditions together', in Papaellinas, G (ed), Republica, vol 3, Angus and Robertson, Sydney
1995, pp 100-107; Pask A, ‘Cultural appropriation and the law: an analysis of the legal regimes concerning culture’, Intellectual Property
Journal, vol 8 no 1, December 1995, pp 57-86.

36 See. for example, Pinel S L and Evans M J in Greaves T (ed), Intellectual Property Rights, A Sourcebook Society for Applied
Anthropology, Oklahoma City, USA 1994, pp 51-53; Posey D A, ‘International agreements and intellectual property right protection for
Indigenous peoples’, in Greaves T (ed), as above, p 236.

10 Vol 4 no 4, November 1999




INDIGENOUS RIGHTS AND BIOLOGICAL DIVERSITY

Dispossession and loss of knowledge

The dispersal and dispossession of indigenous peoples as a result of colonisation has resulted in a
significant loss of indigenous knowledge and practices. This makes it difficult to properly identify and
document indigenous knowledge. Land clearances and erosion as a result of farming, urban development,
tourism and industry have led to loss of biodiversity and of natural environments, and this has in turn
exacerbated the loss of indigenous knowledge.

Distinguishing ‘indigenous’ knowledge from ‘common’ or ‘everyday’ knowledge

Many indigenous people have adapted to modern technologies, lifestyles and cultural systems. This provides
challenges in identifying knowledge and practices that may be said to be distinctly indigenous and which are
maintained according to customary rules, as distinct from knowledge that is everyday or ‘common’ knowledge.
Examples might be indigenous peoples’ use of firearms and four wheel drive vehicles for hunting purposes, or
their use of power boats and commercial gear in fishing activities. In practice though, there is not a sharp
distinction between ‘traditional’ and ‘new’ knowledge as these generally inform indigenous practices.

Indigenous knowledge and intellectual property rights

IPR laws are designed to provide monopoly rights to creators and inventors, and to encourage economic
and commercial growth. This system of laws — which includes patents, copyrights, plant breeders’ rights,
designs and trademarks — is increasingly being challenged by new and emerging technologies. It is also
being challenged by indigenous peoples themselves, who claim that their traditional knowledge, cultural
products and expressions are not adequately protected by IPR systems.

Indigenous knowledge is an important component of indigenous peoples’ cultural heritage, and is
sometimes referred to as indigenous ‘cultural and intellectual property’.37 There is some debate —
particularly in international standard developments — about how to formulate terminology to define the
subject matter of intangible heritage in which indigenous peoples claim rights. For example, in the 1993
report on her study of indigenous cultural heritage for the United Nations, Special Rapporteur Erica-lrene
Daes concluded that both ‘intellectual property’ and ‘cultural property’ should be considered integral
elements. of indigenous cultural heritage.38 A 1992 statement by the UN Secretary General considered
indigenous knowledge to be one of the three components of indigenous intellectual property (the others
being ‘biodiversity’ and ‘folklore and crafts').39 Still other discourses use the term ‘folklore’, a term that in
this paper is considered pejorative.40

Without entering into a substantial discussion about the relevance or otherwise of particular terminology, this
paper does nonetheless question the appropriateness of the terms ‘cultural and intellectual property’ or
‘folklore’ to denote indigenous knowledge. For the purpose of the present discussion, it is important to note
that indigenous rights in traditional knowledge form part of and are deeply enmeshed in an integrated system

37 Daes E, Study on the Protection of the Cultural and Intellectual Property of Indigenous Peoples E/CN.4/Sub.2/1993/28 July 1993; also
see Greaves T, ‘Introduction’ in Greaves, T (ed), above note 36, p ix.

38 Daes E, above note 37, pp 31-32.

39 United Nations Economic and Social Council, Commission on Human Rights, Sub-Commission on the Prevention of Discrimination and
the Protection of Minorities, Forty-sixth session, Discrimination Against Indigenous Peoples, Intellectual Property of Indigenous Peoples:
Concise Report of the Secretary-General E/CN.4/Sub. 2/1992/30, 6 July 1992, p 2.

40 The term ‘folklore’ has been used in the development of standards by UNESCO and WIPO for the protection of intangible cultural
heritage. More recently, however, UNESCO has begun to acknowledge that indigenous and local peoples do not wish this term to be
used to denote their heritage. This acknowledgment was explicitly articulated in a statement from the UNESCO/Smithsonian Conference
on Traditional Knowledge and Folklore held in Washington DC on 27-30 June 1999. For a discussion of indigenous and non-indigenous

discourses and the role of terminology, see Davis M, above note 13.
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of interdependent rights that include land, environment, social relations and cosmology. In this sense,
indigenous rights to knowledge form part of a more inclusive category of rights and interests than those that
are generally considered within the meaning of the term ‘intellectual property rights'.41

As in all societies, complex, well-defined rules and obligations govern the management of traditional
knowledge and ‘intellectual property’ in indigenous societies. However, the nature of these rules may differ,
as they are determined according to the customs and laws of particular groups and communities, Again,
acknowledging the danger of generalising and of imposing an essentialised view of indigenous cultures, what
is often not understood is that indigenous knowledge systems are more closely connected to cosmology and
religion than are comparative knowledge systems in non-indigenous societies.

The distribution of rights and responsibilities in traditional knowledge and practices in indigenous societies
differs from non-indigenous societies. There are conceivably similar patterns in the relationships between
rights holders — for example, one could draw analogies with the relationship between lessee and landowner
in the wider community. However, the nature of these relationships, and of their respective roles and
responsibilities, will depend on locality and on the specificities of different groups and cultures. It is important
to establish these details of the diversity and range of particular, localised political economies of knowledge
ownership and management in indigenous societies if an effective system for protection is to be developed.

For example, some individuals may hold rights to the production of an object, performance of a ceremony,
expression of a song, story or dance, the use of a design, technique or method of preparation, or the carrying out of
a hunting or gathering expedition. Yet others in a community might have different kinds of rights, whether classed as
‘ownership’ rights or not, to the same knowledge, products or expressions. Still other members of a community might
act on behalf of the owners as stewards, caretakers, custodians or managers. Knowledge, and its expressions and
products, is transmitted through generations, with clearly defined rules regarding secrecy and who has the right to
know. Often, cultural knowledge is restricted according to gender, age, ritual or social status, or other social markers.

In the context of this paper, perhaps the most significant arena for comparison is that between IPR systems and
indigenous knowledge systems. The IPR system refers to the body of laws which protects the rights of individual
creators, authors and inventors. It includes copyright, patents, designs, trademarks, trade secrets, and plant
breeder rights legislation aimed at conferring rights upon individuals for works and inventions and creating
monopoly rights in those works or inventions. IPRs promote a system based in ensuring that the rights of the few
are protected, and encouraging wealth creation and generation. This has the effect of maintaining a disparity or
tension between an enclosed domain in which ideas and resources are privatised and become commodities for
economic gain, and a common realm that allows the free circulation of ideas and resources for the public good.42

By contrast, indigenous peoples’ claims in intellectual property emphasise cultural over economic
rights, and ‘consist of efforts to assert access to, and control over, cultural knowledge and to things
produced through its application’.43 While there may be the appearance here of a correspondence with
patenting in the IPR sense, indigenous systems are based in a notion of community, and the maintenance
of culture. As Greaves notes, indigenous people wish to control their cultural knowledge in order to
‘preserve meaning and due honour for elements of cultural knowledge and to ensure that these traditional
universes, and their peoples, maintain their vitality'.44 In practical terms, indigenous knowledge protection

41 | am indebted to Donna Craig for helping me clarify some of these thoughts.

42  For discussions of common property and resource ownership see Boyle J, Shamans, Software and Spleens: Law and the Construction
of the Information Society Harvard University Press, Cambridge, Massachusetts and London 1996; Cunningham A B, ‘Indigenous
knowledge and biodiversity: global commons or regional heritage?' Cultural Survival Quarterly, vol 15 no 3, Summer 1991, pp 4-8; and
various papers in Larmour P (ed), The Governance of Common Property in the Pacific Region National Centre for Development Studies,
Pacific Policy Paper 19, and Resource Management in Asia-Pacific, Research School of Pacific and Asian Studies, the Australian
National University, Canberra 1997.

43 Greaves T, above note 36, p ix.

44  As above.
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may be partly achieved by extending IPR systems or by designing mutually compatible and
complementary IPR/indigenous systems. Uitimately however, for many indigenous people, the primary
concern is to ensure that their knowledge is adequately recognised as a distinct system in its own right,
and that it is adequately protected.

In considering the protection and recognition of indigenous rights in knowledge and biological resources,
a primary concern is providing benefits by way of compensation or royalties where indigenous knowledge or
innovations are sought and used by the wider community. The benefits or compensation may be financial, and
may consist of various forms, including royalty payments or other remuneration. Alternatively, they may be
non-financial, such as rights to full and effective participation in environmental conservation and management
or to improved education, employment, health, housing and community facilities. Provision of assistance with
indigenous institution building and training are of particular benefit. Some other issues regarding benefit
sharing are discussed further below.

The use of traditional knowledge by people outside indigenous societies raises some moral and ethical
considerations. As well as the need to consider the types of benefits that should be provided, another crucial
requirement is that prior informed consent should be obtained from the knowledge holders.45 At the heart of
these issues lies the fundamental notion of self-determination. The development of a truly effective system for
the protection and management of traditional knowledge and biodiversity conservation must be carried out
by indigenous people themselves. It is critical to ensure that indigenous people have control over decision-
making about how their knowledge is applied, to whom it may be revealed, who has the authority to divulge
knowledge, and which elements or types of knowledge should be protected from disclosure. In this regard, a
system will need to provide adequate measures to ensure respect for confidentiality and to protect secret
knowledge from public disclosure.

Alternatives to intellectual property systems

There is a rapidly growing body of work that explores alternatives to the IPR system for the protection of
traditional knowledge. Some of this work seeks to develop an alternative, distinctly indigenous system that is
separate from, but complementary to, the non-indigenous IPR system. Other approaches choose to remain
within the existing legal framework, but aim to make better use of a wide range of existing laws, policies and
protocols in order to establish indigenous IPR systems ‘through various national and international
mechanisms'.46

Whichever approach is adopted, there is no doubt that the interpretation of IPR continues to invite debate,
and that the IPR system is understood in different ways by different interest groups. For indigenous peoples
and their advocates, the term ‘intellectual property rights’ is not usually limited to the strict legal definition
which embraces copyrights, patents and other monopoly rights. These groups prefer to think of ‘intellectual
property rights’ in a broader, more encompassing sense that incorporates a range of additional subject matter
beyond what is protected under conventional IPR systems, and which indigenous peoples consider important
for the maintenance of their cultural identity. In this wider view, an IPR system can also be expanded to
encompass different objects, subject matter, definitions and provisions for protection. For example, it might
acquire the capacity to recognise communal rights, and provide for an unlimited period over which products
and expressions should be protected. Greaves explains that:

in the broader world of copyrights and patents, ‘intellectual property rights’ (IPR) refers to the legal rights of ownership
that individuals and corporations have cver the products of individual creativity and inventiveness.47

45 See for example Fourmile H, 'Using prior informed consent procedures under the convention on biological diversity to protect
indigenous traditional knowledge and natural resource rights’, ILB vol 4 issue 16 (November 1998), pp 14-17.

46 Greaves, above note 36, p ix.

47  As above, footnote 1.
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In its wider meaning, Greaves employs the term IPR to refer to ‘the rights claimed by indigenous people
over their traditional cultural knowledge’.48

Emerging standards and developments in the UN lend support to a broader definition of IPR which has the
capacity to incorporate indigenous peoples’ perspectives on their own cultural knowledge, products and
expressions. For example, the Draft Declaration on the Rights of Indigenous Peoples calls for recognition of
the cultural and intellectual property rights of indigenous peoples, defined as including a range of tangible
and intangible subject matter not recognised within conventional legal systems. Similarly, the UN study on
indigenous cultural heritage by Erica-lrene Daes defines indigenous heritage as a ‘holistic’ category that
incorporates ‘cultural property’ and ‘intellectual property’, both in themselves inclusive of a wider range of
cultural products and expressions than are accepted under Western laws.49

Intellectual property rights ,

The conventional system of IPR provides for certain limited monopoly rights for individuals for creation
and innovation. The IPR system includes laws relating to copyright, patents, plant breeders’ rights,
designs, trademarks and allied rights.50 Although all IPR laws are potentially relevant to the protection of
indigenous knowledge, the focus in this paper is on patents, as these have the most direct application to
the protection of traditional knowledge in biological resources. Although plant breeders’ rights laws also
warrant detailed analysis, this is outside the scope of the present paper. Copyrights will also be briefly
reviewed, since these are used increasingly by indigenous peoples to claim compensation for unlawful
use of their artworks. The term ‘copyright’ is used in some of the debates about indigenous rights in
traditional knowledge. Indeed, use of the term ‘intellectual property’ is itself also questionable when
referring to indigenous knowledge and innovation.5?

TRIPS Agreement

Internationally, IPR systems are harmonised by the Trade Related Aspects of Intellectual Property Rights
(TRIPS) Agreement that was developed during the final round of negotiations under the General Agreement
on Tariffs and Trade (GATT) during the mid-1990s. The TRIPS Agreement provides the basis for a globally
uniform system of IPR. The Agreement is the subject of considerable debate in terms of its capacity to provide
for protection of indigenous rights in traditional knowledge. Among the issues being considered is the degree
of consistency between TRIPS and the CBD. Some argue that, whereas TRIPS reinforces private monopoly
rights, the CBD provides for the conservation of biological diversity as a universal heritage. Importantly too
the CBD, in contrast to TRIPS, includes specific provisions for the protection of traditional knowledge,
innovations and practices.

The debate about the TRIPS Agreement ranges from the view that TRIPS is fundamentally antithetical to
indigenous rights in traditional knowledge to other views that TRIPS has the capacity, either through textual

48 Greaves, above note 37, footnote 1.

49 Daes, above note 36, pp 31-32.

50 World Intellectual Property Organisation (WIPQ), Introduction to Intellectual Property: Theory and Practice Kluwer Law International,
London, The Hague and Boston 1997, pp .3-5.

51 In this author’s view, use of the term ‘copyright’ or ‘intellectual property’ to denote indigenous rights in innovation and knowledge is
misleading, since the subject matter that indigenous peoples wish to protect that is often labelled ‘intellectual property’ comprises a
wider range, and is a more ‘holistic’ category than that protected under Western IPR systems. Moreover, indigenous rights in traditional
knowledge are embedded in a system of integrated and inter-related rights that include land, culture and cosmology. Recognition and
protection of this system of rights therefore requires a different philosophical approach founded on an indigenous law system, rather
than one based on ‘copyright’. | am grateful to Donna Craig for helping me to clarify some of my thoughts about these aspects of

indigenous rights.
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revision or beneficial interpretation and implementation, to provide for protection of indigenous
knowledge.52 The provisions of the TRIPS Agreement relevant to indigenous rights to traditional knowledge
include those dealing with patentable subject matter, the potential for introducing sui.generis systems for
protection, protection for secrecy, and the development of geographic indicators (that is, trademarks that
identify a product, image or design by its geographical place of origin). There is not the scope in this paper
for a detailed examination of the relevance of the TRIPS Agreement for the protection of traditional
indigenous knowledge.53

Copyright

Copyright laws protect the tangible expressions of ideas in forms such as in works of art, recordings, and
publications. As with all intellectual property right laws, copyrights provide only limited scope for protecting
the rights of indigenous communities in their cultural and biological knowledge. In Australia, the Copyright Act
1968 (Cth) has been used by Aboriginal artists to seek redress for unauthorised uses of their expressions and
designs in works of art. Several court decisions and unreported cases over the decades have enabled the
interpretation of the Copyright Act 1968 (Cth) to be extended, to a limited extent, to provide improved
recognition of indigenous peoples’ rights in their intellectual property. These cases are well documented.54

Although copyright laws and other IPR laws are all of importance in discussing indigenous peoples’ rights
and interests in cultural and biological knowledge, the focus of this paper is on patents.55 In considering ways
of recognising and protecting indigenous knowledge and innovation, and providing compensation or benefits
for its use, it is necessary to examine the formal system of patents, and to explore how this relates to
indigenous systems of knowledge and innovation.

Patents

The Australian Patents Act 1990 (Cth) provides a monopoly right to an inventor of a product or a process.
The maximum term for grant of a patent was extended from 16 to 20 years in 1994.56 This finite period for
protection is one of the impediments to using patents to protect traditional indigenous knowledge and
innovations. Traditional knowledge exists in perpetuity, and is not amenable to fixed periods for protection.

52 For a brief indication of this range of views see Simpson T, Indigenous Heritage and Self-Determination: The Cultural and Intellectual
Property Rights of Indigenous Peoples Document - IWGIA no 86, Copenhagen 1997; Nijar G S, In Defence of Local Community
Knowledge and Biodiversity: A Conceptual Framework and Essential Elements of a Rights Regime Third World Network, paper 1,
Penang, Malaysia 1996; Cultural Survival Canada, ‘Colonizing creation’ Issues Brief, Ottawa July 1997; Gaia Foundation & GRAIN,
‘Global trade and biodiversity in conflict’ /ssue No 1, April 1998; Christie J, ‘Biodiversity and intellectual property rights: implications for ’
indigenous peoples’ Ecopolitics IX: Perspectives on Indigenous Peoples Management of environmental Resources Northern Territory
University, Darwin 1-3 September 1995, conference papers and Resolutions, pp 61-77.

53 For some discussion of the relevance of the TRIPS Agreement to indigenous rights in traditional knowledge see Dutfield G, ‘Intellectual
property rights, trade and biodiversity: the case of seeds and plant varieties’, background paper provided for the Inter-sessional
Meeting on the Operations of the Convention on Biological Diversity, Montreal, Canada, 28-30 June 1999, IUCN, June 1999; see also
Posey D A and Dutfield G, Beyond Intellectual Property: Toward Traditional Resource Rights for Indigenous Peoples and Local
Communities International Development Research Centre, Ottawa 1996, pp 90, 102-3.

54 Davis M, Indigenous Peoples and Intellectual Property Rights Research Paper no 20 (1996-97), Information and Research Services,
Department of the Parliamentary Library, Attorney General's Department, Commonwealth of Australia 1997; Stopping the Rip-Offs:
Intellectual Property Protection for Aboriginal and Torres Strait Islander Peoples issues paper, October 1994; Janke T, Our Culture, Our
Future: Proposals for the recognition and protection of Indigenous cultural and intellectual property Australian Institute of Aboriginal and
Torres Strait Islander Studies, 1997; McDonald |, Protecting Indigenous Intellectual Property: A Copyright Perspective Australian
Copyright Council, March 1997.

55  For a discussion of IPR more generally as these relate to indigenous peoples see Davis M, above note 54.

56 Under s 4 of the Patents (World Trade Organization Amendments) Act 1994 (Cth).
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Under s 13 of the Patents Act 1990 (Cth), a patent holder has an exclusive right to exploit his or her
invention, -and can also authorise another person to exploit the invention. In Sch 1 of the Act the term
‘exploit’ is defined as follows:

(a) where the invention is a product — make, hire, sell or otherwise dispose of the product, offer to make, sell, hire or
otherwise dispose of it, use or import it, or keep it for the purpose of doing any of those things; or

(b) where the invention is a method or process — use the method or process or do any act mentioned in paragraph
(a) in respect of a product resulting from such use.57

The owner of a patent may transfer his or her proprietary rights by assignment58 or may permit another
person to exploit his or her right by means of a licence. Often, a patent holder assigns his or her rights to a
company or to some other corporate body. The Act also provides for co-ownership of patents, an arrangement
that is usually made on the basis of agreement between the co-owners.59 Section 16 of the Act also sets out
the conditions for co-ownership, providing that:

subject to any agreement to the contrary, where there are two or more patentees —

(a) each of them is entitled to an equal undivided share in the patent; and

(b) each of them is entitied to exercise the exclusive rights given by the patent for his or her own benefit without
accounting to the others; and

(c) none of them can grant a licence under the patent, or assign an interest in it, without the consent of the
others.60

A patent is significant for the commodification and marketing of the products and processes of industry.
Some important industrial and commercial applications of patents include those employed by
pharmaceutical, agricultural and cosmetic industries. The role of patents in bioprospecting and the
pharmaceutical industry is discussed below.

Criteria for patentability

Discussions about whether patents can protect indigenous knowledge hinge largely on the criteria by which
applications for patents are assessed, and whether these are applicable to indigenous knowledge and
innovations.

Section 18 of the Patents Act 1990 (Cth) sets out the terms for assessing the validity of patentable
inventions. The main criteria are that the subject of a patent application, when compared with ‘prior art’,
is novel, involves an ‘inventive step’, is useful, and that it was ‘not secretly used in the patent area’ prior
to the claim. This section excludes from patentability ‘human beings, and the biological processes for
their generation'.61

The concept of novelty means that an invention should not be merely a discovery of an existing or naturally
occurring product or process. Thus, naturally occurring products or processes cannot be patented unless
they have been substantially altered or modified in some way. This seemingly straightforward criterion has
been subject to some discussion in terms of what precisely constitutes an alteration beyond what is a product
of nature. Although each patent application must be evaluated in its own terms, on the basis of previous cases

57 Patents Act 1990 (Cth), Sch 1.
58 Section 14.

59 Section 16.

60 Section 16(1).

61 Section 18.
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a general rule may be that ‘a new product must differ from the old, not only in degree but also in kind in order
to be a patentable advance'.62

A patent application must also be able to demonstrate that the product (or process) will make a useful
contribution to, and have an application in manufacturing, technology, medicine or other commercial or
industrial fields. Finally, an important criterion for a patent application is that the invention must be clearly
described and documented.

The existence of novelty as a quality in itself cannot be proved solely by an assessment of the patent
application in isolation. Rather, novelty is determined by examining ‘prior art’, which can be described as ‘all
the knowledge that existed prior to the relevant filing or priority date of a patent application, whether it existed
by way of written or oral disclosure’.63

Prior art and prior art information

Section 7 of the Patents Act 1990 (Cth) establishes the criteria for novelty, based on what is termed the ‘prior
art base’. Both s 7 and Sch 1 to the Act provide details of the ‘prior art base’ and of ‘prior art information’.
Section 7(1) defines an invention as being ‘novel’ in comparison with the ‘prior art base'. The term ‘prior art
base' is defined in Sch 1 as a means for deciding whether an invention is novel or involves an inventive step:

‘Prior art base’ means:

(a) in relation to deciding whether an invention does or does not involve an inventive step:
(i) information in a document, being a document publicly available anywhere in the patent area; and
(i) information made publicly available through daing an act anywhere in the patent area; and
(iii) where the invention is the subject of a standard patent or an application for a standard patent - information in
a document publicly available outside the patent area; and

(b) in relation to deciding whether an invention is or is not novel:
(i) information of a kind mentioned in paragraph (a); and
(i) information contained in a published specification filed in respect of a complete application where:
(A) if the information is, or were to be, the subject of a claim of the specification, the claim has, or would have,
a priority date earlier than that of the claim under consideration; and
(B) the specification was published after the priority date of the claim under consideration; and
(C) the information contained in the specification on its filing date and when it was published.

‘Prior art information’ is defined in Sch 1 to mean:

(a) for the purposes of subsection 7(1) — information that is part of the prior art base in relation to deciding whether
an invention is or is not novel; and

(b) for the purposes of subsection 7(3) — information that is part of the prior art base in relation to deciding whether
an invention does or does not involve an inventive step.

Referring to previous applications or ‘prior art’ includes ‘information which has been published, by oral or written
disclosure; or anything which has been in use in public, or which is part of common general knowledge'.64

62 Axt et al, above note 4, pp 50-54. The discussion by these writers concerns US patent laws, and may not be entirely relevant to the
Australian situation. It is beyond the scope of the present paper to compare US with Australian patent systems.

63 WIPO, above note 50, p 125.
64 Golvan C, An Introduction to Intellectual Property Law The Federation Press, NSW 1992, p 82.

(1999) 4(4) AILR 17




COMMENTARY

Opposition and challenges to patents

A patent application may be opposed as an administrative action within the patent office prior to the
granting of the patent. Objections can be made against a patent on the grounds that: an invention lacks
novelty, does not involve an inventive step; is common knowledge; has not been adequately and fully
described; or is merely a discovery of something that already exists. Even after having been granted, a patent
can be invalidated or revoked, usually in the courts. Thus indigenous peoples, or indeed any members of the
community, have the right to oppose or challenge a patent at the appropriate stage of the process.

Patents and indigenous knowledge

Indigenous peoples and their advocates have argued that the patent system does not protect the rights of
indigenous peoples who are the custodians and stewards of much of the knowledge that contributes to
patentable products and processes. Some critics have protested that products and processes that are the
subject of patent applications in fact derive from or are based on indigenous and local peoples’ knowledge
and innovations, and that the patenting of these denies the rights of indigenous peoples to any benefits. This
issue is explored further below.

IPR, the public domain and indigenous knowledge and innovation

The nature of innovation and knowledge management in indigenous societies is not generally considered
to be compatible with the requirements of the existing patent system. The patent system, as with other forms
of intellectual property, confers ownership rights on individuals, and has as its primary objective the
encouragement of economic and commercial growth. Indigenous knowledge and innovations, by contrast,
are often transmitted over generations, mostly by oral means. Indigenous innovation is thus a long term
process, and is managed according to a complex system of collective rights and interests.

Notwithstanding the cautions against generalising discussed earlier, perhaps the most significant contrast
between the two systems is the fact that, unlike IPR systems, indigenous knowledge systems tend not to
involve the identification of a single author, creator or inventor. Given its specific features, indigenous
knowledge is thought by proponents of IPR to be ‘freely available’ within the public domain, and therefore not
amenable to protection by conventional IPR systems. In this view, indigenous knowledge is also thought to
lack the requirements of ‘novelty’ or ‘originality’ that are the essential criteria for patents and copyrights. To be
patented, an invention cannot be merely a discovery of what already exists. As Gray puts it:

It is clear that the mere existence of genetic resources on land owned or formerly owned by indigenous people will not
give the indigenous people any intellectual property rights in those resources, should they turn out to have some
scientific or commercial value. In order to gain protection or to prevent others from gaining it, the indigenous people
would have to ‘discover' the resources, and put them to a new use with commercial significance.65

The notion that indigenous knowledge of and practices with regard to natural biological and cultural
resources cannot be protected by patents is based on certain presuppositions about the characteristics of
indigenous knowledge systems. It assumes a generalised, universal model of indigenous systems of
innovation and knowledge management that renders these inherently unsuitable for protection under
conventional IPR systems. The basis for this view is the belief that there is a dichotomy between IPR and the
public domain. The IPR system of private, individual property rights which encourage commercial and
economic gain is contrasted with collective, orally based knowledge lacking a single ‘inventor’ or ‘creator’.
Since the latter system is not centred on an individual author, inventor or owner, it therefore comprises a
‘public domain’ free from the protection of laws. This model has been challenged by Boyle, among others,

65 Gray S, 'Vampires round the campfire’, Alternative Law Journal, vol 22 no 2, April 1997, p 61.
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who argues that the concept of the public domain needs to be reconsidered in the context of current changes
in the dynamics of socio-economic systems and a shift away from the centrality of a single individual author,
creator or inventor. In Shamans, Software and Spleens, Boyle calls for an expansion of the concept of the
public domain and for the creation of a new class of rights that can protect collective and ‘folkloric' knowledge
and expressions.68 A number of writers and advocates for indigenous peoples' rights argue for the creation
of regimes which recognise and protect these collective rights.67

Public knowledge and patentability

The patent system and the rights it confers for inventions raises issues about the nature and availability of
public information. In claiming protection, the patent system requires an invention to be fully and adequately
described in order to attract patent rights. There are some implications in this for indigenous peoples, in
relation to the potential that exists within the present system for breaches of trust through disclosure of secret
or sacred knowledge. There are currently no provisions within the patent system for protecting indigenous
peoples’ rights regarding secret or confidential knowledge by requiring full disclosure of the source of
products or inventions at the point at which applications for patenting are submitted.

The effect on public knowledge of patenting has also invited some other criticisms. Arup suggests that the
kind of property rights created by the patent system act against the public conservation of natural resources.
Providing private property rights in commodities based on the natural world, he argues, denies the ability of
the wider public to participate in conservation, and to gain access to the natural world. In this view:

apart from its tendency to contribute to the concentration of economic power among producers ... the conferral of
property rights promotes the commodification and commercialisation of essential resources.68

Arup asserts that this allows individuals, who are ‘usually the holders of capital resources’, to ‘capture
socially accumulated and significant knowledge’, and that ‘applications of the knowledge are then driven by
a concern with commercial gain’. In his view therefore, patents ‘may also provide a means to appropriate the
properties of nature’. Arup expands on this theme:

the selective economic incentive of the property right is said to encourage concentration on artificial processes and
products at the expense of the maintenance of natural genetic diversity and sufficiency [and] raises the claims of the
high technologies above the care and skill which traditional farming has applied to the land for many centuries ... the
treatment of living things as mere commodities has the effect of detaching them from their complex spiritual and
ecological dimensions.69

Patents and the nature of invention

One of the challenging features of patent law is its requirement that an invention must demonstrate that a
significant alteration has been made from what was already found or known. As has been seen, some critics
of the patent system argue that the complexities required to distinguish clearly between a natural product and
one that has been fundamentally altered contribute to the conceptual difficulties of the patent system. The
challenges in establishing precise boundaries between naturally occurring products and those that have
been significantly altered, or in defining categorically where an innovation becomes an ‘invention’, have

66 See Boyle J, above note 42.

67 See, for example, Posey D A and Dutfield G, above note 53.

68 Arup C, Innovation, Policy and Law: Australia and the International High Technology Economy Cambridge University Press, Cambridge
1993, p 73.

69 As above, p 74.
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profound consequences when comparing the nature of innovation in indigenous societies with conventional
Western notions of scientific and technological processes.

Rubin and Fish detail some of the difficulties in using patent laws and other intellectual property rights to
protect indigenous knowledge, innovations and practices. Among the issues they point to as contributing
to these difficulties are the ‘collective and folkloric nature of some indigenous knowledge, the “product of
nature doctrine”, and other standard requirements of patentability’.70 Although these authors base their
arguments on US patent law, the principles of their critique may also have implications for Australian laws.
They state that:

[tlhe novelty requirement of US patent law prohibits the patenting of an invention that has been known, used, or
published in the United States more than one year previous to the patent application. Inventors must also swear to an
oath that they are the first inventors. Because much indigenous knowledge regarding plants and their medicinal uses
has been published, it is likely unpatentable without significant alteration or no obvious improvement. Furthermore, it
would likely be difficult for indigenous plant users to claim that they are the first to have invented a plant use, due to the
knowledge having been part of their community for decades, if not centuries. The novelty of indigenous knowledge,
therefore, may not be sufficient for patent law. This would not be as significant an impediment if patent law could accept
the collective knowledge of an indigenous group as novel, at least when it is unknown outside of the community sharing
the knowledge.”1

The ‘product of nature’ doctrine represents another obstacle to patenting indigenous intellectual
property. Generally, Rubin and Fish point out, patent law prohibits the patenting of products of nature, and
‘the substance of a patent may not merely be the discovery of some natural phenomenon’. Rather, a
product or process filed for patenting must be subject to some kind of substantial alteration. As Rubin and
Fish detail:

In essence, the success of an indigenous intellectual property claim under patent law would require that the knowledge
involved be something beyond the use of a product of nature. It is possible that the preparations of plant remedies may
satisfy this subject matter test. In this case the inventor would have produced a ‘non-obvious' composition of matter
derived from a product of nature by using their knowledge ... Even where indigenous knowledge appears to be a
product of nature, there should be some improvement in existing patent law to protect such knowledge that contributes
to other useful, novel, and non-obvious products.’2

Some critics of the patent system base their arguments on the requirement that applications for patenting
should be assessed in terms of qualities such as novelty. In this regard, Arup suggests that the administration
of the patent system is too complex, and that the assessment of the novelty of a patent application requires
decisions that go beyond the purely legal dimensions of patent law. He argues that behind the apparent clarity
of patent legislation lie complex decision-making processes that require an ‘elaborate administrative and
judicial system’. Decisions concerning the validity of patent applications therefore involve unnecessarily
‘complex considerations of law, science and economics'.”3 While it may be the case that the assessment of
criteria such as ‘novelty’ and ‘non-obviousness' requires ‘complex’ applications of inter-disciplinary expertise
in ‘law, science and economics’, this does not necessarily impose an impediment on the application of the

70 Rubin S M and Fish S C, ‘Biodiversity Prospecting: Using Innovative Contractual Provisions to Foster Ethnobotanical Knowledge,
Technology, and Conservation’, Colorado Journal of International Environmental Law and Policy vol 5 no 1 (Winter 1994), pp 23-58
(quote, p 46).

71 As above, p 46.

72 As above, pp 46-47.

73 Arup C, above note 68, p 64.
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patent system. Indeed, it could be argued to the contrary — that the multiplicity of socio-economic and
cultural factors that contribute to the process of invention and innovation necessitate and may benefit from such
interdisciplinary approaches. What may be more at issue is that the complexity involved in administering the
patent system potentially renders the system inaccessible to certain sectors of the community. As with all IPR
laws, those communities such as many indigenous peoples who live in powerless, marginalised and often
impoverished situations may be excluded from gaining equitable access to the patent system.

The relationship between the patent system, and indigenous knowledge and innovations is of particular
importance when considering uses of biological diversity such as bioprospecting.

Patents and bioprospecting

The importance of naturally occurring plants and plant products to pharmaceutical, cosmetic, agricultural
and a range of other products and processes is well documented.”4 The role of patents in the pharmaceutical
industry has also been the subject of much discussion. A patent ‘gives its owner the opportunity to control the
production and marketing of a drug for a designated period of years and thus reap economic benefit from
it".75 The use of patents by pharmaceutical and research companies to protect their rights in products and
processes based on naturally occurring biological resources highlights some issues of concern to indigenous
and local peoples. The following examples take up some of these issues.

Endod is an African soapberry. A US patent was granted to the University of Toledo to use endod to kill
zebra mussels.”® The technique for this use of endod, developed by Ethiopian scientists with support from a
Canadian research institution, was based on ‘hundreds of years of innovation and use by Ethiopian
communities’.”7 Those who opposed the patent claim asserted that the discovery of the use of endod was
‘obvious’ (and therefore not amenable to patenting), and that the ‘real work was done by Ethiopians’.78

The neem tree (Azadirachta indica) is found widely throughout parts of India. It forms a central part of Indian
communities’ culture and heritage. It is used by these communities for a vast range of purposes such as in
medicines, toiletries, insecticides, fertilisers, and in agriculture.”® The medicinal, pharmacological and
therapeutic properties of neem have been known and used for millennia.80

From the early 1970s, the neem tree began to attract the attention of US and global markets. In 1971 a US
timber importer noted the properties of the neem tree and began importing it. Following testing for a pesticidal
product derived from neem extracts, the importer received clearance for this product from the US
Environmental Protection Agency in 1985, and in 1988, he sold the patent for the pesticide to the transnational
chemical company W R Grace & Co.8! It is estimated that there are now some 35 patents over neem.82

The patenting and marketing by Grace of products based on neem derived substances led to a debate
about the appropriation of the intellectual property of Indian communities. Indian and Third World critics of

74 See, for example, Blakeney M, ‘Bioprospecting and the protection of traditional medical knowledge’, European Intellectual Property
Review, vol 19 no 6 (June 1997), pp 298-303; Davis M, Biodiversity and Indigenous Knowledge research paper no 17 (1997-98),
Information and Research Services, Department of the Parliamentary Library, 29 June 1998; Axt J et al, above note 4.

75 AxtJetal abovenote4,p 1.

76 Rural Advancement Foundation International (RAFI), Conserving Indigenous Knowledge: Integrating Two Systems of Innovation
Ottawa 1994, p 13.

77 As above, p 13.

78 As above, p 14.
79 Shiva V and Holla-Bhar R, ‘Intellectual piracy and the neem tree’, The Ecologist vol 23 no (6) (Nov/Dec. 1993) pp 223-227; Shiva V, Jafri

A H, Bedi G, and Holla-Bhar R, The Enclosure and Recovery of the Commons: Biodiversity, Indigenous Knowledge and intellectual
Property Rights Research Foundation for Science, Technology and Ecology, New Delhi, India 1997, pp 35-36.

80 Shiva V et al, above note 79, pp 35-39.

81 As above, p 37.

82 RAFI, above note 76, p 14.
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Grace's approach claim that the preparation of neem based products has been part of the collective
community knowledge of Indian societies for millennia and should not have been patented by Grace. They
refuted the assertions by Grace that its methods for developing neem based products were novel, non-
obvious and based on extraction methods that constituted an innovative technique and were therefore
amenable to patenting. Instead, the critics argued that the extraction and preparation of active substances
from neem is a traditional innovation based on millennia of collective knowledge and practice. The critics

state that:

Patent claims on the various processes and products of the neem that are built on the vast cultural and intellectual
heritage of the Indian people reflect a total devaluation of the country's intellectual heritage and an arrogance based
on the assumption of superiority of Western sciences.83

Several neem patents have been the subject of challenges by Indian scientific and ecological interests.84

Another example of opposition to patents by local and indigenous peoples and their supporters is the case
of the development of coloured cotton. A US plant breeder was granted plant breeders’ rights for varieties of
coloured cotton, which she 'modified through conventional plant breeding to lengthen the staple for
commercial weaving'. The cottons were promoted by textile companies as having come from ‘the ancient
peoples of the Americas’. Although the breeder acknowledged that the ancient Amerindians held the
knowledge of breeding the cotton, these peoples are not being compensated for their contribution.85 The
breeder admitted that the original cotton seeds she used were collected in Mexico and Guatemala. At the
same time, local organisations in Andean countries asserted that the coloured cotton varieties that were
developed and promoted constituted an ‘obvious extension of the original coloured cottons developed in
South and Central America by indigenous communities'.86

In some of these cases there are continuing attempts by the local and indigenous peoples who claim rights in
the patented products or processes to oppose the patents. If successful, such challenges may provide a precedent
for possible challenges to other patents that relate closely to indigenous knowledge and practices.8” They may also
challenge preconceived notions about the nature of invention and innovation, and the extent to which modification
or change to a process or a product may be classified as invention for the purposes of patent laws.

In considering these cases of patenting, one assertion that is often made (particularly by exponents of IPR
systems) is that once a patent has been conferred on a product or process derived from naturally occurring
products, this does not necessarily prevent the local people from continuing to use the product or substance
in their own traditional ways. Defenders of the patent system also point out that IPR systems and traditional
systems of innovation can co-exist without conflict or tension.

The patenting of these items that have been used by local and indigenous peoples over a long time does,
however, raise some moral and ethical questions. For example, how was the knowledge about the product or
process obtained, and to what extent, if any, did the local and indigenous innovators and users of the
products and processes participate in the acquisition of product and its patenting? Clarification is needed of
the extent to which the patented product or process actually involves indigenous knowledge and techniques.
Also important is the need to ascertain whether adequate provisions (through compensation, protection, and
benefit sharing) are made for recognising the contributions of local and indigenous peoples.

83 Shiva V et al, above note 79, pp 35-36.

84 As above, p 39.

85 RAFI, above note 76, p 15.

86 The Crucible Group, People, Plants, and Patents: The Impact of Intellectual Property on Trade, Plant Biodiversity, and Rural Society
International Development Research Centre, Ottawa 1994, p 10.

87 See, for example, Posey D A and Dutfield G, above note 53, p 80.
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Access to biological resources and equitable benefit sharing

The CBD encourages Parties to develop measures for the fair and equitable benefit sharing of biological
and genetic resources. There are provisions for access to genetic resources and equitable benefit sharing in
many articles of the CBD.88 Articles 8(j), 10(c), 17(2) and 18(4) are especially relevant for indigenous and
local communities.89 Articles 6, 7, 8, 9, 11, 13 and 14 are also relevant.90

Article 15 provides for the ‘equitable sharing of benefits derived from the use of genetic resources with the
Parties providing them'.91 The basis of this article is the sovereign right of States over natural resources within
their jurisdictions.92 Article 15(1) allows governments to make decisions about physical access to genetic
resources in their jurisdictions. This may include the introduction of national laws controlling such assess.93
Although the CBD supports the rights of States over access to natural resources, it does not deal with
ownership rights in these resources. The matter of proprietary rights is to be determined at the national level.

Access to genetic resources under art 15 is subject to certain controls. Article 15(4) provides the basis for
‘access agreements’ and encourages the providers of genetic resources, and potential users, to negotiate
‘mutually agreed terms’ for the provision of genetic resources.94 Such access agreements are of particular
importance when discussing indigenous peoples’ roles in relation to genetic resources and knowledge of
these. Access agreements may take the form of contracts, material transfer agreements, or research
agreements. In Glowka's view, such agreements ‘will likely become the primary means to (1) authorise access
to genetic resources, (2) control subsequent use and (3) establish the return of benefits from their subsequent
use'.95 These provisions concerning access and use also have important implications for indigenous peoples’
tenure over their lands and natural resources.

Article 15(5) provides that access to genetic resources should be subject to the prior informed consent of
the providers of the resources.9 Under this provision, potential users of genetic resources must obtain the
consent of the government providing the genetic resources before they are obtained. This consent must be
based on the user giving information about how they intend to use the genetic resources.97 Although this
provision is aimed at governments as providers, it also has significant implications for providers — such as
indigenous communities — within national and state jurisdictions.98 Although the principles of art 15 could be
used to ensure that indigenous peoples benefit equitably from the uses of genetic resources, there is no
specific requirement under the CBD that these principles be observed.

In general, the ‘primary rationale for Article 15 is to create the broad international legal and policy framework
for benefit sharing to take place between the Parties of the CBD'.99 In this context, it is useful to review some
approaches that are being developed or considered to achieve controls over access to biological resources,
and provide mechanisms for benefit sharing.

The challenge for governments and policymakers is to develop systems of access to biological
resources that can achieve several objectives at the same time. These include the conservation and

88 For example, arts 1, 15, 16, 20 and 21; Glowka L, A Guide to Designing Legal Frameworks to Determine Access to Genetic Resources
IUCN, Gland, Switzerland, Cambridge and Bonn 1998, p 3.

89 Asabove, p 15.

90 As above, p 18.

91 As above, p 3.

92 Asabove, p 4.

93 As above, pp 4-5.

94 As above, p 8.

95 As above, p 8.

96 Asabove, p9.

97 As above. See also Fourmile H, above note 45, p 14.

98 Glowka L, above note 88, p 15.

99 As above, p 12.
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sustainable use of biological diversity, the effective and sustainable conduct of bioprospecting,
recognition and protection for indigenous knowledge, innovations and practices, and provisions for
equitable benefit sharing by knowledge holders, owners and providers. One way of achieving these goals
is through various forms of contracts and agreements. Another approach is to introduce an alternative sui
generis system through measures such as special legislation. The latter approach is often advocated,
as noted by Glowka:

Special approaches to provide indigenous and local communities with control over the knowledge associated with
genetic resources are particularly needed because, except in limited instances, current forms of intellectual property
protection, such as patents and plant breeders’ rights, cannot be applied for either technical reasons or because they
are contrary to the practices and beliefs of some communities. 100

in this view, sui generis systems ‘should be designed to protect the knowledge associated with genetic
resources separate from existing intellectual property rights systems’. Until such sui generis systems are
introduced, various tools such as community registers, and the use of trade secrets and know how licences
may be introduced to protect indigenous knowledge.101 The development and introduction of an effective sui
generis system beneficial to indigenous peoples’ interests may take considerable time to complete. In the
meantime, contracts and agreements are widely canvassed as useful approaches that offer some flexibility.

Contracts and agreements

Contracts and agreements offer the potential for developing creative approaches to bioprospecting
and protection of indigenous knowledge, innovations and practices. Glowka considers that contracts
and agreements ‘wilt likely be the primary means to reflect an agreement for access and subsequent
benefit sharing'.102

There are some well documented examples of contracts and agreements for bioprospecting and benefit
sharing. Some of these were submitted as case studies to the Secretariat of the CBD for the fourth meeting
of the Conference of Parties to the Convention, held in Bratisiava, Republic of Slovakia in 1998.103

Possibly one of the best known examples of a benefit sharing agreement is that developed between the
giant pharmaceutical company Merck, and the Costa Rican non-profit conservation agency INBio. Merck
provides upfront fees to INBio for the screening of plants for substances that may assist in developing AIDS
related cures. A proportion of the upfront fees and 50 percent of any royalties will be provided directly for
conservation purposes. This arrangement is primarity a contract for the screening of natural products derived
from a rich and biodiverse environment. Although this contract is described in some of the literature as a
useful model for partnership arrangements between governments and pharmaceutical organisations, it
apparently does not directly involve any indigenous knowledge providers.104

Another example of a bioprospecting agreement is one that has been developed between Shaman
Pharmaceuticals and Healing Forest Conservancy. In contrast to the Merck agreement, Shaman derives its
products directly through collaborative arrangements with indigenous peoples. The company established an
independent non-profit organisation called Healing Forest Conservancy, which claims that it ‘supports

100 As above, pp 38-39.

101 As above, pp 40-42,

102 As above, pp 39, 42-43.

103 UNEP, ‘Synthesis of case-studies on benefit-sharing’ Note by the Executive Secretary, Conference of Parties to the Canvention on
Biological Diversity, Fourth Meeling, Bratislava, 4-15 May 1998, UNEP/CBD/COP/4/Inf7, 4 May 1998

104 There is an extensive literature on the Merck/INBio Agreement. See, for example, Axt J et al, above nole 4; Oddie C, ‘Bio-prospecling’,
Australian Intellectual Property Journalvol 9 no 1 (February 1998), pp 6-20; Reid W, el al {(eds), Biodiversity Prospecting: Using Genetic
Resources for Sustainable Development World Resources Institute, US 1993.
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biodiversity conservation and protection of cultural diversity and will independently determine how resources
can best assist indigenous communities and organisations’.105

Further examples of contractual arrangements for bioprospecting benefit sharing are those developed
under the auspices of the International Cooperative Biodiversity Group (ICBG). The ICBG is a program
sponsored jointly by the US National Institutes of Health (NIH), the National Science Foundation (NSF) and the
US Agency for International Development (USAID). Its objective is to ‘address the related issues of
biodiversity conservation and the promotion of sustained economic development through drug discovery from
natural products’.196 ICBG projects being developed in Nigeria and in Cameroon aim to distribute benefits
derived from the uses of biodiversity back to indigenous and local communities through independent trust
funds.107 In the Nigerian case, a Trust Fund operates under a Board of Management, which will ‘consult and
collaborate with village heads and professional guilds of healers in determining the nature of compensation
to apply or projects to embark upon in any given locality’.'08 The Board of Management is the
‘executive/administrative organ of the Fund’, and will include among its membership traditional leaders,
traditional medical practitioners, government representatives, a scientist and an ecologist.109

A similar ICBG project has been developed in Suriname, where the 'Suriname ICBG group works with local
tribal people to conduct some of the bioprospecting activities’.’10 For the Suriname project, the development
of a Forest Peoples' Fund is proposed, to ‘ensure upfront benefits from bioprospecting go to Suriname and its
tribal communities’.'! In general, the ICBG program aims to:

link and promote drug development with the ‘interdependent issues’ of biodiversity conservation, sustainable economic
development, and the protection of the intellectual property of indigenous peoples.!12

In their discussion of the relative merits of bioprospecting contracts, Rubin and Fish describe ways in which
these can be used to ‘facilitate patent protection for indigenous knowledge, whether it is currently patentable
subject matter or not'.113 These authors consider that bioprospecting contracts should include provisions for
protecting indigenous knowledge ‘in any sections dealing with the collecting, patenting, and licensing of local
knowledge that leads to patentable inventions’. The authors outline some of these:

... to optimize the ability of local and indigenous plant users to secure patent protection, a bioprospecting contract
should ensure that all indigenous knowledge collected is well-documented regarding its origin, processes and
applications. Careful documentation, kept confidentially, will assist in later patent application and filing. Agreements
should state that nothing stated within them will abridge the intellectual property rights of nationals and local people
under the laws governing the contract. Parties may also stipulate that ‘shamans’ or ‘local or indigenous peoples’ may
be inventors under the agreement. This is particularly important in anticipating a situation where a shaman and a

105 Oddie C, above note 104, p 19.

106 Iwu M and Laird S, ‘The International Cooperative Biodiversity Group Drug Development and Biodiversity Conservation in Africa: case
study of a benefit-sharing plan’, Case Study submitted to the Secretariat of the Conference of Parties to the Conference of Parties to
the Convention on Biological Diversity, February 1998.

107 As above, p 19.

108 As above, p 23.

109 As above, p 24.

110 Guerin-McManus M et al, ‘Bioprospecting in practice: a case study of the Suriname ICBG Project and benefits sharing under the
Convention on Biological Diversity’, unpublished paper, 1998, p 3.

111 As above, p 8.

112 McGowan J and Udeinya |1, ‘Collecting traditional medicines in Nigeria: a proposal for IPR compensation' in Greaves T (ed), above
note 36, p 39.

113 Rubin and Fish, above note 70, p 47.
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prospector are both responsible for an invention or where the contributions of local plant users are, by themselves,
insufficient for patent requirements. An ideal position for this assertion of the rights of indigenous people would be in a
provision regarding the ownership of inventions or patent rights of the contracting parties.114

One way in which a bioprospecting contract can be used to prevent unauthorised use of indigenous
knowledge is through a licensing arrangement. Where there are joint inventors of a patented product, licensing
rights are allocated to all inventors. In this way, indigenous knowledge holders and providers can be equal
partners in a jointly held invention, and can therefore supervise the invention.'S Contracts can also provide
mechanisms for compensating indigenous people for the use of their knowledge. One way of achieving this is
through royalty schemes. These ‘present an opportunity for the remuneration of indigenous knowledge, the
conservation of biodiversity, and the support of educational, commercial, and research efforts’.116

The advantages of benefit sharing are many. They can provide incentives for knowledge holders, local and
indigenous peoples to conserve biological diversity. Benefits may also include non-financial components
such as employment opportunities and skills and training programs. Benefits can also provide important
incentives to local and indigenous peoples for full and effective participation in bioprospecting, and in
biodiversity conservation. Provision of benefits — both financial and non-financial — can assist in building
indigenous institutions and advancing political and economic autonomy, and contribute in important ways to
indigenous peoples’ cultural maintenance and survival.

There are also some aspects of developing benefit sharing arrangements that will require very careful
consideration. For example, contracts should properly reflect the interests of indigenous peoples, and not be
imposed through coercion by companies intent on securing their business interests. Contractual
arrangements must also be developed by ensuring that all indigenous peoples with interests and authority
are fully included in the negotiations. Further, these agreements should ensure that benefits are equitable, at
appropriate levels, and fully reflect the requirements and interests of the intended recipients. Contracts and
agreements must also incorporate effective mechanisms for the protection of knowledge and for preventing
unauthorised disclosure. They may include provisions for penalties against misuse of indigenous knowledge.
Contracts and agreements should be developed using fully participatory processes.

Sui generis approaches

Although contracts and agreements offer flexibility, and the potential for including negotiated terms, they
are ultimately limited. These kinds of arrangements may tend to be ad hoc, lacking in consistency, and without
adequate mechanisms for implementation and monitoring. They generally do not have the sanction of any
state or national laws.

Potentially more effective, longer term solutions which ensure protection for indigenous knowledge,
innovations and practices, and provide for equitable benefit sharing may be achieved through the
development of sui generis systems such as national laws. Ideally, these kinds of laws would provide
institutional recognition and protection for fundamental indigenous rights, while also regulating conservation
and sustainable use of biological diversity and bioprospecting. Although many advocate sui generis systems
as the preferred solution to effective recognition and protection for indigenous rights to traditional knowledge,
these approaches should also be approached with some degree of caution. Ideally, sui generis systems
would be developed to provide for beneficial recognition and protection of indigenous rights. However, there
is also a risk that the introduction of sui generis systems could actually diminish or erode rather than uphold
and strengthen indigenous rights.17

114 As above, pp 47-48.

115 As above, p 48.

116 As above, p 51.

117 Henrietta Fourmile, personal conversation.
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In considering the development of sui generis approaches it is instructive to consider some existing
and emerging international standards and indigenous statements which provide a framework within
which beneficial sui generis systems could be introduced. The Draft Declaration on the Rights of
Indigenous Peoples (the Draft Declaration) was developed during more than a decade of discussions by
the UN Working Group on Indigenous Populations. The Draft Declaration provides at art 24
for indigenous peoples’ rights to ‘their traditional medicines and health practices, including the right to
the protection of vital medicinal plants, animals and minerals’. Article 29 provides that indigenous
peoples are:

entitled to the recognition of the full ownership, control and protection of their cultural and intellectual property [and] ...
have the right to special measures to control, develop and protect their sciences, technologies and cultural
manifestations, including human and other genetic resources, seeds, medicines, knowledge of the properties of fauna
and flora, oral traditions, literatures, designs and visual and performing arts.

This Declaration, developed by indigenous peoples and their representatives, is a strong statement of the
aspirations of indigenous peoples regarding their distinct rights. The Draft Declaration is currently being
considered by a special working group of the UN Commission on Human Rights.

The International Labour Organisation Convention 169 (ILO 169), introduced in 1989 as a revision of an
earlier convention, is currently the only international instrument on indigenous rights that provides
obligations to signatory countries. Although ILO 169 is a weaker statement than the Draft Declaration, as
a convention it has greater force, and it also requires countries that have ratified it to submit regular
reports and to be subject to monitoring. ILO 169 contains several articles relevant to the protection of
indigenous peoples’ cultures, environments and religious and political systems.''® The Australian
Government has not yet ratified ILO 169.

There is some debate among indigenous and advocacy organisations regarding the relative merits of
developments such as ILO 169 and the Draft Declaration. Although the text of ILO 169 is considerably weaker
in its provisions for indigenous rights than that of the Draft Declaration, the ILO instrument is the only one that
currently has a formal status in international law. As such, advocates for this Convention argue that it offers at
least a level of minimum rights that can provide a foundation upon which further standards can be elaborated.
Unlike the Draft Declaration, ILO 169 also provides a mechanism for reporting and monitoring, and therefore
places some obligations upon countries that have ratified it to uphold and maintain a certain level of standards
for indigenous peoples. As a declaration, the Draft Declaration does not have the obligatory provisions of a
convention. The Draft Declaration is still only in draft form, and is subject to a process of debate and possible
revision in the UN. Despite these uncertainties regarding the eventual status of the Draft Declaration and the
non-binding nature of its provisions, it nonetheless offers in its present form a strong aspirational statement of
indigenous rights.

Another area of work is being pursued by the UN specialised agencies of the Educational Scientific
and Cultural Organization (UNESCO) and the World Intellectual Property Organization (WIPO). UNESCO
is currently reviewing its 1989 Recommendation on the Safeguarding of Traditional Culture and Folklore.
This Recommendation was the focus for discussions during a UNESCO/Smithsonian conference held in
Washington DC on 27-30 June 1999, with a view to revising it in the light of developments in the decade
since its adoption. Among the recommendations resulting from that conference was a decision
to reconsider the term ‘folklore’ and to determine a more appropriate terminology on the basis of
further studies and consultations with indigenous and local peoples. The 1989 Recommendation is
currently the only international statement providing a sui generis approach to protecting intangible
cultural heritage.

118 For example arts 4, 5, 8, 13 and 23.
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WIPO commenced a program of consultations with indigenous peoples in 1988, with the objective of
exploring the implications for the IPR system of these peoples’ claims and interests in intellectual property and
traditional knowledge. WIPO is conducting a series of discussion forums and regional visits.

A growing body of indigenous statements and declarations also provides a framework within which sui
generis systems for protecting indigenous knowledge may be introduced. These include the following:

e the Mataatua Declaration (June 1993);

¢ the Belem Declaration (1988);

the Julayinbul Statement (November 1993); and
the Kari-Oca Declaration (May 1992).119

Although these statements do not have binding force, they nonetheless provide an important discourse that
can guide and ultimately influence international law.120

In addition to these treaties, statements and declarations providing specifically for indigenous rights, wider
human rights instruments provide an additional source of support for indigenous rights. The Universal
Declaration on Human Rights 1948 provides important foundational principles. The International Covenant on
Civil and Political Rights (ICCPR), adopted by the UN in December 1966 and which came into force in March
1976, is a significant cornerstone for fundamental human rights and freedoms. Indigenous peoples have used
the communication mechanisms under the Optional Protocol to the ICCPR to seek recognition of their self-
determination rights under art 27 of this instrument.

A growing body of environment and heritage related instruments and developments provides additional
incentives to the formulation of improved standards for indigenous rights. 21 These developments include Agenda
21, the Statement of Forest Principles, and the Rio Declaration — all outcomes from the 1992 UN Conference on
Environment and Development. Chapter 26 of Agenda 21 is an important statement of principles, programs and
actions for building and strengthening indigenous institutions and participation. There are also environment
related standards being developed through various organs of the UN, such as the Commission on Sustainable
Development. UN studies, such as the report on indigenous cultural heritage prepared by Special Rapporteur
Erica Irene-Daes for the Sub-Commission on Prevention of Discrimination and Protection of Minorities and the
Ksentini study on human rights and the environment, add to the list of developing standards.122

The development of sui generis approaches would ideally be based on new forms of legislation that provide
specifically for the recognition and protection of indigenous forms of intellectual property. These may provide
for recognition of the particular features, such as collective rights, that distinguish indigenous knowledge and
intellectual property from conventional systems. There are many examples of sui generis systems, but these
vary considerably in terms of the extent to which they incorporate indigenous rights, including benefit sharing
and community forms of ownership.

There is much planning and activity across the world at national and sub-national levels to devise various
legislative, policy and administrative schemes to regulate access to genetic resources. Glowka discusses
some of these and identifies five groups of legislation, summarised here.123

119 For discussion of indigenous statements see Posey D A and Dutfield G, above note 53; Posey D A, Traditional Resource Rights: International
Instruments for Protection and Compensation for Indigenous Peoples and Local Communities, [UCN, Gland, Switzerland 1996.

120 For a discussion of the role of these statements and declarations in international law see Sutherland J, ‘Representations of
indigenous peoples' knowledge and practice in modern international law and politics’, Australian Journal of Human Rights vol 2
no 1 (Dec 1995), pp 39-57.

121 Posey D A and Dutfield G, above note 53, especially Ch 11.

122 United Nations Commission on Human Rights, Sub-Commission on the Prevention of Discrimination and Protection of Minorities, Human
Rights and the Environment, Final Report by Fatma Zohra Ksentini, Special Rapporteur, E/CN4/Sub2/1994/9, 6 July 1994.

123 Glowka L, above note 88, pp 23-71.
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(1) General environmental framework laws

Examples of these exist in several African countries (such as Gambia, Kenya, Malawi, and Uganda)
and in the Republic of Korea. These are ‘only enabling in nature’ and 'merely charge a competent
national authority to examine the issue in order to provide more specific guidelines or regulations
sometime in the future'.124

(2) Framework sustainable development, nature conservation or biodiversity laws

Examples of these, either as laws or in draft stages, are in some Central and South American countries
(such as Costa Rica, Peru and Mexico), in Eritrea, Fiji and in the Seychelles. Glowka states that these ‘tend
to be more detailed’ than the enabling legislation described above. They also ‘clearly establish the Mutually
Agreed Terms (MAT) and Prior Informed Consent (PIC) principles’.125

(3) Dedicated or stand alone national laws or decrees on access to genetic resources

This group comprises ‘the most comprehensive pieces of access legislation surveyed'.'26 An example
is that introduced in the Philippines, which comprises an Executive Order 247 (1995) and an
Administrative Order 96-20 (Implementing Rules and Regulations on the Prospecting of Biological and
Genetic Resources) (1996).

(4) Modification of existing laws or regulations to better reflect genetic resource access and benefit
sharing issues

Examples of these are found, at the national level, in the US and Nigeria. In the US, these consist of proposals
to control removal of research specimens from national parks; in Nigeria, the proposals aim to ensure prior
informed consent prior to bioprospecting in Nigerian national parks. Similar examples have been identified at the
sub-national level. In Western Australia, the government enacted legislation to:

explicitly clarify the authority of the state government under the Wildlife Conservation Act 1950 and the Conservation
and Land Management Act 1984 to enter into exclusive agreements for the removal of forest produce (including soil)
or flora to promote the use of flora for therapeutic, scientific or horticultural purposes (Pt 3, Conservation and Land
Management Amendment Act 1993).127

(5) Actions taken at the regional level

An example of these is Decision 391 of the Andean Pact which ‘creates a common regime for access
to genetic resources’. This Decision was published in July 1996 thereby becoming law in all five member
states: Bolivia, Colombia, Ecuador, Peru and Venezuela.'28 Another regional approach has been
developed in Southeast Asia between Malaysia, the Philippines, Thailand and Australia. In 1992
these countries endorsed the Manila Declaration, which is a set of guidelines to ‘facilitate access to
biological resources’.129

Some of these national, sub-national or regional laws contain important provisions regarding the rights
of indigenous communities. For example, the Manila Declaration includes among its principles ‘the
establishment of implementation measures such as efficient licensing and prior informed consent
processes as well as mechanisms to protect the rights of indigenous and local communities and ensure
their compensation’. 130

Andean Pact Decision 391 ‘confirms that biological resources which contain genetic resources or

124 As above, p 23.
125 As above.
126 As above.
127 As above.
128 As above, p 24.
129 As above, p 25.
130 As above.
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derivatives that are sought can be subject to the private or collective property rights of individuals or
indigenous and local communities’.131 In addition, Decision 391 also:

recognises the rights of indigenous and local communities over their knowledge, innovations and practices associated
with genetic resources and derivatives. The right to control access to indigenous and local knowledge, innovations and
practices rests with the communities themselves, but is subject to national legislation (art 7).132

National laws are gradually being introduced by various countries (such as Costa Rica, Thailand and South
Africa) and also at regional levels (such as by the Organisation of African Unity). It will be useful to maintain
an inventory of these developments as they present opportunities for comparative assessment.

The development and introduction of these kinds of national and regional regimes for regulating access to
biological resources provides important opportunities for countries to build on relevant international standards
and treaties. They illustrate some of the possibilities for devising innovative approaches that combine
sustainable use and conservation of natural and cultural resources with the recognition and protection of the
distinct rights of indigenous peoples.

The development of regional agreements for land and environmental management, as noted earlier in this
paper, also provides potentially useful sui generis approaches in which protection of rights in traditional
knowledge and the conservation and management of land, environment and resources can be fashioned
using indigenous law as a basis.

Other approaches to protecting indigenous knowledge

Approaches to protecting indigenous knowledge are well documented. One of these promotes a model for
protection of what are termed ‘traditional resource rights'.133 This model seeks to integrate conventional
intellectual property rights systems, human rights and other legislation and policy to provide a ‘bundie of
rights’ as a tool for indigenous peoples to achieve recognition and protection of their knowledge, traditions,
innovations and practices relating to the natural environment. Although useful, this approach is founded within
the Western legal system. To develop a truly sui generis approach to protecting indigenous knowledge will
require stepping outside the Western legal framework to explore ways in which indigenous law can be used
as the foundation for protection and recognition.

The Canadian based advocacy organisation Rural Advancement Foundation International (RAFI) suggests
a variety of approaches, including working within the present IPR system.134 Some of the alternatives they
propose are variations of copyright laws and trademark labels of authenticity. Suggested modifications to the
patent system include the establishment of new deposit rules, documenting gene bank accessions to better
reflect indigenous origins, and IPR ombudspersons and tribunals to decide cases of disputed patent
claims.135 RAFI has proposed a number of sui generis solutions, some of which are based on extensions to
existing intellectual property rights regimes. These include better use of inventors' certificates to
accommodate indigenous knowledge holders and innovators and further development of international
standards such as the WIPO/UNESCO Model Law on Folklore. RAFI also suggests the use of bilateral
contracts, which are encouraged under the CBD. These contracts could take the form of materials transfer
agreements and bioprospecting agreements. Other initiatives suggested are conservation compensation
mechanisms and the development of an ‘intellectual integrity framework’.136

131 Atart6.

132 Glowka L, above note 88, p 26.

133 Posey D A and Dutfield G, above note 53.

134 Rural Advancement Foundation International, Conserving Indigenous Knowledge: Integrating Two Systems of Innovation, Ottawa, 1994.
135 As above, pp 42-46.

136 RAFI, above note 134, pp 39-54
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Another approach is based on establishing a conceptual framework for the recognition and protection of
community rights in local natural and biological resources. One example of this is a model developed by
Gurdial Singh Nijar and others of the Malaysian based Third World Network in 1994. Under this proposal a
‘community intellectual rights Act’ would establish a sui generis system for the ‘protection of the innovations
and the intellectual knowledge of local communities’.'37 Other community rights initiatives are being
developed in India.138

There have been some developments in Australia aimed at recognising and better protecting Aboriginal
and Torres Strait Islander peoples’ rights and interests in cultural and intellectual property, including
cultural and biological knowledge. In 1994, the Commonwealth Government released an issues paper
called Stopping the Rip-Offs: Intellectual Property Protection for Aboriginal and Torres Strait Islander
Peoples.139 This paper recognised the longstanding problems of unauthorised use of Aboriginal and Torres
Strait Islander peoples’ designs, images and artistic expressions. It provided an overview of areas where
the Copyright Act 1968 (Cth) was unable to provide adequate protection for indigenous peoples against
the misuse of their artworks.

Following the release of Stopping the Rip-Offs, several Commonwealth government departments and
agencies began formulating responses, including recommendations for reform that would address the
inadequacies in existing IPR laws to protect indigenous rights. Stopping the Rip-Offs did not consider the
subject of indigenous ecological knowledge as it held that this area of indigenous rights was outside the
scope of the paper, which was limited to matters within the Copyright Act 1968 (Cth). However, this area is
being considered by other agencies such as the Aboriginal and Torres Strait Islander Commission. 140

Conclusion

The existing system of intellectual rights offers limited recognition and protection for Aboriginal and
Torres Strait Islander peoples’ knowledge, innovations and practices. The patent system confers
monopoly rights to individual or corporate inventors and innovators and provides for these individuals or
corporations to exploit their inventions. While indigenous peoples have the same access as any other
citizens to patents and other intellectual property laws, these systems do not in themselves offer solutions
to recognising and protecting indigenous knowledge systems and property rights and providing for
indigenous peoples to share equitably in benefits derived from the wider uses of their cultural knowledge,
products, expressions and practices.
. Achieving the mutual goals of sustainable use and conservation of biological diversity, together with
recognition and protection for indigenous rights, will require some creativity of approach. Recognising the
unique contributions of indigenous peoples and protecting their cultural and biological knowledge poses
particular challenges. Further work could include a pilot project in a selected area or region to assess
the feasibility of a regional integrated system of knowledge and innovation. This could include the

following components:

o further studies (including fieldwork, literature reviews, and compilations of ethnographic and
ethnobiological literature) to gain better understandings of indigenous knowledge and innovations, and
systems of ownership and rights in land and resources;

» negotiations with key local and regional indigenous communities and organisations to examine local and
regional authority and decision-making processes and structures;

137 Nijar G S, above note 52.

138 Shiva V et al, above note 79.

139 Commonwealth of Australia, Stopping the Rip-Offs: Intellectual Property Protection for Aboriginal and Torres Strait Islander Peoples
issues paper, Attorney General’s Department, Canberra 1994.

140 See for example Janke T, above note 54.
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COMMENTARY

* an assessment and analysis of local, regional and national laws, policies, programs and projects that would
support access and benefit sharing; and

* negotiations with local and regional conservation (both government and non-government), industry and
research organisations with a view to establishing a partnership arrangement.

The development of more effective systems to protect indigenous knowledge could seek to integrate
conventional IPR systems with alternative systems based in indigenous law. The creative combination of IPR
systems with contracts and agreements and the development of a community based sui generis system for
recognition and protection of indigenous rights could form the basis for the development of a local or regional
integrated knowledge and innovation system.

Informed by international standards and developments, an integrated knowledge and innovation system
could be developed by bringing together key stakeholders and interest groups. These could include peak
local and regional indigenous organisations and representative bodies, conservation organisations, industry,
science and research organisations, government and non-government sectors.

Ideally, a system should be established to enable indigenous peoples to control their own traditional
knowledge systems. To develop such a system will necessitate thinking outside the Western legal framework
and exploring ways in which indigenous law can be used as the foundation for protection
and recognition. @ ‘
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ETHICAL RELATIONSHIPS FOR BIODIVERSITY RESEARCH AND
BENEFIT-SHARING WITH INDIGENOUS PEOPLES

DONNA CRAIG* AND MICHAEL DAVIS™

I INTRODUCTION

Indigenous peoples hold responsibility for, manage, and own resources and
knowledge about plant and animal use, including methods of preparation, storage
and management, which is of global economic significance. These peoples’
knowledge of biological and genetic resources already forms the basis for sizeable
seed, pharmaceutical and natural product industries. Natural resource management,
soil fertility maintenance, stream and coastal conservation and forest and
agricultural system models provide viable, time-tested options for sustainable
development adapted to microclimate variations and local socio-political
ecosystems.

Yet Indigenous peoples confront increasing external pressures to provide
information, contribute their knowledge and practices, and endorse developments
involving their lands, territories, biological and genetic resources, and cultural
products and performances. Even recognition of the contributions that Indigenous
knowledge has made in the past to world food and medicinal sources, as well as
Indigenous peoples’ current significant contributions to agriculture, water and forest
management, has done little to offset these peoples’ political marginalisation.

The interests and concerns of Indigenous peoples often overlap with those of local
communities in the developing world. However they are far from identical.
Indigenous peoples typically comprise ‘nations within nations’, and those living in
developing countries often suffer human rights abuses and political marginalisation
from those countries’ governments. The degradation and expropriation of
Indigenous lands and resources continues without adequate legal protection in the

Professor of Desert Knowledge, Charles Darwin University, Australia and Professor of Law,
Centre for Environmental Law, Macquarie University, Australia. The research from this paper
is drawn from a Project funded by a Vice Chancellors Development Grant (2005-2006) at
Macquarie University, Sydney, Australia: ‘Development of Ethical Approaches and Protocols
for Cross-Cultural Biodiversity Research and Benefit Sharing with Indigenous Peoples’.

An independent researcher and consultant specialising in Indigenous rights in traditional
knowledge and biodiversity.
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developed and developing worlds. International standard-setting activities have
addressed these problems to some extent, but much more remains to be done. Some
of the more useful standard setting instruments are the International Labour
Organisation (ILO) Convention 169 Concerning Indigenous and Tribal Peoples in
Independent Countries, 1989, the Convention on Biological Diversity,1992 (CBD),
the FAO International Treaty on Plant Genetic Resources for Food and
Agriculture, and the Draft United Nations Declaration on the Rights of Indigenous
Peoples.

Although these are all significant developments, the Draft Declaration and ILO
Convention 169 are currently the only instruments providing specifically for
Indigenous peoples. Of these two, the Draft Declaration is a stronger document, but
it is a long way from reaching consensus in the United Nations. Even when it does
eventually reach the stage of being endorsed officially as a Declaration, this will not
create the kind of binding obligations that a Convention would on member States.

The United Nations Convention on Biological Diversity is especially important for
its provisions relating specifically to the protection of Indigenous rights and
interests in biological and genetic resources, and the traditional knowledge and
practices associated with these.

This paper argues that traditional ecological knowledge (TEK) relating to the
conservation -of biological diversity cannot be protected without international and
national regimes that protect the human rights of the holders and owners of this
knowledge, as well as their specific Indigenous integrated and comprehensive
rights. The paper reviews a range of developments, existing and emerging,
including both international and domestic, that provide, or have the potential to
provide for Indigenous rights in traditional knowledge and biodiversity.

The task of protecting ‘intangible’ knowledge is especially challenging. Many of
the current attempts at such protection are framed within contexts, legal regimes
and policy developments concerning bioprospecting, access to genetic resources
and benefit sharing, and intellectual property rights. Yet most, if not all these
developments provide limited scope for recognising intangible knowledge.

As well as protecting TEK, the increasing interest in use of this knowledge also
requires critical examination of ethical issues, and relevant legal and policy
developments. There may eventually be financial profits resulting from products or
processes that are based on TEK. However, although these ‘profits’ may be directly
related to the access and use of TEK, in reality they are often far removed from
Indigenous peoples, and have more to do with the structures and processes of
corporations in a globalised economy. Another mechanism potentially available to
Indigenous peoples as a means to derive monetary returns from, or to protect their
TEK is the existing intellectual property rights regime. However, this is a limited
option in the context of TEK, as discussed below.
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Given the lack of capacity within conventional intellectual property rights regimes
to protect TEK, it is useful to explore more productive avenues. The Convention on
Biological Diversity (CBD) presents the potential for such opportunities. The
Secretariat of the CBD has in recent years developed an important body of work to
advance the implementation of provisions concerning Indigenous peoples. The
CBD working groups on Article 8(j) and related provisions and on access and
benefit-sharing are the key developments in this regard. The development of
standards and guidelines for access to biological and genetic resources, especially
with regard to benefit sharing and prior informed consent are particularly important.
The introduction of the Bonn Guidelines has been an important step to evolve more
appropriate regimes for Indigenous peoples.'

There have also been some worthwhile developments at regional and national
levels. Examples include the Andean Pact Decision 391 — Common Regime on
Access to Genetic Resources 1996, and national laws in a few developing,
biodiversity rich countries such as Costa Rica that have attempted to recognise the
distinct nature and values of TEK. Costa Rica’s 1998 Biodiversity Law recognises
and protects what it terms ‘sui generis community intellectual rights’, comprising
the ‘knowledge, practices and innovations of Indigenous peoples and communities,
related to the use of components of biodiversity and associated knowledge’.? Other
useful regional developments are the Organisation of African Unity (OAU) Model
Law, and the Pacific Model Law.

The OAU produced in 2000 the African Model Legislation for the Protection of the
Rights of Local Communities, Farmers and Breeders, and for the Regulation of
Access to Biological Resources. This Model Legislation provides a relatively
comprehensive scheme for ensuring conservation and sustainable use of biological
resources. Its objectives (Part I) include:

. support for the ‘inalienable rights of local communities including farming
communities over their biological resources, knowledge and technologies’,

. access to biological resources subject to prior informed consent of local
communities,

. fair and equitable sharing of benefits,

effective participation of local communities ‘with a particular focus on
women’, and

Conference of the Parties to the Convention on Biological Diversity, Access and Benefit-
Sharing as Related to Genetic Resources, Bonn Guidelines on Access to genetic Resources and
Fair and Equitable Sharing of the Benefits Arising out of their Utilisation, UN Environment
Programme, 6% meeting, UN Doc UNEP/CBD/COP/6/24 (2002); See also Michael Jeffery
‘Bioprospecting: Access to Genetic Resources and Benefit-Sharing under the Convention on
Biodiversity and the Bonn Guidelines’ (2003), v. 6(2) Singapore Journal of International,
747-808

2 National Legislation of Costa Rica, Biodiversity Law, Article 82 Ley No 7788:1998. See also
Charles V Barber et al, ‘Developing and Implementing National Measures for Genetic
Resources Access Regulation and Benefit-Sharing’ in Sarah A Laird (ed), Biodiversity and
Traditional Knowledge: Equitable Partnerships in Practice (2002) 393-6.
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. ‘appropriate institutional mechanisms for the effective implementation and
enforcement of the rights of local communities’.

The OAU law has been described by Indigenous expert Henrietta Fourmile as
offering ‘perhaps the most powerful and comprehensive protection for TEK and the
natural resource rights of Indigenous peoples formulated to date’.> Fourmile also
states that this legislation ‘provides a clear, concise and plain language model that
can be used by Indigenous peoples in Australia ... to secure appropriate levels of
protection for our TEK and traditional natural resources’.*

What is of particular note in the OAU is its provisions that recognise the
‘community rights’ of local communities — defined as ‘those rights held by local
communities over their biological resources or parts or derivatives thereof, and over
their practices, innovations, knowledge and technologies’ (Part II). The OAU
Model Law sets out comprehensive provisions® providing for these community
rights, including requirements for prior informed consent, the right to refuse consent
and access, the right to traditional access, use and exchange, the right to benefit, and
the recognition of ‘community intellectual rights’.

The Pacific region Model Law for the Protection of Traditional Ecological
Knowledge, Innovations and Practices is an innovative development (yet to be
finalised and agreed), that offers useful guidance for introducing measures for
protecting intangible knowledge. This Model defines ‘traditional ecological
knowledge’ as follows:

Generations-old knowledge whether embodied in tangible form or not, gained over
generations of living in close contact with nature regarding:

. living things, their constituent parts, their life cycles, behaviour and functions,
their effects on and interactions with other living things (including humans)
and with their physical environment;

o the physical environment including water, soils, corals, weather, solar and
lunar effects, processes and cycles; and
. the obtaining and utilising of living or non-living things for the purpose of

maintaining, facilitating or improving human life.

This Model Law contains provisions for ownership of ‘traditional ecological
knowledge, innovations and practices’ by ‘a group or an individual’, and that
reaffirm ownership rights in TEK as ‘inalienable and non-transferable’.
Importantly, the Law states that such an ownership right is ‘in addition to any other

Henrietta Fourmile, ‘Using Prior Informed Consent Procedures under the Convention on
Biological Diversity to Protect Indigenous Traditional Ecological Knowledge and Natural
Resource Rights’ (1998) 16(4) Indigenous Law Bulletin 15.
4 .

Ibid 16.
> Articles 16 to 23.
Section 8.
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rights available under existing intellectual property laws’.” The Model Law also
provides for prior informed consent to be sought if the wider use, or
commercialisation of traditional ecological knowledge is proposed.®

The current debate about protection of TEK proceeds from very diverse
perspectives and largely revolves around exploring the few legal ‘niches’ available
to Indigenous peoples. Perhaps the most potentially useful of these is the CBD, but
conventional intellectual property rights laws may also be considered. These legal
mechanisms may provide opportunities not only for protection, but importantly also
for equitable benefit-sharing, and the prospect of providing economic returns to
Indigenous people. Where TEK and associated practices are utilised by the wider
society, there is the potential for infrequent ‘discoveries’ to be made that may have
a very high economic value, and ultimately return real benefits to Indigenous
people. In the context of the CBD, the protection of TEK and associated practices
contributes to the sustainable use, protection and management of biological
diversity. In principle then, protection of TEK can contribute to the implementation
of the CBD; and simultaneously, the effective implementation of the CBD will
assist in protecting TEK.

The viable options for developing effective benefit-sharing arrangements based on
wider utilisation of TEK will depend on Indigenous peoples’ decisions as to how,
when and to what extent they will allow this wider use. Benefit-sharing provisions
may be very diverse, and often will relate to ‘micro economies’ of small-scale
sustainable livelihoods, based on the use and management of biological resources
and participation in research and monitoring.

Currently, most approaches to benefit-sharing involving traditional knowledge and
biological resources remain largely unregulated. To achieve ‘best practice’ or
‘adequate practice’ requires the development and implementation of ethical
standards and guidelines, codes of practice, and protocols. These must form the
essential foundations of any ‘private law making’ processes that occur through
contracts. This is discussed in more detail below.

II WHO ARE INDIGENOUS PEOPLES?

In discussing protection of traditional knowledge and equitable benefit-sharing, it is
useful to consider the ways in which Indigenous people - as the knowledge owners
and custodians — have been defined. The critical point to make here is that
Indigenous peoples have the right — fundamental to their self-identity and self-
determination — to define themselves. However, there have been some attempts in
various international standard setting developments to derive a universal
‘definition’ of Indigenous peoples.

Section §(1)(a)
8 Section 10.
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In a 1986 report, the Special Rapporteur of the United Nations Economic and Social
Council Sub-Commission on the Prevention of Discrimination of Minorities defined
Indigenous peoples in the following way:

Indigenous communities, peoples and nations are those which, having a historical
continuity with pre-invasion and pre-colonial societies that have developed on their
territories, consider themselves distinct from other sectors of the societies now
prevailing in those territories, or parts of them. They form at present non-dominant
sectors of society and are determined to preserve, develop and transmit to future
generations their ancestral territories, and their ethnic identity, as the basis of their
continued existence as peoples, in accordance with their own cultural patterns, social
institutions and legal systems.’

As Darrell Posey points out, a ‘fundamental principle established by ILO 169 is that
“self-identification as indigenous or tribal shall be regarded as a fundamental

criterion for determining the groups to which the provisions of this convention
939 10

apply™.
III OWNERSHIP AND PROTECTION OF TRADITIONAL ECOLOGICAL KNOWLEDGE
(TEK)

Ownership and property are Western legal concepts that do not easily transpose
onto traditional and Indigenous systems. The notion of transferability is the least
compatible element of property. This is because traditional and Indigenous peoples
identify themselves within communities who are tied to the land, typically based on
spiritual connections and customary values and responsibilities. Moreover, there is
often no single identifiable individual that could stand as the property owner of
lands and biological resources. These characteristics of Indigenous societies and
cultures provide a basis upon which Indigenous peoples’ knowledge systems must
be understood as being - intrinsically different to Western systems of property and
knowledge."!

In a recent handbook on traditional knowledge, Hansen and VanFleet argue that
traditional ecological knowledge is usually collective in nature and is often
considered to be the property of the community as a whole. They elaborate:

[Traditional knowledge] is transmitted through specific cultural and traditional
information exchange mechanisms, for example, maintained and transmitted orally
through elders and specialists (breeders, healers, etc.), and often to only a select few
people within a community. ...

° UN ESOSOC (1986) ‘Study of the Problem of Discrimination Against Indigenous
Populations, United Nations Economic and Social Council’, E/CN.4Sub.2/1986/7 and Add.1-
4

10 D A Posey, ‘Introduction: Culture and Nature — The Inextricable Link> (1999) Cultural and
Spiritual Values of Biodiversity 4.

See Michael Davis, ‘Bridging the Gap, or Crossing a Bridge?: Indigenous Knowledge and the
Language of Law and Policy’ in Fikret Berkes et al, (eds), Bridging Scales and Knowledge
Systems: Linking Global Science and Local Knowledge in Assessments (2006 forthcoming).
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Traditional knowledge includes mental inventories of local biological resources,
animal breeds, and local plant, crop and tree species. It may include such information
as trees and plants that grow well together, and indicator plants, such as plants that
show the soil salinity or that are known to flower at the beginning of the rains. It
includes practices and technologies, such as seed treatment and storage methods and
tools used for planting and harvesting. TK also encompasses belief systems that play
a fundamental role in a people's livelihood, maintaining their health, and protecting
and replenishing the environment. TK is dynamic in nature and may include
experimentation in the integration of new plant or tree species into existing farming
systems or a traditional healer's tests of new plant medicines.

The rich and complex systems of traditional ecological knowledge protected and
transmitted through customary law regimes are vulnerable to being undermined by
dominant legal systems, especially intellectual property rights regimes. Attempts by
Indigenous peoples to assert and protect their own approaches to managing their
TEK have often given rise to discussions about the appropriateness, use and abuse
of intellectual and cultural property rights. In this context, arguments about the need
to develop a unique (sui generis) system of legal protection recognise the wide
variety of situations in which TEK is held, transmitted and evolved. The emphasis
in discussions about sui generis systems is that TEK should not be analogous to the
‘public domain’ as this concept is understood within the Western legal framework
of intellectual property laws. Instead, protection should be provided through the
recognition of customary laws that govern TEK. A system of this kind would result
in legal pluralism — the operation of different legal systems in parallel with each
other. Legal pluralism is well understood in other legal contexts (eg in Papua New
Guinea); yet the reluctance to recognise Indigenous Law within the dominant
Australian legal and political arena means that there can be no sound basis for
effective protection or recognition of Indigenous and other human rights. Legal
pluralism provides opportunities for the coexistence of separate, though
complementary laws, and therefore allows for the recognition of Aboriginal
customary laws."

Recognition of Indigenous customary law should also recognise that Indigenous
peoples’ systems of knowledge management have been in place for a very long
period of time before European colonisation. These systems of knowledge

S A Hansen and VanFleet, ‘Traditional ecological knowledge and Intellectual Property: A
Handbook on Issues and Options for Traditional Ecological Knowledge Holders in Protecting
their Intellectual Property and Maintaining Biological Diversity’ (2003) 4445 3.

Despite the comprehensive report on recognition of Aboriginal customary laws in Australia,
released in 1986, the debate about legal pluralism and customary law recognition has not
advanced to a great extent. See Australian Law Reform Commission, Report No 31, ‘The
Recognition of Aboriginal Customary Laws’ (1986); also James Crawford, ‘Legal Pluralism
and the Indigenous Peoples of Australia’ in Oliver Mendelsohn and Upendra Baxi (eds), The
Rights of Subordinated Peoples (1994) 178-220. For a useful discussion on the relationship
between legal pluralism and natural resource property rights, see Ruth S Meinzen-Dick and
Rajendra Pradhan, ‘Legal Pluralism and Dynamic Property Rights’ (CAPRI Working Paper
No 22, CGIAR Systemwide Program on Collective Action and Property Rights, International
Food Policy Research Institute, Washington, DC, January 2002).
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management — or what might be referred to as an Indigenous Domain, or customary
economy,' enabled Indigenous communities to maintain viable, dynamic and
sustainable livelihoods attuned to their environments, and which incorporated
complex rules and codes regulating exchange, trade and appropriate use of
knowledge and resources. It is important to appreciate that these systems continue
to shape Indigenous peoples’ relationships to their country and its natural resources.

IV ROLE OF TEK IN CONSERVING BIODIVERSITY

TEK plays a pivotal role in the conservation and sustainable management of
biological diversity. Given that Indigenous peoples are the owners and custodians
of TEK, they also have a critical role in biodiversity protection and management.
As many Indigenous peoples live in areas of rich biodiversity, and fragile and
vulnerable environments, the maintenance and transmission of their traditional
knowledge and practices relating to these ecosystems is especially vital.'* The
special relationship between Indigenous peoples and their environments is well
documented. Martha Johnson of the Canadian Dene Institute, for example, has
defined TEK as:

a body of knowledge built by a group of people through generations living in close
contact with nature ... [and which] ... includes a system of classification, a set of
empirical observations about the local environment, and a system of self

management that governs resource use. '°

Given the unique relationship between Indigenous peoples and the environment, to
Indigenous peoples the notion of conserving biodiversity is not generally perceived
as an activity that is separate from everyday life. As Posey argues, ‘biodiversity is
not an object to be conserved ... it is an integral part of human existence, in which
utilisation is part of the celebration of life’.!” This observation acknowledges that
for Indigenous peoples, knowledge is as much about practice as it is about more
intangible or spiritual concerns — indeed, these two dimensions are inseparable.
Indigenous peoples’ approaches to their environments include notions of
stewardship, and spiritual dimensions that are fundamental to biodiversity
conservation.

The recognition of, and development of mechanisms for protection of TEK in
international law and policy is critical. Such protection and recognition will assist
the preservation of traditional and local knowledge at local, regional and national

J C Altman, ‘Sustainable Development Options on Aboriginal Land: The Hybrid Economy in
the Twenty-First Century’ (Discussion Paper No 226. Centre for Aboriginal Economic Policy,
Canberra, 2001) 5.

A useful paper exploring the important relationship between cultural diversity and biological
diversity is Harriet Ketley, ‘Cultural Diversity Versus Biodiversity’ (1994) 16 Adelaide Law
Review 99-283.

16 Martha Johnson (ed), Lore: Capturing Traditional Environmental Knowledge (1992) 4.

17 D A Posey, ‘Introduction: Culture and Nature — The Inextricable Link’ (1999) Cultural and
Spiritual Values of Biodiversity 7.
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levels, encourage participation by Indigenous communities in environmental
management, and, with prior informed consent, provide a framework for fair and
equitable access and benefit-sharing. The challenge is to develop ethical and legal
frameworks that respect Indigenous TEK in the huge variety of contexts in which it
is held and managed. It is also vital to develop appropriate and ethical terms under
which wider application of traditional knowledge and practices may be allowed.

V SUSTAINABLE DEVELOPMENT STRATEGIES

The impacts on Indigenous peoples’ lands, cultures and resources from
developments and planning decisions cannot be underestimated. Given this, is it
possible to achieve a just balance between the demands and requirements of
sustainable resource development, while at the same time upholding Indigenous
peoples’ rights to self-determination (including their right to pursue their own
development strategies)? As a first priority, it is fundamental that Indigenous
peoples must have legally recognised title to their land, seas and natural resources,
and the power to control their use and management in a way that they consider
appropriate.

There are several international declarations that recognise the important connections
between humans and planning. The 1972 Declaration of the United Nations
Conference on the Human Environment stated that:

The natural resources of the earth, including the air, water, land, flora and fauna and
especially representative samples of natural ecosystems, must be safeguarded for the
benefit of present and future generations through careful planning or management, as
appropriate. '®

Some declarations and statements recognise that development and planning should
respect the diversity of human societies and cultures. For example, the 1974
Cocoyoc Declaration states that:

Development should respect, maintain and enhance the diversity of natural life and
human culture to maintain and expand the availability of options for this and future
generations. ... This requires that homogenisation of land use and human lifestyles
be avoided.

The 1981 Declaration of San Jose™ defines the right to ‘ethno-development’ as:

the amplification and consolidation of ... a culturally distinct society's own culture,
through the strengthening of its capacity to guide its own development and exercise
self-determination ... and implying an equitable and proper organisation of power.*'

Declaration of the United Nations Conference on the Human Environment Stockholm, 1972,
Principle 2.

Cocoyoc Declaration 1974.

20 Declaration of San Jose UNESCO, 1981, para 3.

o Declaration of San Jose UNESCO, 1981.
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The 1986 Declaration on the Right to Development, the 1992 Rio Declaration
1992, Agenda 21, the 2002 World Summit on Sustainable development: Plan of
Implementation, the UN Millennium Development Goals (MDGs), and the
Millennium Project Report 2005% have all supported the rights of Indigenous and
local peoples to sustainable development, and equitable participation. Some of these
statements also support the introduction of comprehensive and specific poverty
reduction strategies, as a key to achieving sustainable development.

VI A RIGHTS BASED APPROACH TO TEK

There are many different values and perspectives that inform research and practice
related to TEK. Much of the authors’ work has been to locate TEK as part of the
integrated and comprehensive rights of Indigenous peoples, including self-
determination, at the international and national levels.” These comprehensive rights
have been powerfully expressed by Indigenous peoples around the world in the
1993 Draft Universal Declaration on the Rights of Indigenous Peoples, which was
the culmination of ten years of debate and drafting by the United Nations Working
Group on Indigenous Populations (Sub-Commission on the Prevention of
Discrimination and Protection of Minorities, Human Rights Commission). Other
important expressions of Indigenous rights to TEK and biological resources are
contained in the Convention on Biological Diversity (CBD — discussed below) and
ILO 169, Convention Concerning Indigenous and Tribal Peoples in Independent
Countries.

It is now evident that a ‘rights-based’ approach to sustainable development is
particularly worth examining, as it draws together human rights and environmental
rights. This relationship is demonstrated in the Draft Declaration on Principles on
Human Rights and the Environment, which states

1. Human rights, an ecologically sound environment, sustainable development
and peace are interdependent and indivisible.

2. All persons have the right to a secure, healthy and ecologically sound
environment. This right and other human rights, including civil, cultural,
economic, political and social rights are universal.?*

Aboriginal and Torres Strait Islander people have human and citizenship rights by
virtue of being Australian citizens. The universal system of human rights applies
equally to all Indigenous peoples. As a consequence, Aboriginal and Torres Strait
Islander people must be able to enjoy and exercise these rights. At the same time

http://www.unmillenniumproject.org/reports/index.htm

Donna Craig, ‘Biological resources, IPRs and International Human Rights: Impacts on
Indigenous and Local Communities’ in Burton Ong (ed), Intellectual Property and Biological
Resources (2004) ch 10, 352-393; Michael Davis, ‘Law, Anthropology, and the Recognition of
Indigenous Cultural Systems’ in René Kuppe and Richard Potz (eds), Law and Anthropology:
International Yearbook for Legal Anthropology 11 (2001).

Meeting of Experts on Human Rights and Environment — Geneva, 16-18 May, 1994.
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they also have Indigenous rights because of their distinct status as Indigenous
peoples. These rights — whether human rights, citizenship rights, or Indigenous
rights — are not created by international standards and norms, and conferred on
peoples. Rather, they are inherent in people as humans, and the role of the
international rights regime is to recognise, reinforce, and uphold these rights.

Perhaps the most important right that Indigenous peoples have under the
international system is that of self-determination. They have this right, as do all
peoples, under the international charter of human rights (International Covenant on
Civil and Political Rights, the International Covenant on Economic, Social and
Cultural Rights, and the Convention and the Convention for the Elimination of All
Forms of Racial Discrimination). Article 1 of both the Covenant on Civil and
Political Rights (ICCPR), and the Covenant on Economic, Social and Cultural
Rights provides a universal right for self-determination:

All peoples have the right of self-determination. By virtue of that right they freely
determine their political status and freely pursue their economic, social and cultural
development.

The ICCPR goes further, and at Article 27, contains an important provision that
offers scope for Indigenous peoples to exercise their rights collectively to practice
their culture:

In those States in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with the
other members of their group, to enjoy their own culture, to profess and practise their
own religion, or to use their own language.

This provision forms the cornerstone of endeavours by Indigenous peoples globally
to campaign for a more precise articulation of specific Indigenous peoples’ rights,
including especially collective, cultural rights.

Indigenous peoples’ right to self-determination is articulated in the Draft
Declaration on the Rights of Indigenous Peoples. The Draft Declaration includes
the right to own, control, and manage their ‘cultural and intellectual property’,
including cultural knowledge. By implication, this right therefore includes their
right to determine the nature of, and to define their cultural and intellectual property
and cultural knowledge.

A Using International Law

Indigenous peoples can use international law to advocate for recognition of their
rights, including rights in traditional knowledge. For example, Australia’s periodic
reporting and monitoring obligations under international treaties provide an
important avenue for Aboriginal and Torres Strait Islander peoples’ concerns to be
articulated where they believe their capacity to exercise and enjoy their rights has
been diminished or restricted.
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Complaint handling mechanisms are available under the First Optional Protocol to
the International Covenant on Civil and Political Rights (ICCPR), and through
similar arrangements under the Convention on.the Elimination of All Forms of
Racial Discrimination (CERD), and the Convention Against Torture (CAT). In
1991 Australia became a party to the First Optional Protocol to the ICCPR.*

In recent years there has been a number of comments, reports and observations by
the CERD Committee, concerning Australia’s performance with regard to rights of
Indigenous peoples. For example, in March 1999 a Decision of the CERD
Committee expressed concerns about the amendments to the Native Title Act 1993
(Cth). The Decision states that:

while the original 1993 Native Title Act was delicately balanced between the rights
of indigenous and no-indigenous title holders, the amended Act appears to create
legal certainty for governments and third parties at the expense of indigenous title.

The Committee considered that some of the amendments were discriminatory, and
that these amendments raised concerns about Australia’s compliance with the
Convention.”” The Committee also expressed its concern about a ‘lack of effective
participation by indigenous communities in the formulation of the amendments’ to
the Native Title Act.”®

These concerns highlight the need to ensure effective consultation and participation
by Aboriginal and Torres Strait Islander peoples in law and policy, in accordance
with rights established under international treaties. These participation rights were
reinforced in a General Recommendation of the CERD Committee which
highlighted the obligations that this Convention places on State Parties to the
Convention to ‘take all appropriate means to combat and eliminate racism against
Indigenous peoples’.”? Among the measures that this General Recommendation
outlines, which States are encouraged to take, are to:

Ensure that members of all Indigenous peoples have equal rights in respect of
effective participation in public life, and that no decisions directly relating to their
rights and interests are taken without their informed consent; and

Ensure that Indigenous communities can exercise their rights to practice and
revitalise their cultural traditions and customs, to preserve and practice their

languages.*

Aboriginal and Torres Strait Islander Social Justice Commissioner, First Report, 1993, 91.

2 CERD/C/54/Misc.40/Rev 2, 18 March 1999, para 6.

2 Paras 7 and 8.

= Para 9.

» Social Justice Report No 2/2003, 188.

30 CERD Committee General Recommendation XXII — Indigenous Peoples, UN Doc
CERD/C/51/Misc.13/Rev 4, 18 August 1997, para 4, cited in Aboriginal and Torres Strait
Islander Social Justice Commissioner, Social Justice Report No 2/2003, 188.
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As Indigenous academic Larissa Behrendt points out, there are several ways to
achieve greater protection and recognition of Indigenous peoples’ rights. These
include amendments to the Constitution, increased use of international law, and a
Bill of Rights.?!

VII ETHICS AND PURPOSES OF INDIGENOUS ENGAGEMENT

NGOs, governments, corporations and researchers engage with Indigenous peoples
and nations from a wide variety of value perspectives and for different purposes.
There is a need for greater transparency in revealing these values and purposes
when negotiating relationships and projects with Indigenous peoples. A key element
is to include the recognition of comprehensive rights of Indigenous peoples, and
their needs and aspirations for sustainable development and poverty alleviation. In
some situations there is desperate urgency to meet basic needs and alleviate poverty
in Indigenous communities.

There are limited experiences with poverty reduction in the international arena that
are specifically directed to Indigenous peoples.*? The International Work Group for
Indigenous Affairs (IWGIA) has discussed needs-based approaches versus rights-
based approaches.”* One IWGIA author, Maria Quispe, concludes that this
dichotomy can be a trap when planning economic and social policy involving
Indigenous peoples. A rights-based approach usually tries to:

1. Make People’s needs become a right;
2. Promote peoples knowledge about the existence of their rights; and
3. Develop political strategies to make people’s rights become reality.*

The argument continues that we should never be afraid to re-think certain rights,
and the ways in which we try to make them mean something
beneficial. * Traditional rights and development approaches have failed Indigenous
peoples, and they are increasingly irrelevant to the effective realisation of
Indigenous self-determination and sustainable development, as the IWGIA argues:

There is a need to further develop an integrated approach to working with Indigenous
Peoples’ rights and development simultaneously as it would contribute to the on-

going work on designing effective poverty reduction strategies. *

There is also a large discourse on ethics. This paper will not attempt to canvas this
broader area. In general, the thrust of much contemporary research in, and

3 Larissa Behrendt, Achieving Social Justice: Indigenous Rights and Australia’s Future (2002)

132-133.
32 IWGIA, ‘Indigenous Poverty: an Issue of Rights and Needs’ (International Work Group for
Indigenous Affairs, 1/2003) 46.

33 Ibid.
i Ibid 38.
3 Ibid.

36 Ibid 46.
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approaches to sustainable development involves attempts to construct ethical
relationships between Indigenous and non-Indigenous peoples. The failure to
recognise and understand the differences in values and culture may be a reckless act
that jeopardises the ethics and the quality of research. This is pointed out in a set of
guidelines developed by the Australian National Health and Medical Research
Council, which states that:

The responsibility for maintaining trust and ethical standards cannot depend solely on
rules or guidelines. Trustworthiness of both research and researchers is a product of
engagement between people. It involves transparent and honest dealing with values
and principles, the elimination of 'difference blindness' and a subtlety of judgement
required to eliminate prejudice and maintain respect and human dignity.*’

A Relationships of trust and the fiduciary obligation

There is some discussion in Australian law about the nature of the legal relationship
between the nation-state and Indigenous peoples. This discussion has been largely
influenced by judicial cases and legal developments in Canada, where the common
law ‘recognises that the Crown owes a fiduciary obligation to Aboriginal people’.*
This fiduciary, or ‘trust-like’ relationship, in Behrendt’s view, ‘derives from the
nature of Aboriginal title’, and remains ‘even when that common law feature has
been entrenched in legislation’. Although there is a fiduciary relationship in
Australian Native Title law, ‘the courts have to date recognised no such obligation
owed by the Crown’.*® Notwithstanding that there has been no recognition of a
trust-relationship with Indigenous peoples in Australia, it is nonetheless an
important principle, which should influence ethical approaches to engagement
processes with Aboriginal and Torres Strait Islander people in regard to natural
resources and biodiversity.

VIII THE CONVENTION ON BIOLOGICAL DIVERSITY

The CBD places Indigenous and local knowledge, as well as traditional
technologies and biogenetic resources, under nation-state sovereignty. Thus, no
matter how liberal or generous provisions might appear, Indigenous peoples are
faced with a difficult conundrum. Their contributions, central role in sustainable
development and conservation, and rights as decision-makers and beneficiaries are
recognised beyond any previous international binding treaty. Yet despite this,
Indigenous peoples are reluctant to accept that ultimate control over resources lies
with nation-states. Few Indigenous groups are willing to allow this a priori
usurpation of their fundamental rights of self-determination no matter what
promises and favourable interpretations may arise.

3 ‘Values and Ethics: Guidelines for Ethical Conduct in Aboriginal and Torres Strait Islander

Health Research’, Endorsed by Council at its 148th Session on 5 June 2003, 4.
38 Larissa Behrendt, ‘The Protection of Indigenous Rights: Contemporary Canadian
, Comparisons’ (Research Paper No 27, Parliamentary Library, Canberra, 1999-2000) 7.
9 .

Ibid 8.
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Given this fundamental premise in the CBD conceming state sovereignty over
biological resources, the CBD cannot significantly contribute to the resolution of
basic issues raised in the Draft UN Declaration on the Rights of Indigenous
Peoples, namely Indigenous peoples’ calls for self-determination. However, it may
help pave the way for the development of useful instruments that work towards
more equitable partnerships with Indigenous peoples.

Unfortunately, the CBD does not in itself provide any explicit legal means to
recognise, or to protect Indigenous peoples’ rights in their TEK, or any mechanisms
to compensate Indigenous peoples for use of their TEK. Neither are there
mechanisms for such recognition or protection in any other global legal forum. The
CBD does, however, provide a framework for Parties to develop protection
mechanisms.

At national levels, the licensing arrangements provided for by intellectual and
cultural property rights laws may have the potential to support the development of
negotiated partnerships, based on the sharing and use of TEK and associated
practices. IPR regimes may also offer some limited scope for Indigenous peoples to
seek compensation for use of Indigenous technologies and knowledge. However, in
general, IPR systems do not conceptually provide sufficient scope for the real
recognition and protection of TEK, as outlined below.

With regard to the recognition and protection of TEK, and the development of
equitable benefit-sharing arrangements, articles 8(j) and 10(c) are the most relevant
provisions in the CBD for Indigenous peoples. Article 8(j) states encourages States,
‘subject to national legislation’, to:

. respect, preserve and maintain knowledge, innovations, and practices of
Indigenous and local communities embodying traditional lifestyles relevant for the
conservation and sustainable use of biological diversity and promote their wider
application with the approval and involvement of the holders of such knowledge,
innovations and practices and encourage the equitable sharing of the benefits arising
from the utilisation of such knowledge, innovations and practices.

The Explanatory Guide to the CBD notes that the proviso of subjecting these
obligations in Article 8(j) to national legislation is unusual.”’ The objectives of this
Article could be defeated, since the wording implies that existing national
legislation will take precedence. This Article could also imply that the interests of
Indigenous peoples regarding their traditional knowledge can be respected and
preserved, without addressing outstanding issues of their rights to land and
biological resources. It is clear that Indigenous people cannot continue these
traditional practices in isolation from the land and biological resources that they
need.” Recognition of the lands, territories and resources of Indigenous peoples, as

40 TUCN Environmental Law Centre, ‘“The Convention on Biological Diversity: An Explanatory

Guide’, Bonn, [UCN Biodiversity Program, 1994, 48.
4 Ibid 93.
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a foundation for their rights and interests in traditional knowledge, would be
consistent with a growing body of international obligations such as ILO 169 and the
Draft Universal Declaration on the Rights of Indigenous Peoples.

If Article 8(j) is to be given legal meaning, which more fully addresses the concerns
of Indigenous peoples, the following fundamental issues must be considered:

1. Indigenous concepts of conservation and sustainable use need to be much
better understood by the wider national and international community. This
should be facilitated by providing the resources, and access, for Indigenous
peoples to express these concepts directly in their own words. It also involves
recognition of wide cultural diversity, even within small groups of
Indigenous peoples.*”

2. Indigenous knowledge, innovation and practices are also poorly understood.
Ethnographic and ethnobiological studies are limited and have not
necessarily been undertaken for the policy purpose of conservation, and
sustainable use of biological diversity. The knowledge and practice is deeply
embedded in Indigenous culture, and appropriate research and policy
development will need to be undertaken through Indigenous control or
partnership.

3. The phrase ‘Indigenous and local communities embodying traditional
lifestyles’ as used in the Convention on Biological Diversity needs to be
critically considered. Many Indigenous peoples with strong traditional links,
and involvement with their communities and lands, may be excluded from
the provisions of Article 8(j), because the methods and techniques they use in
regard to their knowledge may not be considered as ‘traditional’ in the
meaning of the term as used by the CBD, or because they live in urban or
semi-urban situations. In particular, this provision of the CBD fails to
consider the realities of contemporary Indigenous culture.

4, Contracting parties are meant to promote wider application of Indigenous
knowledge with the approach and involvement of relevant Indigenous people.
The holder/s of the knowledge or technology may be an individual, group or
community. This will make the participatory provisions difficult to
implement without sound applied anthropological studies and co-operation
from individuals and communities. It is unclear who can, or should,
determine the issue of who are the ‘holders’ of knowledge and technology.

“ For a discussion on the importance of better understanding Indigenous concepts, see for

example Michael Davis, ‘Bridging the Gap, or Crossing a Bridge? Indigenous Knowledge and
the Language of Law and Policy’ in Fikret Berkes, Doris Capistrano, Walt Reid, and Tom
Wilbanks (eds), Bridging Scales and Knowledge Systems: Linking Global Science and Local
Knowledge in Assessments (2006 forthcoming).
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5. The provision in the CBD for the ‘equitable sharing’ of benefits from the
wider application raises the same issues discussed above. Will ‘equity’ be
determined from an Indigenous perspective, and does it imply the recognition
of cultural and intellectual property rights held by Indigenous peoples? At the
very least, Indigenous peoples will expect that the wider application of their
knowledge, practices and technology would be preceded by recognition of
Indigenous concerns in the first part of Article 8(j). The analogy is with the
idea of a ‘trust’. If national governments are to use Indigenous knowledge,
innovations and practices for the wider public ‘good’, then there should be a
clear obligation towards the Indigenous peoples who have developed them. It
would be against the intent (as expressed in the CBD Preamble) of the
Convention, to construe Article 8(j) purely as a means of appropriating
Indigenous knowledge without reciprocity. The legal and practical forms of
this reciprocity remain to be worked out under the Convention.

Article 10(c) requires Contracting Parties to ‘protect and encourage customary use
of biological resources in accordance with traditional cultural practices that are
compatible with conservation and sustainable use requirements’. This Article is
important, especially if read in conjunction with Article 8(j), since it explicitly
acknowledges the critical aspect of practice, or use of biological resources that are
characterised as customary, thus providing an opportunity to consider supporting
traditional knowledge and practices that derive from, or are based in Indigenous
customary law.

Article 6 of the CBD requires Contracting Parties to develop national strategies,
plans or programmes for the conservation and sustainable use of biodiversity. This
is one of the most important obligations for implementation, under the Convention.

The identification and monitoring provisions (Article 7) involve national surveys or
inventories of biological diversity. Article 14 deals with environmental impact
assessment and minimising adverse impacts. Those activities must involve affected
Indigenous peoples in a significant way. These Articles will provide important
bases for Indigenous participation in planning for biodiversity conservation at the
national and local levels, and they complement the provisions articulated in Articles
8(j) and 10(c) of the CBD.

Most of the Articles in the Convention recognise that non-Indigenous laws, policies
and practices will change as we learn more about biodiversity and develop more
effective strategies to manage and protect it. Indigenous culture has always been
subject to some change. Indeed, this is why some of their biodiversity strategies and
protective systems have been so effective. If expressions such as ‘customary use’
and ‘traditional cultural practices’ are interpreted as protecting only past, or
existing, uses and practices, this would deny contemporary Indigenous self
determination and undermine many of the purposes of the Convention. The relevant
focus is Indigenous sustainable use. Judgments about ‘traditionality’ will impede
Indigenous co-operation on these issues.
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The Conference of Parties (COP) to the CBD has developed an increasing focus on
specific Indigenous peoples' issues, including the implementation of Article 8(j).
The momentum on this work grew with the third meeting of the COP held in
Buenos Aires, Argentina, in November 1996, which agreed that a workshop be
convened to explore the development of a work plan on Article 8(j) and related
provisions. Resulting from this decision, a workshop was held in Madrid in
November 1997, and a report from that workshop submitted to the fourth meeting
of the COP, which was held in Bratislava, Republic of Slovakia, in May 1998. The
COP-4 decided (Decision IV/9) to establish an Ad Hoc Open-ended Inter-sessional
Working Group to address the implementation of Article 8(j) and related
provisions. The first meeting of this Working Group was held in Seville, Spain, in
March 2000. The work programme of this working group has developed to
increasingly more comprehensive levels over the ensuing years. The second Article
8(j) Working Group met in Montreal, Canada, in February 2002, and provided a
report to the sixth COP. COP-6 met in The Hague, Netherlands, in April 2002, and
reviewed the progress of work on Article 8(j). Among other aspects, the COP
requested at its sixth meeting that the Working Group on Article 8(j) address sui
generis systems for the protection of traditional knowledge. It identified the
following issues on which to focus:

1. Clarification of relevant terminology;
Compiling and assessing existing Indigenous, local, national and regional sui
generis systems,

3. Making available this compilation and assessment through the clearing-house
mechanism of the Convention;
4, Studying existing systems for handling and managing innovations at the local

level and their relation to existing national and international systems of
intellectual property rights, with a view to ensure their complementarity;

5. Assessing the need for further work on such systems at the local, national,
regional and international levels;

6.  Identifying the main elements to be taken into consideration in the
development of sui generis systems; and

7. The equitable sharing of benefits arising from the utilization of traditional

knowledge, innovations and practices of Indigenous and local communities,
taking into account the work carried out by the WIPO Intergovernmental
Committee on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore, with a view to promote mutual supportiveness, and
existing regional, subregional, national and local initiatives.*

The very significant literature, research and debate that is occurring both within the
auspices of the CBD and elsewhere, relating to access to biological and genetic

3 Working Group on Article 8(j) and Related Provisions of the Convention on Biological

Diversity, ‘Conference of the Parties’, UNEP/CBD/COP/6/20, Paragraph 34.
<http://www.biodiv.org/programmes/socio-eco/traditional/decisions.asp> last accessed 18
November 2003.
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resources and benefit-sharing, is critically important for Indigenous peoples, and
often overlaps with the work being developed under Article 8(j).

IX ACCESS AND BENEFIT-SHARING

The Convention on Biological Diversity encourages Contracting Parties to develop
legislation for access to biological resources and fair and equitable benefit-
sharing.* The CBD has a Working Group on Access and Benefit-Sharing, which is
developing standards and exploring the feasibility of international measures. This
aspect of the work of the CBD has occupied as much attention as that concerning
measures for protection of TEK.

The provision in Article 8(j) for access and benefit-sharing encourages Parties to
‘promote the wider application of traditional knowledge, innovations and practices’.
This must be done, the Article states, ‘with the approval and involvement of the
holders of such knowledge, innovations and practices’. This means that wider use
should be subject to the consent of the knowledge holders. In Australia, as
elsewhere, implementing these provisions effectively will require considerable
thought being given to ensuring that Indigenous people are provided with
opportunities and resources to negotiate on equal terms, and to participate as equal
partners, in activities involving the use of their knowledge and practices. It is
critical to ensure that sound approaches are developed to provide that the wider use
of TEK is only carried out on the basis of free, prior and informed consent of the
Indigenous knowledge holders.” Among the challenges in formulating good
legislative regimes, is to ensure the effective participation by, and negotiation with,
all relevant and appropriate Indigenous peoples. This will require, among other
things, the identification of appropriate knowledge holders and custodians, and
others in communities whose prior informed consent is necessary. The
Commonwealth and some State and Territory governments (Queensland and the
Northern Territory) are introducing, or considering legislative regimes for
regulating access to biological resources. These developments vary considerably in
the extent to which they include, or are considering provisions for prior informed
consent, if at all.

Article 15 of the CBD provides for the rights of nation-states over their natural
resources. This Article also encourages Parties to develop measures for facilitating
access by others to their biological (or genetic) resources, in the interests of
sustainable use and conservation of biodiversity. Article 15 also requires that access
to biological and genetic resources shall be on the basis of mutually agreed terms,*
and prior informed consent.*’ Article 15 also* provides for Contracting Parties to

““ Articles 8(j) and 15.

3 See Lyle Glowka et al, ‘A Guide to the Convention on Biological Diversity’ (IUCN
Environm