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This volume provides new insights in the concept of shari‘a in the West,
and sets out a framework of how shari‘a in the West can be studied. The
premise of this volume is that one needs to focus on the question ‘What
do Muslims do in terms of shari'a? rather than *"What is shari‘a?’. This
perspective shows that the practice of shari‘a is restricted to a limited
set of rules that mainly relate to religious rituals, family law and social
~ interaction. The framework of this volume then continues to explore two
more interactions: the Western responses to these practices of shari’a and,
ir:! turn, the Muslim legal reaction to these responses.
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Introduction
Applying Shari‘a in the West

Maurits S. Berger

tiow can we male sense of the new phenomenon of shari'a in the
West? In 2003, a respectable institution such as the European Court
of Human Rights ruled that sharia clearly diverges from [the Buro-
pean] Convention [of Human Rights] values’ But equally respect-
able authorities, such as the Archbishop of Canterbury and the Lord
Chief Justice of England and Wales, argued in 2008 that shari‘a does
not necessarily have to contradict Western legal and political values.*
Clearly, the presence of shari'a in Western societies is of increasing
concern among Europeans, North Americans and Australians. Crucial
questions remain unanswered, however: what is shari'a, especially in
a Western context, and what are these Western values it is diverging
from, and why is that so? Is shari‘a indeed applied in the West, and by
whom? And if 5o, is shari'a a static notion or does it adapt to Western
values or structures?

A body of literature on-the issue of shari'a in the West is gradu-
ally emerging, focusing primarily on the ways private international
law deals with shari'a and on the compatibility (or lack of compati-
bility) between shari‘a and Western legal concepts? This volume will
contribute to this academic discussion by taking the practice of shari'a
by Muslims in the Western legal context as the basis for analysis. Two
assumptions underlie this approach. First, it is futile to study shari‘z in
the West as an autonomous and holistic notion, because this overlooks -
the realitfes of its practice on the ground. The fact is that while shari‘a
asa concept of divine rules has developed over centuries of scholarship
into an autonomous ‘Islamic’ legal system, the practice of this systern
has become fragmented in the Western context, and perhaps even dis-
torted, because it has had to accommodate the dominant Western legal
system. Second, we can only understand the interaction between these
two legal systems if the notion of a Western ‘legal system’ is seen in the
much wider context of the social, political and cultural values upheld
by Western societies. These values, together with preconceived Western
notions of shari'a (the ‘fears’ mentioned in the subtitle of this volume)
have an impact on the practice of shari'a.
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Based on these premises, the discussion in this volume is divided
into three sections. The first section contains descriptions and analy-
ses of, on the one hand, the practice of shari'a and in particular that of
Islamic family law within the legal frameworks of a selection of Western
countries; and, on the other hand, national responses to these pariicular
forms of shari“a. In the second section, a number of thematic issues that
recur in the country studies will be addressed, The third section con-
tains contributions on the need and modalities for adaptation by either
Western or Muslim legal systems, so as to accommodate each other.

Before we discuss these sections in more detail, however, we must
first address a fundamental question: what do we mean by shari’a?

What do Western Muslims Mean by Shari‘a?

Rather than defining shari‘a as a legal discipline of Islam,* or as a set
of practices and laws applied in foreign countries,® our interest is pri-
miarily in what Muslims in the West mean and want in terms of rules
prescribed by Islam. This starting point warrants two remarks. First, it
explains why we prefer to use the term ‘shari®a, not Tslamic law, in this
volume: while the latter is confined to the domain of law” in the legal
sense, which concerns certain relationships between people or between
people and the state, ‘shari'a’ denotes the much wider domain of rules
pertaining to all relationships between people (including those of a so-
cial and moral nature), as well as the rules governing the relationship
between man and God (such as pggyer, burial, slaughter, and so forth).
As we will see below, only by taking this wider perspective on ‘shari‘d
can we obtain a clear view of what Muslims in the West do and want in
terms of religious rules. ‘

The second remark concerns the approach taken to assessing the
nature and scope of shari‘a in the West. By posing the question, ‘What
do Muslims do in terms of shari‘a? rather than “What is shari’a?, we
adopt a legal-anthropological approach that takes Muslims as its refer-
ence point, rather than an abstract notion of shari'a.® Such an approach
is necessary if we want to develop a proper understanding of shari‘a in
the West. To reflect upon whether shari'a is a violation of European
Convention principles or might be in compliance with English law
may lead us into an empty academic discussion if the specific rules of
shari‘a that are being discussed are not actually adhered to by Mus-
lims in the West, If is clear that shari’a punishments are contrary to
Western values, as is the notion of a theocracy, but what is the use of
disqussing these legal notions if they deviate from what Muslims in the
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West are striving for? We must therefore move away from shari'a as a
form of theclogical-legal scholarship, and first determine what rules are
adhered to by, or otherwise relevant for, Muslims in the West.

From this perspective, it is striking that so little is known about what
Muslims in the West mean by shari‘a. To my knowledge, only three
surveys have been conducted among Muslims in European countries,
and one among Muslims worldwide, in which Muslims were asked for
their opinion on ‘shari'a. The latter survey was a 2008 Gallup poll rep-
resenting oo per cent of Muslims worldwide, in which ‘shari‘s ranked
highest — together with ‘democracy’, one should add - on the list of
what Muslims wanted? Of the other two surveys, one was conducted
in 2004 in the Netherlands, and found that 51 per cent of the Dutch
Muslims interviewed favoured a Muslim political party, and 29.5 per
cent thought that its political programmie should be based on shari‘a.?
(The subsequent newspaper headlines that ‘on¢ third of Dutch Mus-
lims favour sharisg’ were therefore entirely wrong). A British poli of
2006 found that 40 per cent of British Muslims support shari’a law
being introduced in pre-dominantly Muslim areas in Britain,® while a
British study of 2007 found that 28 per cent of British Muslims would
prefer to live under shari'a law.® What is of interest to us here is that
none of these surveys defined shari‘a, nor asked their respondents to
do so, therefore leaving us ignorant of what Western Muslims mean by
shari*‘a. However, based on what we know from existing studies and
from the following chapters, we can deduce three possible answers to
this question, each leading us in a different direction:

SHARI'A: A VIRTUQUS ABSTRACTION

The first answer to what Muslims might mean by ‘shari's’ in a Western
context is shari'a as a slogan or an abstraction with a virtuous connota-
tion. Shari‘a stands for ‘the law of God; or ‘ail that Muslims need; and, .
effectively, for everything that is ‘good’ for Muslims. We might compare
the use of this abstraction with that of ‘justice’: it is perceived as virtuous
and necessary, but few people will be able to provide a full definition of
the concept, particularly when it comes to putting it into practice. We
can observe a similar attitude among devout Muslims towards sharia:

it is something virtuous and they want it to be applied in their lives,
even though they do not know exactly what shari’a means in practice.
Although this fiotion of shari‘a is thus of litile use to those who want
to define it as a set of rules, it is precisely this notion that makes shari'a
such a powerful force in the minds of many Western Muslims. Indeed,

it might explain the high percentages in the abovementioned surveys:
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when asked about shari'a, what devout Muslim would give 2 negative
response?

SHARI'A; FOREIGN NATIONAL LAWS

Muslims living in the West who are also nationals of their country of
origin sometimes have the national family law of this latter country ap-
plied to them as a matter of private international law: a Pakistant couple
in England might be divorced in accordance with Pakistani (Muslim)
family law, a divorce pronounced in Iran in accordance with Iranian
(Muslim) family law might be recognized in Germany, and 2 polyga-
mous marriage that is legally coneluded in Moroeco might be recog-
nized (but not enforced) in the Netherlands, While national Western
courts are less and less inclined to apply foreign national laws to resi-
dents with a foreign nationality, these residents continue to navigate
their way through a legal labyrinth for the practical reason that they
often retain strong ties with their countries of origin, )

Therefore, the Western Muslims who maintain that Western courts
should apply ‘shari'a’ or Islamic law’ in their case are in fact referring
to the Islamic nature of their national law, rather than to the complex
system of Islamic scholerly jurisprudence. Strictly speaking, this is not
‘shari*a’ as described in the vast corpus of Islamic legal jurisprudence,
but national laws that have drawn upon that corpus and modelled the
selected rules into a format .-~ a legal code - that is unknown in shari'a.
Several of the following chaptezs will touch upon this particular appli-
cation of shari'a. However, our inggrest in this volume is not in shari'a
as foreign national law being applied in Western courts by virtue of pri-
vate international law. Our focus is on indigenous practices of shari‘a
in the West: what js it that Western Muslims do and want in terms of
shari‘a? And that is the third notion of sharia, as we will see below.

SHARI'A: THE PRACTICES AND DESIRES OF WESTERN MUSLIMS

Only limited research has been undertaken into manifestations of
shari’a in the West, and that research which does exist mostly follows
the conventions of the respective academic discipline: social scientists
tend to look at social factors, including radicalization and religious
ritual; lawyers tend to examine family law;" and Tslamic finance has
been the domain of practising lawyers and bankers, rather than schol-
ars.” The study of fatwas and the ‘figh for minorities’ (figh al- agalliyat)
might yield novel insights into changing concepts in Islamic jurispru-
denge," but research has hitherto failed to indicate the extent to which
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these changes are actually embraced by Muslims in the West. The over-
all picture of sharia in the West is therefore fragmented in qualita-
tive terms (the interpretation and manifestations of shari‘a) and almost
non-existent in quantitative terms (the actual practice of shari’a and
how many Muslims adhere to this).

However, based on the research that has been done so far, and as is
confirmed in the following chapters, we may build up a general picture
of shari’a as practised in the West, Devont Muslims in the West are
indeed committed to living in accordance with shari‘a, but this is lim- )
ited to the following domains:

- religious rules, such as those pertaining to prayer, fasting, burial,
and dress code;
- rules relating to family law, in particular those pertaining to mar-

riage and divorce; . .

- rules relating to financial transactions, in particular the ban on in-
terest or usury;

~ saclal relations, In particular gender relations and relations with the
non-Islamic environment.

Three observations can be made with regard to these four domains of
shari’a rules. First, this collection of rules appears quite haphazard,
both in scope and in content. From an Islamic legal-theological per-
spective, however, this set of rules has an internal logic, because all of
these rules share a high ranking in the hierarchy of Islamic rules pre-
scribed by classical orthodoxy: they are explicitly mentioned in the
Qur'an, by the Frophet, or by scholarly consensus, and are therefore the
first to be followed by any devout Muslim.

The second observation is that of the abovementioned rules, only
those related to family law and the prohibition of usury or interest can
be considered ‘law’ or ‘legal rules} according to modern standards, The
other rules pertain to religious rituals or social conduct and, as such,
are mostly outside the scope of legislation in Western countries (except,
for instance, when national burial or slaughter laws seek to accommo-
date religious practices).

Finally, these domains of shari'a pertain to Muslims' daily lives,
and appear to have little to do with political views on the need for an
Islamic restructuring of Western societies. Of course, such views do
exist among some radical Muslims, just as there are Muslim extrem-
ists who interplet shari‘a as a call for militant action against alleged
Western injustices. We must emphasize, however, that our goal here is
to gain a general impression of what the majority of devout Muslims in
the West desires and practises in terms of shari*z.
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Shari'a Practices in a Western Legal Framework

We now come to the next step in our discussion, which is how West-
ern legal systems respond to these sharia practices. This is the start-
ing point of this volume. In the first chapter, Mathias Rohe provides
the scope of the discussion by presenting a comprehensive overview
of all the reasons that give rise to a need or obligation to apply rules of
shari‘a. He distinguishes between the ‘external reasons’ produced by
Western legal systems, such as private international law or the English
legal accommodation of Islamic finance, and the ‘internal reasons’ pra-
duced by Muslims themselves, such as a religious, legal or cultural need
to have shari'a applied. We will see this dual perspective recurring in
the subsequent country studies.

The next six chapters are country studies that give an impression of
the scope and modalities of the religious legal needs of Muslims in the
West, and Western legal possibilities and responses to these needs. The
six studies demnonstrate that we may, for a varety of reasons, divide
what we have so far'called ‘the West' in three regions, namely America
and Australia, North Western Europe, and South Eastern Europe. Each
of these regions has a different historical, social-economical and legal
relation with Islam and Muslims.

THREE WESTERN REGIONS

Among the Western legal systems, those of America and Australia
perhaps allow Muslims the mosg,freedom to apply forms of shari'a,
particularly in family law. This can be partly attributed to the fact that
the Muslim communities it these countries are often middle or upper
class, and are therefore more prone to taking an intellectual and activist
position regarding shari®a. The responses, however, are quite different.
In their chapter on America, Bryan 8. Turner and James T. Richardson
conclude that regardless of ‘liberal’ problems with religion and pub-
lic concern vis-4-vis potential radicalism among Muslims in America,
the vast majority of Muslims in America are finding ways to adjust to
American secularism, while also expressing their religious identity in
various ways. In the chapter on Australia, on the other hand, Jamila
Hussain and Adam Possamai reflect on ‘the new Australian conserva-
tive modernity, which is a combination of resurgent social values of
Christian conservatism, active government priorities of disengagement
and a rapidly expanding culture of surveillance and obedience. In this
new phase of modernity; the authors argue, a process of de-legitimiza-
tion of diversity is occurring, especially with regard to Muslims.

INTROBUCTION " 13

The chapters on the North Western European countries of the Neth-
erlands and the United Kingdom illustrate how different the circum-
stances of the Muslim communities in these countries are from those
in America and Australia, While they all are migrants or of migrant
origin, the Muslim communities in the Netherlands and the United
Kingdom are mostly lower-class, and lack political or religious unity
and leadership. In his chapter on the United Kingdom, Jergen Nielsen
describes how in their need for unified regulation of farnily law, Muslim
communities in the United Kingdom have been hindered by internal
divisions and disagreements on the interpretation of that law, resulting
in the emergence of various ‘Sharia councils Nielsen argues that these
tensions among Muslims living in Europe can be attributed to Europe’s
imperial past, and that the arguments about the place of shari'a in
Europe therefore have a deep symbolic meaning that is associated with
minority identity, and which can only be overcome after a long period
of negotiation and trial and error. While this process has been going on
in the United Kingdom for at least three decades, the development of
any form of unified Islamic family law or of councils that might provide
guidance or rullngs on shari'a js still in its infancy in the Netherlands,
as becomes clear in Susan Rutten’s chapter, Morgover, the Dutch politi-
cal climate has become such in the past decade that any initiative is met
with hostility and political, as well as legal, objections. Insofar as Dutch
Muslims wart to nndertake initiatives in this direction, they will there-
fore do so mostly within the context of the Dutch legal system, which,
according to Rutten, may be well equipped to cope with legal and reli-
gious pluralism and consequently with shari‘a, although some human
rights issues remain to be resclved.

The chapters on the South East European countries of Albania, Kos-
ovo and Greece bring us into an entirely different context. First and
foremost, the Muslim communities in these countries have been living
there for more than five centuries and have a long history of institu- .
tionalization. This history was cut short with the implementation of
communist rule after 1945, but it has gradually re-emerged since the
fall of communism and the Yugoslav wars of the 1950s. Remarkable in
this respect are the cases of Albania and Kosovo, the only countries in
the West with Muslim majority populations. Besnik Senani describes
how these countries are struggling to accommodate secularism to
Islamic identity, with the clear aim of being as ‘Europear’ as possible.
In doing so, some political leaders in Kosovo and Albania have gone
so far as to distance their national culture from Islam, sometimes even
claiming more proximity to Christianity than to Islam. Angeliki Ziaki
describes a very different situation in Greece, even though this coun-
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try shares a historical Ottoman legacy with Albania and Kosovo. The
Muslim minority lives in the most eastern part of Greece, where, as
enshrined in the 1923 Lausanne Treaty, it has historically been allowed
a high degree of religious autonomy. This includes having its own muf-
tis, who preside over shari*a courts that have exclusive jurisdiction in
family law matters. Although some observers criticize this situation as
‘neo-milletisr, alluding to the millet system under Ottoman rule, Ziaki

argues that it is possible to achieve a symbiosis between Greek secular
and Islamic law. :

SHARI'A IN THE WEST

When surveying these studies, one of the most noticeable findings is
that practices of shari'a are adapted to the legal, social, political and
historical contexts of each Western country, creating a diverse picture
of ‘shari’a in the West’ For example, the strict distinction between a
civil and religious marriage, as is legally preseribed in most Western
countries, can create a legal social and political grey zone where choices
between the two are made: are the two marriages to be conducted sepa-
rately and if so, in what order, and what is the status of a civil or reli-
gious marriage if only one has been concluded and not the other? These
questions are not pertinent to Muslims, but to peaple of all faiths who
want to marry religiously. In countries like the United States, Australia,
United Kingdom, Spain or Sweden the conflict has been resolved by
allowing the two ceremonies to converge, In countries like the Nether-
lands, France and Germany; on the other hand, the distinction between
religious and civil marriage is strictly adhered to as a principal matter
of separation of state and religion.

Another example where national context and history make a differ-
ence in the reception of shari‘a is that of the Tslamic institutions where
decisions regarding shari‘a are taken, in particular regarding family
law matters. These institutions, known as Sharia boards, courts, coun-
cils or tribunals, may be integrated into the formal Jjudiciary system
{as is the case in Greece), or may operate in an informal manner (as
is already the case in many Western countries with regard to Jewish
and Catholic ‘coutts’), or may operate between formal and informal
domains by means of arbitration (as in the United Kingdom and, until
2007, in Ontario, Canada).

And, as a final example, we might mention the allowances made for
social conduct, in particular the use of religious dress. Here we see an,
interesting difference between the United States and Western European
cquntries: while both regions adhere to similar notions of secolarism
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and liberty, the manifestation of religion - including that of Islam - in
the public and political domain #s much more accepted in American
society than in European society. This particular form of secularism
is clearly much stronger in Western Europe and consequently has its
effects on the public manifestations of Islam. We will return to this sub-
ject below.
When we turn cur view to the Muslims in the West, perhaps the most
conspicuous commonality that emerges from the six chapters is that
there is no enforcing agency with respect to shari'a other than Muslims_
themselves. Applying and enforcing shari'a is mostly a matter of volun-
tary willingness to submit to these rules, whereby social actors — one’s
peers, family, or the Muslim comumunity - may add a degree of pres-
sure or coercion. Enforcement of shari’a may also result from Muslim
communities having organized themselves, either to coordinate certain
services for their community or to act as infermediates with the govern-
ment. In the case of America and Australia, Muslims have established
organizations that act as lobby groups, scholarly councils or advisory
boards. Efforts to create similar unified initiatives have failed in the
United Kingdom, resulting in a large number of councils that act pri-
marily as tribunals aimed at solving marital and other disputes among
Muslims. If we move to the European continent, the Netherlands serves
as an example of a Western European country where such councils do
not exist (and are considered undesirable from a political perspective),
but where the governtrent has been active in coaxing the Muslim com-
munity to organize itself as 2 representative community. This govern-
mental engagement is representative for most North Western European
countries where Muslim communities, until now; are still divided and
therefore relatively powerless and without much of a representative can-
stituency. In South East Europe, we see yet another form of organiza-
tion: here, the Muslim community has historically been granted specific
autonomous privileges by the state to regulate certain affairs internally, .
such as religious education, mosque construction, and family law, and
often recejves financial support by the state to do so. If we juxtapose all
these Western practices of shari*a in the West we may conclude that
shari‘a mainly manifests itself within the boundaries set by the freedom
of religion, and the state’s involvement is therefore limited accordingly.
This briefoverview might prompt the conclusion that there are many
different forms of shari'a in the West, due to the differences in Western
legal systems. This is not entirely correct. In the first place, there are no
different ‘forms of shari'a}; instead, within a single concept of shari‘a,
we have identified four domains of rules practised by devout Muslims,
and within cach of these domains we abserve modalities in the ways
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they are practised. These modalities may be the result of internal differ-
ences regarding interpretations of shari'a, or the consequence of what
a national legal system allows or disallows with respect to a particular
Istamic practice, In the latter case, there may be differences between
Western legal systems, but these differences lie in the details. In terms
of legal principles, Western countries’ legal systems hold a majority of
their principles in common, The overriding principle is that of the free-
dom of religion, even though Western states may differ as to how they
regulate their involvement with these institutions, Therefore it is not
necessarily the principles of legal systems that have created the diversity
of shari‘a in Western countries, but the cultural and social context in
which these principles are embedded. This is the subject of the second
section of this volume.

Western Responses: Law Versus Culture

‘The country studies clearly show that the conflicts arising vis-a-vis
practices of shari‘a in the West are net only legal in nature. On the
contrary, very few shari’a practices are a vioiation of the law; they are
more often a violation of what we suggest to call culture, which we
define as all norms relating to political, cultural, social or other nor-
mativity shared by the majority of society. While the legal response to
shari‘a practices is simply ‘this is {not) allowed under law] the culturat
response can be summarized with the maxim, ‘this is (not} the way we
do things here’ .

Most cultural contestation occurs in the domain of religious behav-
iour, particularly in Western European countries. Examples include the
headscarf, the face veil (burga or nigab), religious dress, and the refusal
to shake hands with the opposite sex. Sometimes such responses are
brought to court or to the legislature and may, ‘when accepted, then
become part of the Jegal response: a behaviour that is considered ‘not
the way we do things here' is then turned into ‘this is not allowed under
law] In the particular case of Islamic rules, however, the prohibition of
a certain dress or behaviour that is culturally deemed undesirable may
contradict fundamental legal freedoms. The French faw of 2011 ban-
ning the face veil illustrates this dilemma: on the one hand, the State
Council, adhering to the legal response, advised against such a ban on
the basis of the principle of personal autonomy, which allows a woman
to freely wear what she wishes;" and, on the other hand, the legislature,
adhering to the cultural response, deemed open-faced encounters in
public a matter of ‘social contract’ that warranted legislation.”
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Another issue that gives rise to public indignation is that of Islamic
family law. In her chapter on Islamic marriage in the Netherlands,
Ammelies Moors provides an interesting insight inte how religious mar-
riage - which is allowed in Western legal systems as a matter of personal
freedom — has come under scrutiny for political and security reasons,
because it has become associated with a deliberate attempt on the part
of Muslims not to participate in Dutch society. On the other hand, in
chapter 9, Nadjma Yassari demonstrates how and why German courts
have been quite willing to hear cases on the issue of the bridal gift,
{mahr), which is one of the conditional elements of Islamic marriage.

All of the country studies provide additional examples of this dichot-
omy between ‘bad shari'd and ‘good shari'a’ While Islamic dress, the
building of mosques and the use of Islamic family law tend to give rise
to controversy, Muslim initiatives to construct Islam-compliant finan-
cial instruments (banks, mortgages and insurance} are often applauded.
The United Kingdom has been a European frontrunner in adapting
national fiscal and financial laws to facilitate these new developments,
partly to meet the needs of British Muslims, but also to remain com-
patible with the expanding international market of Islamic finance.
To refer again to the ruling by the European Court of Human Rights:
clearly not all ‘shari'a’ conflicts with European human rights values,
just as not all ‘shari"e is considered undesirable in a Western context.

It is clear that a large part of the discussion on shari'a is fuelled
by pre-conceived notions about its nature and what Muslims might
{secretly) want. The cultural bies vis-3-vis Muslim practices is high-
lighted in the contribution by Fournier and Reyes on honour crimes in
Canada. Although honour crimes are not specifically ‘Islamic’ - 2 point
frequently made by Musiim scholars — it is a practice that tends ta take
place among certain ethnic communities from Muslim countries and as
such presents an interesting case study. Just like shari‘a, honour crimes
are branded in the West as foreign and therefore different. While this .
may indeed be the case in quite some aspects, the authors point at the
a priori rejection of these institutions as alien practices. The authors
argue that the rulings by Canadian courts in honour crime cases focus
on the cultural “Other” but fail - or refuse - to see the similarities, not
only between these crimes and those committed in Canada with simi-
lar honour intentions, but also in the legal origins of these crimes in the
national laws of both Western and Muslim countries.

The legal - tultural dichatomy perhaps provides the key to under-
standing the conflicting reactions to ‘shari'a: the West has produced
legal systems that may allow for certain practices, Islamic practices
included, but at the same time, the West has preserved a cultural her-
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itage that may conflict strongly with these ‘very same practices, This
explains much of the confusion arising in discussions on shari‘a. For
instance, the law may explicitly allow the building of mosques, even
though thére is nationwide apposition. Similatly, the Jaw may protect
people’s freedom to meet and greet each other how they wish, but not
Joining mixed-gender soclal gatherings or refusing to shake hands may
be considered an insult by local custom. On the other hand, legal and
cultural responses may also concur: Western laws allow interest-free
finance, and its Islamic version is accepted in most Western countries,
No wonder that Muslims in the West are often bewildered zbout what
they are allowed to do, and what not. Which brings us to the third sec-
tion of this volume: do Muslims adapt their interpretations of shari'a
to the many Western legal and cultural Tesponses, or is perhaps adapta-
tion needed from the part of the Western lepal systems?

Adaptation in Western or Muslim Legal Systems?

Some of the country studies in this volume touch upon the issue of
Muslims adapting their Islamic rules to Western legal requiremnents, or
the necessity of adapting Western legal systems to the needs of Mus-
lirns. In this third section of the volume, Marie-Claire Foblets explores
the need for and potential of Western legal systems to accomimodate
Islamic rules: should Western legal systems do so and, if so, can they do
so? She answers both questions with a cautious affrmative {compare
Mathias Rohe in chapter 1, whoolds the opposite view). Given the fact
that religious demands are an emerging societal phenomenon in the
West, Foblets argues, it is the state’s duty to offer adequate responses.
These responses should preferably embrace diversity from the perspec-
tive of freedom of religion or of thought, guaranteed a5 a fundamental
right of individuals. Moreover, since these religious demands are very
often visibly connected to those of identity, they must therefore be han-
dled sympathetically and with respect for their significance to those
concerned, In order for a Western legal system to make the necessary
accommodation to religious diversity, the principle of the autonomy
of the will should be taken as the starting point. ‘This will allow for the
incorporation of religicus rules in civil law, more freedom of choice in
private international law, and religious arbitration.

The two other contributions to the third section discuss the reverse
situation, that is, the need for and potential of Islamic legal practices
to adapt to the Western legal systems in which they operate. The two
contributions take different positions. Zainab Alwani and Celene Ayat
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Lizzio argue ageinst providing a singular, comprehensive model for
the integration of Islamic values within largely secular systems, but
instead advocate the need to look for similarities in the aims of both
(Tslamic) religious and (Western) civil law, According to these authors,
it is entirely counterproductive to advocate norms drawn directly from
pre-modern Muslim legal discourses without a full consideration of
their outcomes and effects in specific European contexts.

Abdullah Saged continues this latter argument with his discussion of
the novel development of shari"a rules that are adapted to their West-

" ern context, the so-called figh for minorities. This new discipline of

Islamic legal scholarship is based on the argument that living in accord-
ance with shari'a should improve a Muslim's life, If the strict applica-
tion of shari‘a rules makes his life harder — for example, if the Mus-
lim had to fast for a disproportionally long time somewhere in the far
North of Europe, or was prevented from rising up the social ladder due
to the prohibition of a martgage, preventing him from buying a house -
then, according to minority figh, shari*a itself demands that its rules be
adapted. Saced argues that this new scholarship must be repositioned
within the broader debate on the reform of classical Tslamic law that
applies to all Muslims, not only those in the West. According to Saced,
such repositioning requires that temporary and ad hoc solutions be
replaced with a more principled discourse of reform, leading to real
change and new understandings of how Muslims should practise Islam
in today’s world, regardless of where they are located,

Conclusion

This volume does not only provide new insights in the concept of
shari‘a in the West, but also provides a framework of how shari’a in
the West can be studied. The premise of this volume is that one needs .
to focus on the question ‘What do Muslims de in terms of shari‘a?’
rather than ‘What is shari‘a?” Taking this perspective provides us with
two insights: first, the practice of shari’a is limited to a limited set of
rules (mnainly related to religious rituals, family law and soclal interac-
tion) and, second, most of these rules do not pertain to the Western
definition of ‘law! The framework of this volume then continues to ex-
plore two more interactions: the Western responses to these practices
of shari"a and, ‘i turn, the Muslim legal reaction to these responses.
On the Western side we see that there is unity on matters of legal
principle but quite some diversity on the interpretation of these prin-
ciples. This interpretation can be partly attributed to historical, social-
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economical and legal differences among Western countries, whereby
we rnight abserve a general division into three Weslern regions: Amer-
ica and Australia, North Western Europe and South Western Europe,
The diversity of Western responses to shari'a can be further explained
by distinguishing between legal responses, on the one hand, and what
we suggest to call the ‘cultural response’: while Western laws might pro-
vide general (religious) freedoms that allow Muslims to practise their
shari ‘a rules, Western public and political discourse may oppose these
practices because they allegedly contravene with cultural identity.

Muslims, in turn, react to the Western responses to the Muslim
practices of shari'a rules. Some may stubbornly adhere to these rules as
a matter of religious freedom, others may abandon them to avoid too
much confrontation, and yet others may seek to find common ground
between their religious rules and the rules of the Western societies
where they live.

The framework and rich material provided in this volume will con-
tribute to our understanding of shari‘a in the West. It is a phenomenon
that is relatively new and therefore still in flux. Developments succeed
each other in rapid order, often highlighted by shrill debates in the pub-
lic and political dornain, whereby action and reaction are often hard to
separate. In this respect it is important to note that much is still to be
known about the actual practices and intentions of Muslims in the West
with regard to shari'a before we can make final judgements about the
(in)admissibility of shari‘a in the West.
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The Down-Under Approach and Reaction to Shari ‘a:
An Impasse in Post-Secularism?
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While shari‘a is not officially recognized in Australia, it informs the
ideas and conduct of Australian Muslims in various ways. 'The opera-
tion and regulation of shari'a in Australia is essentially ‘underground’
for Black, or what we prefer to call an unofficial parallel system.
Although shari"a has not been integrated into the legal system in Aus-
tralia, it continues to be applied ata local level in Muslim communities
and mosques* in certain ways and in areas of law that we will elabo-
rate upon below. Sometimes, because of the lack of a formal mecha-
nism of Islamic adjudication in Australia and because of the shortage
of trained Muslim scholars, some women travel to their country of ori-
gin to apply to a shari’a court’ Muslims may feel more comfortable
combining shari‘a norms and Australian laws in their understanding
of the law. Further, given the ethnic diversity of the Australian Muslim
community, there is no dominant shari‘a authority that can act as an
overarching system and no dominantly authoritative person.® As there
is no hierarchy in Islam, and as there is a divergence of opinion as to
whom should administer a shari‘a court,’ each Muslim is free to seek
guidance_from any scholar of his or her choice, leading to what is called
“fatwa or forum shopping. This shopping-around has also extended to
the Internet. In 2009,
was from Australia on the
Australia ranked seventh out of 128 countries in

of these demands.?®
As there is no formal process for Islamic adjudication in Australia,

Muslims consult imams to seitle issues relating to divorce and other
private disputes. Islamic legal processes seek consensus rather than the
adversarial environment typical of Western (common) law traditions.
The overriding concern of most imams is to save the marriage and
to avoid expensive and often Ditter conflicts within a divorce court.
However, when a marriage has broken down, many Muslims believe
that an appropriate way must be found to divorce, which fits with their
faith and cultural values. Some Australian Muslims report that they
would not accept the authenticity of a divorce unless it was conducted
according to their religious norms.® At the same time,
are satisfied to have divorce procedures conducted according to secu-
lar law. In the past, many Muslims were confronted by a range of dif-
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The Relationship Between Shari'a and Australian Law
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this right to their wives), and traditionally did not require any over-
seeing by a court. Today, many Muslim countries require some official
processes to regulate falaq divorce.

It is not so easy for a wife to secure a divorce unless she has it pro-
vided in her marriage contract that she retains the right to divorce her-
self. In Muslim countries, the wife may apply to the shari‘a court for a
divorce by khul; in which case she normally agrees to return her mar-

‘tiage gift (mahr) to her husband in exchange for his divorce by talag.
Another form is divorce by fasakh, which is more in the nature of an
annulment and depends upon establishing grounds for fault. Accepted
grounds differ among the various schools. The parties may also mutu-
ally agree to divorce. ' :

Since the introduction of the Family Law Act in 1975, divorce under
Australian law has not required proof of fault, and has become a sim-
ple procedure. Muslims do obtain dissolution of civil marriages from
the Family Court but must resort to shari‘a to dissolve their marriages
also according to religious law. This alternative can be required when
a person has property or inheritance rights in an overseas counfry {for
example, Lebanon) which does not recognize civil divorce. It is also
of importance for those men and women who regard their religion as
arvital part of their lives and who would not wish to depart from its

 teachings in matters concerning their family life.

' ‘Some Muslim women find themselves in a ‘limping marriage’ after
ascivil divorce. When a woman cannot persuade her husband to grant
her a religious divorce as well, she is then divorced according to civil
faw but still married according to religious law. There is no shari‘a
court-in Australia to grant a religious divorce to such a woman, nor
.any:central Islamic:hauthority that might confirm her divorced status.
“Some imams feel that they are qualified to grant a divorce in these cir-

umstances, but this is entirely at the discretion of the imam. There is
ome-anecdotal evidence that some men who have promised to pay
xtravagant amounts of deferred mahr sometimes refuse their wives
religious divorce in order to avoid the obligation to make this pay-
tent. The result is that the wife cannot re-marry within her commu-
ity-since she is still married according to her religion, but since Islam

ows.polygamy for men, the husband is under no such constraint
nd can re-marry at will without sanction from either Australian or

A further problem for women is that until very recently, there had

n'no instance of Australian courts enforcing the mahr, which left the
orced wife without the financial provision she wanld have svnacted
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Nsw Supreme Court ordered a husband to pay his former wife the sum
of Aus$ 50,000 which in their marriage contact he had promised her in
the event that he initiated divorce. The court applied principles of con-
tract law. The couple had married according to religious law only and
the Family Law Act 1975 did not apply to their case.**

Rules concerning the custody of children vary considerably between
shari‘a and Australian family law. Under shari‘a, the mother is enti-
tled to the care and control of small children (the right of hadhanah).
The father retains guardianship and may assume care and control of
children at various ages, which vary according to different schools of
thought (madhabs). However, in practice, it seems that these rules are

not always implemented.

Australian Family Law and Islamic Arbitration

Alternative types of dispute resolution are now well recognized in Aus-
tralian family law. The Family Law Act introduced a greater emphasis
on counselling in cases concerning children. In 2004, the Family Court
Rules were amended to adopt a new system of case management, with
greater emphasis on counselling, conciliation and arbitration in fam-
ily law disputes. Parties are now obliged to explore avenues for dispute
resolution before commencing proceedings in court. This procedure is
in line with shari‘a law, and is regulated accordingly in many Islamic
family laws in Muslim countries.
The Jewish community has for many years maintained a Beth Din,
a Jewish religious tribunal, in both Sydney and Melbourne, where Jew-
ish people can seek resolution of problems involving family law. Simi-
larly, the Catholic Church maintains its own tribunal, with power to
declare annulment of marriages that are not in accord with the Cath-
olic faith, and there are tribunals for other Christian denominations
in Australia. These bodies allow those who approach them to obtain
a mutually agreed settlement of their family problems, in accordance
with their religious beliefs. At present, there is no national shari‘a fam-
ily law council or tribunal like those of the Jewish and Christian com-
munities. The services of individual imams or groups of imams are
available in this field, but these are uncoordinated and unsupervised

at present.

The Australian, The Daily Telegraph

AUSTRALIA
71

Recent Attempts to Brin s
g Shari‘ainto th i )
Two Case Studies e Public Sphere:

CASE sTUDY 1:
AUSTRALIAN FEDERATION OF IsLamiC Counciis (IkeBAL Pater)

0 . : .
inn t};;atAprﬂ zbou, 10 response to an inquiry into multiculturalism held
o Of);;arAy theI Federal government, Tkebal Adam Patel, the presi

¢ Australian Federation of Islamic C i ’ ,
submission titled ‘Embracin i D M, made 2
! : g Australian Values, and Maintain

Il\ldlﬁilltlfn t(l be ?}ﬁ'els:r;ft. In this document he underlined the lg;gt;lz

ountries differ in their use of shari‘a. In hj issi

e Ty s differ & ri‘a. In his submission Is-

ing able to change according to i
_ the -
;Ezlsltfsi of dn‘I’ei'lené1 Places and times. It is thus implieg withotll‘:%l:.'lil:g
€ énough, that Australian Muslims can ad ,
t and adhere to th
same values shared by all Australi Toing mvalve,
an people. Using the active i

ment of the Australian i y e et

government with regard to Islami

halal food as exampl itive si .  for exans 27

ples of positive sites of coo i
: _ peration (for example, th
¢€xportation of aus1.s billion worth of hala esin)

Patel recommended that muitj s i A me{it o T
gl procan multiculturalism in Australia should lead to

anc'IH:Ie :/&tt(:ix'nl:y-GeneraI, Robert McClelland, rejected the submission

aimed that there was no place for shari'a in the Gillard govern-

C}:ut'i::l i‘([i‘;(/} thla? publicati(l)ln in The Australian on 17 May 2011 of an arti
ustims to push for shari‘a) and in the £ i )

: ‘ ; ollowing week, thir-

teen articles on the topic were published in three leading iewsP;pei'z
. ! and the Sydney Morning H, Idj
iﬁhes}? arncles,. eight portrayed a neutral view on the issue t%ure:feré
sor ewhat negatwe,. and one was somewhat positive, Of thej 262 read-
comments published on the Internet sites of The Australian and The

* Daily Telegraph, 78 per cent were pro-secular and/or against shari'a

6. i
meps;cel.ltthwere pro-shari‘a, and the rest tended to be off-topic state-
men W:; v;)u‘rl anty clear meaning. Of the negative comments, 34 per
_ Tilent comments and/or expressed raci jons,

racist tensions, Exam-

Ples of comments of that type were: ¢ siralia &

: re: ‘[wle have our laws in A 1i

1-0 hat t ‘ ustralia to
protect anyone who lives in Australia, If you don’t like our laws leave

it that simple; and ‘[i]f Muslims want shari'a law; they should go back

to-Saudi Arabia’2¢

- #*On 17 June 2011, after an interview with The Australian,” Tkebal Patel

Claimed that it wrsc o mmickalon oo 1. . .
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the Muslim community, which was concerned by the lack of consulta-
tion with regard to his submission, and he underlined that in family
matters, civil law should always take precedence.

On 24 November zo11, Luke Simpkins, Liberal Mp for the Cowan
electorate, claimed in the House of Representatives that a poll con-
ducted in his electorate in Western Australia had found that almost all
animals raised for meat, apart from pigs, are killed according to Islamic
requirements. He argued that every business involved should clearly
label halal meat. He stated:

So, when you go to Coles, Woolworths, 1GA or other supermarkets,
you cannot purchase the meat for your Aussie barbecue without the
influence of this minority religion. You have no choice. And the point
is that almest no Australians are aware of this, because it is not la-

beled. ... By having Australians unwittingly eating halal food we are
all one step down the path towards the conversion, and that is a step
we should only make with full knowledge and one that should not be
imposed upon us without us knowing.**

CASE STUDY 2: _
DIVORCE 1N AUSTRALIA: FROM AN ISLAMIC LAW PERSPECTIVE™

In 2011, an article written by Essof, a solicitor and migration agent,
sparked a national debate on Islamic divorce. According to Essof, the
current informal Muslim divorce process in Australia, combined with
civil law divorce requirements, allows men to distort and abuse the cul-
tural system 3 Essof does not advocate a separate legal system for Aus-
tralian Muslims, but rather argues for the incorporation of the single
aspect of Islamic divorce law. Islam, he argued, does not condone this
behaviour. Rather, it is a consequence of the current inconsistency be-
tween civil and religious law in Australia, and of the recalcitrance of
hushands who decline to finalize their religious divorces with their es-
tranged wives. Essof acknowledges that Islamic Jaw operates on an in-
formal basis via imams, or community religious leaders, especially with
regard to family law matters.

He points out that there are no existing formal structures in the Fam-
ily Law Act to deal with individuals or couples seeking divorce accord:
ing to an Islamic perspective. Although a Muslim man who receives
only a civil divorce would be at liberty to re-marry, a Muslim woman
receiving only a civil divorce, and not an Islamic one, would not, within

. e nmenem #lmriah che wanild
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To address this issue, Essof proposes the establishment of a council
of recognized imams and legal practitioners who have knowledge and
understanding of divorce under both Islamic and Australian law, and
the formalization of the divorce process in a way that it can be recog-
nized under Australian law. The final recommendation of his article is
the inclusion of an extra criterion in the divorce application: the appli-
cant should be asked if he or she was married through a religious Mus-
lim ceremony. If the applicant responds in the affirmative, then s/he is
;equirecl to prove to the Registrar that the couple has been divorced
under sharia law. Contrary to Patel’s retraction, wherein he stated that
civil law should take precedence in family matters, the case presented
here seems to advocate the reverse.”

- Shortly after the publication of Essof’s article, a newspaper article
entitled ‘Local Islamists draw on British success in bid for sharia law’?
written by the same journalist who reported the retraction by Patel,
claimed that Essof’s article was the latest move to give shari"a priority
over Australian divorce law under the guise of helping Muslim women,
and pointed out that this would mean that Muslims would not be able
to obtain a civil divorce unless they were first divorced under Islamic
law. In this article the journalist argued that Australia had entered
an ‘ambitious new phase that draws on the tactics that have handed
success to Islamists in Britain, thus claiming that there was a hidden
a’gfznda behind Essof’s argument.

‘-a."\‘aThe two case stugies we have discussed offered a moderate approach
tolegal pluralism in the public sphere. Although we are not discussing
f thg nature of their arguments here, we want to underline the fact that
iniAustralia and especially in the Australian media, there has not beena
. public dialogue of the Habermasian type (that is, engaged in communi-
It - cative action; see below) concerning the application of legal pluralism,

.. specifically as it applies to sharia.

he New Australian Conservative Modernity
a'nd-l_ts Obstacles to Post-Secularism

. esocial scientist Jakubowicz* uses the expression ‘the new Austral-
ian' conservative modernity’ to refer to the country’s resurgent social
Values of Christian conservatism, the active government priorities of
disengagement and a rapidly expanding culture of surveillance and
aibe dience. In this new phase of modernity, there is a process of de-
hlegitimization of diversitv. especiallv concerning Muslims - meaning
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traditional hierarchy of cultural power within which diversity is only
acceptable within the dominant moral order’* In this process, Fozdar®
sees a retreat from multiculturalism resulting from the policies of the
conservative Howard government (1996-2007). In this new Australian
modernity, political leaders portray ‘Christianity as the norm, as a non-
migrant religion, and as the taken-for-granted foundation for the na-
tion's values and laws’*®

However, one must be aware of the current situation in Australia
with regard to its Christian heritage. Randell-Moon? and Maddoz®

recentl'y demonstrated that in the Australian case (2 secular liberal

society where a strong division between church and state is supposedly
definitive), religion still has a part to play in politics. In this ‘secular’
liberal culture, where religion is often actually a significant factor in

voting decisions and has increasingly intruded into the public sphere

since the beginning of the 215t century, one should not be surprised to

witness the many social and cultural bleeds across the border between
state and religion. Granted that Christianity was for many years 2 silent
backdrop to Australian national identity, Fozdar® observes that there
is now an even stronger sense of the legitimacy of the public status of -
Christianity, and one of the illegitimacy of other religious traditions:: o

Bearing in mind the relationship between the mass media and the
way political agendas are constructed,®® this new religious project.of

the ‘new modernity’ also affects (and/or is affected by) the media. Bla

and Sadiq® cite the national newspaper, The Australian, as highlighte
ing ‘differences’ between Muslims and non-Muslims in some Muslin

countries (with topics such as stoning for adultery, forced marriagé
and female genital mutilation), and as feeding into the fear of wha
shari‘a family law would be in Australia if a dialogue on the subje¢
were allowed. While there are demands from some groups in Australi
for the adoption of full shari"a,** Saeed® states that the large majorit
of Muslims advocating the use of shari'a are only seeking its 1ecog
pition in a few areas (such as marriage, burial practices, and inferes
free financing) and are working towards a compromise between:
demands of their religion and the Australian legal system. 5

'Their detractors tend to present the religion of Muslims as unchan
ing and as representing a pre-modern and patriarchal value systé:m,.'
These detractors also tend to characterize the Muslim communif
bounded, fixed and stable.* This, of course, is far from being thecas
Albarzadeh and Roose! discuss three ideal types of Muslimsi

tealia in order to provide a lens through which to look at this re
v U an alened Ca irlind
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xﬁo iln%ages with the secular West; and a cultural Muslim type - tho
Prirc;c_i elene éhemselves as Muslims but do not actively follow Islamsis
$w IpSl ajn .ultl.llr;l ML;SIImS often have a pragmatic approach to reli
. is celebrated when it helps consolid i .
not allowed to interfere and i G
: nterrupt the daily routine of li i
?J:I:}ntilts anc.I purposes may be called secular{” oife which to
: ,M:JSimustfaha3 these cultural Muslims are the silent majority of the
o TTIZ:;?;K S:ciriroup, n.otl much engaged with advocacy for legal
nange. ms mainly engaged in workin: i‘ai
tralia in line with (and not in iti B onait o s
| opposition to) the Australian |
. n legal syst;
milf:ii tl;e modtferate type. Some moderate Muslims are alread%r wi};sicf;g
i,rivate S;ylier : ng;ﬂ:}igl I:S)arallel legal system (as detailed above) in the
P! 5] . ome moderate voices attem i i
e public sphere, how the two 1 D it
pr ere, egal systems could int it
e.dialogue is not allowed to St 15 oneady
i proceed. The ‘extreme right’ i
ing the moderate Muslim as a “Troj e et o
I horse’ for radical i
I : ojan radical Islamists, as
‘ ¢ a hidden Islamic agenda.*® It mi ’
in the public sphere, debate ab B el use Pt
7 \ t the partial f i i
e pubic sphere bou p use of shari‘aleads its
( necessarily from the extreme righ i
is.might be a first step towards i i T e T, o
thi implanting full shari‘a |
ari‘a were a homogenous and timele i oy
'a were al ss law straight from the cali-
This l?e11ef is not‘ conducive to a fruitful dialogue about the f’uiil;e
gion in Australia that would be helpful in advancin
I project. 7 g a post-

st~ is -
ost-secularism, we refer to the process of the de-privatization

*ati{reiieél a positive hl')erty to practise a religion of one’s own and
erty to remain spared from the religious practice of the

how far should ou

> hov r own and others’ religi i

within the legal system? reiglous practices be

! ufts alre;dy inf;iica.ted in this chapter, one should be aware

el pl-‘esgcel:gnc; ael:ntggmg into such a dialogue. Michele Dillon, in

G009 ! ial address to the Association fi i :

\ . ‘. or the Sociology of

ta;fi::uqulte shtarp}y that ‘independent]ly] of whether an %Kdi
s or not, tolerance of otherness do :

ic : ce of es not come easily;*®

$s'to alternative beliefs is more complicated than Hab);r-
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ist groups can live in a self-reflective manner ‘is attractive but hard to
imagine’® Part of the solution for Habermas is to have neutral and sec-
ular governments that can ensure that communities of various beliefs
can coexist on an equal basis. His post-secular project is based upon the
notion that the state is neutral and objective,* yet we know from stud-
ies in sociology how the state usually and instrumentally serves certain
groups over others, as has already been alluded to in the above discus-
sion of Australia and its new conservative modernity.

It appears that in Australia, one aspect of the trend towards post-sec-
ularism, that is the focus on religious and legal pluralism, is not allowed
to be fully aired in the public sphere, unless to be shown in a negative
light. On that point, it can be argued that Australia is failing to meet or
implement the post-secular project. The issue here is not solely about
including shari‘a in the legal system or preventing its use in the private
or public sphere, but about having a fruitful dialogue of the Haberma-
sian type in the public sphere. This is not happening in Australia’s new
conservative modernity.
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4 United Kingdom

An Early Discussion on Islamic Family Law
in the English Jurisdiction®

Jorgen S. Nielsen

Background

Ir} 1975 the Union of Muslim Organisations of the United Kingdom and
Eire (umo) called a conference in Birmingham to discuss the place of
shari‘a family law in England. In January 1977 the umo, together with
the Anglo-Conservative Society, held a further meeting, this time in
the House of Lords. The meeting discussed a number of practical issues
'facing Muslims, in particular those relating to schooling. But the main
item on the agenda was a demand for the ‘domestication’ of Islamic
family law for Muslims in Britain. ’

i In 1975 the Muslim case for the demand had been formul

Sheikh Syed M. Darsh, an Azhar-educated Egyptian who had rzt::ngz

I_Jeen seconded by the Egyptian authorities to the Regent’s Park Mosque
in London: ) :

 When a Muslim is prevented from obeying this law he feels that he is
failing a religious duty. He will not feel at peace with his conscience or
g ".the environment in which he lives.... They firmly believe that the Brit-
o ish society, with its rich experience of different cultures and ways of
.- life, especially the Islamic way of life which they used to see in India,
.::Malaysia, Nigeria and so many other nations of Islamic orientation
together with their respect for personal and communal freedom wi]i
I enable the Muslim migrants to realize the identity within the free’dom
'i of British sociéty. When we request the host society to recognize our
irpoint of view we are appealing to a tradition of justice and equity well
«+ established in this country. The scope of the family law is not wide
. -and does not contradict, in essence, the law here in this country. Both
aim at the fulfillment of justice and happiness of the members of the
'i.f-‘family. Still, there are certain Islamic points which, with understand-
*ing and the snirit of arcommndation. wonld not o0 s0 far as to create



