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A Conversation
__________________________

Introduction

This is a conversation between a law professor (Katherine Biber), a curator and researcher of crime scene photographs (Peter Doyle), and a non-fiction writer of true crime (Kate Rossmanith). The three participants have begun what we hope will be a long-term collaboration, working with our shared interest in the cultural impact of crime. Together and separately, we’ve worked with judges, lawyers, curators, photographers, police, creative writers, artists and others, all of whom have an interest in criminal processes and criminal evidence. Now we’d like to work together to identify some of the sensitivities, dangers and opportunities that arise when criminal evidence is used outside the law. We conducted this conversation as a deliberate attempt to try to talk through our ethical, aesthetic and affective responses to some of this material. Each of us brought several things to discuss: photographs, books, auction catalogues and news reports. Here, we have presented a short extract from our conversation. In this extract, we focus on two items. The first is a set of crime scene photographs. During the committal hearing of Adrian Bayley, accused of the 2012 rape and murder of Jill Meagher in Melbourne, crime scene images were released to the media.  Several newspaper websites have published slideshows of the photographs, with all pictures credited to Victoria Police.
 The second item we discussed was Dominick Dunne’s essay, “Justice: A father’s account of the trial of his daughter’s killer”, first published in 1984 in Vanity Fair.
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From a series titled “Evidence in the Jill Meagher murder case” on the Herald Sun website, link below.
Picture credit: Victoria Police.
K Biber:
This is a photograph of Jill Meagher's handbag. You can see her ABC identification is visible. The handbag was retrieved from a Brunswick lane during the police investigation.

P Doyle:
Is that a photo of the bag sitting there in situ?
K Biber:
It looks like someone's just looked down into the bag and seen her photo ID with the ABC tag on it. [Next image] So that's a photo of where the bag was found, in a laneway. Now it suggests that the bag was lifted up and repositioned for the earlier photograph.  But this second photo suggests that, for the first photograph, the bag was lifted up and repositioned so that we could see what was inside it.
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K Biber:
[Another image] This shows the police have taped off the crime scene. But I'm interested that these images had been released to the media at a time when the matter was still before the courts. 


In my view, this is a new genre and there seems to be some collaboration between the courts, the media, the prosecutors and the police. I'm interested in why they would be doing this, what interest it serves. Whilst I appreciate that there would be a public interest in and fascination with these trials, and whilst any member of the public can attend court and see that trial, this seems to open up the court-room in a whole new way. 


I'll just quickly flick through, these are photos taken from the inside of his car, this is the SIM card that was taken out of her telephone and allegedly found in his laundry by his girlfriend - there it is in the laundry basket amongst the pegs. That is the laundry, here is the laundry basket.

P Doyle:
At his place?

K Biber:
At his place. Here are some photos of his bedroom. This is in his home, this is his bedroom as depicted in the police evidence book, and I think there's some significance to the broken pieces of a mobile phone that were left on his bed. There’s another one here, different angle. This is another room. This is an image of his bedside table with some keys and some coins. 
I’m interested that these crime scene photos are presented as a slide show, which already suggests some kind of spectacle. But I'm also interested in what they contain and what purpose they serve here. Are we supposed to be doing something evidentiary with these images, or are we consuming them as we consume any other kind of popular culture crime materials? I don't know Peter, what did you think?
P Doyle:
My first thoughts are that these look remarkably congruent with the genre of the crime scene photo, going back half a century or more in Australia, except the laundry basket is a modern K-Mart laundry basket. Otherwise, the point of view, the angle and the sequencing is remarkably similar. But what I've been thinking about recently with crime scene photos, seeing these ones that you just showed, is that it's not about single images, it's about sequences. In a way, they're not really crime scenes. A sequence of images, even if they're jumbled, even if they're found at random, they almost inevitably are a mini-narrative. They tell a story without trying to. 
K Rossmanith:
These photos on the Herald Sun website speak to a kind of strange, immediate democratisation of the potential storytelling around courtroom events. I’m thinking of Helen Garner's book Joe Cinque’s Consolation.
 There’s a very moving passage in the book where she describes the crime scene photographs of Joe Cinque, and you're getting them through her. She’s describing the photos. She would’ve requested copies of them as part of the court documents, and she also had a relationship with the Cinques so perhaps might have gotten access to the images that way, but the point is that she acts as an intermediary between these photos and the public. The photos are softened, but they're also shocking, and we see them through her - and we never see them, that's the point. 
K Biber:
This is the photo of the inside of her [Meagher’s] handbag, and to me this immediately made me recoil as an intrusion into her private zone. Rummaging through someone else's handbag is a kind of violation, not always a criminal one, but certainly a kind of violation of something private. 
K Rossmanith:
I absolutely agree. That’s the photo I had the most visceral reaction to. 
K Biber:
Peter, what do you reckon?
P Doyle:
This is the one that to me looks cooked. I’m just going on gut feeling here. The following page where you see the handbag on its side in a gutter photographed from maybe 10 feet away in a wide shot, that looks authentic. This one, they’ve turned the bag up so that it's facing the camera, and it's so convenient that you can see photo ID visible through the open bag.
K Biber:
And it's interesting that earlier you asked that question before I turned the page…

P Doyle:
It just didn't look kosher. Part of the power of forensic photography is it's the parachuted-into-the-scene kind of view. So it's a very rare sort of visual capture: don't touch anything, don't interfere, tread lightly, exactly as it is. It's very hard to talk about this without talking about authenticity, although that is also a discussion of cultural politics and aesthetics. Authenticity is just a quagmire, isn’t it?
K Biber:
But in a way authenticity is performed by the crime scene photographs, and the authenticity of this one [the handbag image] is staged. So it wasn't authentic at all, it was arranged in a particular way to look authentic.

P Doyle:
Yeah that's right. I keep going back to the old Roland Barthes distinction, punctum et studium. In Camera Lucida,
 he said I've looked at so many photographs, I'm so good at unpacking them, at decoding them - and lots of people are - you can see how they manipulate us, you can see the mythic underpinnings. He called all that scaffolding studium. It’s conscious, it's professional -- maybe they've done it so much they're no longer conscious of it. But occasionally, he said, there are moments when this membrane of intentionality, studiedness, is pierced by the point of this pin that just goes straight from the thing depicted to him. Punctum. Mug shots, crime scenes, there's not much studium... 
K Biber:
So do you say that in crime scene photography the studium is …
P Doyle:
They're nearly all punctum, that's what I'm saying. I think that's one of the reasons we find them so oddly refreshing. We're so trained for our eye to be guided that, with the crime scene photos, there's a pleasurable confusion as to what we're supposed to be looking at.

K Biber:
Kate, when we were looking at these photographs, you talked about the democratisation of courtroom narratives. I’m interested in open justice, which is law’s aspiration to transparency. The idea that justice should be seen to be done isn’t controversial. But I’m hesitant about thinking that these crime scene images, available on a media website, are a part of that. Even if you were sitting in the courtroom during these proceedings, you may not have had this kind of access to these photographs.

K Rossmanith:
I was thinking that too. When Jim Spigelman was the Chief Justice of NSW, he made a speech where he argued that the tension between the right to an open trial and the fair trial revolved around the notion of ‘practical obscurity’.
 What he meant was that the total transparency of proceedings is not always the best means of conducting a trial, and can in fact impair this.

K Biber:
Spigelman was, I think, partly lamenting the loss of ‘practical obscurity’. Whilst he thought open justice was an important aspiration, he was also saying that the internet achieves a kind of transparency, or publicity, for which the law isn’t ready.
K Rossmanith:
Kathryn Leader, in her PhD on performance and the law,
 borrowed that term ‘practical obscurity’ to describe the experience of attending the trial as a layperson. She argues that ‘the opacity of the proceedings belies their apparently open nature’. She says that practical obscurity represents ‘the gap between the popular belief in the transparency of proceedings and how far it falls short in practice’.
K Biber: 
Well, but who is this layperson? It is somebody with scholarly motives and no other interest in the proceedings? The retired accountant who watches trials for a hobby? Or is it the defendant, who generally has little knowledge of the law, and puts their trust in the hands of their counsel? Or is it the family of the victim, who wants to experience the process of justice being done? Who is transparency’s beneficiary?

K Rossmanith:
These photographs, published on a website, actually introduce an entirely new layperson into criminal proceedings. Conventionally, as an observer, you’d be expected to physically get to the courts, sit there, try and grasp what’s going on. You have to make that effort, intellectually and physically, to reach into the court process. You’re meeting the process half-way; you’ve earned your right to observe, and you’re yourself being observed. Everyone in court can see that you’re there. But with publishing the Jill Meagher crime scene photographs, they’re wrenched out of that context and delivered to us at the push of a button. Yes, it’s technically open court, but suddenly we’re perving on something that’s illuminated so brightly for us without us having to make an effort. We haven’t earned the right. We haven’t done the work.

K Biber: 
I’m interested that you say that you need to earn the right, to do the work. A lot of your work, Kate, narrates some of the trauma, or the effort, of the observer. It’s very moving, and it reminds me of Dominick Dunne’s essay, “Justice”
. 

K Rossmanith:
His daughter Dominique is killed by her ex-boyfriend, she's strangled, and Dunne writes about the trial. It’s beautifully written and it’s totally heartbreaking. In the piece I was curious about the way he dealt with the evidence. It felt like part of the purpose of the piece is to resuscitate the inadmissible evidence, and that what he's trying to do is to create a new jury, which is us. It’s as if Dunne is desperate for that man to be retried, and the essay is the retrial with the evidence that was never presented in the court.
K Biber:
I think that's a really interesting reading. I hadn't seen it that way, but I think it might be right. The rules of evidence in the courtroom are designed to achieve certain purposes. They try to restrict the admissible evidence to evidence that's reliable, probative, that's not unfair, and to evidence that doesn't invite unfair reasoning. 
Within the confines of the legal fact-finding process, I think the rules of evidence serve an important function, but they might also perpetrate the ‘practical obscurity’ you talked about. To an observer, they can be incoherent. They might exclude evidence that, when we are confronted with it, we think is meaningful and significant. 


So you're suggesting that Dunne has created a new body of rules of evidence outside of the courtroom, and he is arguing that his rules of evidence should have an equivalency with the real rules of evidence. And what entitles him to invent his own laws is his special status as the bereaved father of the victim: he’s earned the right. 

K Rossmanith:
Yeah that's absolutely right. And he's using his power as a good writer, the aesthetics, the stuff that all writing teachers tell their students, attention to detail, detail, detail. His skill gives the piece a particular gravitas. And so he is the judge, he's the prosecutor, the detective, the star witness. He is all of that in one, in his capacity to write that piece. 

When reading that piece you're with Dunne, you're with the heartbreak, you're weeping with him through it, you're incensed, you hate the judge, you hate the defendant. But I also couldn't help but think I have some problems with this piece.

K Biber:
What are your problems with the piece?
K Rossmanith:
Because it's so persuasive, it's almost too persuasive, and so at the end I thought, okay I wonder what piece would have been written by the offender's mother. How would the offender's mother have written about this trial and about her son? I just felt Dunne had so much authority. It's the rewriting of history. I wondered whether he basically managed to rewrite that court case. I also thought about his articulateness, his capacity to write in this way, and I thought about this poor man I once spent time with whilst researching remorse in the criminal justice system. His son had been killed two years earlier. There was a trial, the man who was alleged to have done it was found not guilty. This father is in a living hell. He feels that justice hasn’t been done – and he was begging me to write about the case.
K Biber:
And do you think that what Dunne's trying to achieve is in a totally separate domain to our assessment of whether the defendant had a fair trial or not? Whether or not his trial was fair is different to whether there has been justice achieved in the legal process.
P Doyle:
There's the legal procedure, and then there's the literary procedure. I think this essay, this literary excursion, trumps the previous legal one quite comprehensively, and that’s why I'm kind of dubious about it. What is Dunne writing it for? 
K Rossmanith:
To set the record straight.

He writes: ‘we sat there like whipped dogs and saw the spectacle of justice at work’.
 Then later, he yells to the judge, ‘You have withheld important evidence from this jury about this man's history of violence against women’. 
 It’s as if his article is going to lay that out. It just seems to me, it's a retrial, he's trying to set out the trial the way it should have happened but didn't.


I'm interested in the parallel narratives that are working all the time about an event that happened. You've got what the jury knows and what everybody else knows - and someone is constantly having to do the interlocutory work to create those narratives. 
K Biber:
I think that there's a much bigger account to be written about the way narrative is constructed in criminal trials. Every time the prosecution proposes a strategy, the defence constructs a strategic response. They're stories at war with each other. That’s what writers like Dominick Dunne and others have shown to the general reading public: how much these are redacted strategic narratives.
P Doyle:
His strategic wherewithal is better than the prosecutor's or the defence. He's an expert at narrative strategy. 
K Rossmanith:
I was asking myself – ‘Okay, so if you weren’t at the trial how would you get access to any of this material?’ You'd get the court transcript and you'd meet the people involved maybe. You don't get the in-court description of the unfolding human now-ness of the offender putting his head in his hands, scratching his head. I'm interested in the paralinguistic stuff that happens that, when you're writing literary non-fiction, has the same status as the spoken word that appears in the transcript. It all becomes evidence and has the same kind of value. It's something I've had to grapple with, and I fret about when I write. I sit in court, describe an offender in the witness box and I'm thinking, ‘Shit, when I write this up later I'll be using the court transcript plus my little rough notes about the unfolding here-ness and now-ness…’
P Doyle:
Plus your skill as a writer… You know how to make us laugh, make us cry.

K Rossmanith:
I am aware of the magic that you can create, and I'm interested in that when it comes to criminal evidence.

P Doyle:
Well this is studium and punctum again. When you get an old court transcript you go ‘Fuck me, this is a primary source,’ even though it's not; it's words. A transcript: somebody has to hear it and write it down. The photograph is just a chemical process. And so there's stuff included that no-one would ever include consciously or deliberately. The Jill Meagher crime scene photos: apart from the first one that felt like a wrongun to me, the others I went, ‘Wow I'm getting a different sense of this whole thing now’. Just the randomness and the haphazardness of the inclusions, it sort of transcends composition.
K Biber:
Dunne's piece is a dedication to Dominique, isn’t it? It's all about his entitlement to tell this story. He’s earned the right; he’s done the work. This is open justice.
K Rossmanith:
Yes. There's a great moment where Helen Garner talks about the moment where she meets Maria Cinque in the ladies’ bathroom. Maria says to her ‘Are you a journalist?’ and Garner writes, ‘The blunt truth would have been, “Right now, in spite of my notebook, I’m still only perving.” But I said, “Sort of. I’m a freelance writer.”’
 Near the start she writes, ‘I understand now that I went to Canberra [to observe that trial] because the break-up of my third marriage had left me humiliated and angry. I wanted to look at women who were accused of murder.’
 She wanted to go and see a woman who'd killed a man, that's what she does. But she doesn't know that yet, but she puts that at the start of the book. 
K Biber:
But, in a way, that, and also Dominick Dunne's account, are all defences against the allegation you are just perving. 
P Doyle:
Okay, would there be anything wrong if it was just perving?

K Rossmanith:
It's an open court, can you just perve?
K Biber:
What's wrong with perving?
K Rossmanith:
Because that's what I'm grappling with in my own writing.
P Doyle:
Because we keep trying to make these things more toney and highbrow and sombre and blah, blah, blah. We use corny institutional means like museums or university research, and tawdry or shabby curiosity is kind of disdained… I mean there are things wrong with perving obviously, but…

K Rossmanith:
It's then what you do with it. It takes me a long time to write about this stuff, I'm trying to weave together many different voices in the justice system and one of the things that I'm hoping my writing does is to be educative about the nitty gritty processes of how the whole thing is put together, and how it works, and people's different investments in it. But that is the uptown explanation of what I'm doing. Then there's a downtown explanation, which is that I'm still myself trying to work out the tug that's continually drawing me to the courts. And I can't give an answer.
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