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PREFACE
In 1992 I became aware that Shellharbour Council proposed to rezone a large area of prime
agricultural land and bushland for urban development, near where I live on the urban fringe
of Wollongong. I phoned the planning department, spoke to a planner and asked why this
land needed to become a housing estate. I have never forgotten the exact words of her reply.
She said: "Because the last one is almost full"! From that moment, this thesis had to be
written.
The explanation provided by that planner was an accurate statement of how and why, for 200
years, decisions about the development of Sydney have been made. Since the colonisers first
polluted the Tank Stream and Sydney expanded in the direction of clean water, the ecological
footprint of the settlement has widened.
It is hoped that the following pages will be part of the process of finding a better way ...
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ABSTRACT
Urban sustainability is a desired future. The problem investigated in this thesis is how to
achieve it, in the context of planning law which applies to residential development and
infrastructure in Sydney. Two questions are addressed. First, what is urban planning for
sustainability? Second, how can the legal impediments to urban planning for sustainability in
Sydney be identified and overcome? The second of these is the research question considered
by the thesis, which aims to make a valuable contribution to knowledge about the design of
planning processes to facilitate the transition from the unsustainable city, to the sustainable
city.
The thesis commences with a discussion of the recent international urban sustainability
literature. It is argued that planning focussed on protecting amenity or changing density
(whether higher or lower), is insufficient for achieving urban planning for sustainability,
which is defined as planning intended to reduce the ecological footprint and improve the
liveability of the city. An original theoretical framework, comprising a set of eight criteria
which form a sustainability planning process, is proposed as a checklist for identifying the
legal impediments to sustainability. These criteria are termed Sustainability Planning
Elements.
The general discussion in the early chapters gives way to particular practical applications of
the theory in the latter chapters. Legal research methods and analysis were used to investigate
the presence or absence of the Sustainability Planning Elements in the planning laws which
apply in Sydney. Any planning instrument, statute or court decision which does not contain
the elements is identified as an impediment to sustainability. Conversely, where the elements
are present, the law can be regarded as facilitating sustainability.
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The research findings contained m the thesis are intended to demonstrate how the
impediments could be overcome by incorporating sustainability planning processes m
planning law. The findings propose methods which include:

•

modifying the exercise of discretion in the consideration of development proposals;

•

imposing positive sustainability planning duties;

•

making planning decisions conditional on an application of the sustainability planning
elements;

•

placing the onus on the proponent to satisfy the decision maker that development
approval ought to be granted;

•

making sustainability a fundamental or primary planning objective.
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INTRODUCTION

The purpose and subject of the research
This thesis is about urban sustainability, in the context of planning law which applies in the
Sydney Greater Metropolitan Region (GMR)l.

The purpose of the thesis is to answer two questions. These are:

®

what is urban planning for sustainability?; and

®

how can the legal impediments to urban planning for sustainability which operate in the
GMR be identified and overcome?

The second of these is the research question considered by the thesis.

It is acknowledged that the problem of achieving urban sustainability is very much broader

than the topic chosen for this research. It may be easier to explain what the thesis is about by
first explaining what it isn't about. Economics is not considered despite the major influence
which economic policy has on the planning of Sydney.

It is stressed that the subject of the thesis is not the design of cities or urban design. The

importance of urban design is recognised but the thesis does not attempt to propose physical
design solutions. It does however propose design solutions of another kind - the redesign of
planning law to create sustainability planning processes which overcome the impediments to
sustainability. It argues that sustainability planning processes are required to bring about the
physical changes in urban design and other changes which are necessary for sustainability.

The thesis is intended to make an original and valuable contribution to the body of
international knowledge about planning for the creation of sustainable cities. It is also

The GMR extends from the local government areas (LGAs) of Port Stephens in the north, to Kiama in the
south and Blue Mountains in the west.
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intended to make an original practical contribution to knowledge in the particular context of
the planning law which applies in Sydney.

Research methodology
The research was carried out in accordance with an interdisciplinary approach, largely within
the disciplines of planning and law.
Two literature reviews were necessary to answer the first question - what is urban planning
for sustainability? Firstly, the literature in relation to Ecologically Sustainable Development
(ESD) principles in the context of international, national, state and local law and policy.
Secondly, the recent international literature in relation to sustainable cities, which has
emerged as a distinct field of study within planning. The discussion and analysis of this
literature provides the focus of the early chapters of the thesis. The resulting definition of
urban planning for sustainability provides the background to the middle and latter parts of the
thesis which relate to the second question.
The second question is how can the legal impediments to urban planning for sustainability
which operate in the GMR be identified and overcome? This question, which is the research
question of the thesis, is much more specific than the first.
The lack of a suitable theoretical framework for investigating impediments to sustainability
was a problematic aspect of the study. This was resolved by an original framework which
was devised to enable the impediments to be identified. A set of eight Sustainability Planning
Elements, which form a sustainability planning process, are proposed as a checklist for
identifying the legal impediments to sustainability.
The theoretical framework is applied through the use of legal research methods and analysis
to investigate:
2
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e

the key planning instmments and legislation which have been applied in the planning of
Sydney, and;

e

some of the case law which has interpreted the planning instruments and legislation.

On the basis of the investigation, findings are made in relation to the extent to which New
South Wales (NSW) planning law2 facilitates or impedes urban planning for sustainability.
Finally, the thesis contains some suggested methods for overcoming the impediments by
incorporating sustainability planning processes in planning law.

The scope of the research
The thesis does not attempt to consider all aspects of urban development in the GMR. It
primarily relates to the legal and policy framework for residential development. Unless
specified, the terms urban planning and urban development do not refer to planning in the
Central Business District (CBD). The thesis also does not discuss the particular issues
applying to the planning framework for industrial and commercial development, except
where such development is related to residential development.
The thesis demonstrates that urban planning decisions are rarely, if ever, made with adequate
recognition of the sustainability implications of the decision. Planning laws were designed to
facilitate planning for development, not sustainability. The tension between these two
apparently competing objectives is largely unresolved in the planning process. Although
some planning instruments may be capable of fulfilling both objectives, the central argument
advanced below is that the planning process is characterised by legal impediments to

2

Unless otherwise indicated, only NSW legislation is discussed in this thesis.
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sustainability. It is hardly surprising therefore that due to the operation of these impediments,
the process perpetuates unsustainable land use.
The solution suggested in the thesis is the substantial redesign of planning law to create 'third
generation' sustainability planning law which incorporates sustainability planning processes.
As a prerequisite for this, it is suggested that planning laws and instruments need to contain
some, or ideally all, of the eight Sustainability Planning Elements. For example, it will be
argued that the planning process needs to contain a mechanism for ensuring that conflict
between the public interest and private land use rights is resolved by supremacy of the public
interest.

Outline of the thesis
The thesis commences with a discussion of the work of writers who have written about
planning, cities and sustainability. Planning law does not operate in a vacuum. It has a past, a
present and a future, shaped by the society in which it operates. Chapters 1 and 2 aim to show
how planning has evolved and demonstrate that the planning process exists for a purpose the results are not accidental.
Chapter 1 explores the varied ways in which people perceive planning and the city. It
considers aspects of the history of urban planning both internationally and within Australia.
In particular it focuses on the methods which were adopted to control the development of
Sydney during the early twentieth century. The recent emergence of "eco-city" planning is
compared with earlier utopian planning movements which sought to control and rectify the
'evils' of the city. Chapter 1 also discusses the meaning of some key planning terminology
such as density and amenity.
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In Chapter 2, the desired future of urban sustainability is discussed. The Chapter reviews the
recent international and Australian literature in relation to the meaning of the term urban
sustainability. It does this in several parts. Firstly, it reviews the physical evidence of
unsustainable urban development in the GMR. Secondly it reviews the literature in relation to
ecological footprints, compact cities and sustainable cities. It also examines those aspects of
the Commonwealth ESD policy process which are relevant to urban planning. Chapter 2
concludes with a defmition of urban planning for sustainability as planning which is intended
to reduce the ecological footprint and improve the liveability of the city.
Chapter 3 contains an outline of the theoretical framework for the remainder of the thesis.
The purpose of the Chapter is to explain how the legal impediments are identified. The
framework characterises any planning process or decision which does not implement some or
all of the eight Sustainability Planning Elements identified in the Chapter, as an impediment
to sustainability.
The presence or absence of the Sustainability Planning Elements in a planning process
facilitates an assessment of the extent to which the process is a barrier to sustainability. The
greater the number of elements incorporated in the process, the more effective it will be in
facilitating the sustainability transition. Alternatively, if the planning process does not
incorporate the elements, it is argued that it contributes to the city's increasing ecological
footprint and declining liveability.
The remainder of the thesis investigates the extent to which the Sustainability Planning
Elements are present or absent and how the missing elements could be incorporated in NSW
planning law.

5
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In Chapter 4, the maJor policy influences on planning during the post war period are
discussed. Road transport planning and release area planning on the fringe of the city are
identified as key aspects of planning which have contributed to the urban sustainability
problem in Sydney.
Chapter 5 is a descriptive chapter which reviews early NSW town planning and building
control legislation, termed 'first generation' planning law. The purpose of Chapter 5 is to
explain the legislative background to cunent decision making under the Environmental
Planning and Assessment Act 1979 (EPA Act), which is the subject of Chapter 6.

Chapter 6 discusses environmental planning law, termed 'second generation' planning law. It
provides an overview of the operation of the EP A Act, with particular reference to the 1997
amendments. It also discusses the enabling legislation of the major infrastructure providers.
Finally, it identifies the features of the law which operate as impediments and those which
operate as sustainability planning processes, in accordance with the theoretical framework of
the thesis.
Private property rights ideology has had a profound influence on the development of urban
planning law and policy. It is identified (in Chapter 7) as a key impediment to sustainability.
Chapter 7 reviews the historical reasons for the supremacy of the ethic which values and
protects private property rights at the expense of the public interest. It is argued that
sustainability requires a public interest land stewardship ethic to prevail. Some options for
incorporating such an ethic in planning are considered.
Chapters 8 and 9 provide a more detailed consideration of two aspects of the topic. These
Chapters focus on the links between urban planning and two of the major sustainability
threats, biodiversity loss and climate change. Chapter 9 discusses the potential role of the
6
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precautionary principle to affect planning decisions which contribute to the loss of Sydney's
biodiversity.
Chapter 10 contains the conclusions and findings of the study. The purpose of the final
Chapter is to provide some specific examples of how instruments might be drafted to
overcome the impediments identified earlier in the thesis. It also provides a practical example
of how a sustainability planning process could operate in the context of a particular
development proposal.
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Chapter 1

WAYS OF THINKING ABOUT PLANNING AND CITIES

INTRODUCTION
There is no agreement about what happens in cities, which may explain why there are so
many different views about how to plan cities. This Chapter explores the different ways in
which people think about cities and planning. It identifies three ways of perceiving what goes
on in a city. These ways of thinking are:

e

how the city looks in terms of design;

•

how the city works (economically, physically and environmentally);

•

how the city is experienced by people.

The different ways in which it is possible to think about the city result in completely different
perceptions about the problems of planning the city. Many writers, legislators, planners and
policy makers, believe that the main problems of the city are caused by poor design (the
physical look or layout of the city). However, it will be argued that the other two ways of
thinking about how to address the problems of the city are equally important.

PUTTING PLANNING TERMINOLOGY IN CONTEXT
In a legal context, the distinction between the activities of planning, plan making and
development control is crucial. The statutory mechanisms for plan making and development
control are relatively easy to understand. They are processes which are designed to produce
an outcome in the form of a landuse plan or development consent. A discussion of the
legislative and judical framework within which such planning decisions are made in Sydney,
is the subject of later Chapters. For lawyers, planning is discretionary decision making which
is subject to the interpretation of relevant statutes and the principles of administrative law.
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But this Chapter explores the meaning of planning in a broader context than the limited scope
of planning law.
To politicians and administrators, planning may seem like a struggle between state, local and
federal governments and their bureaucracies.! For geographers, planning is a spatial activity 2
which determines patterns of urban development and urban structme. 3 In the architectural
context, planning affects the built environment, and therefore the quality of urban design.
Planning also relies on the technical expertise of engineers,4 who see the city as constructed
of separate physical structures. Environmental management professionals are beginning to
understand planning as concerned with how the city functions in relation to the natural
environment. 5
This thesis does not discuss all these planning contexts, nor does it provide a history of
planning. There are many such histories 6 which describe the role of the founding "fathers" 7 of

See Uren T., 1994, Straight Left, Random House, Sydney, the autobiography of Tom Uren, the Minister
for Urban and Regional Development in the Whitlam Government. Uren provided a personal, historical
perspective on political and bureaucratic difficulties encountered during the period of planning reform of
the 1970s. For an analysis of the administrative issues see Fletcher C. and Walsh C. (eds), 1992, The
Impact ofFederalism on Metropolitan Strategies in Australia, Federalism Research Centre, Canberra.
2

Chadwick G., 1978, A Systems View of Planning Towards a Theory of the Urban and Regional Planning
Process. (2nd ed), Permagon Press, Sydney, defined town and regional planning as involving "the
arrangement of spatial patterns over time, but it is not the spatial patterns which are planning: they are the
objects of the process."

3

Geographers tend to regard planning as determining patterns of urban fonn.

4

For a critical analysis of the traditional engineering approach to sustainable development see Beder S.,
1995, "Engineers, Ethics and Sustainable Development", Paper presented to the lOth International
Congress of Logic, Methodology and Philosophy of Science, Florence.

5

For a discussion of the role of such professionals as environmental managers see Brown D.A., 1992, "After
the Earth Summit: The Need to Integrate Environmental Ethics into Environmental Science and Law,"
Dickinson Journal of Environmental Law & Policy, Vol. 2:1, pp 1-21.

6

In the Australian context see Sandercock L., 1975, Cities for Sale- Property, Politics and Urban Planning
in Australia, Melbourne University Press, Melbourne. In the English context see Hall P., 1996, Cities of

Tomorrow (2nd edition), Blackwell Publishers,Oxford. In the American context see Mumford L., 1961,
The City in History, Its Origins, Its Transformations, and Its Prospects, Seeker & Warburg, London
7

Hall, 1996, after referring to the founding fathers of planning (at p. 7) remarked parenthetically that
"(There were alas almost no founding mothers)". Sandercock L., 1990, Property Politics and Urban
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planning. Rather, it focuses on the aspects of planning which have the greatest significance in
terms of the legal instruments which might be capable of facilitating planning for
sustainability in Sydney. This does not mean that economic instruments, for example, might
not be equally as important in sustainability terms. However, the present study is concerned
with planning for sustainability through the mechanism of legal instruments.

Finally, it is stressed that this thesis does not consider questions of planning or sustainability
in 'third world' cities or in rural environments. In these cultural settings, completely different
issues, which are outside the scope of this study, are likely to be relevant.

1.1.2

The perceived connection between social change and urban. design.

Urban planning was originally known as town planning. Town planning was an international
movement which, throughout the twentieth century, has aimed to mitigate the unrestrained
activities of private landholders, for social reasons. 8

It has been suggested that the social objectives of the movement may have been focussed on

more than a desire to change the physical layout of the cities. Elizabeth Wilson argued that
the movement was an organised campaign to exclude women, children and other 'disruptive
elements' from informal urban spaces, resulting in their banishment to domestic privacy.9

Planning A History of Australian City Planning 1890- 1990 at p. 29 cited Hayden D., 1981, The Grand
Domestic Revolution, MIT Press, Cambridge as authority for a contrary proposition. The mothers of city
planning existed but their ideas were perceived to be threatening and accordingly, they were marginalised.
8

Hall D., Hebbert M. and Lusser H., 1993, "The Planning Background" in Andrew Blowers (ed), Planning
for a Sustainable Environment A report by the Town & Country Planning Association, Earthscan, London,
pp 19-29 , argue that postwar planning has been an effective instrument for achieving the policy objectives
of the 1940's but "far less successful in responding to new kinds of environmental concerns" (at p. 20).

9

Wilson E., 1991, The Sphinx in the City, Urban Life, the Control of Disorder and Women, University of
California Press, Berkeley.

10

Chapter 1

WAYS OF THINKING ABOUT PLANNING AND CITIES

Urban planning is sometimes called "city planning", a term which reflects the contrast
between the urban environment of the city and the natural environment surrounding it. 10 But
the purpose of planning is inherently social, not environmental. The link between the physical
appearance of the city and the social condition of the population has been a persistent theme
in planning. Sydney's planning system originated with the aim of addressing the evils of the
nineteenth century slums. The current implications of this type of plarming need to be
acknowledged.

1.2

DESIGNING THE CITY

One of the most important planning concepts is density. Density refers to both population
density (the number of people housed per hectare of land) or dwelling density (the number of
dwellings per hectare).

Seeking to improve urban design or form, through changes in

density, is a well established planning tradition.

1.2.1

Controning urban form through changes in density

It is a strange irony that the high density inner-city areas of Australian cities, which are now

regarded as examples of good urban form, were built when planning was nonexistent or
rudimentary. At the time planning was introduced, these areas were regarded as highly
undesirable because of their mixture of uses and 'disorderly' layout. Yet they are now
perceived as much more ecologically sustainable and socially desirable than the lower density

10

The terminology of "city" planning is more commonly used than "urban" planning in the international
literature. See for example, Breheny M. and Rookwood R., "Planning the Sustainable City Region" in
Andrew Blowers (ed) 1993, Planning for a sustainable environment A report by the Town & Country
Planning Association, Earthscan, London. In Australia, however, urban planning is a widely used tenn and
it has therefore been adopted for the purposes of this study.
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suburbs which the early planners regarded as ideal. 11 The perception that low density
housing and restrictive, exclusionary zomngs were socially desirable was based on the
environmental and social reality of the times.
The planning philosophy of controlling the physical and social disorder of the city was
reflected in a landmark lecture by John Sulman, 'The Laying Out of Towns'. This lecture is
believed to contain the earliest use of the words town planning in Australia1 2 . According to
planning historian, Paul Ashton, 13 Sulrnan's address also contained one of the earliest
references to zoning when he declared that the typical mode of subdivision in Australia was:
" ... a case of individualism run mad. And with no better result than that in the
course of years, and after many rebuildings, some kind of order and
classification will have been evolved out of the chaos of the commencement.
Whereas it should not be forgotten a modem town is an organism with distinct
functions for its different members requiring separate treatment, and it is just
as easy to allot these to suitable positions at first, as to allow them to be
shaken with more or less difficulty into place."
The desire of the early planners to control urban form was reflected in the parliamentary
debates which accompanied the introduction of early building legislation. The purpose of this
type of planning was outlined by J. D. Fitzgerald in the New South Wales Legislative
Council during debate on the Local Government Act 1919. He said the Bill would result in:

ll

See Engwicht D., 1992, Towards an Eco-City Calming the Traffic, Envirobook, Sydney.

12

According to Sandercock, 1975, at p.l5.

13

Sulman J., 'The Laying Out of Towns" in Australasian Association for the Advancement of Science,
Report of the Second Meeting, (Melbourne 1890) pp 730-36 Quoted in Ashton P., 1995, The Accidental
City, Planning Sydney Since 1788, Hale & Iremonger, Sydney, at p. 29.
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"... the control of new roads, subdivisions, and building - and with that
improvement the power to control the number of houses per acre that may be
erected in a residential area .. the building provisions ... will enable us to have
town planning on scientific lines .. .if a council declares a district a residential
district no one will be able to intrude into that district" . 14
These purposes are also illustrated by an extract from the second reading speech of the NSW
Minister for Local Government in introducing later amendments to the Local Government
Act (the Local Government (Town and Country Planning) Billl945) into the Parliament:
"The principles of town and county planning may be stated simply as an
attempt to regulate in advance, the orderly arrangement and use ofland ... so as
to promote, for the greatest good of the greatest number, the improvement of
community life and of the environment in which our people live."I5

1.2.2

The legacy of the slums

The English planning historian Peter Hall observed that "twentieth-century city planning, as
an intellectual and professional movement, essentially represents a reaction to the evils of the
nineteenth-century city." 16 The English planner Ebenezer Howard, passionate advocate of the
'Garden City', 17 is regarded as one of the most influential of the founding fathers of planning.
The Gmden City ideal influenced the approach of the Australian founding fathers such as

14

Quoted by Sandercock, 1975, at p. 82

15

Quoted by Sandercock, 1975, at p. 1

16

Hall, 1996, p.7.

17

Howard E., 1946, Garden Cities of Tomorrow, Faber and Faber, London.
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Sulman, in their determination to obliterate the slums. Thus the great Australian suburban
tradition was born.
The philosophy of seeking to eradicate the slums through a redesign of the city environment
was evident throughout the twentieth century. A plan for the Sydney suburb of Paddington
was approved by Sydney City Council's planning and improvement committee which would
have resulted, if implemented, in the destruction of the entire area and its replacement with
medium density, two to three storey flats. 18 Paddington is now regarded as one of Sydney's
most desirable suburbs.
The ideas of Lewis Mumford also influenced planning during the mid twentieth century.
Mumford was a great admirer of Ebenezer Howard and together they are sometimes unfairly
regarded as the originators of low density suburbia. Yet, Mumford considered mass suburbia
as anti-cityl9 and Howard's Garden City would be regarded as medium density by current
Australian standards. Howard also understood that the creation of local employment
opportunities was crucial for the successful functioning of the garden city.
Jane Jacobs Death and

L~fe

about cities ever written.

20

of Great American Cities is perhaps the most important book
Jacob's urban ecology approach encompassed each of the three

ways of understanding what happens in cities which are discussed in this Chapter. Although
Death and Life was written long before the sustainable cities literature began to appear, her
ideas about cities are extremely valuable in the sustainability context. 21 Jacobs did not

18

See Ashton, 1995.

19

Mumford L., 1961, The City in History, Penguin Books, London.

20

Jacobs J., 1961, Death and Life of Great American Cities, Random House, New York.

21

Newman P. and Kenworthy J., 1999, Sustainability and Cities, Island Press, Washingtom D.C. regard
Jacobs work as critical for an understanding of the characteristics of a sustainable city.
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advocate largescale redesign of the urban environment. Her rare multi-dimensional thinking
led Jacobs to advocate much more subtle ways to improve the liveability of the city.

1.2.3

Extremes of ideal urban form

It can therefore be seen that planning has largely been concerned with achieving changes in

the physical form of the city for the purpose of social improvement, as a solution to the key
social and environmental problems of the times
The ideal form required to bring about such social improvement is however a contentious
issue. The observation that slums were evil led to the belief that lower density housing was
the socially desirable solution. This design solution was devised in response to the
environmental and social concerns of the late nineteenth and early twentieth century. The
irony is that it is these low density physical arrangements which are now regarded in the work
of many writers discussed in this thesis, as constituting the evil which modem planning must
address.
Pursuing a design approach which incorporates the creation of model cities with extremes of
density, (both higher and lower), is a favourite theme in the writing of architects and urban
designers. For example, the low density city and modem technology, particularly the motor
vehicle, were glamourised to a ludicrous extent in the Broadacre City model advocated by the
American architect, Frank Lloyd Wright. He wrote that in this city:

"the citizenry could buy more and better cars and perhaps soon safe flying
machines, eventually bailing out of the urban mantrap ... any wise recognition
and definition of freedom under Democracy must say that ultimate human
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satisfactions no longer depend upon but are destroyed by density of
population ... "22

1.3

MAKING THE CITY WORK

Urban planning is commonly perceived in a narrow sense as the facilitation of urban
development. Urban development has been described as "a complex and collective process,
occurring largely in ways that are not easily influenced by a particular conscious choice".23
According to this view of the city, it is desirable for planning to be focussed on the building
of new housing and accompanying infrastructure, as a way of making the city work
efficiently. This view is commonly held by people with an interest in the private sector
construction and land development industry, together with public sector infrastructure
agencies.24

This thesis is concerned with urban development or growth on the fringes of Sydney in
addition to urban redevelopment or infill, within existing urban areas. Commercial and
industrial development also contribute to the functioning of the city but this thesis does not
consider planning for such development, unless specified.

22

Lloyd Wright F., 1958, The Living City, Horizon Press, New York, pp 58- 68. Le Corbusier, 1935, La
Ville Radieuse, d'Aujourdhui, Boulogne, designed an extremely high density model city which was exactly
the opposite to Lloyd Wright's model.

23

Prime Minister's Urban Design Task Force, 1994, Urban Design in Australia, AGPS, Canberra, p.7.

24

Adams D., 1994, Urban Planning and the Development Process, UCL Press Limited, London defined
urban planning (at p. 2) as " a form of state intervention in a development process dominated by the private
sector." Neutze M., 1981, Urban Development in Australia, (2nd edition), George Alien & Unwin,
Sydney, claimed that "urban development does not follow careful and detailed plans adopted by
government. Nor is it purely a free market process ... " (p.239).
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The institutional thinking of the planning agencies

Neutze concluded that "land use planning has not been a very powerful influence over the
pattern of urban development, mainly because land use controls themselves are negative
planning tools and do not allow a planning authority to take much initiative. "25

This thesis explains why planning agencies are largely concerned with the mechanics of
changing the development status of land. On the fringe, this takes the form of transforming
undeveloped land into urban land. In the inner city, planning is focussed on the creation of
opportunities for the intensification of development. In both these activities, the role of
planning agencies in zoning land and assessing development applications is necessarily
reactive and responds to the agenda set by industry.

The planning technique of segregating land use through zoning could be regarded as a key
element in understanding how the city works. It has been defined as "the law and the market
together helping to produce impersonal privatised spaces to maximise exchange value."

26

Planning agencies have been reluctant to abandon zoning. 27

The separation of uses brought about by zonmg helps explain the existence of tension
between cities and the natural environment. It has been suggested that:
"... few important political issues are formed around how we relate to the
natural environment because we have separated our land uses ... By reserving a
geographical space for one function, we create places to be used. As soon as

25

Neutze, 1981, p. 238.

26

Fowler E., 1992, Building Cities that Work, McGill-Queens University Press, p. 187.

27

See the discussion in Department of Urban Affairs and Planning, 1999, Plan making Review Discussion
Paper, NSW Government p. 41.

17

Chapter 1

WAYS OF THINKING ABOUT PLANNING AND CITIES

we finish the activity we leave ... There is no reason to care about the place as a
place. It is simply the repository of a function. "28

The current institutional thinking of NSW planning agencies could be described as urban
management as part of a whole of government approach. The problem with this type of
thinking is that it mimics corporate management thinking, and regards land use planning as
corporate planning which is carried out to deliver results to the 'customers' of the planning
process. 29 This requires consideration of who are the customers and what are they buying?

1.3.2

Making the city work through a profitable land market and increases in land
value

For the proponents of this view of the city, the major influences on the city are the financial
decisions made by private sector investors and public infrastructure providers. ln this context,
planning is regarded as a largely passive influence which exists to facilitate the efficient
operation of the land market.
Urban development has a central place in the Australian economy, with an estimated $45
billion per annum invested in this activity.30 In the context of economic management and
economic policy, planning might be regarded as a managerial process which is primarily
directed at bringing about efficient resource distribution and land use within the land

28

Fowler, 1992, p. 123.

29

See Moseley S., 1995, "Sydney's New Metropolitan Strategy", Portraits of Planning A National
Conference on responsive development for diverse communities, Adelaide Convention Centre, Adelaide
24-26 July.

30

Prime Minister's Urban Design Task Rorce at p 71. The Sydney Morning Herald reported that "home
building directly contributes about 8 per cent of Australia's national income. This amounts to $37 billion
but the t1ow-ons to the rest of the economy can be as high as five times. See "Great Australian dream on
shaky ground", Saturday July 27 1996 at p. 51.
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market. 31 Neutze identified a "group of problems at the interface between planning and the
property market...the price of land, land speculation and unearned increments in the value of
land." 32
People and institutions who seek to make the city work profitably may influence planning in
ways which are not easily identifiable. Such methods may involve covert means and operate
to undermine the public operation of the planning system.33 Murray Bookchin34 considered
that "a burgeoning market society cannot be trusted to produce spontaneously a habitable,
sanitary or even efficient city, much less a beautiful one."
There was an attempt during the 1970s to mitigate the negative social effects of the unfettered
land market. The Report of the Royal Commission of Inquiry into Land Tenures35 (hereafter
referred to as the Else Mitchell Report) contained proposals for the nationalisation of
unearned increments arising from increases in the market value of land due to the effects of
planning decisions. The Commissioners included Mr GJ Dusseldorp, the then Chairman of
Lend Lease, (a major developer). In a Report which seems incredibly radical by present

31

It is recognised that Commonwealth economic policy and in particular the role of the housing industry in
achieving continuing economic growth is a central influence on urban planning in Australia. This thesis
does not, however, deal with the relationship between urban planning and macro economic policy.

32

Neutze M., 1996, "Land Use Planning and the Property Market", Urban Policy and Research, Vol. 14,
No.3. pp 230-234. at p. 231.

33

See Taylor L. M., 1997, "Regulatory Reform, Section 94 and the Bargaining Process, 14 EPLJ 407. In the
context of s. 94 of the EPA Act, Taylor suggested (at p. 41 0) that "that there is significant covert
bargaining between local government and developers, despite the public impression that developer
contributions are obtained through strict adherence to the regulatory process".

34

Bookchin M., 1974, The Limits ofthe City, Harper and Rowe, New York.

35

Commission of Inquiry into Land Tenures, 1976, Final Report, The Government Printer of Australia,
Canberra. The recommendation of the Else Mitchell Report in relation to removing landholders financial
interest in land use decision making, appears to have been referred to with approval in only two other
Reports. See the Parliament of the Commonwealth of Australia, Parliamentary Paper no. 19, Department
of the Environment and Conservation, Land Use in Australia, Australian Advisory Committee on the
Environment Report No. 4, December 1974, The Government Printer of Australia, Canberra, 1975 (at p.
35) and Australian Law Reform Commission, 1980, Lands Acquisition and Compensation Report, No. 14,
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standards, it recommended a land use decision making system where differences in land
value which arose from land use decisions accrued to the community, rather than the
particular landholder.
The recommendations of this report proposed a fundamental change in planning, to achieve
land use decisions which place more emphasis on the public interest than the interests of the
land development industry. It is perhaps unsurprising therefore, that these recommendations
were not adopted. Janis Birkeland described planning as "the 'automatic transmission' of the
development machine, adjusting the speed at which development proceeds, in order that it
should not lead to excessive social disorder. "36 If this analogy is applied to the Else Mitchell
report, it could be described as an unsuccessful attempt to apply the handbrake.

1.3.3

Making the city work through improved environmental performance

Another way of thinking about how the city works is the environmental management
approach. This is a relatively new and popular method for incorporating and understanding
ideas about 'eco-efficiency' in city planning. Although planning and the city is perceived in
environmental, rather than strictly economic tenns, it is an approach to thinking about the city
which shares many similarities with the land development industry perspective. The
environmental impact assessment (EIA) process, on which much of the planning law
discussed in this thesis is based, is the major focus ofthis type of planning

The key technique is a reliance on managerial approaches such as the creation of
environmental management systems to address environmental problems. 'Soft' engineering

AGPS , Canberra at p. 128. Other than this, the Else Mitchell Report appears to have attracted little follow
up.
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methods of attempting to control the immediate physical impacts of urban development on
the environment are particularly favoured.
Other concepts such as 'urban management' and 'place management'3 7 are examples of new
managerial methods which have been devised. The objective of such planning is to bring
about integrated decision making in a way which better recognises the relationship between
urban development and the urban environment.

1.3.4.

Making the city work su.stainably by reducing its ecological footprint

The ecological footprint approach to the issue of sustainability and cities is a significant new
way of thinking about how cities work. 38 According to this approach, cities play a central role
in global environmental deterioration because they operate as metabolisers of natural
resources which are often located far beyond their boundaries. The ecological footprint
approach is discussed more fully in the next Chapter. It is mentioned here to place it in
context with other ways of thinking about cities.

1.4

EXPERIENCING THE CITY

The third way in which cities can be perceived is in terms of the way they are experienced
and used by people. According to this view, city planning is a method for reordering the
urban space occupied by people. For example, the English feminist planner, Clara Greed39

36

Birkeland J., 1993, "Towards a New System of Environmental Governance", The Environmentalist, Vol.
13, Number 1, 19-32 at p. 27.

37

Place management is described in DUAP, 1999, p. 21 as aiming "to achieve a more integrated approach to
policy development, resource allocation and service delivery by focussing on the needs of a particular
place. The place might be a region, a river catchment, an LGA, a neighbourhood or a street."

38

Wackemagel M. and Rees W., 1996, Our Ecological Footprint Reducing Human Impact on the Earth,
New Society Publishers, Gabriola Island.

39

Greed C., 1994, Women and Planning Creating Gendered Realities, Routledge, London at p. 11
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has suggested that "planning is all about creating realities (or rearranging existing realities)
and imposing these on space, often obliterating others' true realities and needs in the process."
This way of thinking about cities needs to be distinguished from recognising the social effects
of planning, which is a separate issue. Social benefits, which were previously discussed, are
generally believed to result from planning, irrespective of the writer's perspective of planning
and the city.

1.4.1

The gendered perspective of the city

Writers who adopt a gender perspective in understanding the city are primarily concerned

°

with explaining how men and women experience the city differently. 4 Clara Greed provided
the example of how a shopping centre might be differently perceived. For women, this place
is likely to be associated with the activity of going shopping while for the (predominantly
male) planner it is perceived as the outcome of a retail/commercial development planning
process.
The gender city analysis recognises that implementation of city policy is likely to impact
differently on women and men. 41 In relation to transport, for example, it has been

40

See Sandercock L. and Forsyth A., 1990, "Gender: A New Agenda for Planning Theory", Planning Theory
4, pp 61-92; BeaU J ., 1997, A City for All, Valuing Difference and Working With Diversity, Zed Books,
London and Beall J., "Gender, Cities and Development", Paper presented at Pathways to Sustainability:
Local Initiatives for Cities and Towns, 1-5 June 1997, Newcastle; Macgregor S., 1995, "Deconstructing
the Man Made City: Feminist Critiques of Planning Thought and Action", in Margit Eichler (ed), Change
of Plans Towaf"</s a Non-sexist sustainable city, Garamond Press,Toronto; Parham S., 1993, "How has
women's involvement in urban planning changed our cities?", Urban Futures Journal Vol 3. No. 3 pp 4650.

41

For a discussion of this issue in the context of sustainability see Margit Eichler (ed), 1995, Change of
Plans Towards a Non- Sexist City. The authors of this collection of essays consider the relationship
between planning, feminist visions of society and ecological sustainability.
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demonstrated that women (on average) have different transport needs to men. 42 It cannot
therefore be assumed that improving public transport access to the Central Business District
(CBD) will automatically improve women's access to public transport or that the women
residents of urban fringe housing estates desire to have access to CBD style employment and
living opportunities.43
Leonie Sandercock recognised that gender neutral approaches to planning cannot be assumed
to benefit women. She wrote that:4 4
"Planners who want to create a better world for both men and women in the
future had better construct at theory of social transformation which has at its
heart a consideration of the relations between the sexes, and how those
relations are shaped by and in the built environment."
The importance of understanding the way women experience the city is illustrated by another
example cited by Greed. 45 As a result of a pedestrianisation scheme in a town centre, buses
were redirected along a back street. Bus stops were relocated beside a desolate car park which
led to a drop in the number of people, particularly women, using the bus service (due to
safety fears). This example is provided, not to argue against the desirability of pedestrian

42

Dowling R. and Gollner A., 1997. Understanding Women's Travel from transport disadvantage to
mobility, An NRMA research report and discussion paper, NRMA Limited, Sydney, studied the travel
needs of women. They found that the most significant difference in the needs of women and men was that
the journey to work is less significant for women and this journey tends to be more localised.

43

Johnson L., "The Oracles of Delfin: Women and Suburban Developments", Urban Policy and Research
Vol 15 No 2, 1997, ppl03-114, regarded the notion ofthe "outer suburbs" as "premised on a uni-centred
and CBD-oriented view of the city . However, for at least some of the residents ... these (outer suburbs)
were themselves central- to the city, to the countryside, to services, to friends and family - and therefore
not problematically peripheral from anything." (at p ll 0.)

44

Sandercock L., 1990, Property Politics and Urban Planning A History of Australian City Planning 18901990, Transaction Publishers, New Brunswick and London, p. 33.

45

Greed p. 50.
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malls, but to show how city design often fails to recognise the particular experiences and
needs of women.

1.4.2

The planning profession as a user of the city

Planning is influenced by the common experiences of the city which are shared by planners
and other professional groups. Janis Birkeland46 argued that planning reflects a desire to
predict and control because it is patriarchal in nature. Similarly, Greed described planning as
a 'malestream' profession47.
Addressing the lack of diversity amongst those who are responsible for planning policy and
decision making has been identified as the most significant and easily changeable factor in
promoting urban diversity. This point was made by Valerie Brown48 who observed that:
"the modem Australian city

IS

designed as if its citizenry were all fit,

employed, middle class, Anglo-Saxon and male. This is the group which is the
subject of most urban studies and provides the workforce for planning, finance
and governance of the city ... this group, while the major decision maker, is a
minor client of the city."
An illustration of the lack of diversity amongst planning professionals is apparent from of the
membership of the Task Force which drafted the original Australian Model Code for
Residential Development (AMCORD), which was regarded as a progressive planning

46

Birkeland J., 1991, "An Ecofeminist Critique of Manstream Planning", Trumpeter Vol 8 No. 2 Spring,
pp72-84

47

Although Greed preferred to describe planning as a 'malestream profession' rather than a social movement
(p. 107).

48

This point is made by Brown V., 1992, "Including the Intangible and the Strange: Allowing for Diversity
and Change in the Future Productivity of Cities", Urban Futures, Special Issue, No. 5 pp 34-43 at p. 37.
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document and an important step towards sustainability. There were 13 members of the Task
Force, none of whom were women. 4 9
However, it cannot be assumed that the presence of women in semor decision making
positions will necessarily result in better planning outcomes. During much of the period
examined in this thesis (the decade from 1987 until 1997) two of the key planning institutions
in NSW were headed by women. 50 The argument advanced below is that during this period
little progress in the implementation of sustainability occurred.

1.4.3

Cultural diversity

The nature of a person's existence in urban space is shaped by many social factors in addition
to gender. These factors include class, disability and ethnicity.sl Although land use planning
has a major impact on social experiences in the city, social needs are more likely to be
considered in the field of social planning than land use planning. Watson concluded that
social planning picks up "the human casualties from a planning process which often forgets
the people for whom the city is being planned". 52 She also wrote that planning which
embraces the diversity of the community will result in the creation of urban spaces which are
flexible, spontaneous and unpredictable.

49

Commonwealth of Australia, 1989, Australian Model Code for Residential Development, Edition l,
Prepared by the Model Code task Force of the Joint Venture for More Affordable Housing, AGPS,
CanbeJTa. The Model Code and more recent versions are considered in more detail in chapter 6.

50

Ms Gabrielle Kibble was the Director of the Department of Urban Affairs and Planning (DUAP) and
Mahla Perlman was Chief Justice of the Land and Environment Court.

51

For a discussion of the relationship between culture, environment and design see Bames L., Murphy C.,
Nicholson A.M. and Winikoff T.(eds), 1995, Places not Spaces Placemaking in Australia, Envirobook,
Sydney.

52

This significance of the distinction between social and physical planning is explored by Watson S., 1993,
"Cities of dreams and fantasy: Social planning in a postmodem era", in Robert Freestone (ed) Spirited
Cities Urban Planning, Traffic and Environmental Management in the Nineties, Essays for Hans
Westerman, The Federation Press, Sydney.
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The need to recogruse cultural diversity in planning was also addressed by Leonie
Sandercock when she wrote that there is no single public interest but rather, there are
"multiple publics". She concluded and that it must be recognised that planning for "the
public" or "the community" in a multicultural society tends to exclude difference. 53

1.5

THE OLD AND THE NEW: TWO BIG IDEAS ABOUT PLANNING

Two big ideas which have been applied to the planning of cities do not easily fit into the
categories discussed above. Amenity and sustainability could be regarded as the most
significant issues which planners have had to deal with. Both are relevant to an understanding
of the full spectrum of what happens in the city.

1.5.1

Amenity

Amenity was a big idea in the development of town planning during the twentieth century
and the concept remains a significant influence on Australian planning. It has been the major
way in which planning has been connected with human experiences in the city. It was
described as:

"

that element in the appearance and layout of town and county which

makes for a comfortable and pleasant life rather than a mere existence. Public
opinion... insists

that

pleasantness

and

convemence

must

be

considerations in determining whether a particular use of land is right."

maJor
54

53

Sandercock L., I 998, Towards Cosmopolis, Planning for multicultural cities, John Wiley, Chichester. See
also Sandercock L., 1995, "Planning the multicultural city: Learning from the USA", Paper presented at
Portraits of Planning A national conference, Responsive development for diverse communities, Adelaide
Convention Centre, Adelaide, 24-26 July.

54

Cooke J.R., 1997, Architects, Engineers and the Law, Federation Press, Sydney, at p. 233.
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A major focus of the Local Government Act 1919 and the earliest form of urban planning in
NSW, was the power of the Governor on the application of the Council, to proclaim
residential districts. ss The effect of such a proclamation was the imposition of a form of
exclusionary zoning to protect the amenity of residential areas. In Ex parte Underhill; Re
Calder

56

the Full Court of the Supreme Court held that the purpose of s.309 was to restrict an

area to dwelling houses and it did not matter that the trade use was noiseless and harmless to
the neighbourhood.
Similar reasoning was used in Anderson v Condon

5 7when

Owen J held that the provision was

"designed to enable areas to be set apart for purposes of residence and in which commercial
enterprises which, in the opinion of the local governing body, might interfere with the
amenities of residents in such areas may be forbidden."
It must be stressed that amenity is not a concept which is capable of broad application across

the city. It has meaning for the residents of wealthy areas but has little or no application in
poor suburbs where people are more likely to experience serious pollution. Residential
proclamations were largely confined to wealthy areas of the city and did not apply in working
class suburbs where polluting industries were located. This type of planning continues.
Amenity did not assist people living in the industrial suburb of Port Kembla, when in 1997

55

Under s. 309 (l) of the Local Government Act I 919 the Governor, on the application of the Council, was
empowered to:
(c) prohibit the erection in such district of any building for use for the purposes of such trades, industries,
manufactures, shops and places of public amusement as may be described in the proclamation
(d) prohibit the use of any building in the district for any such purposes
(g) prohibit the use in the district of any land for the purposes of any trade, business, avocation or calling
described in the proclamation.

56

(1951) 51 S.R. (NSW) 300. For example, the carrying out of the business of a real estate agency was
contrary to the proclamation of a residential district.

57

(1951) 52 SR (NSW).

27

Chapter 1

WAYS OF THINKING ABOUT PLANNING AND CITIES

planning approval was granted by special legislation ss which resulted in the construction of a
copper smelter in a residential area near their homes.
Concerns about the 'pleasantness' of the urban environment are unhelpful in terms of the way
the city works. Moreover, amenity may result in planning decisions which are counter
productive in sustainability terms. When the residents of wealthy areas successfully object to
the location of undesirable land uses in their neighbourhood, such land uses are likely to be
shifted to poor neighbourhoods. The result is therefore a higher concentration of
unsustainable land uses in certain parts of the city, rather than an improvement in the urban
environment.

1.5.2

Sustainability

Sustainability is the big new idea about the planning of cities which is the subject of the next
Chapter and discussed in the remainder of the thesis, in the context of planning law. The next
Chapter examines the sustainable cities movement and the planning models which have been
devised to achieve the sustainable city. These include the ecocity model,S9 the organic city
model, the transit city mode1,60 urban villages and new urbanism.6I

58

Under the Port Kembla Development (Special Provisions) Act 1997.

59

See Girardet H., 1992, The Gaia Atlas of Cities New directions for sustainable urban living, Gaia Books,
London; Downton P. F. and V ersteegen G., 1997, Eco City Why all a Guidelines for the Future, Centre for
Urban Ecology, Adelaide; Downton P.F., 1993, The Halifax EcoCity Project, Centre for Urban Ecology,
Adelaide; Roseland M., 1997, Eco-city dimensions: healthy communities, healthy planet, New Society
Publishers, Gabriola Island, British Columbia.

60

61

See Commonwealth of Australia, 1995, Transit Supportive Development - Benefits and Possibilities
Occasional Paper Series 2 Paper 1 Report prepared by National Capital Planning Authority for the Better
Cities Program, AGPS, Canberra; Newman P. and Ken worthy J ., 1992, "Transit Oriented Urban Villages:
Design Solution for the 90s", Urban Futures, Vol2, No l pp 50-58.
Katz P., 1994, The Nev.; Urbanism:Toward an Architecture of community, McGraw Hill, New York;
Calthorpe P., 1993, The Next American Metropolis: Ecology, Community, and the American Dream,
Princeton Architectural Press.
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The purpose of these models is largely to address reliance on private vehicle transport as the
'evil' which planning for sustainability must address. These models are therefore reminiscent
of the thinking of the founding fathers. They seek to physically transform the defective urban
environment (although of course, the preferred physical arrangement and elements of the
plans are quite different). This could be regarded as the quest for the creation of yet another
dream city or "a somewhat romanticised desire to return to a past that never existed." 62
The sustainable city models combine design ideas about the appearance of the city and
suggestions for improving the way the city works, both economically and in relation to the
environment. The models predominantly rely on physical determinism, rather than social or
cultural factors, as the primary explanation for what happens in the city.63
It will however be argued that it is equally important for sustainability planning to also

address the third aspect of what happens in the city - the experiences of people. This requires
more than statements about improving the liveability and equity. It requires an understanding
that the sustainable city, just like the unsustainable city, is experienced differently by people
depending on how they use the city.64

62

Parham S., 1993, at p. 49.

63

See for example, Newman P., 1999, "Sustainability and Australian Cities", Australian Planner, Vol 36 No
2 pp 93-100. Newman (p. 93) recognised that urban sustainability is dependant on human criteria but he
relied predominantly on physical detenninism in proposing design solutions. Newman's earlier work
which has been a major influence on planning, both in Australia and internationally, is discussed
extensively in later Chapters.

64

The connection between social needs, behaviour and preferred transport mode was the subject of
presentations by Pund G., "Towards a Theory of Suburban Fonn and Travel Mode Use", 23rd Australasian
Transport Research Forum, Perth 29 September-] October 1999 and Gollner A., "Society, Culture and
Politics, Opportunites for, and Barriers to, Sustainable Urban Transport in Sydney", Institute for
Sustainable Futures Public Address, Sydney, 28 October 1998.
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WOULD THE UNPLANNED CITY BE BETTER THAN THE PLANNED
CITY?

It could be argued that the unplanned city is preferable to the planned city. It is true that the

unplanned inner city suburbs are regarded as superior to the urban fringe which is the product
of post war planning. But these desirable inner city suburbs were produced by the work of
craftspeople rather the powerful economic forces which dominate the capital intensive land
development industry of today. 65 Moreover the original residents were not able to benefit
from necessary infrastructure, such as sewerage, which was subsequently provided by
government as part of the planning process.
It is concluded that the unplanned city option must be rejected as too simplistic. In a global

economy where large corporations are able to control an increasing share of resources,
planning is one of the few activities which is capable of bringing perspectives to decision
making which do not depend on global financial markets for legitimacy. 66 In these
circumstances the removal of planning would not result in the creation of an improved city,
in any of the contexts discussed in this Chapter.

CONCLUSION
Just as planning in the 20th century was focussed on addressing the problems of 19th century

65

Wilson, 1991, p 157 put this argument persuasively when she remarked that "we are in danger of forgetting
that the unplanned city still is planned, by big business and the multinational corporations."

66

For a critical analysis of the power of global corporations see Beder S., 1997, Global Spin: the corporate
assualt on environmentalism, Green Books, Devon; For a discussion of the effects of globalisation and
Australian cities see Stillwell F, 1997, ' Globalisation and cities: An Australian political - economic
perspective', Urban Research Program Working Paper No. 59, Australian National University Canberra;
For a discussion of globalisation in the context of planning Sydney see Searle G., 1996, Sydney as a
Global City, Department of Urban Affairs and Planning and Department of State and Regional
Development, Sydney. The policy implications of this issue in relation to the planning of Sydney is
discussed at 4.6.4.
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cities, planning in the 21st century will seek to address the problems of cities in the past
century, including the problems caused by cities. The ecological footprint of many cities
extends far beyond the city boundaries. Solving the global problems caused by cities as well
as solving the problems of cities, 67 will therefore be the major challenge of 21st century
planning.
Recognising the legitimacy of different ways of thinking about what happens in cities is a
necessary prerequisite for sustainability planning, which is a task of extraordinary
complexity. Defining the scope of the task is the subject of the next Chapter.

67

This distinction is discussed by Elkin T. and McLaren D., 1991, Reviving the City Towards Sustainable
Urban Development, Friends of the Earth, London.
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INTRODUCTION
This Chapter addresses four issues. Firstly, it provides an overview of the physical effects of
Sydney's urban growth, in support of the conclusion that urban development in the Sydney
region is unsustainable. Secondly, it discusses the emergence of ESD as a principle of
international and Australian law and policy. Thirdly, it discusses some general institutional
and legal influences on urban, environmental and sustainability policy in Australia. Finally,
the Chapter reviews the differing approaches to urban sustainability contained in the urban
sustainability literature.
The purpose of this Chapter is to arrive at a definition of urban planning for sustainability
which encompasses the three ways of thinking about planning and cities discussed in the
previous Chapter. This definition will then be used in Chapter 3 as the basis for devising the
theoretical framework to be applied in the remainder of the thesis.

2.1

THE ENVIRONMENTAL IMPACT OF SYDNEY

The first objective of this Chapter is to describe the maJor physical impacts on the
environment caused by urban development in Sydney. 1 The thesis is concerned with the area
termed the Greater Metropolitan Region (GMR) which comprises Sydney and the regional
cities of Wollongong and Newcastle. The catchment area of Sydney's water supply (which
lies partly outside the GMR) is also discussed because it has particular significance in
sustainability terms.

The thesis does not attempt to provide a detailed, urban geographical perspective of the physical
environment of Sydney. It should be noted that a small proportion of this chapter was included in Sperling
K., 1994, Urban development in NSW: A case for reform of planning law and land use policy, an
unpublished dissertation submitted in part fullfillment of the requirements for the degree of Master of
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Many of the environmental impacts which are caused by the human activities within this area
are indistinguishable from the impacts which other large cities have on the environment, both
locally and globally. 2 The question ofbiodiversity, however, raises some issues which are of
particular significance for this region. due to its geology. 3 These issues are addressed m
Chapter 9. Greenhouse gas emissions are also considered separately in Chapter 8.

2.1.1.

A history of planning for urban growth

When studied over time, the most obvious physical characteristic of Sydney, is the process of
continual outward expansion from the initial village which was established at Sydney Cove
in 1788. The causes for this expansion have been the subject of many studies but it is
commonly agreed that urban development has followed the development of transport
infrastructure, with road planning and building being, the most significant reason for outward
growth since World War 2.4 This issue is the subject of detailed discussion in Chapter 4,
which deals with the policy influences which have shaped planning for Sydney.
The Ecologically Sustainable Development Working Groups (ESDWGs) acknowledged that
the growth of Australia's cities had become 'unsustainable.' The reason for this conclusion

Laws, University of Wollongong. This information is provided in accordance with rule 3.5.9.5 of the
University of Technology Sydney.
2

Urban growth is an issue of international significance. The 21st century will be the first century when the
majority of the world's population live in an urban environment. In the USA, it is estimated that between
1967 and 1977, the total amount of urban land increased by 50 per cent (represented by annual growth
averaging 1.2 million hectares). See Kivell P., 1993, Land and the City Patterns and Processes of Urban
Change, Routledge, London and New York, pp 70-71.

3

See Woodside D., "Cities and Biodiversity in Competition or Collaboration" and Flannery T., "Adapting
to the Australian Environment", unpublished papers presented at Pathways to Sustainability Conference,
Newcastle, 1-5 June 1997. The extensive scientific literature in relation to Sydney's fauna, flora and
geology is outside the scope of this thesis.

4

There is also an obvious relationship between population growth and urban growth. In the USA for
example, it has been estimated that between 70 ha and 89 ha of land are converted to urban uses for each
population increase of 1,000. (See Kivell, 1993, p 61.) Reductions in the average number of people per
household also contributes to urban growth.
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was "that a number of cities are approaching the limits of the capacity of urban infrastructure
to cope with the problems of social and environmental degradation caused by unrestrained
expansion." s Outside the cities, urbanisation of the Australian coastal zone is also a critical
issue. 6 There is some overlap between the environmental and planning issues which apply in
these areas and the cities but there are also many differences. This thesis does not consider
urban planning for sustainability in the non metropolitan coastal zone ofNew South Wales.

2.1.2

The effects of urban development on the physical environment

Low density urban development is often described as highly undesirable m social,
environmental and economic terms. 7 The direct physical and environmental effects of
'greenfields development'S on cleared land are great. If the land contains native vegetation,
however, the effects are likely to be profound. Typically, a biologically diverse native
ecosystem which acts as a 'carbon sink'

IS

replaced by an energy consuming, waste

producing, human habitat which releases carbon dioxide into the atmosphere. Natural
watercourses are replaced by nutrient rich urban stormwater drains. Indirect damage is
caused through the introduction of potentially invasive plants and domestic animals which
subsume native habitat.
Urban development is often massive in scale. For example, one single development in the
Illawarra involved the construction of more than 3000 residential lots and 200 cui de sacs. 9

5

Ecologically Sustainable Development Working Group Chairs, 1992, lntersectoral Issues Report, AGPS,
Canberra p. 83.

6

See Resource Assessment Commission, 1993, Coastal Zone Inquiry Final Report, AGPS, Canberra.

7

See for example Garreau J., 1991, Edge City: Life on the New Frontier, Doubleday, New York.

8

A planning term which applies to development of land on the rural/urban fringe, often zoned for mral use,
which has not previously been used for an urban purpose.

9

Shellharbour Municipal Council and Walker Corporation, 1994, 'Shellcove' Feasibility Study.
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Such development requires substantial earthworks for provision of infrastmcture including
roads and utility services such as water, sewage and power. The cost of these associated
activities is referred to as infrastmcture costs. Indirect impacts of new urban development
include the creation of demand for major new roads, recreational facilities and landfills. All
these associated activities must be considered during a proper sustainability planning process.
Urban development also creates housing for people and employment in the construction
industry. These social benefits must of course be recognised.
The historian N. G. Butler claimed that the process of urbanisation is the central feature of
Australian history. 10 With the exception of Canberra, Australian cities are an accident of
history. The English colonisers established settlements and they developed into villages, then
towns, then cities, without any real thought being given to planning for their eventual size
and location. Although urbanised land is only a fraction of the total land area of the continent,
it is an area of great ecological significance. Urban development has consumed much of the
most fertile, best watered and biologically diverse land on the east coast and replaced it with
high energy use and high waste producing forms of land use. Some of the environmental
damage caused by urbanisation is outlined below.

2.1.3.

Declining water quality

There is no shortage of information in relation to the detrimental effect of urban development
on catchments, particularly the Hawkesbury-Nepean River catchment, which is the major
catchment in the GMR. 11 New urban development impacts on the total water cycle in various

10

Quoted by Sandercock, 1975, at p. 8.

11

See for example, the case study provided in Environment Protection Authority, New South Wales State of
the Environment, 1995, Environment Protection Authority, Sydney at pp 73 -77. The Report concedes (at p
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ways. 12 Firstly, during the initial construction phase, disturbed soil is often washed into
waterways resulting in sedimentation. For example, it has been estimated that upto 500
tonnes of sediment could erode annually from each hectare of an exposed construction site. 13
Another significant impact of urban development on watercourses is the effect of increased
nutrient rich stormwater runoff, which results in declining water quality. The chemical and
biological load of urban stormwater is similar to that of sewage but it is rarely treated before
entering rivers, bays or oceans. Changed water quality is a significant factor in biodiversity
decline, due to the detrimental impact on riparian habitats. 14
The largest catchment in the region, the Hawkesbury-Nepean, is of major significance in both
biological and economic terms. It has been suggested that the continuing degradation of the
Hawkesbury-Nepean Catchment requires a halt to the growth and expansion of Sydney
because "remedial measures will provide nothing more than a temporary respite." 15

74) that "the major future potential threat to the Hawkesbury-Nepean is urban development in the
catchment, though planning that recognises ecological constraints may minimise this threat."
12

A huge volume of literature exists in relation to urban water quality management. See for example, Myer
A., 1993, Water Use in the Sustainable Urban Village, The Olympic Village- Planning within the Total
Water Cycle, Greenpeace Report to the Sydney Olympic Bid 2000 Committee, Greenpeace Australia,
Sydney. For an analysis ofhow urbanisation has affected water quality in Sydney see Preston C.A., 1995,
"The impact of urbanisation on water quality in the Lane Cove River, Sydney NSW: a comparison of
urban and non-urban catchments" (Paper presenting the fmdings of the Lane Cove River Water Quality
Monitoring Program), Australian Geographical Studies, vol 33, no. l, pp 19-30. For a discussion of the
effectiveness of management responses see NSW Legislative Assembly Standing Committee on Public
Works, 1996, Report No. 3, The Lake Illawarra Authority, Parliament of NSW.

13

Soil Conservation Service of NSW, 1978, Urban Erosion and Sediment Control, NSW Government. The
ultimate sediment load from an urbanised area would however be less than the sedimentation from the
same area ofland in its pre urbanised state.

14

Flannery, 1997, discussed the particular susceptibility of the flora of the Sydney region to the increased
nutrients contained in urban runoff, due to the preference of such flora for the nutrient poor soils which
naturally occur in the region.

15

Rosen S., Losing Grouncl, 1995, Hale & Iremonger, Sydney at p. 160.
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Loss of agricultural land

The location of most urban development on the east coast has resulted in the loss of some of
Australia's most fertile agricultural land. 16 The Resource Assessment Commission (RAC)
identified loss of agricultural land as a negative impact of urbanisation but asserted that
highly productive land was protected by planning policies in NSW. 17 This was not correct.
Non binding policies and strategies have been the preferred method for achieving the
retention of agriculturalland.18
The Strategic Plan for sustainable agriculture 19 recognised the need for investors in
environmentally responsible agricultural activities to have long term security against urban
encroachment and observed that "land suitable for agriculture is no different to a species of
flora or fauna. Once gone, it is lost forever." At the local level, urban fringe councils have
recognised the need to constrain urban encroachment on prime agricultural land. 2o

2.2

THE ESD RESPONSE

The adoption of a commitment to ESD at international, national, state and local levels has
been the most obvious policy response to declining environmental conditions. A general
overview of the origins of the concept of ESD and the related concept of sustainability is

16

Australian Bureau of Statistics, 1992, Australia's Environment Issues and Facts, Commonwealth of
Australia p. 267.

17

Resource Assessment Commission, 1993, p. 90.

18

NSW Department of Agriculture, 1993, Policy on the Protection of Agricultural Land, NSW Agriculture,
Orange.

19

NSW Department of Agriculture, 1998, Strategic plan for sustainable agriculture - Sydney region, NSW
Government p. 8

20

See for example, Wollondilly Shire Council, 1993, Agricultural Lands Study; Sheiiharbour City Council,
1998, Rural Strategy. These policies are also incorporated in some binding planning instruments. For
example, Clause 10 (2) of Shellharbour City Council, 1999, Draft Rural Local Environmental Plan
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provided in this thesis. It does not however, attempt to cover the entire scope of the
sustainability literature which has mushroomed in recent years. In relation to economic
policy in particular, a huge volume of literature now exists which is largely outside the scope
ofthis thesis.

2.2.1

21

The international origins of ESD

The international origins of the term ESD can be found in the subtitle of the World
Conservation Strategy22

-

Living Resource Conservation for Sustainable Development. The

World Commission on Environment and Development (WCED) formulated a definition of
sustainable development in 1987 which has subsequently been quoted by innumerable writers
on this subject. The WCED said it was "development which meets the needs of the present
without compromising the ability of future generations to meet their own needs." 2 3
At the international level, the concept was :fleshed out in a number of international
instruments which were adopted during and after the United Nations Conference on
Environment and Development (UNCED), also known as the "Earth Summit" .24 The major

provides that the aim of the proposed agriculture zone is "to ensure the primary role of land within the
zone is for sustainable agricultural pursuits and that land is not used as an alternative location for housing."
21

The relationship between economics and ecology has become a subject in itself. Some of the leading
theorists in this field are Redclift M., 1987, Sustainable Development Exploring the Contradictions,
Methuen, London and New York; Sagoff M., 1988, The Economy of the Earth, Cambridge University
Press, Cambridge; Daly H.E. and Cobb J.B., 1990, For the Common Good, Beacon Press, Boston; Jacobs
M., 1991, The Green Economy: Environment, Sustainable Development and the Politics of the Future,
Pluto, London; MacNeill J., Winsemius P. and Yakushiji T., 1991, Beyond Interdependence, Oxford
University Press, Oxford.

22

The World Conservation Union (IUCN), World Wildlife Fund (now World Wide Fund for Nature- WWF)
and United Nations Environment Program (UNEP), 1980, World Conservation Strategy: Living Resource
Conservation for Sustainable Development, IUCN, Gland, Switzerland.

23

World Commission on Environment and Development, 1990, Our Common Future, Australian Edition,
Oxford University Press, Melbourne.

24

United Nations, 1993, Report of the United Nations Conference on Environment & Development, Rio de
Janiero, 3 -14 June 1992, Voll Resolutions Adopted by the Conference, United Nations, New York. The
extensive body of literahrre in relation to the UNCED and international legal instruments is largely beyond
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instruments were the Framework Convention on Climate Change25 and the Convention on
Biological Diversity. 26 These two Conventions are considered in detail in Chapters 8 and 9
respectively.
UNCED also resulted in the adoption of several new international instruments which do not
have the status of Conventions and are therefore unenforceable in international law. These
instruments included the 'soft law' Rio Declaration on Environment and Development
(sometimes referred to as the "Earth Charter") and Agenda 21 - A Program of Action for
Sustainable Development.2 7 In addition to UNCED, the United Nations also convened two
conferences which specifically dealt with the urban environment (Habitats 1 and 11 ). These
conferences did not result in any new international instruments.
The adoption by the United Nations of these binding and non binding international
instruments means that sustainable development is an emerging principle of international
law.28 However, international law does not automatically apply within Australia.29 The

the scope of this thesis. See Meyers G.D., 1994, "An EIA for Rio: Assessing the Environmental Impacts of
the United Nations Conference on Environment and Development, The Australasian Journal of Natural
Resources Law and Policy, Vol. 1, No, 2. pp 1-67. Meyers regarded two earlier U.N. documents, the
Stockholm Declaration on the Human Environment (1972) and the World Charter for Nature (1982) as
"significant milestones on the road to Rio" (at p. 4). See also Rothwell D. and Boer B., 1995, "From the
Franklin to Berlin: The Internationalisation of Australian Environmental Law and Policy" 17 Syd LR 242.
For a discussion of the political context of UNCED see Lafferty W.M., 1996, "The Politics of Sustainable
Development: Global Nonns for National Implementation" Environmental Politics, Vol 5, No. 2 Summer
pp 185 -208.

25

Opened for signature May 1992, Entered into force 21 March 1994.

26

Opened for signature June 1992, Entered into force 29 December 1993.

27

Meyers, 1994, claimed (at p. 15) that Agenda 21 is neither soft law nor a binding international instrument
but rather a strategic plan. Agenda 21 is described as soft law by Brown, 1995, at p. 67 and Williams
Silveira M.P., 1995, "The Rio Process: Marriage of Environment and Development" (pp 9-14) in Winifred
Lang (ed), Sustainable Development and International Law, Graham and Trotman Ltd, London (at p. 9).

28

For the implications of regarding sustainability as a principle of international law see Sands P., 1995,
"International Law in the Field of Sustainable Development: Emerging Legal Principles" in Lang (ed),
(pp53 -66).

29

For a general discussion of the relationship between international law and Australian law in the context of
sustainability see Fisher D.E., 1999, "The Impact of International Law upon the Australian Enviromnental
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methods by which some key principles of international law relating to sustainable
development have been incorporated in NSW planning law and policy is a major focus of
later Chapters.

2.2.2

Conceptions of ESD

There have been many attempts to define ESD. 3 0 The categorisation of ESD as 'strong
sustainability' or 'weak sustainability', depending on the emphasis given to environmental
protection or the pursuit of economic growth as the most important element, has been a
particular subject of debate.3J This study takes the perspective advocated by Stephen Dovers
who claimed there are dangers in seeking a tight definition of ESD. He preferred the method
of seeking ways in which it may be given an operational approach. 32
The use of ESD as a concept which is capable of providing a framework for linking
economic, environn1ental and social equity considerations in decision making has found
widespread support. It has been accepted by the resource and development industries, which

Legal System", 16 EPLJ 372; Pearson L., 1996, "Incorporating ESD principles in Land-Use DecisionMaking: Some Issues after Teoh", EPLJ 47; Behrens, J.M & Tsamenyi, B.M. (eds), 1991, Our Common
Future, Faculty of Law, University of Tasmania, Hobart.
30

Trzyna T. C., 1995, A Sustainable World Defining and Measuring Sustainable Development, International
Center for the Environment and Public Policy, Sacramento claimed (p. 23) that at least seventy definitions
of ESD exist while Dobson A., 1996, in "Environment Sustainabilities: An Analysis and a Typology"
Environmental Politics Vol. 5, No. 3, Autumn, pp 401-428 claimed that more than 300 definitions ofESD
exist and "seekers of enlightenment are often left as confused at the end of their search as at the beginning"
(at p. 402).

31

This debate has occurred primarily in the context of the implementation of ESD in economic policy. See
for example, Beckennan W ., 1994, "Sustainable development: is it a useful concept?" Environmental
Values, 3: 191-209; Beckennan W., 1995, "How would you like your 'sustainability', sir? Weak or strong?
A reply to my critics", Environmental Values, 4: 169-179; Daly H., 1995, "On Wilfred Beckennan's
critique of sustainable development, Environmental Values, 4: 49-55; El Serazy S., 1996, " In Defence of
Weak Sustainability- a Response to Beckennan" Environmental Values 5: 76 -81.

32

Dovers S., 1992, "Diverse and Resilient Approaches to Sustainable Development," in Ecopolitics V
Proceedings, Ronnie Harding (ed) Centre for Liberal and General Studies, University ofNew South Wales
pp 225-232 at 225.

40

Chapter 2

UNDERSTANDING URBAN SUSTAINABILITY

emphasise the maintenance of international competitiveness and economic growth. 33
Environmental organisations which advocate ESD principles emphasise the environmental
protection aspects. 34 The impact of ESD on social policy such as health policy, has been
recognised. 35
The belief that continued economic growth, social justice and a healthy environment are
compatible, was a key premise of the approach adopted by the WCED m Our Common
Future. The WCED assumed that in order to achieve protection of the global environment,
continued economic growth was necessary. 36 Despite the wide acceptance ofESD, there is a
substantial body of opinion which questions the ability of ESD policies to succeed within a
framework of conventional economic policy.37 The impossibility of maintaining high growth
in the consumption of materials and energy and retaining the integrity of nature, is argued by
many writers.38 Such critiques can be summarised by the argument that trying to integrate

33

See for example Schmidheiny S. and the Business Council for Sustainable Development, 1992, Changing
Course A Global Business Perspective on Development and the Environment, MIT Press, Cambridge;
Business Council of Australia, 1991, Achieving Sustainable Development: A Practical Framework.

34

See for example Hare W.L., 1990, Ecologically Sustainable Development, A Submission, Australian
Conservation Foundation, Fitzroy. Hare concluded that to achieve ESD, "we must make fundamental
changes to the way we relate to the natural world and the resources on which we depend ... 'to cut our cloth'
to live within our ecological means."

35

See for example, National Health and Medical Research Council, 1991, Ecologically Sustainable
Development - The Health Perspective, Commonwealth of Australia, which recognised the relationship
between the health of people living in urban areas and the quality ofthe urban environment (at pp. 28-31).

36

Although it has been stressed that the WCED advocated only certain types of economic growth based on
reduced resource and energy consumption (See Diesendorf M, "Principles of Ecological Sustainability" in
Diesendorf M and Hamilton C, 1997, Human Ecology, Human Economy , Alien & Unwin, Sydney. at
pp 92-93).

37

See for example, The Ecologist, 1993, Whose Common Future?, Earthscan Publications, London; Sharon
Beder, 1993, The Nature of Sustainable Development, Scribe Publications, Newham.

38

See especially Meadows D.H., Meadows D.L., Randers J. and Behrens W.W., 1972, The Limits to Growth,
Universe, New York; Schumacher E.F., 1974, Small is Beautifid: A Study of Economics as if People
Mattered, Abacus, London; Meadows D.H., Meadows D.L. and Randers J., 1992, Beyond the Limits:
Global Collapse or a Sustainable Future, Earthscan, London; For an ecofeminist perspective on the
conflict between economic growth and nature see Shiva V., 1989, Staying Alive Women, Ecology and
Development, Zed Books, London.
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economic growth and environmental protection is to "accept the fox in the henhouse."39
Common suggested that the sustainability problem ought to be regarded as, "how to address
problems of inequality and poverty in ways that do not affect the environment so as to reduce
humanity's future prospects. "40 He regarded the essential task as the reversal of threats to
ecological sustainability which "will generally be characterised by being extensive in space
and time ... Such threats will be more difficult to address to the extent that they are complex,
involve ignorance and are intractable" 41 . The examples of sustainability threats commonly
cited were climate change and biodiversity loss. He distinguished such genuine threats to
sustainability from activities which may cause localised and short lived environmental
impacts, (and may attract substantial public and media attention) but do not amount to
sustainability threats. This is a useful conceptual framework for approaching the question of
sustainability and is relied upon in later Chapters.

2.2.3

Social sustainability : equity and liveability

It is frequently asserted that without economic growth, the social equity objectives of ESD

will be difficult to achieve 42 . The WCED believed that the twin goals of intragenerational
equity43 and intergenerational equity, 44 through continued economic growth, are consistent.45

39

Rogers R.A., 1994, Nature and the Crisis ofModernity, Black Rose Books, Montreal (at ppl38-142) was
highly critical of 'ecocratic discourse' which regards a 'civilisational impasse' as merely a technical
problem. Similarly, Endre recognised that governments must choose between competing values rather than
engaging in futile attempts to balance values which are incapable of reconciliation Endre H., 1992, "Legal
Regulation of Sustainable Development in Australia: Politics, Economics or Ethics?" Natural Resources
Journal, Vol32, No. 3

40

Common M., 1995, Sustainability and Policy : Limits To Economics, Cambridge University Press,
Melbourne.

41

ibid p. 59

42

See for example ESDWGs, 1992, p.2

43

Equity within the present generation.
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The assumption that increased econonnc growth will result m equity improvements, has
however been frequently questioned.46
The alternative method for achieving intragenerational equity is to reduce consumption levels
of high income eamers. 47 Reducing overconsumption is likely to have a 'double dividend.' It
is capable of simultaneously addressing the ecological impact of the city and also liveability
and equity, as more resources become available for improving the quality of life for less
advantaged residents. 48
In relation to access to transport for example, the equity issue could be perceived as how to
reduce the overconsumption of transport services and infrastructure by high income groups
and correspondingly increase access by those who are transport disadvantaged (women,
young people and older people, particularly those who live in fringe suburbs). The
mechanism for achieving sustainability could then be through transport planning which

44
45

Equity between the current generation and future generations.
The WCED (and much of the subsequent literature in relation to the equity implications of sustainability)
is focussed on the question of rectifying the inequities between 'developed' and 'developing' nations.
Although this is a key aspect of sustainability, it is outside the scope of this thesis.

46

The belief that increasing economic growth leads to improvements in social equity through the "trickle
down" effect was accepted by the WCED. This is contested by many authors who question whether
increased economic growth leads to either improving environmental protection or social equity. See for
example, Beder, S., 1996, The Nature of Sustainable Development, (2nd ed.) Scribe Publications,
Newham; Eckersley, R.(ed), 1995, Markets, the State and the Environment, Macmillan Education, South
Melbourne; Trainer T, 1996, Towards a Sustainable Economy, Envirobook. These writers argue that even
if some improvement in intragenerational equity does result from increased economic growth, it will not
lead to sustainability because expansion of the world economic pie inevitably leads to decreasing
environmental quality.

47

For a discussion of the economic aspects of this issue see Hamilton C., 1996, "Generational Justice: the
marriage of sustainability and social equity", Australian Journal of Environmental Management, vol 3, no.
3.

48

See Stillwell F., 1998, "Planning and Markets: An Urban Political Economy Perspective" in Gleeson B.
and Hanley P. (eds) Renewing Australian Planning? New Challenges, New Agendas, A discussion forum
organised by the Urban Research Program, Research School of Social Sciences, Australian National
University, Canberra. Stillwell identified the social and spatial divisions arising from the disparity of
wealth in different areas of the city as the key issue which planning needs to address (p. 17). Liveability, in
the context of the locational, economic and environmental disadvantages experienced by residents of the
urban fringe, is discussed in more detail in the next Chapter.
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redirects new services and infrastructure away from high income areas, to low income areas.
Planning for improvements to transport services (even public transport) in higher income
areas which are comparatively well serviced, would then be recognised as contrary to the
equity aspects of sustainability.

2.2.4

Commonwealth ESD policy an.d law

The exhaustive process which resulted in the development of ESD policy by the
Commonwealth has been extensively documented. 4 9 In 1992, the Council of Australian
Governments adopted two national strategies. These were the National ESD Strategy 50 and
National Greenhouse Response Strategy. si The ESD Strategy was drafted in the language of
strategic planning. It defined ESD as "using, conserving and enhancing the community's
resources so that ecological processes, on which life depends, are maintained, and the total
quality of life, now and in the future, can be increased."

52

The ESD Strategy contained a set of principles, hereafter referred to as ESD principles. 53 It

49

The first attempt by the Commonwealth to develop ESD policy was Commonwealth of Australia, 1990,
Ecologically Sustainable Development: A Commonwealth Discussion Paper, AGPS, Canberra. Nine
ESDWGs were established by the Commonwealth in August 1990 covering the industry sectors of
agriculture, forest use , fisheries, manufacturing, mining, energy use, energy production, tourism and
transport. In 1991, they produced fmal reports. See Diesendorf M. and Hamilton C., "The Ecologically
Sustainable Development process in Australia", in Mark Diesendorf and Clive Hamilton (eds) Human
Ecology Human Economy, pp285-30l.

50

Commonwealth of Australia, 1992, National Strategy for Ecologically Sustainable Development,
(hereafter ESD Strategy.)

51

Commonwealth of Australia, 1992, National Greenhouse Response Strategy (NGRS). The NGRS is
discussed in Chapter 8.

52

ESD Strategy p. 6.

53

The ESD Strategy stated (at pp 8-9):
"The Goal is:
Development that improves the total quality oflife, both now and in the future, in a way that maintains the
ecological processes on which life depends.
The Core Objectives are:
- to enhance individual and community well-being and welfare by following a path of economic
development that safeguards the welfare of future generations
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recognised that implementation of ESD principles will require change in the way policy is
formulated and applied across many different areas of governmental decision making. Yet it
provided few details in relation to how such changes would be carried out, beyond vaguely
worded intentions to 'promote' and 'encourage' action. Although the ESD Strategy clearly
recognised the role of urban planning in achieving sustainability, it contained few specific
directions for carrying out the objectives. It was merely a framework for the drafting of
policy and legislation.54
For example, it articulated an objective that "urban forms which minimise transport
requirements and improve the efficiency of land supply and infrastructure provision should
be promoted" 55 . In order to achieve this objective, governments undertook to "seek ways of
reducing fringe development and focussing future development more within the existing built
up area of Australian cities."56 Many other strategy and policy documents have since been

- to provide for equity within and between generations
- to protect biological diversity and maintain essential ecological processes and life-support systems
The Guiding Principles are:
- decision making processes should effectively integrate both long and short-term economic,
environmental, social and equity considerations
- where there are threats of serious or irreversible environmental damage, lack of full scientific certainty
should not be used as a reason for postponing measures to prevent environmental degradation
- the global dimension of environmental impacts of actions and policies should be recognised and
considered
- the need to develop a strong growing and diversified economy which can enhance the capacity for
environmental protection should be recognised
- the need to maintain and enhance international competitiveness in an environmentally sound manner
should be recognised
- cost effective and flexible policy instruments should be adopted, such as improved valuation, pricing and
incentive mechanisms
- decisions and actions should provide for broad community involvement on issues which affect them
These guiding principles and core objectives need to be considered as a package. No objective or principle
should predominate over the others. A balanced approach is required that takes into account all these
objective and principles to pursue the goal ofESD."

54

See Dovers S, 1996, Policy Processes for Sustainability, Thesis submitted for the Degree of Doctor of
Philosophy at the Australian National University. Dovers carried out a comprehensive study of the
implementation ofESD policy by the Commonwealth.

55

ESD Strategy p. 40.

56

ibid p. 41
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produced by the Commonwealth which refer, in varying degrees of detail, to ESD.57
The establishment of the Resource Assessment Commission (RAC) by the Resource
Assessment Commission Act 1989 (Cth) was an attempt to create a national institutional
structure for dealing with issues related to ESD, although the Act did not specifically mention
the term. 58 The RAC was unable to continue operation beyond December 1993 due to the
lack of any allocation for it in the 1993/4 Commonwealth Budget.59 The sole national
institutional reform which directly resulted from the ESD process was the establishment of
the National Environment Protection Council. 60
Even though it is difficult to identify any maJor specific changes in Commonwealth
administration which arose from the ESD process it may be premature to conclude that the
process was a failure. The impact of the ESD process is continuing. A recent report by the
Productivity Commission considered the option of imposing a duty of care for ESD under
which:
"Commonwealth departments and agenc1es would be expected to take all
reasonable and practicable steps to ensure that m prepanng their policy

57

58

59

60

See for example, Commonwealth of Australia Department of Tourism, 1994, National Ecotourism
Strategy, AGPS Canberra, which stated that the purpose of the Strategy is to identity priority issues for the
ecologically sustainable development of ecotourism (at p. 17).
Although the Resource Assessment Commission Act 1989 did not expressly mention ESD, during its brief
life, the RAC conducted three major inquiries and produced many research papers which relate to ESD.
See for example, Resource Assessment Commission, 1991, Report of the Inquiry into Mining at
Coronation Hill in the Kakadu National Park Conservation Zone, AGPS, Canberra; Resource Assessment
Commission, 1991, Report of the Inquiry into Australia's Forest and Timber Resources, AGPS, Canberra;
Resource Assessment Commission, 1993, Report of the Inquiry in relation to Australia's Coastal Zone,
AGPS, Canberra.
The demise of the RAC is discussed in Fowler R., 1994, "New National Directions in Environmental
Protection and Conservation" in Environmental Outlook, Ben Boer, Robert Fowler and Neil Gunningham
(eds), The Federation Press, Sydney, pp 113- 148
Established under the National Environment Protection Council Act 1994 (Cth) and complementary State
legislation
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proposals, all foreseeable and potentially significant adverse impacts on
economic or social development, or the environment, now or in the future
were minimised. "61

Moreover, the ESD process has resulted in legislative change. Beginning with the enactment
of the Fisheries Management Act 1991 (Cth), ESD principles have been incorporated in
many Commonwealth statutes which apply to natural resource management outside the
cities. 62

2.2.5

The definition of ESD in NSW law

The Protection of the Environment Administration Act 1991 (NSW), POEAA, was one of the
first statutes to incorporate ESD principles in any state jurisdiction. Section 6 of the POEAA
remains the most comprehensive legislative statement of sustainability in NSW although
ESD is now mentioned in many other Acts, as discussed below.
Section 6(1) provides that an objective of the Environment Protection Authority (EPA) is,
inter alia:
(a)

to protect, restore and enhance the quality of the environment in New South Wales,
having regard to the need to maintain ecologically sustainable development

Subsect (2) provides that:

61

Productivity Commission, 1999, Implementation of Ecologically Sustainable Development by
Commonwealth Departments and Agencies, Draft Report, Commonwealth Government, p. 135.

62

See Stein P. and Mahoney S., 1999, "Incorporating Sustainability Principles in Legislation", in Paul
Leadbeter, Neil Gunningham and Ben Boer (eds), Environmental Outlook No. 3, pp 57 -75. Stein and
Mahoney listed eighteen Commonwealth Acts which expressly refer to ESD principles.
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"for the purposes of subsection (1) (a), ecologically sustainable development requires the
effective integration of economic and environmental considerations in decision-making
processes. Ecologically sustainable development can be achieved through the implementation
of principles and programs including:
(a)

the precautionary principle namely, that if there are threats of serious or irreversible
environmental damage, lack of full scientific certainty should not be used as a reason
for postponing measures to prevent environmental degradation.
In the application of the precautionary principle, public and private decisions should
be guided by:
(i)

careful evaluation to avoid, wherever practicable, senous or irreversible
damage to the environment, and

(ii)

(b)

an assessment of the risk-weighted consequences of various options,

inter-generational equity namely, that the present generation should ensure that the
health, diversity and productivity of the environment are maintained or enhanced for
the benefit of future generations,

(c)

conservation of biological diversity and ecological integrity namely, that
conservation of biological diversity and ecological integrity should be a fundamental
consideration ... "

The definition of ESD in s. 6 POEAA, rather than the Commonwealth ESD Strategy
definition, is commonly regarded as the accepted definition of ESD in NSW. References to
ESD in the thesis therefore refer to this definition.
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GOVERNANCE ISSUES

The formulation and implementation of sustainability policy is dependant upon the legal and
political framework for the roles and responsibilities of government in Australia's federal
system. It will be argued that Commonwealth/State relations, which were formerly regarded
in the literature as highly significant, might now be regarded as less significant. Rather, local
governance is an important emerging concept.

2.3.1

Federalism

Disputes between the Commonwealth and the States in relation to the exercise of power,
within the scope of the Australian Constitution, have been a major influence on Australian
urban and environmental policy.63 The Commonwealth's hesitancy to become involved in
planning and environmental issues is a recent phenomenon. During the 1970s and 1980s
there was greater acceptance of the desirability of Commonwealth involvement64 and a
greater acknowledgment of the need for new institutional structures to facilitate such
involvement. For example, the Australian Advisory Committee on the Environment
recommended in 1975, inter alia:

•

The Australian Government and the States should, by consultation and co-operation,
formulate a national land-use policy which will guide development of land resources and
make explicit the goal of environmental quality;

63

Federalism is particularly significant in the context of Australian environmental law. The famous turtle
example in Toyne P., 1994, The Reluctant Nation, ABC Books, Sydney, p. 1 is a particularly good
illustration of the negative effect of federalism on nature conservation. A general discussion of the
Constitutional division of powers between the States and the Commonwealth, is however beyond the scope
of this thesis. Particular issues in relation to greenhouse gas emissions and biodiversity are discussed in
Chapters 8 and 9.
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Establishment of a ministerial Australian Land Use and Land Resources Council and
Land Use Advisory Committee. 65

These recommendations, which predated the ESD process by many years, were never
implemented. Had they been implemented, many sustainability questions may have been
addressed. In the area of environmental policy, failure by the states to protect the
environment during this period, often resulted in community protests and subsequent
Commonwealth legislative intervention. 66
In the 1990s, 'cooperative federalism' became a key influence on Australian environmental
law and policy. The major application of cooperative federalism was the resolution of
conflict over natural resources and environmental decision making, in relation to land use
outside the cities. A key aspect was the Intergovernmental Agreement on the Environment
(IGAE),67 in which the States and the Commonwealth accepted a limited role for the
Commonwealth. The IGAE provided that "primary responsibility for land use and resource

64

Sandercock, 1990, wrote a full history of Commonwealth involvement in planning during the 1970s.
Toyne, 1994, discussed Commonwealth environmental policy during the 1980s.

65

Parliament of the Commonwealth of Australia Department of the Environment and Conservation, 1975,
Land Use in Australia, Parliamentary Paper No. 19, Australian Advisory Committee on the Environment
Report no. 4, The Government Printer of Australia, Canberra, p. 9.

66

See Bonyhady T., 1993, Places Worth Keeping, Allen and Unwin, Sydney. Complex questions of
Constitutional Jaw arose during the course of High Court litigation in relation to environmental issues. For
an early statement by the High Court in relation to the scope of Commonwealth power see Murphyores v
The Commonwealth (1976) 133 CLR l. Litigation particularly occurred between the States and the
Commonwealth in relation to the validity of the World Heritage Act 1983 (Cth) and the World Heritage
Properties Conservation Act 1983 (Cth). See generally Commonwealth v Tasmania (1983) 46 ALR 625 ;
158 CLR 1 (The Tasmanian Dams Case). However, this thesis is focussed on State, rather than
Commonwealth, law. The question of the Commonwealth's power to legislate in the area of urban
sustainability and the principles of Constitutional law which may be relevant are therefore largely beyond
the scope of the thesis.

67

For a discussion of how the IGAE was designed to resolve State/Commonwealth jurisdictional disputes see
Mercer D, 1995, A Question of Balance, The Federation Press, Sydney; Ramsay R. and Rowe G.C., 1995,
Environmental Law and Policy in Australia, Butterworths; Toyne, 1994.
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planning decisions rests with the States.6 8 "

More recently, the Council of Australian

Governments (COAG) Agreement formalised the Commonwealth's limited role, as part of a
national partnership with other levels of government. 69
There is no legal reason why the Commonwealth has failed to take an active role in the
development of urban sustainability law and policy. It is a misconception that urban planning
and environmental law and policy is primarily the responsibility of the States, rather than the
Commonwealth, under the Constitution. Although most law and policy in this field has
originated from the States, it must be acknowledged that "the fact that the States have
traditionally regulated a particular field is not, of itself, a compelling argument to maintain
the status quo."70
The major Commonwealth initiatives in relation to the urban environment during the era of
cooperative federalism were infrastructure and demonstration projects, such as the Building
Better Cities program. The purpose of the program, which was governed by a series of
agreements between the Commonwealth and the States, was "to promote equity and
sustainability of Australian cities, and to increase their capacity to meet the following
objectives:
(a)

economic growth and micro-economic reform

(b)

improved social justice

68

Sched. 7, cl. 2

69

COAG, 1997, Heads of Agreement on Commonwealth/State Roles and Responsibilities for the
Environment.

70

Sackville Justice R., "Australian Environmental law: Some Structural issues" Opening Address,
Conference on Commonwealth Environmental Impact Assessment, Sydney 19 October 1995 at p. 7.
Justice Sackville referred to the Intergovernmental Agreement on the Environment as no more that a
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(c)

institutional reform

(d)

improved urban environments and more livable cities" 71

The agreement provided for General Purpose Capital Assistance from the Commonwealth to
the States and Territories of up to $816 million over five years to be spent in accordance with
area strategies which were required to incorporate outcomes which related to ESD principles,
such as "reduced environmental problems in urban areas and reduced impact of urban areas
on the environment. "72
The extent to which the Building Better Cities program contributed to the implementation of
ESD principles was examined by Hundloe and McDonald. They concluded that most of the
projects focussed on urban form objectives, particularly urban consolidation and higher
residential densities, and therefore contributed to ESD. Specifically, they concluded that the
Program "was an ad hoc set of projects based on allocating each State/Territory some
projects without any sense of strategic priorities or coherence." 73
The Australian Constitution does not recogmse the existence of local government.
Federalism is only concerned with the constitutional division of powers and differing
perceptions of the appropriate balance of power between the Commonwealth and the States
since Federation. Yet local government has taken the leading role and been give the major

statement of the participating governments policy approach rather than an accurate statement of the
constitutional reality (p. 8).
71

AGREEMENT BETWEEN THE COMMONWEALTH OF AUSTRALIA AND THE STATE OF
VICTORIA Concerning the Implementation of the Building Better Cities Program, Clause 2; Appendix in
Christine Fletcher and Cliff Walsh (eds), 1992, The Impact of Federalism on Metropolitan Strategies in
Australia, Federalism Research Centre, Canberra.

72

Clause 7.1 (c) (viii).

73

Hundloe T. and McDonald G., 1997, "Ecologically Sustainable Development and the Better Cities
Program", Australian Journal of Environmental Management, Vol 4 pp 88 -109 at p. 105.
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responsibility for urban sustainability.

2.3.2

Local governance

Governance is distinct from the much more limited and familiar terminology of governmental
power and responsibilityJ4 Global imperatives such as Agenda 21 recognise the need for new
forms of governance (including the need for new institutional structures) as a major aspect of
sustainability. The growing importance of this issue in Australia, now appears to be
transcending the federalism debate. It has been suggested that the development of a suitable
structure for the aspect of governance, termed "glocalisation" by Kate Crowley, is a more
important issue than the Federal/State division of powersJS Another option, discussed later,
is the creation of new institutional structures at the regional level.
Much of the potential for implementing ESD principles depends on initiatives at the local
government level. Maurice Strong, the Secretary General of UNCED, believed that no
organisation or group was more important than local authorities in following up the
Conference. Under Agenda 21, by 1996 local authorities were required to undertake a
consultative process with local communities and develop a Local Agenda 21 program. 76 The
major policy implementation vehicle at the local level has been the development of

74

Gilbert R., Stevenson D., Girardet H. and Stren R., 1996, Making Cities Work, Earthscan, London
discussed the difference between these terms. They wrote, at p. 16 that "the term governance is being used
increasingly to refer to the process of government and, more broadly, to the ways in which a society
manages its collective interests. The term government is being confined increasingly to the formal
structure of representatives and officials established to coordinate and oversee this function ... Governance
includes many functions not thought of in the past as belonging to governments, functions that may be
helped by appropriate actions of governments. These include strengthening institutions for collective
decision making, facilitating and forming partnerships designed to secure collective goals, ensuring the fair
expression of a range of interests, and adequate arbitration between them".

75

Crowley K., 1998, " 'Glocalisation' and Ecological Modernity: challenges for local environmental
governance in Australia", Local Environment, Vol. 3 No. l, p. 91. Glocalisation is a term which refers to
the relationship between global concerns and local action.
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"integrated environmental management" approaches. 77
Raymond Fowke78 studied the responses of urban local government in NSW to the
challenges of ESD and found that there were two main constraints to ESD implementation at
the local level. These were:

•

the lack of understanding of ESD as an important issue; and

•

the failure by urban councils to make the transition from regarding ESD as simply
important to implementing reforms intended to achieve sustainability objectives.

By 1995, few local councils in NSW had taken adequate steps to carry out urban planning for
sustainability. Fowke concluded that "gaps exist in the translation of environmental rhetoric
into practice, particularly where ESD is concemed."79 He also concluded that there is a need
for applied research which examines how urban local government can translate the concept of
ESD into practical, viable and workable environmental solutions and initiatives". 80 It is hoped
that this study is able to fit within the category of research which Fowke identified as being
necessary.
These conclusions were reinforced by a more recent study. Stella Whittaker81 found that the

76

See Brown V. A. (ed), 1997, Managing for local sustainability: Policy, problem-solving, practice and
place, Commonwealth of Australia.

77

Wright I., 1995, "Implementation of Sustainable Development by Australian Local Governments", EPLJ
Vol54.

78

Fowke R., 1995, Sustainable Development, the Environment and Urban Local Government A New South
Wales Perspective, Unpublished Thesis submitted for the degree of Master of Planning, University of New
South Wales (at p. 220).

79

The Institute for Sustainable Futures, Local Government Action Research project is an example of a
successful project of this kind. The project commenced in 1998 and involves several metropolitan local
councils. However, none of the Action Research projects involve the planning responsibilities of Councils

80

Fowke p. 223

81

Whittaker S., 1997, "Local Agenda 21 in Australia" in Kirsten Trengove (ed) , The Australian Local
Government Environment Yearbook, Environs Australia & Executive Media Pty Ltd, pp 23-34.
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majority of local councils were promoting sustainability through Local Conservation
Strategies, ESD Strategies and Local Agenda 21 processes. Whittak:er' s study supports the
view that there are insufficient linkages between sustainability and planning, which is the
core business of local government.
Local government relies on continuing property development for increases in revenue. This is
likely to be a significant reason for local government failure to recognise the interrelationship
between land use planning, development control, environmental management and
sustainability. It has however been acknowledged that financing sustainability projects by the
traditional method of increasing rates through property development, is likely to be
counterproductive. 82
There are critics of the local governance approach to sustainability, where the 'locality' is
regarded "as some sort of container or black box which can be physically and socially shaped
to deliver a more sustainable future through the institution of local government."83 The
major difficulty with the localist approach, identified by Marvin and Guy, is that "individuals
are embedded in particular types of consumption and production cycles which transcend
local boundaries and local institutions. "84
This is a senous potential deficiency of local sustainability policy. It can however be
overcome by the creation of local institutions to plan for reducing the ecological footprint
(which incorporates the effects of total consumption and production patterns), thereby
dealing with the more hidden environmental effect of a community's lifestyle on other local

82

This factor was identified by TASQUE, 1992, The Role of Local Government in Environmental
Management: Report to the Local Government Ministers' Conference, University of Tasmania, Hobart.

83

Marvin S. and Guy S., 1997, "Creating Myths rather than Sustainability: the transition fallacies of the new
localism", Local Environment, Vol 2, no. 3, pp 311 -318 at p. 317.
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environments. If local sustainability is addressed in this way, it is capable of overcoming the
valid objection to the misuse of sustainability to advance the interest of a local community in
preserving it's own environment, at the expense of distant environments.

2.4

SUSTAINABLE CITIES

Much of the early literature in relation to sustainable development did not mention cities at
all. 85 ESD was perceived to relate to management of discrete natural resources such as
fisheries, minerals, water or forests, which existed in isolation from urban centres. During the
1990s the emphasis began to shift, with much of the recent literature now focussing on
questions of urban sustainability. 86 At the international level, it was recognised within
Agenda 21 that urbanisation was a key issue and Chapter 7 was devoted to 'Promoting
sustainable human settlements'.

2.4.1

Ideas about sustainable cities

Some writers argue that ESD principles can be applied to the traditional pattern of urban
development to produce ecologically sustainable urban development 87 or the 'ecological
city'. ss Others remark that a city cannot in one sense be sustainable because its existence
inherently results in the importing of resources and the exporting of wastes. 89 The idea of

84

ibid p. 316.

85

Mitlin D. and Satterthwaite D., 1996, "Sustainable Development and Cities" in Cedric Pugh (ed),
Sustainability, the Environment and Urbanisation, Earthscan, London pp23-62 at p. 30.

86

For an early discussion of the issue see Unwin N. and Searle G, 1991,"Ecologically Sustainable
Development and Urban Development" Urban Futures Special issue No. 4, pp 1- 12.

87

See for example Pugh C., 1996, "Sustainability and Sustainable Cities" in Cedric Pugh (ed), Sustainability,
the Environment and Urbanisation, Earthscan, London pp 135-178

88

Organisation for Economic Cooperation and Development, 1996, Innovative Policies for Sustainable
Urban Development: The Ecological City, OECD, Paris

89

See for example, Hundloe and McDonald p.91 and Gilbert et al, 1996, p. 15.
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resilience, which is used by Peter Nijkamp and Adriaan Perrels may be an answer to this.
They defined sustainable cities as "cities where socio-economic interests are brought together
in harmony (eo-evolution) with environmental and energy concerns" and suggest that
"sustainability of an urban system will only come into being if the system at hand is
exhibiting a high degree of resilience with respect to external and internal challenges." A
similar view in relation to the sustainable city is that it is characterised by a system which is
capable of reproducing itself. 90
Paul Selman regarded the issue of lifestyles and governance structures as critical for
sustainability, which he defined as meaning "the building of capacity in the ability of people
and their representative organisations to sustain lifestyles which are compatible with
continued environmental integrity".91
A powerful new idea about cities and sustainability was Wackernagel and Rees9 2 description
of how the global environment is affected by the metabolising of natural resources, due to the
activities which occur within cities. They termed this the ecological footprint of cities.

2.4.2

Cities as feedlots and black holes

from carrying capacity to ecological

footprints
The origin of the ecological footprint analysis is the idea of carrying capacity, which
recognises that there are physical limits to population and resource use. Carrying capacity
means the maximum population that can be supported indefinitely in a given area without

90

Campbell S., 1996, "Green cities, growing cities, just cities - urban planning and the contradictions of
sustainable development", Journal of the American Planning Association, 62 (3), pp 296-312.

91

Selman P., 1996, Local Sustainability Managing and Planning Ecologically Sound Places, St Martins
Press, New York, p. 11.
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permanently impairing the productivity of the ecosystem upon which that population is
dependant.93 But population alone cannot be equated with carrying capacity, which is also
dependant upon the levels of resource consumption and the technology used. 94 ESD has been
defmed in terms of carrying capacity.95
The ecological footprint describes the load imposed by a given population on nature. It
represents the land area necessary to sustain the level of resource consumption and waste
discharge by the population located within a city. According to this approach, the
environmental impact of cities extends far beyond the physical boundary of the city. Rees
described cities as resembling "entropic black holes, sweeping up the output of areas of the
ecosphere vastly larger than themselves. In this respect, cities are the human equivalent of
cattle feedlots. Perhaps the most important insight from this is that no city or urban region
can be sustainable on its own."96
There are difficulties with the ecological footprint approach. 97 A major difficulty is that the
footprint is not easily measurable. It is argued however that this difficulty does not prevent

92

Wackemagel M. and Rees W., 1996, Our Ecological Footprint Reducing Human lmapct on the Earth,
New Society Publishers, Gabriola Island.

93

For an earlier discussion of carrying capacity see Rees W., 1992, "Ecological footprints and appropriated
carrying capacity", Environment and Urbanisation, 4(2) pp 120- 130; Rees W., 1996, Revisiting carrying
capacity: area based indicators of sustainability" Population and Environment, 17 (3) pp 195 - 215; For a
discussion of carrying capacity in Australia see Glasson J., 1997, "Carrying Capacity of Australia,
Exploring the issue at a State and national level", Australian Planner, Vol. 34, No 4, pp 208 -212.

94

See Ehrlich P.R., Ehrlich A. H., and Holdren J. P., 1977, Ecoscience: Population, Resources, Environment,
W.H. Reeman, San Francisco.

95

Jacobs M., 1995, "Sustainability and Community: Environment, Economic Rationalism and the Sense of
Place", Australian Planner, vol 32, no. 2. pp 109 -115 at p. 110 suggested that "bringing human society
back within the Earth's carrying capacity- within the means it has to support human and other forms of
life - is what sustainable development is all about."

96

Rees W., 1997, "Is 'Sustainable City' an Oxymoron?" Local Environment Vol2. No. 3, pp 303-310 at
p307.

97

Newman and Kenworthy, 1999, p. 20, argue that the ecological footprint is "a bit artificial to use as a
planning tool but they concede that "it can guide cities as they face up to the agenda of reducing metabolic
inputs while improving liveability".
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the urban sustainability problem being conceptualised m terms of reducing the city's
ecological footprint.

2.4.3

Reducing the metabolic rate of the city

The adoption of the ecological footprint approach to urban sustainability has fundamental
implications. Reducing the immediate physical effects of the city on the environment, for
example through reducing air and water pollution, is different to reducing the total ecological
footprint. It is possible that an activity which reduces an immediate negative physical impact
of the city on the environment could enlarge the ecological footprint of the city and therefore
be less sustainable, if it results in an overall increase in resource consumption. 98
The explanation, first developed by Rodney White and Joseph Whitney, 99 is that cities
perform the role of metabolisers of natural resources. Rees concurred with this. He concluded
that "much of the ecological impact of cities has little to do with the structure, infrastructure,
form or other inherent properties of cities per se. Rather, it is a reflection of individual values
and behaviour and would occur whatever the settlement pattem."IOO

It is clear that it is the level of resource consumption and pollution which constitutes the

unsustainable nature of affluent societies. The ecological footprint approach to sustainability
therefore requires reductions in the total level of resource consumption and pollution caused
by activities which occur in the city. The central challenge in achieving the sustainable city
could therefore be regarded as how to facilitate decision making which leads to a reduction in

98

The converse is also possible. In general activities which reduce the city's physical impact (at least by
reducing resource consumption) will tend to reduce the ecological footprint.

99

White R. and Whitney J., 1992, "Cities and the Environment: an overview" in Richard Stren, Rodney
White and Joseph Whitney (eds), Sustainable Cities Urbanisation and the Environment in International
Perspective, Westview Press, Boulder, pp 8- 52 at p9.
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the metabolic rate ofthe city.

2.4.4

The compact city/transit city model

For many writers, urban sustainability (at least in 'developed' countries) has been perceived
largely in terms of the physical arrangements which are necessary to achieve sustainable
transport (walking, cycling and public transport).l0 1 The solution to the unsustainable
'sprawling' city advocated by these writers is a rearrangement of the physical layout of the
city. The compact city/transit city model relies on the physical redesign of the city to a more
compact form, largely through the creation of urban villages.1o2
The relationship between density and car use has been examined in a number of studies.
Peter Newman and Jeff Kenworthy of Murdoch University observed the existence of a
connection between car use and density. 103 They examined the density of 62 world cities
and found a simple relationship between the density of these cities and their transport mode.
In cities with densities of less than 30 persons per hectare, the data showed that a balanced
transport system is difficult to achieve. The public transport city seems to be defined by an
urban density ranging between 30 and 130 people per hectare, with rapid increases in

lOO

Rees, 1997, at p. 309

I01

See the discussion of physical determinism in the previous chapter. Some examples of the physical design
approach to sustainability are Waiter B., Arkin L. and Crenshaw R. (eds), 1992, Sustainable Cities:
Concept and Strategies for Ecocity Development, Eco-Home Media, Los Angeles (which deals with design
aspects such as energy, water and waste management); Eichler M. ( ed), 1995, Change of Plans Towards a
Non-Sexist Sustainable City, Garamond Press, Toronto, (which contained feminist approaches to
sustainable city design.)

l 02

For an outline of the model see Newman P. and Ken worthy J., 1992, "Transit Oriented Urban Villages:
Design Solution for the 90s" Urban Futures Journal, Vol 2 No l pp 50 -58.

103

The Institute of Science and Technology Policy at Murdoch University has produced an extensive body
of research in relation to this issue. Most notably, Newman P. and Kenworthy J. 1989, Cities and
automobile dependence: an international sourcebook, Gower, Aldershot, England at p. 29. The transport
implications of urban form are more fully explored in Newman P., Kenworthy J. and Vintila P., 1992,
The National Housing Strategy Background Paper 15, Housing, transport and urban form,
Commonwealth of Australia.
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private motor vehicle use where urban development is favoured at under 20 persons per
hectare.
Increasing car use in Australia was explained by the construction of predominantly low
density housing in Australian cities during the post war period. The average density of
Australian cities is between 10 and 20 people per hectare. It is therefore not surprising that
in 1991, approximately 57% of journeys to work in Sydney were by car. In Perth, which is
an even lower density city, the figure was 69% of journeys. 104 Another reason for the
relationship between increasing car use and low density urban form is the simple occupation
of space by cars. The House of Representatives Standing Committee for Long Term
Strategies, estimated that up to 60 per cent of urban space is devoted to the car (in the form
of roads, carparks and garages). This is a major factor in the spread of car dominated
cities. 105
The work of Newman and Kenworthy goes further than linking urban structure with car
dependency. They argue that the compact city has the advantages of lower infrastructure
costs, less energy and water use, and less biodiversity impacts. In their most recent work,
they found that a correlation exists between urban structure and the economic performance
of cities.! 06

104

Stillwell F., 1993, Reshaping Australia, Urban Problems and Policies, Pluto Press, Sydney 55.

105

Parliament of the Commonwealth of Australia, 1992, Patterns of Urban Settlement, Consolidating the
Future? Report of the House of Representatives Standing Committee for Long Term Strategies, AGPS,
Canberra, 99.

106

Newman P. and Ken worthy J., 1999, Sustainability and Cities, Island Press, Washington at p. 59
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The compact city is not universally accepted as the best method for achieving urban
sustainability. 107 After referring to the debate in relation to density, the Australian Urban and
Regional Development Review concluded that an approach based on density was insufficient
to achieve ecologically sustainable urban development in Australia. 1os Similarly, in rejecting
the compact city model as a "blanket solution" and preferring the adoption of a planning unit
it termed the Social City Region, the English Town and Country Planning Association drew
up a list of the characteristics which the transition to sustainability will require. 109 Some
measures would be common to all urban areas. These are:

e

reductions in pollution and waste

e

greater efficiency in using energy and scarce materials

•

more environmentally friendly transport systems

•

minimising the separation of homes from jobs and services

Other measures, however, would differ widely according to circumstances. These are:

e

densities reduced in some areas but increased in others

e

activities decentralised from some locations but more tightly clustered in others

•

the need to replace buildings by greenery in some areas but to do the reverse in others

Although Breheny characterised the compact city as the big idea in response to the big
sustainability problem, he regarded the centrist/decentrist debate as the most significant issue

107

This debate, in the context of the urban consolidation planning instruments which apply in Sydney, is fully
discussed in Chapter 4.

108

Commonwealth of Australia, 1995, Green Cities, Australian Urban and Regional Development Review,
Strategy Paper No. 3

109

Breheny M. and Rookwood R., 1993, "Planning the Sustainable City Region," in Andrew Blowers (ed)
Planning for a sustainable environment: A report by the Town & Country Planning Association,
Earthscan, London, pp 150 - 189 at p. !58
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in current sustainability policy.rro

2.4.5

Beyond the centrist/decentrist debate

This thesis does not support the decentrist view that low density development is a better way
of achieving sustainability than the compact city. In design terms (at least in relation to
transport), it seems obvious that the compact city is superior. m This conclusion is supported
by the recent work of Walker and Rees. In their recent study of density and ecological
footprints they concluded that even small increases in density can greatly reduce a
household's ecological footprint.ll2 They warned however that density increases should not
be at the expense of preserving on site natural capital. Liveability of a high density
community would be compromised without some on site natural capital.
The argument presented in this thesis is that an urban design focus based on changing density
(whether higher or lower) is an inadequate approach to achieving urban sustainability. Just as
the compact city model can be rejected as an adequate model for sustainability, a radically
decentralised settlement pattern, such as the 'eco-communities' favoured by Bookchin, m
could equally be rejected.
In their recent book Newman and Kenworthy seem to acknowledge the unhelpfulness of the
debate. They remarked that:

110

Breheny M., 1996, "Centrists, Decentrists and Compromisers: Views on the Future of Urban Form" in
Mike Jenks, Elizabeth Burton and Katie Williams (eds), The Compact City: A Sustainable Urban form? ,
Cbapman & Hall, London, pp 13- 35 at p. 20 ..

111

Urwin N. and Searle G., 1991, "Ecologically sustainable development and urban development", Urban
Futures Special Issue, No. 4, ppl-12 conceded that increased resources may be consumed in the rebuilding
of compact cities but they regarded the potential detriments as more in economic rather than ecological
terms.
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"The resolution of this impasse ... lies in an acceptance that density increases
in city centers and subcenters are necessary for more pedestrian and humanscale processes, and density decreases in other areas are necessary to provide
space for more ecological processes." 114

2.5

SUSTAINABILITY AS THE PROCESS OF BRINGING THE CITY BACK TO
LIFE

An important characteristic of the sustainability literature is the distinctive approach of the

writers who regard sustainability as a process, in comparison with the approach of those who
regard sustainability as an endpoint.

2.5.1

Distinguishing sustainability and sustainable development

Sustainability is commonly regarded as a fixed state, which is achieved as the endpoint or
result of the sustainable development process. The common thread in this view of
sustainability and ESD is that a state of sustainability can be achieved as a result of
development. Ronnie Harding wrote that:

"The term sustainability refers to the state at which something (ie the economy
or human way of life) is able to continue and be sustained ... To achieve a state
of environmental sustainability, a framework or process is needed. Certain
conditions have to be met and steps in the process toward 'sustainability' have

112

Walker L.A. and Rees W. "Urban Density and Ecological Footprints An Analysis of Canadian
Households", in Roseland M., 1997, Eco-City Dimensions, New Society Publishers. Walker and Rees also
concluded however that density increases should not be at the expense of preserving on site natural capital

1!3

Bookchin, 1974atp.137

l 14

Newman and Kenworthy, 1999, p. 263.
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to be made. The framework of sustainable development 1s the means for
achieving sustainability." 115
Similarly, Virginia McLaren regarded sustainability as describing a desirable state or set of
conditions that persists over time while the word "development" in the term "sustainable
urban development" implies a process by which sustainability can be attained."ll6 David
Reid 117 suggested that the distinction between ESD and sustainability is that sustainability
refers to a state of sustainable resource use and to a state in which the goals of sustainable
development have been achieved.

2.5.2

Sus tamability through the design of processes rather than the design of cities

A different understanding of sustainability, as a process, is increasingly finding acceptance.
J.B. Ruhl wrote that the sustainable development literature is moving towards an "adaptive
optimization algorithm approach" where ESD is regarded as a continuous process with no
beginning or end points. 118 Newman and Kenworthy also seem to have recently accepted the
usefulness of adopting a process approach to sustainability. They wrote that:
sustainability is not likely to be a state that is reached, but one toward
which the world must constantly strive. Sustainability is a vision and a process
not an end product."ll9

115

Harding R., 1998, Environmental Decision-making, The Federation Press, Sydney, p 18

1 16

Maclaren V.W., 1996, "Urban Sustainability Reporting", Journal of the American Planning Association,
Vol. 62, No 2, Spring pp 184-202.

1I 7

Reid D., 1995, Sustainable Development an Introductory Guide, Earthscan, London.

118

Ruh! J.B., "Sustainable Development: A Five - Dimensional Algorithm for Environmental Law", (199)
Stanford Environmental Law Journal, Vol 18 No. 1 pp 31 --64.

119

Newman and Kenworthy, 1999, .p.5.
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An Australian writer, George Chadwick, developed a theory of planning which regarded it

too, as a process. Chadwick wrote:
"The answer to the question: what is planning is simply this then: that
planning is a process, a process of human thought and action based upon that
thought...Town and regional planning involves the arrangement of spatial
patterns over time, but it is not the spatial patterns which are planning: they
are the objects of the process: town planners have been over concerned with
the content of plans rather than with the nature of the process of planning,
with physical artefacts rather than the qualities of human judgement."
Edmund Fowler used similar reasoning. He concluded that:
"we do not need blueprints for how to build cities. Building cities that work
has to be a process, not an endpoint, because cities which work ecologically as
well as socially are an organic phenomenon, incapable of being planned by
rules or conceptualised by generalities. As soon as we posit an endpoint we
restrict ourselves."
Bookchin observed that the Acropolis was not the product of a single grand plan. Rather, "it
was conceived, built and rebuilt over a long period of observation and reflection - to be seen
by the human eye and experienced by people on foot. Their design principle was not the
abstract plan: it was the real experience ofpeople."I20
Tribe recognised the intrinsic importance of the processes which society adopts to make
decisions. He wrote that:

120 Bookchin M., The Limits ofthe City, 1974, Harper and Rowe, New York, p. 97.
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"The 'way of acting' to which we commit ourselves must therefore be a
process valued in large part for its intrinsic qualities rather than for its likely
results .. .In many realms of human experience process is intuitively and
widely felt to matter in itself."l2t

A leading Chinese writer on sustainable cities, Wang Rusong, referred to this in his Human Ecological Approach for Urban Sustainable Development. He concluded that:
"Human beings have been dreaming of an ideal habitat or eco-city for
thousands of years. Ecopolis study in China does not seek to build an ideal
model for demonstration but rather to look for a feasible way and healthy
process to achieve sustainable development." 122

2.5.3

Urban planning for sustainability as a process of attrition

The approach suggested here relies extensively on the work of Jane Jacobs. Her insights
about the reasons why cars dominate cities needs to be remembered in the context of the
debate in relation to compact cities. Jacobs regarded cities as a human ecosystem with city
death as analogous to the death of a natural ecosystem. It is seldom the result of an easily
understood physical calamity but rather it is the result of a process, which she termed erosion.
She rejected the view that the destructive effects which erosion has on city diversity and

----·---·---------
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Tribe L., "Ways not to think about plastic trees: New foundations for Environmental Law" 83 Yale Law
Journal 1315 at p. 1339.

122 Wang Rusong, 1995, "Human- Ecological Approach for Urban Sustainable Development", in Towards a
Sustainable City Methods of Urban Ecological Planning and its Application in Tianjin, China, pp 38 -52,
Urban System Consult GmbH, Berlin at p. 52.
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liveability are the result of a conscious plan. Rather, she regarded them as "piecemeal
changes that cumulatively eat away at a city." 123
The opposite of this process she termed attrition, which was designed to bring the city back to
life. Jacobs believed that attempting to solve the problems of the city by focussing on solving
the problems caused by cars would fail. She wrote that "to concentrate on riddance as the
primary purpose, negatively to put taboos and penalties on automobiles as children might say,
"cars, cars go away" would be a policy ... doomed to defeat." 124
Her reasoning applies to models based on physical determinism which attempt to redesign the
city to make cars disappear, just as it does to the idea that building more roads can make
traffic disappear. Jacobs solution of attrition is a subtle answer to the problem of car
dependency. She wrote that:
" it operates by making conditions less convenient (emphasis added) for cars.
Attrition as a steady, gradual process would steadily decrease the number of
persons using private automobiles in a city. If properly carried out as one
aspect of stimulating diversity and intensifying city use - attrition would
decrease the need for cars simultaneously with decreasing convenience for
cars .. .In real life, which is quite different from the life of dream cities,
attrition of automobiles by cities is probably the only means by which absolute
numbers of vehicles can be cut down."125

123 Jacobs, 1961, p..370.
124 ibid
125 Jacobs, 1961, p 363.
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The significance of decision making processes

Regarding sustainability as a process has profound implications. The challenge is to design
planning processes which apply ESD principles and result in real change in the way planning
decisions are made. David Munro recognised the need for decision making processes which
contain a protocol for assessing sustainability. He believed this would "almost certainly
ensure the prediction and avoidance of much that is unsustainable, even though it is most
unlikely that it can be used to ensure sustainability." 126 Mitlin and Satterthwaite also
recognised the importance of decision making frameworks in achieving sustainability. They
claimed that "the discussion of urban problems has been moving away from discussing 'what
should be done' to discussing what kind of 'governance' structure is needed to allow
effective decisions to be made about what has to be done."l 27
Similarly, Ashok Khosla suggested that quantifying sustainability is less important than the
redesign of decision making frameworks 12 8 and Pearce warned against the false sense of
security which could result from 'economic and political tinkering'. He wrote that the shift
towards sustainability will be slow, taking generations rather than years.I29

2.5.5

Defining urban planning for sustainability

The final objective of this Chapter is the formulation of a definition of urban planning for

126 Munro D., 1995, "Sustainability: Rhetoric or Reality?" in Thaddeus C. TrzyJJa (ed) A Sustainable World
pp27-35 at p. 34.

127 Mitlin D. and Satterthwaite D., "Sustainable Development and Cities" in Cedric Pugh (ed), 1996,
Sustainability, the Environment and Urbanisation, Earthscan, London pp23-62 at p. 55

128 Ashok Khosla, Foreword, in A Sustainable World, TrzyJJa (ed) p. 9 predicted that

it is "the decisionsupport systems, the decision-making processes of society, and the transparency ... ofthese decision-making
processes that are more likely to lead to better solutions ... "

129 Pearce D., 1995, "Sustainable Development: The Political and Institutional Challenge" in John Kirkby,
Phil O'Keefe and Lloyd Timberlake (eds), The Earthscan Reader in Sustainable Development, Earthscan,
London. 287-289.
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sustainability, to be applied throughout the remainder of the thesis. It is defmed as planning
which is intended to reduce the ecological footprint and improve the liveability of the city.
Such measures would address the total impact of the city, rather than focussing exclusively
or primarily on any particular characteristic of unsustainability such as car use.
If this approach to sustainability is adopted, no prescriptive design solution exists.
Sustainability on the fringe is likely to have a different appearance to sustainability in the
inner city. This is not an argument for the preservation of the status quo or the continuation
of policies which support the wasteful, destructive forms of urban development which were
described in this Chapter and characterise much of the GMR. Rather, such development is
seen as the inevitable outcome of processes which fail to incorporate sustainability principles.

CONCLUSION
It is possible to argue that a sustainable city is an impossibility. This thesis does not adopt

such a pessimistic view. It accepts that ESD principles are capable of making a valuable
contribution to urban sustainability. However, the usefulness of ESD principles depends on
the means by which they are implemented.
It was argued in this Chapter that sustainability is a transition rather than an end point, which
is facilitated by decisions which move the city towards life, rather than death. Physical design
and urban form are an obvious part of sustainability and an essential element of the
sustainability transition. Changes in urban form are capable of assisting in achieving
sustainability, where they are the product of sustainability planning processes. But such
changes in physical form are not an end in themselves. They in turn are part of the ongoing
momentum of social and physical change which is necessary for bringing the city back to
life.
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Sustainability needs to be incorporated in every process which affects the way the city looks,
works or is experienced. The decision making processes which produce the physical form of
the city, rather than the physical form itself, is the focus of the remainder of the thesis.
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INTRODUCTION
The previous Chapter concluded with a definition of urban planning for sustainability. It was
defmed as planning which aims to reduce the ecological footprint and improve the liveability
of the city.
This Chapter explains the theoretical framework for applying this general definition to
answer the research question. That question is - how can the legal impediments to urban
planning for sustainability which operate in Sydney be identified and overcome? The
particular impediments which are considered in this thesis are legal impediments. There is no
reason however, why this approach could not be applied to other impediments (such as urban
design or economic impediments).
The theoretical framework proposes a checklist of elements, to be applied in later Chapters,
in order to identify the presence or absence of sustainability planning processes in planning
law. Finally, the Chapter introduces some general legal issues which are relevant to the topic.

3.1

THE SUST AINABILITY PLANNING ELEMENTS

One of the most problematic aspects of the research was to devise a method for classifying
features of planning law as impediments to sustainability. The simple answer is that the
impediments can be identified by the presence or absence of sustainability planning
processes. But first it is necessary to explain what is meant by the term 'sustainability
planning processes'.

3.1.1

What is a sustainability planning process?

A distinction between planning processes and planning outcomes or goals is entrenched in
the present planning system and supported by plmming law. Individual decisions are made
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about particular urban development projects, largely in isolation from other decisions.
In the sustainability planning context, the distinction is unhelpful and must necessarily
become blurred. Overcoming the artificiality of this distinction by establishing a connection
between how decisions are made and the outcome of decisions could be regarded as the
essence of sustainability planning.
This is not a goal-less process. Rather, it comprises both methods and outcomes, where the
goal of future decision making is highly dependant on an assessment of the sustainability
implications of previous decisions.
No precise definition of a sustainability planning process is proposed. Rather a set of eight
elements is formulated as a checklist for assessing the extent to which a planning process can
be regarded as a sustainability planning process. 1

3.1.2

An outline of the Sustainability Planning Elements

Some of the Sustainability Planning Elements are based on ESD principles, which were
discussed in the previous Chapter. Others are a refinement of the principles. They are divided
into two groups. Group A contains Elements 1-3 which are techniques to be applied during
the decision making process. Group B contains Elements 4-8. They relate to the sustainability
outcomes or goals which are the intended result of the decision making process. The
Sustainability Planning Elements are:

This theoretical framework draws upon the framework devised by Barton C., 1998,"The Status of the
Precautionary Principle in Australia: Its emergence in legislation and as a common law doctrine," 22
Harvard Environmental Law Review 509. Barton's framework was a set of seven criteria which she used
to assess the extent to which a precautionary approach has been adopted in Australian policies, legislation
and judicial opinions.
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THE SUSTAINABILITY PLANNING ELEMENTS
Group A

L

Precautionary decision-making

2.

Linkages between land use planning and sustainability indicators

3.

Deliberative decision-making
Group B

4.

Recognise the interest of future generations

5.

Limit the city's ecological footprint

6.

Improve liveability

7.

Facilitate diversity

8.

Prioritise the public interest over particular interests

All elements, either singularly or in combination, constitute part of a sustainability planning
process. The greater the number of elements which are contained in the process, the more
effective it would be in sustainability terms. But if some of the eight elements are present, a
process could be characterised as a sustainability planning process. The nature of each of the
Sustainability Planning Elements is considered separately below.

3.1.3

How the theoretical framework enables the identification of legal impediments
to sustainability

Impediments to sustainability arise in two ways. Firstly, through omission, where a legal
instrument is silent in relation to the element. Secondly, where a legal instrument contains an
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obstacle or barrier to the element (ie where the prov1s10n mandates a decision making
technique or outcome which is contrary to the element. )2

Group A.

Elements which relate to decision making techniques

The application of the theoretical framework means that the presence of any of the following
decision making methods or techniques shows that the planning process can be classified as a
sustainability planning process. Conversely, the absence of these elements means suggests
that the planning process operates as an impediment to sustainability.

Element 1 - Precautionary decision making
Application of the precautionary principle as an element in the planning process is critical.
Although there is considerable disagreement in relation to the capacity of the principle to
affect decision making processes, it seems to be agreed that it is essential for the principle to
be applied. 3

It is defined and discussed in Chapter 9, which is devoted to consideration of the methods for

applying the precautionary principle in the context of land use decision making which
impacts upon biodiversity.

Element 2 - Linkages between land use planning and sustainability indicators
Individual planning decisions need to be made in the light of an assessment of the
sustainability implications of previous relevant planning decisions. This requires linkages

2

It could be argued that the absence of an obstacle (ie an instrument which appears neutral) is better than
one which mandates action which is contrary to sustainability. The distinction between these two kinds of
impediments is made clear in Chapter 10, where different approaches to overcoming them are proposed.
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between planning and sustainability indicators. Interest in sustainability indicators is a major
emerging area of sustainability policy and implementation. 4 The monitoring of sustainability
indicators can be carried out and reported upon annually as part of a State of the Environment
(SoE) reporting process. SoE reports are mandatory for local government in NSW 5and are
also produced at state,6 nationaF and internationalS levels.
The extent to which SoE Reports and sustainability indicators can assist m sustainability
planning depends on the design of the reporting process and whether the process is connected
to future decision making. Jeb Brugmann9 observed that indicators are only "likely to work
where they are used to hold institutions accountable to their plans and evaluate whether
actions are having the desired effect." Brugman later stated that they could be used during
part of an iterative sustainable development planning process to track whether or not we are
successfully redefining our values to improve destabilised biophysical systems. 10

3

See generally Harding R. and Fisher E. (eds), 1999, Perspectives on the Precautionary Principle, The
Federation Press, Sydney. A detailed review of the Australian and international literature in relation to the
precautionary principle is contained in Chapter 9.

4

See for example: Redefming Progress, Tyler Norris Associates, 1997, Sustainable Seattle The Community
Indicators Handbook, Measuring Progress Toward Healthy and Sustainable Communities, Seattle.

5

Section 428 (2) (c) of the Local Government Act 1993.

6

See for example, Environment Protection Authority, 1995, NSW State of the Environment, Environment
Protection Authority, Sydney.

7

See for example State of the Environment Advisory Council, 1996, State of the Environment: Australia,
CSIRO Publishing. See also Alexander J ., Higgins 1., and White T., 1998, Environmental indicators for
national state of the environment reporting - Local and Community Uses, Australia: State of the
Environment (Environmental Indicator Reports), Department of the Environment, Canberra

8

United Nations, 1995, State of the Environment in Asia and the Pacific, Economic and Social Commission
for Asia and the Pacific, Asian Development Banlc

9

Brugmann J ., 1997, "is there a method in our measurement? The use of indicators in local sustainable
development planning", Local Environment, Vol2 No 1 pp 59-72. See also Pinfield G., 1997, "The Use
of Indicators in Local Sustainable Development Planning: A response to Jeb Brugmann", Local
Environment, Vol2, No 3. pp 299-302.

10

Brugmann J., I 997, "Sustainability Indicators Revisited: getting from political objectives to performance
outcomes- a response to Graham Pinfield", Local Environment, Vol2, No. 3 pp 299-302.
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In the Lower Hunter and Central Coast Region a set of sustainability indicators are being
developed in order to assess if strategic planning objectives for the region is being realised. 11
This example supports the view that indicators, together with a reporting process linked to
planning, are an essential element of a sustainability planning process.

Element 3 - Deliberative decision making
A major element in sustainability planning is the inclusion of deliberative decision making
processes. Harding and Fisher 12 regarded citizen participation as being at the core of the
process, with deliberation being the basis of both the diagnosis and solution of the problem
which is the subject of the decision. The effect of deliberation is the dilution of the ability of
any participant to control the process although the planning agency retains decision making
responsibility.
The important distinction between community consultation and public participation or
community involvement 13 is discussed in Chapter 6. Community consultation is the technique
which is carried out as part of the EIA process. The community is invited to submit written
comments in response to a draft land use plan or development application. A public meeting
may be called or in some cases, a community consultative body formed. Such consultation
inevitably occurs towards the conclusion of the planning process after most, if not all, the

]J

The Hunter Pathways Regional Indicators Project carried out by The Institute for Sustainable Futures,
University of Technology, Sydney aims to develop and apply sustainability indicators. See Falding M.,
1999," Using indicators to apply ESD principles in local and regional planning", New Planner, No. 39, p
14.

12

Fisher E. and Harding R., 1999, "The precautionary principle: Towards a deliberative problem-solving
process", in Ronnie Harding and Elizabeth Fisher (eds) Perspectives on the Precautionary Principle, The
Federation Press, Sydney pp 290- 298.

13

The distinction is discussed in the context of international sustainability law by Boer B., 1995,
"Institutionalising Ecologically Sustainable Development: The Roles of National, State and Local
Governments in Translating Grand Strategy Into Action", 31 Willamette Law Review 307 at pp 332 -333.
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important decisions have been made.I4
Community involvement or public participation m decision making recogmses the
desirability of maximising the scope for community ownership of the planning process.
When landholders, planners and other participants engage in collaborative planning with the
community, the result is that decision-making can contribute to building social capital. 15 The
rationale for such planning was expressed by Michael Jacobs who wrote:
" ... people value environments, like other public goods, not just for their own
consumption but as part of the common culture of a civilised society ... people
know what kind of places they want to live in, and the more they participate in
their creation, the more likely they are to belong to the communities that
arise." 16
Some planning processes which contain this element, such as the recent emergence of place
management, will be discussed in the thesis. It will be concluded however, that the element
has largely been absent from planning. Control of the planning process may rest with
executive government, landholders/developers, planners, the courts and the community,
either singularly or in combination. The thesis explores how the balance of control has

14

This brief outline of the community consultation process is the result of participation by the author as a
community representative in numerous planning consultations at state and local government level between
1992 and 1999. Such participation included the preparation of written submissions, membership of
lllawarra Catchment Management Committee and Planning Working Groups. For a description of
community consultation and public participation processes see Harding R. (ed), 1998, Environmental
Decision-making: the roles of scientists, engineers and the public, The Federation Press, Sydney. The
legislative framework for community consultation is discussed in detail in Chapter 6.

15

Options for achieving a more inclusive and collaborative civic regulatory model in NSW were discussed in
Albany Consulting Group, 1997, Social capital in the Olympic City, Green Games Watch 2000 Inc. This
thesis does not however discuss the extensive social capital literature. See Putnam R., 1993, Making
democracy work: civic traditions in modern Italy, Princeton University Press and in Australia Cox E.,
1995, A Truly Civil Society, Boyer Lectures, Australian Broadcasting Corporation.

16

Jacobs M., 1995, "Sustainability and Community", Australian Planner, Vol 32 No 2, pp. 109-115 at p.
115.
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shifted between these groups over time, with control now firmly m the hands of
landholders/developers and executive government.

Group B - Elements which relate to decision making outcomes or goals
This group refers to objectives, outcomes or goals of the decision making process.

Element 4 - Recognise the interest of future generations
Inter-generational equity is an ESD principle which has proved extremely difficult to apply.
The NSW planning process lacks any mechanism for the identification of the needs of future
generations. It also lacks any mechanism for the imposition of constraints on current human
activities in order to enable such needs to be met.
This element is subject to the objection that we cannot plan for the needs of future
generations because we are unable to predict the future. 17 It has been argued that assessing
the interests of future generations is impossible because there is no method for identifYing the
consequences of our actions on such people. Is
This argument was refuted by Cameron who stressed the importance of attempting to respect

17

There are however situations where the law attempts to give present recognition to future events or make
decisions in the interests of those who are unable to speak for themselves. For example, future pain and
suffering of plaiJltiffs is predicted and monetary amounts of compensation awarded under the law of
damages. In relation to custody disputes, the Family Court makes orders based on its detetmination of the
best interests of children who are unable to express their own opinion.

18

Passmore J., 1974, Man's Responsibility for Nature, (2nd edition), Duckworth & Co. Ltd,. London, argued
that the effect of present actions on future generations cannot be taken into account because it is not
foreseeable. See also Gaba, J.M., 1999, "Environmental Ethics and Our Moral Relationship to Future
Generations: Future Rights and Present Virtue", Columbia Journal of Environmental Law, Vol 24 No 2 pp
249 - 288. Gaba advocated virtue ethics as a more concrete alternative to the nebulous task of assessing
obligations to future generations.
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future basic needs. He wrote:19
" .. human beings will always have certain basic needs which will require to be
met in one way or another; and we may be able to identify actions we might
perform which (according to our present knowledge) are clearly likely, even if
not certain, to increase or to decrease the available ways in which these needs
might be met at that later time."
Climate change is perhaps the most critical sustainability threat to future generations because
it may result in the earth becoming uninhabitable. This issue is discussed in Chapter 8, where
it is argued that planning to reduce greenhouse gas emissions is clearly required in the
interests of future generations.

Element 5- Limit the city's ecological footprint
In the previous Chapter, it was argued that if sustainability is conceptualised in terms of
reducing the ecological footprint of cities, the environmental impacts which cities cause
outside their physical boundaries may be limited. Urban sustainability was defined in terms
of reducing the city's ecological footprint.
It was acknowledged that the extent of the footprint effect may be difficult precisely to
measure in physical terms. This does not however prevent the inclusion of this element, as an
objective of the planning process. There are many planning objectives which cannot be
precisely measured. Amenity, for example, which is discussed extensively in this thesis, is an
objective which is integral to the operation of the planning process despite it being

19

Cameron J.R., 1989, "Do future generations matter?", in Nigel Dower (ed) Ethics and Environmental
Responsibility, A vebury, Aldershot, pp.57 -78 at 61
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unmeasurable.

Element 6 - Improve liveability
The second aspect of the definition of sustainability contained in the previous Chapter was
improving the liveability of the city. Liveability was related to the ESD principle of
intragenerational equity, which is concerned with rectifying the unequal distribution of
resources.
Poverty in Sydney has moved location. It once dominated the inner city. Now it has moved to
the outer suburbs where a high proportion of low income households are situated. The
residents of urban fringe suburbs are often described as 'locationally disadvantaged' in
comparison with the residents of inner city suburbs. Locational disadvantage arises from a
combination of factors. Public transport services in outer suburbs are limited and for low
income households, the cost of private transport consumes a disproportionate share of
household income.
Unemployment rates are higher in outer metropolitan suburbs. For example, in 1991, the
average rate of unemployment in some outer Sydney suburbs was over 15%, in comparison
with rates of less than 7% for some inner city suburbs. 20 There is also an association between
locational disadvantage and deteriorating environmental quality. Poor environmental quality

20

Stillwell, 1993, p.l05. In particular, women with the responsibility for the care of young children may
experience locational disadvantage due to the lack of family support and other services in urban fringe
locations. Stillwell F., 1992, Understanding Cities and Regions, Pluto Press, Sydney, p.l72 referred to the
locational disadvantage experienced by women as 'urban dualism'. He contrasted the public sphere of the
inner city which is characteristically male with the private domestic sphere of the suburbs which is
characteristically female. Stillwell, 1992, p. 181, also regarded ethnicity as a factor in locational
disadvantage. He refen·ed to the phenomenon of "multiple deprivation" to describe the interrelationship
between the characteristics of class, gender, ethnicity, age, sexuality and disability. Stillwell, 1993, p.llO,
cautioned that although physical planning affects social equity, to attribute social inequity to urban growth
alone is simplistic.
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is more likely to affect low income people living on the urban fringe. 21
Rectifying the economic and social disadvantage experienced by residents of urban fringe
suburbs, is seldom addressed in the context of landuse planning. Rather, planning has
contributed to the unequal distribution ofthe city's wealth. It was argued earlier (at 1.5.1) that
the protection of amenity in certain parts of the city does not improve equity or liveability in
the city generally. The special status of amenity has assisted people who are economically
advantaged to protect their own property values. 'Undesirable' land uses such as polluting
industries and public housing have proliferated in low income areas, with the result that
property values are lower. People living in poor neighbourhoods are unable to rely on
amenity considerations (due to the existing concentration of such activities in these areas) but
the same land uses are prevented in wealthy neighbourhoods because they are detrimental to
amenity.
Unless planning aims to result in liveability improvements, it is argued that if cannot be
regarded as sustainability planning. The planning consideration of amenity needs to be
replaced by liveability. To do this the process needs to contain a mechanism for ensuring that
planning decisions contribute to equity improvements, particularly the rectification of
locational disadvantage.
Later Chapters of the thesis discuss options for the incorporation of this element in
sustainability planning instruments through the creation of a planning duty to improve
liveability and/or the incorporation of liveability as a fundamental planning consideration.

21

The relationship between poor environmental quality and social inequality was studied by Falk J, Hampton
G, Hodgkinson A, Parker K, Rorris A, 1993, Social Equity and the Urban Environment, Report to the
Commonwealth EPA, Technological Change and Environmental Strategies Group, AGPS, Canberra.
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Element 7 - Facilitate diversity (both biological and cultural)
A key determinant or indicator of a sustainable urban environment could be regarded as its
diversity, both biological and cultural. This might explain why Sydney, which is endowed
with both a richly diverse cultural and biological heritage, is regarded by many people as a
desirable place to live.
In companson with urban monocultures, urban diversity produces an appealing
neighbourhood in aesthetic terms, a more liveable place in human terms and creates less
impact on the environment.22 In Chapter 1 the diverse nature of older, inner city
neighbourhoods was contrasted with the uniformity produced by the separation of uses which
has characterised much of Sydney's post war urban development. The success ofthis type of
town planning has been described as a "defeat for cities as spontaneously growing and
evolving constructs in which there could be diversity and richness of life."23 As well as the
physical form of the city, diversity is dependant on the cultural diversity of people. Hugh
Stretton, one of the leading advocates of traditional urban development, remarked that "it is
no good merely crowding more similars closer together."24
Land use activities which result in a reduction of diversity through the creation of urban
monocultures, could therefore be characterised as unsustainable. Chapter 9 discusses how
Sydney's biological heritage is now at risk due to biodiversity loss. The Chapter also contains
a detailed discussion of the role of this element in sustainability planning and the options for
overcoming impediments through the creation of biodiversity planning instruments.

22

This is the essential point made by Jacobs, 1961.

23

Wilson ,1991, p. lOO

24

Stretton H., 1989, Ideas for Australian Cities (3rd ed), Transit Publishing, Sydney, p.9.
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Element 8 - Prioritise the public interest over particular interests
The fluctuation, over time, of the legal parameters for interaction between government, the
community and land speculators and developers is a major theme of this thesis. But the
primary purpose of planning has consistently been to facilitate the smooth operation of the
market in residential land and housing. The term 'landuse' planning itself implies that it is
only necessary to plan for land in order to put it to productive use.

Public policy has both responded to and encouraged the expectation by property owners that
the urban planning system will safeguard their interest in maximising the profit which is
available from the operation of the market. Governments simultaneously claim to pursue
ESD policies. There is insufficient evidence that these policy objectives can be reconciled.
Prima facie, they appear to be in direct conflict. Throughout the thesis examples of the
conflict between the community or public interest in sustainability, vis a vis the private or
landholder interest, are provided.
A discussion of this element is the subject of Chapter 7, which considers the history of the
property right to use land. The continuing influence which landholders' development
expectations exert on planning law is also discussed. Finally, it is argued that the public
interest has been compromised by the operation of the law, constituting an impediment to
sustainability. Sustainability requires a mechanism for achieving planning outcomes which
prioritise the public interest, rather than the particular interest of any participant in the
planning process.

3.2

THE ROLE OF LAW IN THE SUSTAINABILITY TRANSITION

The mam instruments for implementing ESD are legal, educational, economic and
institutional. Although these are all important instruments for implementing ESD, this study
84
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is focussed on legal instruments. The role of law in perpetuating ideology, ethics and values
of society is central to understanding the urban sustainability problem. But there are
surprisingly few writers who have considered how law affects sustainability.

3.2.1

Legal epistemologies

The incorporation of ESD principles in law has been described as 'sustainability law'. 25 But
it is not enough to recognise that law has a role in the transition to sustainability. It is of
course necessary to consider the nature of the legal changes which are necessary. J.B. Ruhl
advocated the evolution of law beyond the "resourcism - environmentalism dichotomy that
has dominated the last three decades of environmental policy."

26

Helen Endre stressed the

importance of moral values as the impetus for environmental regulation, rather than
economic criteria.27
J Owen Saunders argued that the legal implications of sustainable development go beyond

the mechanistic drafting of new statutes and regulations (although this will be part of the
task). He regarded the primary legal task as finding ways to resolve conflict and wrote that:
"At the heart of the coming discussion on the implementation of sustainable
development are some difficult choices, choices that will almost inevitably
involve, at least in the short run, winners and losers ... The resolution of such
conflict is something that must be accomplished on the basis of legal

25

Boer, 1995, at 324. stated that he preferred the term "sustainability law" to "sustainable development law"
because the former term "does not imply that development should necessarily take place, but nevertheless
includes that possibility." See also Campbeli-Mohn C., Breen B. and Futrel J.W., 1993, Sustainable
Environmental Law, Integrating natural resource and pollution abatement law from resources to recovery,
Environmental Law Institute, Washington DC.

26

Ruhl, 1999, pp 63- 64.
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principles, the articulation of such principles is therefore a primary task that
must be carried out before we can talk realistically about implementing a new
generation of environmental law." 28
Donald Brown identified a role for sustainable development law in the inevitable conflict
over resource use but he also acknowledged the need for the amendment of existing law
which creates the incentives for unsustainable behaviour.29 Lemon and Brown30 suggested
that existing environmental laws should be examined to determine whether prescriptive rules
are consistent with sustainable development goals and are effective in changing nonsustainable behaviour. This is exactly the purpose ofthe present study.
Some authors believe in a 'minimalist' approach which could be satisfied by the
incorporation of ESD principles within existing resource, environmental or land management
policy or legislation, as an extra statutory or decision making objective. Alex Gardner
seemed to favour this approach. He expressed the view that ESD "may be better regarded as
an objective of environmental management rather than as a principle which is directly
applicable to decision-making in relation to any particular land management issue. "3 I This is

27

Endre H., 1992, "Legal Regulation of Sustainable Development in Australia: Politics, Economics or
Ethics?", 32 Natural Resources Journa/487.

28

Owen Saunders J., 1990, "The Path to Sustainable Development: A Role for Law" in J Owen Saunders
(ed),The Legal Challenge qfSustainable Development, Canadian Institute of Resources Law, Calgary, pp
1-15 at p. 2.

29

Brown D.A., 1995, "The Role of Law in Sustainable Development and Environmental Protection
Decisionmaking", in John Lemon and Donald A. Brown (eds) Sustainable Development: Science, Ethics,
and Public Policy, Kluwer Academic Publishers, Dordrecht.

30

Lemon and Brown (eds), 1995.

3!

Gardner A., 1994, "Developing Norms of Land Management in Australia", Australasian Journal of
Natural Resources Law and Policy, Vol. 1, No. l pp. 127 - 165. Gardner provided examples of the
legislative approach in some Australian states of including sustainable natural resource use within the
objects clause of statutes such as the Catchment Management Act 1989 (NSW) which deal with natural
resources management. He then went on to separately consider specific ESD principles such as the
precautionary principle, which he argued should be "implemented appropriately in the procedures of
decision making" (at p. 146).

86

Chapter 3 SUSTAINABILITY PLANNING PROCESSES
not the approach adopted in this thesis.
It is argued that if ESD is not applied in particular decision making contexts it will continue

to produce little more than cosmetic changes and lip service. Steven Dovers, stressed the
importance of law in the creation of policy processes for sustainability. He wrote that "failure
to use statute law in a strong and broad fashion should be viewed as a prime indicator of
adherence to a marginal approach to sustainability. "32

3.2.2

Procedural and substantive law

The distinction between procedural and substantive law is regarded as a significant
jurisprudential distinction. The regulation of personal and business conduct is the most
widely understood aspect of law. This kind of law, termed substantive law, contains rules
which are applied by the court in assessing the lawfulness of particular behaviour. But law
has a much broader role which underpins civil society. It creates institutions and it sets up the
procedural framework, under which administrative and judicial decisions, including planning
decisions, are arrived at.
NSW environmental and planning law is largely procedural. It creates frameworks for
making decisions through the exercise of discretion. The rationale for discretionary decision
making was justified by Preston when he wrote:

"It is neither possible nor desirable to include in legislation... guidelines to

assist and control the exercise of discretionary power and the discharge of
obligations under the legislation. The legislative framework should set the

32

Dovers S., 1996, p. 289.
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essential purpose, parameters and principles, but these should be fleshed out
by administrative policies and guidelines."33
It is sometimes argued that the reliance on procedural laws for the implementation of policy

which requires major social change is unlikely to be as effective as changes in substantive
laws. 34 The process approach to sustainability which is adopted in this thesis, goes beyond
the distinction between procedural and substantive laws. It is argued that the sustainability
planning transition will require changes in both procedural and substantive law. In particular,
it will require a willingness to look beyond the methods which have characterised the
environmental impact assessment (EIA) process.

3.2.3

Environmental Impact Assessment (EIA)

An obvious area of law3 5 for the implementation of sustainability policy is EIA, which is the

method by which potential impacts of a proposed development are evaluated during the
decision making process. 3 6 However, a persistent theme in the literature is that the existing

33

Preston B.J., 1995, "The Role of Law in the Protection of Biological Diversity in the Asia - Pacific
Region", EPLJ Vol264 at p. 274.

34

The significance of the distinction between substantive and procedural law in the context of Australian
environmental Jaw is discussed by Mossop D., 1992,"Environmental laws and the evolution of the
implementation of environmental policy", Australian Environmental Law News, No 2 June, pp 57-65 and
Buckley R., 1992,"How well does the EIA process protect biodiversity?" Australian Environmental Law
News, No 2 June, pp 42 -50. Buckley observed that with few exceptions, EIA law contains onJy procedural
provisions and concluded (at p. 47) that "EIA processes are valuable and perhaps necessary (in conserving
biodiversity) but far from sufficient."

35

The NSW legislative framework for EIA is discussed in Chapter 6. The legislative framework for the
Commonwealth EIA process was under review between 1994 and 1999. See Commonwealth Government,
1994, Public Review of the Commonwealth Environmental Impact Assessment Process: Main Discussion
Paper, Enviromnent Protection Agency, Canberra. The result of the process was the enactment of the
Environment Protection and Biodiversity Conservation Act 1999 which repealed the Environment
Protection (Impact of Proposals) Act 1974. The Commonwealth ElA process does not however apply to
urban planning (other than in relation to the development of Commonwealth land). It is not therefore
addressed in this thesis.

36

For a general discussion of EIA see Gilpin A., 1995, Environmental Impact Assessment (EtA): Cutting
Edge for the Twenty-first Century, Cambridge University Press. For a discussion of EIA in the context of
sustainability see Harding R. (ed), 1998.
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EIA process is inadequate. An observation by Susan Holz provides a good explanation of
why EIA is unlikely to produce solutions to the urban sustainability problem and may
constitute an impediment by contributing to unsustainability. She observed that EIA is
"basically a process of analysis and criticism rather than a creative process. It does not
generate solutions; it sets limitations or requirements on what can be done ... at least EIA
processes should be monitored to make sure that they do not penalise creative solutions." 37
There is potential for the EIA process to contribute to sustainability.38 The challenge is to
identify how the process might operate in a sustainability planning framework. 39 Some
authors regard the solution as the application of existing EIA processes beyond the individual
project level. 40 William Rees41 advocated three steps for creating a role for EIA (also termed
EA) in achieving sustainable development. First, "extend the scope of the assessment related

activities to cover the full range of ecologically and socially relevant government and private

37

38

Holz S., 1990, "Environmental Assessment and Sustainable Development: Exploring the Relationship" in
Jacobs P. and Saddler B. (eds), Sustainable Development and Environmental Assessment: Perspectives on
Planningfor a Common Future, Canadian Environmental Assessment Research Council, Ottawa in pp 93 104 at 103.
McLaren D., 1996, "Enduring Decisions: evaluating environmental impacts for sustainability planning'',
Local Environment Vol l, No. 1, pp 51 -62 at p. 57 observes that "we need some way of relating
individual developments (or entire development strategies) to global and indeed local, environmental
capacity. The various forms of EIA and environmental appraisal are the only realistic candidates for the
job."

39

This is discussed by Saddler B, 1990, "A key to tomorrow: On the relationship of environmental
assessment and sustainable development" in Jacobs and Saddler (eds), 1990; McDonald G. T. and Brown
L., 1995, "Going Beyond Environmental Impact Assessment: Environmental Input to Planning and
Design", Environmental Impact Assessment Review Voll5, pp 483 -495.

40

Court J, Wright C, and Guthrie A, 1996, "Environmental Assessment and Sustainability: Are We Ready
for the Challenge?" Australian Journal of Environmental Management, Vol 3 March, pp 42-57 suggest
that EIA is a "fairly effective tool" but argue that to implement ESD principles, goverrunent policies plans
and programmes need to be subject to a similiar process of strategic environmental assessment (SEA);
Marsden S., 1997, "Applying EIA to Legislative Proposals: Practical Solutions to Advance ESD in
Commonwealth and State Policy-Making," 14 EPLJ 159 argued that the application of EIA to legislative
proposals is a form of sustainability assessment. Buckley R., 1997, "Strategic Environmental Assessment,
14 EPLJ 174 suggested that without SEA, the ability of EIA at the individual project level to contribute to
ESD is seriously weakened.

41

Rees W., 1990, "Economics, Ecology, and the Role of Environmental Assessment in Achieving
Sustainable Development", in Jacobs and Sadler, pp 123- 141 at 133.
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sector activities." Second, "develop methods for EA that reflect the temporal (long term) and
spatial (regionaVglobal) requirements" of ESD. Third, "create institutional frameworks for
EA that are open informed, balanced and designed to promote political accountability."
Later Chapters of this thesis will examine some of the major legislative provisions, planning
instruments and judicial principles of NSW environment and planning law. The first
generation of town and country planning law is described in Chapter 5. The second
generation of environmental planning law, with the reliance on EIA, is discussed in
Chapter 6.

3.2.4

The role of the Land and Environment Court

The law is not merely contained in the statutes. It is also contained in the decisions of the
courts. A significant institution which potentially has a role in the implementation of ESD
principles is the NSW Land and Environment Court. The Court has however, struggled with
sustainability. In the following Chapters a jurisprudential gap in the reasoning used by the
court in cases where ESD principles might have been applied, will be identified. 42
It is suggested that the poor record of the Court is partly due to the limits of the statutes it

interprets and partly due to the judicial conservatism of the judges. In defence of the Court,
Bradbury concluded that "it is an unsatisfactory situation for the courts to have to find that
the legislation impliedly recognises principles which should form the very basis of the EP A
Act."43

42

43

The failure of the Land and Environment Court to adequately address sustainability issues was a theme of
many of the presentations at Promise, Perception, Problems and Remedies, The Land and Environment
Court and Environmental Law 1979-1999, 27-28 August, 1999, Webster Theatre Sydney.
Bradbury A., 1997, "Reality or rhetoric? The implementation of ecologically sustainable development in
the New South Wales environmental planning system", 3 LGLJ 86.
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A leading judicial advocate of sustainability, Justice Paul Stein, whose views are quoted
extensively in this thesis, recently referred to this issue. He urged his fellow judges to
recognise "the opportunity, if not the obligation, in the absence of clear legislative guidance,
to apply the common law and assist in the development and fleshing out of the principles". 44
This thesis does not attempt to provide a full critique of the approach of the Land and
Environment Court in cases involving sustainability issues (which could be regarded as
almost every case decided by the Court). Chapter 7 discusses cases in which landholders
have been compensated for land use restrictions. Chapter 9 reviews cases in which the Court
has dealt with issues relating to biodiversity conservation and endangered species protection.
A major finding of the thesis is that substantial change in the law is required to bring about
'third generation' planning law, which incorporates sustainability planning processes.
Legislative change and new techniques for drafting planning instruments are the solutions
proposed in the final Chapter. Another aspect is the need for the appointment of a new
generation of judges to interpret the law but the methods for achieving this are outside the
scope of the thesis.

3.2.5

Transcending the distinction between 'command and control' and vohmtarism

One explanation for the limited implementation of sustainability through law is the influence
of development industry groups which have shown hostility to sustainability considerations.
The next Chapter provides a detailed analysis of the extent to which housing and land
development industry bodies have influenced planning policy for urban fringe land. The
agenda of these groups has largely been to lobby govemments to achieve 'certainty', through

44

Stein Justice P., 2000, "Are Decision- makers too Cautious with the Precautionary Principle?," 17 EPLJ 3.
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a decrease in 'red tape' and development costs. 4 5
Industry groups favour policy instruments which rely on voluntary and cooperative
approaches (such as incentive measures). The Urban Development Institute of Australia
(UDIA) has proposed46 an "entirely optional", 'four star' and 'five star' ESD rating system
for new urban fringe subdivisions "designed to ensure that the completed subdivision ...
would achieve, not only an acceptable (15 homes minimum per hectare) density, but would
also address and ameliorate a wide range ofESD issues."
Based on their ideological perceptions of the proper role of 'small' government, industry
bodies would be likely to regard new sustainability planning laws as a form of unnecessary
regulation, which is often negatively described as 'command and control'. Yet there is
insufficient justification for reliance on voluntarism. There is little evidence that any person
or organisation who has profited from activities which contribute to unsustainability, has
voluntarily ceased those activities.
The distinction between these terms is increasingly being recognised as unhelpful. Farrier
argued that "we must find a middle ground between the extremes of voluntarism, where
landholders are left with complete freedom to choose whether or not to accept inducements
offered to them, and coercion, where they are expected to do as they are told." 47 It is hoped

45

See Stynes J., March 5 1998, "Refonn School", Sydney Morning Herald Domain, p. 18 who described the
Urban Development Institute of Australia (UDIA) as "a body that concentrates on pushing all three levels
of government to reform and streamline the lumbering planning and approvals process ... " The UDIA was
requested to provide a list of its publications during the research for this study. The administrative officer
replied that it was a lobby group which did not regard the production of publications as necessary. The
single publication it produced was UDIA, 1997, Review ofs. 94 EPA Act and Infrastructure Financing.

46

Cox G., July 1999, "Ecologically Sustainable Urban Development", Developers Digest, Official
Publication of the Urban Development Institute of Australia (NSW Division), Vol30 No 3 p. 8

47

Farrier D., 1995, "Conserving Biodiversity on Private Land: Incentives for Management or Compensation
for Lost Expectations?" The Harvard Environmental Law Review, Vol 19 No. 2 pp 303 -408 at p. 407.
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that the sustainability planning processes proposed in this thesis may be regarded as capable
of occupying this middle ground.

3.3

THE IMPLICATIONS OF ADMINISTRATIVE LAW

Planning decisions are made within a framework of complex legal rules, principles and
doctrines of statutory interpretation, in the context of administrative law. A detailed
discussion of the extensive literature and case law m the area of judicial review of
administrative decisions is outside the scope of this thesis.
However the thesis requires consideration of one aspect of administrative law, which governs
the interpretation of legislation conferring discretion on decision makers. In particular, some
examples of statutory interpretation by the courts which structure the relationship between
objects clauses and discretionary provisions are considered.

3.3.1

The relationship between objects clauses and discretion

Discretion involves an exercise of judgement by the decision maker. It is seldom completely
unfettered and is often constrained by a list of considerations which the decision maker must
take into account.

Where the intention of parliament is unclear, the courts structure discretion by reference to
the scope and purpose of the Act. 48 An important principle of statutory interpretation is that

48

For a summary of some administrative law issues relevant to the exercise of discretion in the context of
sustainability and NSW planning law see Farrier D., Lyster R. and Peason L., 1999, The Environmental
Law Handbook, Redfem Legal Centre Publishing, Sydney, pp 48 -49. For a more detailed discussion of the
principles of administrative law which are relevant to the exercise of discretion in the context of the
precautionary principle, see Fisher L., I 999,"The precautionary principle as a legal standard for public
decision making: The role of judicial and merits review in ensuring reasoned deliberation," in Harding and
Fisher (eds) pp 83 - 98. Fisher examined the scope for the principle to form the basis of a duty to be
cautious rather than merely a 'common sense' factor for consideration. See also Farrier D., 1999,
"Factoring biodiversity conservation into decision making processes: The role of the precautionary
principle", in Harding and Fisher (eds), 1999, at pp 106-107.
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discretion must be exercised in accordance with the objects clause of the legislation. 49 Where
the objects are clear and consistent, they are an important guide to decision making.so
However, the EP A Act contains inconsistent objects. The objects, which are found in section
5, include:

•

Promotion and co-ordination of the orderly and economic use and development of
land; and

•

Protection of the environment.

Due to the conflicting priorities which are found in the objects of the EPA Act, the courts
have held that they are of limited value in guiding the decision maker's discretion. In

Rosemount Estates Pty Ltd v Minster for Urban Affairs and Planning, 51 the NSW Court of
Appeal considered the effect of the contradictory objects contained in the EPA Act. The
Court held that the discretions conferred on the Director and the Minister by sections 37 and
39, in relation to the preparation of planning instruments, were "true discretions". In the
exercise of these discretionary powers, the Minister was not restricted by the objects of the
Act. It was lawful for the Minster to make a State Environmental Planning Policy (SEPP)
which was contrary to the provisions of the relevant Local Environment Plan (LEP), without
consultation with the local council.
3.3.2

Jurisd:i.dim:ud facts

49

See Section 33 of the Interpretation Act 1987, which requires the application of a purposive approach to
statutory interpretation.

50

See for example Woollahra MC v Minister for the Environment (1993) 23 NSW LR 710 where the
Minister exercised his discretion to allow private development in a National Park. The Court held that the
decision was invalid because the development was clearly contrary to the objects of the National Parks
and Wildlife Act 1974.

51

( 1996) 90 LGERA I .
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The courts have interpreted certain planning prov1s1ons to be more restrictive in their
operation than true discretions. The jurisdictional fact doctrine is an important aspect of
statutory interpretation. Where it applies, there is no scope for the avoidance of a planning
requirement through the exercise of discretion. The characterisation of a planning
requirement as a jurisdictional fact, means that it 1s a "criterion, satisfaction of which
mandates a particular outcome."52

The doctrine was applied in Timbarra Protection Coalition !ne v Ross Mining NL. 53 In

Timbarra the NSW Court of Appeal held that the preparation of a Species Impact Statement
(SIS) under s. 77 (3 )(d 1) of the EP A Act is an "essential condition" or an "essential
preliminary". The effect of the decision is that consideration of whether a development is
likely to significantly affect a threatened species is not discretionary. It involves a
jurisdictional fact and must be carried out as part of the planning process.
However, it must be emphasised that despite this requirement, the protection of threatened
species habitat is not guaranteed. The procedural requirement to prepare a species impact
statement does not prevent a planning decision which results in the destruction of such
habitat. Chapter 9 contains a detailed discussion of the operation of threatened species
legislation.

3.3.3

"Objective-led" and discretionary ESD

ESD is hardly mentioned in the EP A Act. 54 Prior to the 1997 amendmentsss, the only
reference to ESD was in the Environmental Planning and Assessment Regulation 1995,

52

Corporation of the City of Erifield v Development Assessment Commission [2000] HCA 5 at p.8.

53

(1999) 102 LGERA 52

54

For a general discussion of ESD in the context of the EP A Act see Bradbury, 1997.
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which required Environmental Impact Statements to consider ESD principles. 56 There is now
specific mention in section 5 (a) (vii) EPA Act of ecologically sustainable development as an
object of the Act. Stein and Mahoney5 7 referred to this approach as "objective-led ESD".
They regarded the inclusion of ESD in objects clauses as a major shortcoming because
decisions made under such legislation are not circumscribed by ESD principles.
The inclusion of ESD in the objects clause of the EPA Act was an afterthought. In the
Exposure Draft Bill and White Paper released for public comment in relation to the proposed
1997 amendments, there was no mention of ESD principles. 58 The lack of serious

commitment to sustainability is also apparent from the Explanatory Note, which accompanied
the introduction of the Bill in the Parliament. The Explanatory note contained a list of ten
objects of the Bill. None of the objects mentioned ecological sustainability or environmental
protection. 59
The second way ESD principles are incorporated in planning law is through the identification
of ESD as a discretionary planning consideration. In these circumstances, ESD principles are

55

56

Environmental Planning and Assessment Amendment Act 1997
Clause 5 of Schedule 2 of the Regulation provides that EIS 's shall contain "the reasons justifYing the
carrying out of the development or activity in the manner proposed having regard to", inter alia, ESD
principles. ESD principles are defined in Clause 8 for the purposes of the Schedule as:
(a)the precautionary principle; (b)inter-generational equity: (c)conservation of biological diversity and
ecological integrity; (d) improved valuation and pricing of environmental resources.

57

I 999, p. 62.

58

Department of Urban Affairs and Planning, 1997, Integrated Development Assessment White Paper and
Exposure Draft Bill.

59

Environmental Planning and Assessment Bill 1997 Explanatory Note, pp. l-2.
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a relevant consideration which may be taken into account by the decision maker, m
accordance with the rules, doctrines and principles of administrative law. 60

Chapter 6 of this thesis discusses many examples of planning instruments and legislation,
which refer to ESD principles. It is argued that these examples of "objective-led" and
discretionary ESD are operating as impediments to sustainability because they do not
constitute an adequate implementation of the Sustainability Planning Elements.
Discretionary consideration of ESD principles falls far short of mandatory application of the
Sustainability Planning Elements. In particular, it is argued that while sustainability is an
optional part of land use planning, the land use planning provisions of the EP A Act are an
impediment to sustainability.
It is recognised that the rules, principles and doctrines of statutory interpretation and

administrative law are likely to have significant implications for the effectiveness of the
Sustainability Planning Elements. The precise application of the elements is likely to be
highly dependant on the outcome of proceedings for judicial review of administrative
action61 .

60

It is noted that one possible mechanism for strengthening the application of ESD principles is the

prioritisation of relevant considerations, with sustainability designated as a high priority consideration. See
generally Minister for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 12 CLR 24. For discussion of this
issue in the context of sustainability see Friends of Hinchinbrook Society !ne v Minister for the
Environment (1997) 55 FCA 8; .Stein Justice P., 2000, "Are Decision makers too Cautious with the
Precautionary Principle?" 17 EPLJ 3; Pearson L., 1996, "Incorporating ESD Principles in Land use
Decision Making: Some issues after Teoh"l3 EPLJ 47.
61

See for example the decision of the High Court in Project Blue Sky v ABA (1998) 194 355, where the High
Court considered the consequences of non-compliance with a statutory requirement. The Court held that an
administrative decision made in contravention of a legislative requirement was valid despite the apparently
mandatory nature of the requirement. However, a different result would occur if the requirement is
regarded as a jurisdictional fact. In such a case, the effect of non-compliance would be that the decision is
ultra vires (outside the power of the decision maker) and therefore invalid.
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CONCLUSION
This Chapter has discussed the theoretical framework to be applied in the remainder of the
thesis where an assessment of planning processes in terms of the Sustainability Planning
Elements is carried out. The purpose of this assessment is to detem1ine the extent to which a
sustainability planning regime is contained within the policy, legislation and case law which
applies to urban planning in Sydney. For example in Chapter 9, the Threatened Species

Conservation Act 1995 and judicial interpretation of the Act, is assessed in terms of Elements
1 and 7 (precautionary decision making and the facilitation of diversity.).
The identification of impediments to sustainability is the central purpose of the thesis. But the
role of the planning process is not entirely negative. The existence of impediments through
an absent or inconsistent element needs to be contrasted with processes which contain one or
more of the elements and therefore contribute to achieving urban sustainability. The number
of elements found to be present is a determinant of the strength or weakness of the process in
sustainability terms. Ideally, sustainability planning processes would contain all the elements.
In the next Chapter, planning policies which are impediments to sustainability and those
which contain sustainability planning processes are identified.
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INTRODUCTION
This Chapter provides an overview of the major planning policies applicable to residential
and transport infrastructure development in Sydney. It does not attempt to review all the
planning policies. In particular, it does not consider those which apply to the Central Business
District (CBD).
The establishment and development of Sydney prior to World War Two occurred without any
overall planning policy. Separate decisions were made in relation to the location of
infrastructure such as water, roads and sewers. There was no Department of Planning.
Although there was at one time an attempt to plan for the creation of a green belt around
Sydney, the major objective of post war planning policy was the 'orderly' urban expansion of
Sydney. In more recent times, the policies of urban consolidation and containment became
dominant.
It is argued however, that despite the adoption of sustainability policies, road transport

infrastructure planning remains the dominant policy influence.

4.1

URBAN EXP AN SI ON

The policy of urban expansion, as set out in the 1988 Metropolitan Strategy, was a key policy
applied in the planning of Sydney .1 A major aspect of this policy was the designation of large
areas of land on the fringes of Sydney as urban release areas 2 . Land release systems are an

Department of Environment and Planning, 1988, Sydney Into It's Third Century, Metropolitan Strategy for
the Sydney Region, NSW Government.
2

Part of sections 4.1 and 4.2 of this chapter was included in Sperling K., 1994, Urban development in NSW:
A case for reform of planning law and land use policy, an unpublished dissertation submitted in part
fullfillment of the requirements for the degree of Master of Laws, University of Wollongong. This
information is provided in accordance with rule 3.5.9.5 of the University of Technology Sydney.
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important part of the planning process for urban fringe land, within the context of urban
growth policies.3 This has led to urban release programs being widely regarded as
speculator's guides. For example, it has been suggested that the Sydney Region Outline Plan
of 1968 which identified areas for future urban growth, fuelled land speculation and created
pressure for fringe development. 4 Rezonings of new urban release areas occur in the context
of the Urban Development Program (UDP) which:
... was established in 1980 in response to land shortages and the widely
fluctuating urban land market in the 1970's. The UDP coordinates planning
and servicing of new residential land in areas identified for urban
development... The [current] program includes forecasts of land development,
housing demand, planning and servicing in 88 release areas in Sydney's outer
areas.

5

3

For a discussion ofthe role of land release systems in the context of urban expansion policies see National
Capital Planning Authority, 1993, Infrastructure Coordination and Urban Land Release Systems, Better
Cities Program Occasional Paper Series 1 Paper 1, AGPS, Canberra.

4

Pearson L., 1994, Local Government Law in New South Wales, The Federation Press, Sydney, at p. 165.
Pearson quoted Sandercock, 1975, pp 186-190 as describing the Outline Plan as "a 'speculator's guide'
because it delineated future corridors of urban growth and approximate dates for their release for
development".

5

Department of Planning, 1993, Sydney's Future A Discussion Paper on Planning the Greater Metropolitan
Region, NSW Government at p. 38.
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4.1.1 The land development industry and the punters' guides
A key policy is that sufficient residentially zoned land is held in reserve to cater to predicted
future housing demand over a period of five years. 6 The UDP has no legal status although
the program is administered by a committee which was established under s. 22 of the EP A
Act. The Urban Development Committee is chaired by a representative from the DUAP and
includes housing industry representatives but no community or environment group
representatives although environmental representatives are appointed to Regional
Subcommittees. The development industry is represented by the Urban Development
Institute of Australia (UDIA) and the Housing Industry Association (HIA) on the Housing
Industry Sub-Committee and the Urban Development Industry Liaison Committee. The
function of the UDC is to coordinate advice on urban development issues for the Urban
Management Committee of Cabinet (formerly Urban Development Committee).7
A series of regional consultations is also held to discuss each release area's future lot potential
and development. The meetings involve representatives from local councils, government
agencies and the development industry."8A separate UDP applies to each of the Hunter and
Illawarra regions. Urban fringe land is specifically described under the UDP as nothing more
than a commodity, to be delivered through the program to the development industry as
quickly and cheaply as possible. 9

6

For an account of the administration of the program see Wilmouth, D., 1987, 'Managing Urban Expansion:
Sydney's Urban Development Program', Urban Policy and Research Vol5 No. 4 pp 156 -166.

7

Travers Morgan Pty Ltd in association with Rose Consulting Group CDH Properties Pty Ltd for the
Department of Planning, 1992, Study of the key points in the land development process.

8

Department of Urban Affairs and Planning, Sydney Residential Land Urban Development Program, The
1995/1996-1999/2000 Program Local Government Area Supplement, p. l.

9

According to the UDP Supplement (ibid at i), "stocks of land in the UDP are monitored at three stages of
the development pipeline", broadhectare land is "land included in the UDP but not yet rezoned to allow
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Much of the UDP land has been developed by the NSW Government land development
agency Landcom. It should be noted that Landcom has claimed to be divesting itself of this
land, in order to invest in more ecologically sustainable activities. 10
The term urban 'release' area is an administrative rather than a statutory term. It refers to
'raw' land which is identified for future urban development. It has been suggested that
" ... urban land release systems are vital if the two objectives of maximising cost effectiveness of urban growth and ensuring timely delivery of services to new communities
are to be met." 11
The term appears to have originated in NSW during the operation of the Land Development
Contribution Act 1970. Between 1970 and 1973 when the Act was in force, a process existed

which made land developers liable to pay contributions at the time of the Minister's
announcement of the release of land for urban purposes. 12

4.1.2

Urban release area planning in Western Sydney

The central role of the UDPs in perpetuating unsustainable planning decisions is particularly
apparent in Western Sydney. Two examples are discussed. First, the release of the Australian
Defence Industries (ADI) site for urban development. The ADI site is an area of
Commonwealth owned land near Penrith in Western Sydney. The site contains a high

residential development" and lot potential includes "all land with urban potential which has been released
by the State Government". The rezoning process for such land is discussed in Chapter 6
10

"Landcom steps up urban renewal", The Australian Financial Review, July !9 1996, p 48.

11

National Capital Planning Authority, 1993.

12

Hart L.D., 1972, An Introduction to Land Development Contribution Law and Practice in NSW,
Butterworths, Sydney, claimed (at pp 11 -13) that this was the origin of the term.
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diversity of native fauna and flora species.l3 It is regarded as one of the most important
remaining areas of native vegetation in the entire Sydney Basin and the most important area
of Cumberland Plain Woodland.

The chronology of events 14 in relation to the planning process for this site began with the site
being designated as an "Area under investigation". In 1991 a working party was set up. The
membership comprised the Department, Blacktown and Penrith City Councils, State
Pollution Control Commission, Water Board, Departments of Transport, School Education,
Community Services, Health, State Development, Roads and Traffic Authority, Soil
Conservation Service and Technical and Further Education. It appears that there were no
representatives of the National Parks and Wildlife Service or any other body or person with
expertise in nature conservation appointed to the working party. The inclusion of the site on
the UDP as a release area, by the Urban Development Committee soon followed.

This decision had an extremely significant effect and 'coloured' the entire subsequent
Regional Environmental Study (RES) process. The RES referred to the view expressed in
some submissions that a 'no development' option should have been explored in the draft
RES. It concluded however, that this option "was not specifically canvassed in the draft RES
because of the previous placement of the site on the UDP. The RES was therefore based on
the conclusion that the site could be rezoned for a range of urban uses." 15 As a concession to
the obvious importance of the site for biodiversity, the RES recommended that prior to

13

Department of Urban Affairs and Planning, May 1996, Regional Environmental Study ADI Site St Marys,
Sydney. The planning process which applied to the ADI site is further discussed in Chapter 9.

14

Ibid p. v Executive Summary.

15

Ibid pp 11 -12.
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rezoning and during the course of preparation of the draft REP, a Biodiversity Management
Plan should be prepared.l6
Another example was the passage of SEPP No 59 Central Western Sydney Economic and
Employment Area. Under this SEPP, release area planning was considerably strengthened
and given a statutory base. SEPP 59 contains provisions in relation to the zoning and
designation by the Minister of vast areas of land for residential and employment purposes.
SEPP No 59 does not ignore ESD principles but it is suggested that the approach to
sustainability in the SEPP is at best inconsistent. For example, the matters for consideration
under section 10 include the following weak definition of ESD:
(g) development should be consistent with the principles of ESD which
reqmres an active approach to anticipating and preventing damage to the
environment, and where possible, ensuring that developments are planned in a
way that enhances the environment.
There are however many other provisions which entrench road transport planning and
therefore appear to be inconsistent with other provisions which reflect ESD principles. 17 For
example, Section 2 provides that the aims of the policy include:
(c) to promote economic development and the creation of employment in
Western Sydney by providing for the development... with good access to the

16

Ibid p82.

17

See also Section 10 (q)- (t). It must however be acknowledged that the SEPP does contain the objective of
providing for development in a manner consistent with the compact city (Sect. 2(d)) and containing the per
capita growth in vehicle kilometres travelled (VKT) (Sect. 2(g) (ii).
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existing and proposed road freight network, including the M4 motorway and
the Western Sydney Orbital.
Most importantly, there is insufficient scope for community participation in decision making.
Section 11 provides that the Minister may make a declaration in relation to a release area
after taking into account the views of local councils and public authorities. Detailed planning
is then to be carried out at the precinct level by committees formed under s. 15. Membership
of such committees may consist of council, DUAP and agency representatives together with
landholder representatives. There is no mention of any community representatives.

4.1.3

The effect of release area planning

The planning policy and process which applied to the ADI site is not tmusual. Without any
statutory basis, or EIA, the Urban Development Programs have resulted in the designation of
huge areas of land for development, forming an important part of the land use decision
making process.
The examples of planning policy for land on the Western Sydney urban fringe which have
been discussed in this Chapter provide strong support for the central argument of this thesis.
Incorporating ESD as an objective or consideration in a planning instrument or policy,
particularly where there are other inconsistent objectives, will not succeed. Sustainability
planning processes need to be designed and applied in particular decision making contexts.
It is not argued that sustainability requires an immediate halt to release area planning, with

complete withdrawal of land supply on the urban fringe. Such a major policy shift would
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have extreme social and economic consequences. 18 There is no evidence however that ESD
principles have ever been applied during the planning process for any release area, with
disastrous consequences for the people, air, water, land and biodiversity of this major part of
Sydney. Community campaigns in relation to urban sustainability issues are increasingly
occurring in socially disadvantaged areas of Sydney. The campaign by residents of Western
Sydney for a regional park on the ADI site is a current example which is not motivated by the
traditional amenity arguments used by residents in more wealthy areas of Sydney.

4.2

URBAN CONSOLIDATION AND CONTAINMENT

The policies of urban consolidation and containment are the maJor sustainability policies
adopted by DUAP. Urban consolidation means an increase in the average density of people
or dwellings per hectare of land. It was originally intended as a method of achieving more
efficient provision of services and greater housing choice. 19 Later, it became a major policy
vehicle for achieving environmental goals in urban planning.

18

This point was made by Roseth J., 1988, Urban Consolidation From a Metropolitan Perspective, Urban
Consolidation Seminar Jointly Sponsored by the Local Government and Shires Association and the
Department of Planning, Appendix 1 in Commissioners ofinquiry, 1989, Report ofAn Inquiry pursuant to
s. 119 of the Environmental Planning and Assessment Act with respect to SREP No. 12 Dual Occupancy,
SEPP No. 5 Housing for Aged or Disabled persons, SEPP No. 25 Residential Allotment Sizes, January
1989, pp 226 -227.

19

Cardew R. and Pratt I, 1984, Urban Consolidation in the Illawarra- A report for the Wollongong Plain
Sub-Region Residential Expansion Committee, Department of Environment and Planning (at p. 117) stated
that the objective of the policy "is to increase the stock of housing within existing urban areas, to
contribute towards a reduction in house price inflation by enabling more dwellings to be constructed and to
contain the costs of urban expansion to state and local governments in order to enable more efficient use of
existing facilities and services within established urban areas."
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4.2.1

Urban consolidation planning instruments

It is unclear when the NSW Government formally adopted a policy of encouraging higher

density residential development in Sydney. 20 It is clear however that the focus on achieving
urban consolidation to reduce 'urban sprawl' predated ESD policy. The planning instruments
which implemented urban consolidation were a series of State Environmental Planning
Policies (SEPPs). These included:21:

SEPP No. 1 Development Standards
SEPP No. 5 Housing for Aged or Disabled Persons
SEPP No. 6 Number of storeys in a Building
SEPP No. 8 Surplus Public Land
SEPP No. 9 Group Homes
SEPP No. 10 Retention of Low-Cost Rental Accommodation
SEPP No. 11 Traffic Generating Developments
SEPP No. 12 Public Housing (Dwelling Houses)
SEPP No. 20 Minimum Standards for Residential Flat Development
SEPP No. 25 Residential Allotment Sizes
SEPP No. 28 Town Houses and Villa Houses
Sydney Regional Environmental Plan (SREP) No. 12-Dual Occupancy

20

21

Ryan P., 1991, "Urban Consolidation" in Environmental Law and Local Government, Zada Lipman (ed),
The Federation Press, Sydney at p. 46 cited the 1979 release of Circular No 30 Dual Occupancy of Single
Residential Allotments by the NSW Planning and Environment Commission as the beginning of the urban
consolidation policy.
As listed by Ryan, 1991, p. 53
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The relevant provisions of these SEPPs included:

•

SEPP No. 25 (Residential Allotment Sizes-1987) which aimed inter alia to reduce
housing costs by reducing the minimum area of land on which residential development
could be carried out;22and

•

SEPP No 32 Urban Consolidation (Redevelopment of Urban Land) which aimed to
reduce the need for urban expansion into areas remote from services and to enable a
higher proportion of dwellings to be accessible to community facilities through the
construction of more medium density development.

SEPP No 25 was subsequently repealed by the gazettal of SEPP No. 53 - Metropolitan
Residential Development, gazetted 26 September 1997. SEPP 53 brought about significant
changes in the planning framework for urban consolidation. 23 It required Councils to prepare
residential strategies to achieve increases in density in each LGA but provides that if the
Minister agrees with the Council's strategy, the Policy could be amended so that the council
would not be subject to it. All councils other than Kuringai, Burwood and Wyong have been
granted exemptions.

4.2.2

The effect of urban consolidation policy on density

Urban consolidation policy was primarily implemented through SEPP No. 25 which had the
objective of reducing the consumption of land on the urban fringe through smaller lot sizes in

22

23

It must however be noted that in 1995, the Dual Occupancy provisions of this SEPP were substantially
amended due to community concerns in relation to residential amenity being adversely affected by dual
occupancies. The effect of the amendments was to prevent the subdivision and sale of any land which has
been converted to dual occupancy.

SEPP No. 53 repealed entirely SEPP No. 12 Public Housing (Dwelling Houses), SEPP No. 25 Residential
Allotment Sizes SEPP No. 20 Minimum Standards for Residential Development and SREP No. 12 Dual
Occupancy.
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new subdivisions. There is evidence that the density increases in urban fringe development
brought about by SEPP No. 25 were relatively trivial. Initially, despite the introduction of the
policy, the amount of land consumed for urban expansion conformed to the forecast
contained in the 1968 Sydney Region Outline Plan although population growth was less than
the forecast. 24

By the early 1990's, despite the increasing proportion of multi-unit housing and the demise of
the traditional quarter acre block, overall densities were still fairly low. Dwelling densities in
urban release areas between 1992 and 1994 showed only a small average increase with net
residential density increasing from 11. 56 dwellings per hectare in 1992 to 11.89 in 1994. 25
One possible explanation for the failure of urban consolidation to result in greater increases in
density was the resistance to the construction of 'flats' in many local government areas. 26

4.2.3

The urban consolidation debate

There is an ongoing debate in Australia in relation to the merits of urban consolidation. This
debate was mentioned in Chapter 2. It is often suggested that urban consolidation, as a
method for achieving the compact city, has obvious environmental benefits. A persistent
assumption of planning policy is that urban consolidation results in less car dependency. If

24

Commissioners of Inquiry, 1989, at p. 46. The Commissioners also noted (at p. 49) that the 1988
Metropolitan Strategy identified a larger area to accommodate a population of 4. 5 million than the 1968
Outline Plan had identified to accommodate 5 million people.

25

Environment Protection Authority, 1995, New South Wales State of the Environment 1995, Environment
Protection Authority, Sydney at p. 215.

26

Commissioners of Inquiry, 1989, at p. 51 identified the existence of "planning standards and procedures
(adopted by many councils) which discriminate against multi-occupancy residential buildings in favour of
single family dwellings."
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this assumption is valid, it follows that urban consolidation 1s an adequate policy for
achieving urban sustainability.27

This Chapter tests the validity of the assumption. It argues that urban consolidation, within
the framework of conventional urban development, could best be described as furthering a
policy of 'expansion without the backyards', rather than ecological sustainability. There is no
urban consolidation planning instrument which incorporates any of the Sustainability
Planning Elements set out in the previous Chapter.
Some writers have criticised the social effects of urban consolidation.28 Others have
suggested that the environmental benefits of low density development need to be
considered. 29 It has been argued that low density forms of development may be capable of
providing residents with a more ecologically sustainable lifestyle, if a broad range of
considerations in addition to transpmi needs, are taken into account. For example, Greg
Bamford observed that the 'green lifestyle' comprising self sufficiency, community based,
localised food production, employment and recreation, is likely to require more space rather

27

See for example Stocker L. and Newman P., "Urban Design and Transport Options: Strategies to decrease
greenhouse gas emissions", in WJ Bouma, GI Pearman and MR Manning, 1996, Greenhouse Coping with
Climate Change, CSIRO. Stocker and Newman claimed (at p. 530) that urban consolidation has been
successful in increasing the proportion of housing being built in established areas and concluded that urban
consolidation may therefore be a reason why the rate of growth in urban car use slowed between 19811991.

28

See for example, Stretton, 1989; Stretton H., 1994, "Transport and the structure of Australian cities",
Australian Planner, Vol3l no 3, pp 131-136; Troy, P. 1996, The Perils of Urban Consolidation, The
Federation Press, Leichhardt; Troy, P., 1992, "The New Feudalism", Urban Futures 2, pp 36 -44;
Stillwell, 1993 pp 200 -210 (although Stillwell, p. 209, stated that the construction of public housing in
inner areas which "are otherwise becoming enclaves for gentrifiers" could overcome the negative social
consequences of urban consolidation.)

29

See for example, Neutze M., 1995, "Funding Urban Infrastructure through private developers", Urban
Policy and Research Voll3 No I at p. 20. Neutze was critical of the work ofNewman and Kenworthy and
argued that low density development may be environmentally beneficial because it contains a smaller
proportion of hard surfaces.
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than less. 30 Ted Trainer emphasised the importance of radical social change to bring about a
conserver society. Such a society could best be achieved through local self sufficiency based
on local food and energy production, without increases in density.3 1

Hans Westerman supported the consolidated city as a sustainable city, however he recognised
that "urban consolidation is about change in values and life style - and this cannot be imposed
simply by planning decree."3 2 He also recognised33 that regional interests may need to prevail
over local interests (in relation to the responsibility for planning and managing new rail
transport infrastructure for example). This aspect of urban consolidation has implications
beyond the scope of planning instruments and requires an examination of the adequacy of the
institutional frameworks for planning.

The House of Representatives Standing Committee for Long Term Strategies was supportive
of "the then fashionable concept" at the beginning of its inquiry into urban consolidation but
the inquiry report concluded that it "was no panacea. "34 The Standing Committee also
remarked that paradoxically, lower density housing may be capable of solving environmental
problems (other than transport) because many problems are simply caused by the way people
conduct their lives. 35

30

Bamford G., 1992,"Density, Equity and the Green suburb" in Ecopolitics V Proceedings Ronnie Harding
(ed) Centre for Liberal Studies, University of New South Wales, Kensington,, at p.665.

31

Trainer, T, 1995, The Conserver Society, Zed Books, London.

32

Weste1man H., 1993, "Realising the Consolidated City" in Spirited Cities: Urban Planning, Traffic and
Environmental Management in the Nineties, Robert Freestone (ed), The Federation Press, pp 280 -295 at
285.

33

ibid

34

Parliament of the Commonwealth of Australia, 1992, p. 3.

35

ibid at p. 95
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The belief amongst Australians that their land is characterised by endless space is a constant
theme in Australian history, at least during the post English invasion period. For example,
even the comparatively high density, inner suburbs of Sydney were built at lower densities
than comparable European housing built during the same period.36 There is a strong and
compelling cultural preference in Australia for the suburban house and backyard. 37 The
importance of this cultural factor is often underestimated.
More recently, urban consolidation policies have met strong resistance from residents. 38
Much of this hostility, particularly in wealthy areas such as Kuringai, has been generated by
community groups seeking to preserve the heritage and amenity of their local area. 39 It has
however been suggested that such community action is likely to be motivated more by self
interest than genuine concerns about sustainability issues. 40 Leonie Sandercock referred to
this as the 'drawbridge' actions ofthe middle class. 4 I

36

Newman P., Kenworthy J., and Vintila P., 1992, at p.8 claimed that the density of Sydney in the nineteenth
century was over 100 people per hectare but the density of European cities of that time was between 150200 people per hectare.

37

Troy, 1996, argued that the suburban backyard experience is integral to the Australian way of life and that
urban consolidation policies should be resisted because they threaten essential aspects of culture. Troy also
regarded urban consolidation as inequitable.

38

See Commonwealth of Australia, 1996, Residents' Responses to Medium Density Development ,
Commonwealth Department of Transport and Regional Development, Urban Futures Research Program,
Planning Workshop Australia and Swinbume Centre for Urban and Social Research, AGPS, Canberra.
This report found that there was considerable hostility to medium density development in many
neighbourhoods.

39

See Morris L., "Crowded houses", Sydney Morning Herald, October 5 1999 p. 14. Urban consolidation
was a major issue in the local government elections held on September 11 1999. For example, in Kuringai,
10 of the 12 councillors were elected on a platform of resistance to urban consolidation policy.
Importantly, the issue was also significant in less wealthy areas of Sydney such as Sutherland.

40

See Bounds M., 1993, "Property Values and Popular Politics Resistance to urban consolidation in inner
Sydney" Australian Planner, Vol 31 No 1.

41

Sandercock, 1975,p.205.
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4.2.4

Medium density planning codes

The major focus of urban consolidation policy has been the attempt to increase density in
fringe development through smaller lot sizes, increasing the level of multi unit housing
construction and reducing the proportion of detached housing. The other aspect of urban
consolidation is the encouragement of multi unit housing and redevelopment to increase
densities in established urban areas. In assessing the sustainability implications ofthe policy,
both of these aspects need to be considered.
The planning framework for medium density development was studied by the Department of
Planning in 1993. 42 The study examined Council codes in ten NSW local government areas
and used the terms "planning standards", "planning controls" and "codes" interchangeably. It
did not make clear whether it was examining Development Control Plans (DCP's), which are
the most frequently used instrument at the local level to achieve design outcomes. There are
also many other 'policies' and 'codes' which are used by local councils but operate merely as
guides in the consideration of specific development proposals. 43
The study found that many codes were 'complicated and prescriptive' with little apparent
rationale and the majority failed to specify the objectives of the controls. It also found that
"the anomaly is, however, that the simple density calculation is often rendered redundant as
other standards such as setbacks (front, side and rear) landscaping, common open space and
building envelope requirements cause a lower density to be achieved". 44 Of crucial

42

Scott Carver Pty Ltd, December 1993, Review of Medium/High Density Residential Controls, Report for
the Department of Planning Urban Consolidation and Design Branch.

43

Ryan, 1991, at pp. 52-53. A full discussion of the provisions of the EPA Act and the LG Act which govern
the preparation and content of these instruments is contained in Chapter 6.

44

Scott Carver Pty Ltd, 1993, p 17.
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importance for this assessment of the implementation of ESD principles, was the absence of
any mention of energy efficiency standards in the codes.

4.2.5

Parking requirements in medium density codes

The encouragement of car use by the imposition of parking requirements is a pervasive aspect
of planning. It is a generally accepted planning principle that off-street parking is desirable.
For example, AMCORD contained an element that" a general proposition for car parking is
for there to be sufficient on-site space for residential and visitor cars and for residential
streets to be kept free of parked cars."4 5

Urban consolidation planning instruments appear to have had little or no impact in reducing
the imposition of parking requirements. The Scott Carver study found that Council parking
codes required between 1 and 2 spaces per dwelling and were generally in excess of Roads
and Traffic Authority standards. Of greater concern was the finding that none of the 10 codes
examined made allowances for reductions in the code requirements for sites close to good
public transport. Further, none of the sampled codes recognised the desirability of using the
street for parking, which is best option in sustainability terms.

Clause 5 of the Environmental Planning and Assessment Model Provisions 1980, where it is
incorporated in an LEP, directs the consent authority to take into consideration in relation to
certain development applications (including applications for residential flats) the following
matters:

a)

45

whether adequate vehicular access has been provided;

AM CORD, Edition I Element 84 p. 30.
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b)

the provision of space on the site or on land adjoining the site, other than a public

road, for the parking or standing of such number of vehicles as the council may
determine;
c)

whether any representations made by the Traffic Authority have been met;

d)

whether adequate space has been provided within the site of the development for the
loading and unloading of vehicles ... and for the picking up and setting down of
passengers.

Another example was Clause 17 (1) of SEPP No. 25 (now repealed). It provided that in
granting development consent to dual occupancy development, the Council could require the
provision of one car parking space per dwelling where the gross floor area of the proposed
dwelling was less than 125 square metres and two spaces where the floor area was more than
125 square metres.
A maJor aspect of sustainability planning is the imposition of maximum, rather than
minimum, parking requirements, which restrict the provision of off street parking. 46 On
street parking is the most sustainable option47 but most recent planning instruments continue
to encourage off street parking. For example, Clause 20 subsection (2) of SEPP 53 provides
that the clause does not prevent a development from having a greater number of car parking
spaces than is required by the consent authority.

46

47

Banfield K., 1999, "Should Planners Under- Provide Parking?" Unpublished research paper, Institute for
Sustainable Futures, University of Technology Sydney.
Commonwealth of Australia, 1995, Transit Supportive Development - Benefits and Possibilities
Occasional Paper Series 2, Paper 1, Report prepared by National Capital Planning Authority for the Better
Cities Program, AGPS, Canberra p. 33.
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4.2.6

Urban consolidation policy: substituting vertical sprawl for horizontal sprawl?

Urban consolidation is widely regarded as a successful policy. It has resulted in a boom in the
construction of high density residential development in the CBD. The City of Sydney has had
the highest population growth of any local government area in the GMR. There has however
been little or no research in relation to the sustainability of the higher density housing being
constructed in the innercity. It has not been established that such housing, in comparison with
the construction of housing in other parts of the city, will lead to a reduction in Sydney's
ecological footprint. 48

Although such development might be described as 'eco efficient', it cannot be assumed that it
contributes to urban sustainability. Most inner city units have one or even two car parking
spaces. Much of the new housing being constructed in the inner city reflects the
overconsumption of resources which characterises the lifestyles of the occupants. Reducing
overconsumption, rather than increasing density is the essence of sustainability. The compact
city model, if it is confused with simple urban consolidation density formulae, will not assist
in achieving sustainability.
Any planning provision such as SEPP No. 53, The Model Provisions or the Medium Density
Codes, which encourage or mandate off street parking, contribute to the expansion of the
city's ecological footprint. Where such planning controls apply to forms of medium density
development promoted as ecologically sustainable, they proscribe development which runs
directly counter to ESD principles. These planning instruments could therefore be regarded as
a legal impediment to sustainability.

48

Although see Walker and Rees, 1997. Walker and Rees concluded that higher density development results
in a reduced ecological footprint in comparison with lower density development.
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4.2.7

Urban containment

Urban containment was first discussed in 1993 4 9 and adopted in Cities for the 21st Century, 50
which emphasised 'integrated whole of government urban management' as the solution to
planning for the GMR.5 1 However, shifting the sustainability problem, by redirecting urban
growth from western Sydney to the regional cities of Wollongong and Newcastle, was a
major part of the solution proposed by the Cities Strategy. Following a period of community
consultation, DUAP produced a new strategic plan for Sydney - Shaping our Cities.5 2 The
Strategy contained an environment strategy and incorporated specific strategies which
recognised the importance of conserving biodiversity, improving air and water quality.
Despite these policies, actual decision making remained largely unchanged. Many specifc
examples are discussed in later Chapters. It is argued that a major explanation for the failure
of urban consolidation and containment policy is that it has been implemented with
insufficient change in transport infrastructure policy, administration and decision making.
A major contributing factor to the 'tragedy of the commons' aspect of unsustainability is the
activities of public infrastructure providers and associated private sector contractors.
Infrastructure decision making is predominantly carried out at the Cabinet level when
resources are allocated to particular urban infrastructure projects. Mobbs attributed
responsibility to the large public sector agencies such as the RT A, Sydney Water and
electricity supply authorities, which operate largely independently from land use planning

49

Department of Planning, 1993.

50

Department of Planning, 1995, Cities for the 21st Century Integrated Urban Management for Sydney,
Newcastle, the Central Coast and Wollongong, NSW Government.

51

ibid p. 11

52

Department of Urban Affairs and Planning, 1998, Shaping our Cities: The planning strategy for the
greater metropolitan region qfSydney, Newcastle, Wollongong and the Central Coast, NSW Government.
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and development control processes. Unless infrastructure resource allocation decisions are
made within the integrated planning framework, Mobbs argued that ESD policies will not
succeed. 53

4.3

TRANSPORT INFRASTRUCTURE

Urban management was the focus of A Frameworkfor Growth and Change, which in 1997
proposed new administrative arrangements which were subsequently adopted. These
arrangements included the creation of a Cabinet urban management committee and a Ministry
of urban infrastructure management which was given responsibility for preparation of an
urban infrastructure management plan. 54
The Plan contained a Strategy "to support the National Greenhouse Resources(sic) Strategy"
but there was no detailed provision for implementation of the Strategy contained in the Plan.
It is argued that road transport planning continues to be a major determining factor in the

planning of Sydney, despite the adoption of integrated transport and infrastructure policy.

4.3.1

The road transport planning legacy

A common misconception is that the first overall plan for Sydney was the Cumberland
Plan. 55 The first plan for Sydney was the Main Roads Development Plan for the Sydney
Metropolis and the County of Cumberland. It was developed between 193 8 and 1946 by

53

Mobbs M., "Cities where the State is above the law" Financial Review, 1992, reproduced in Total
Environment Centre, Response to Sydney's Future, 1994. The Sydney Morning Herald on May 28 1996
reported that the NSW government is "planning to ensure that no new infrastructure project, including
freeways, can be allowed by Cabinet until they have been approved by all relevant Ministers (at p. 1).

54

Ministry of Urban Infrastructure Management, March 1998, Urban Infrastructure Management Plan.

55

The Cumberland Plan is discussed in Chapter 5.
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engineers working in the Department of Main Roads (DMR). 56 Research carried out by David
Ball established that despite the Cumberland County Council being responsible for land use
planning at this time, the DMR placed itself in a very strong position in the planning
process.57 Ball concluded58 that this resulted m planning being ideologically and
methodologically biased towards road development.

This policy approach was enshrined in planning instruments. For example, SEPP 11 Traffic
Generating Developments, gazetted 9th August 1985, assumed the desirability of maximising
the capacity of the road network to cope with increased traffic, as the major aspect of
transport planning.

During the mid twentieth century, the influence of the DMR and the belief that urban
freeways provide the best form of transport infrastructure is unsurprising. In Chapter 1, the
work of influential mid twentieth century architects and planners such as Frank Lloyd
Wright, who glorified the car, was discussed. The major role of the DMR (now Roads and
Traffic Authority - RTA) in the planning of Sydney has been a persistent theme and an
important institutional factor ever since. 59

56

Ball D., 1996, The Road to Nowhere? Urban Freeway Planning in Sydney to 1977 and in the Present Day,
Urban Research Program Working Paper No. 51, Research School of Social Sciences, Australian National
University, Canberra.

57

Ball, 1996, p. 1 1.

58

ibid.

59

The negative effect which road transport planning has had on walking is apparent from the declining
number of children who walk to school. In 1970, 49% of students walked to school in NSW. By 1984, this
figure had dropped to 31% and of the 69% of students using other forms of transport, 44% travelled by car
(Source: Roads and Traffic Authority, I 993, Guide to Traffic Generating Developments, at 7.4.).
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4.3.2

The institutional power of the RTA

Tom Uren, former Commonwealth Minister for Urban and Regional Development, recalled a
conversation in 1974 when he gave a speech explaining why the Whitlam government had
purchased the Glebe Estate to prevent the NSW government building a freeway through the
area. Afterwards, he was approached by Mr Smyth, the Commissioner for Main Roads who
said: 'I was interested in what you had to say. My experience is that governments come and
governments go, but the DMR goes on forever'. 60
A contemporary example of the RTA' s negative view of non motorised forms of transport is
the Guide to Traffic Generating Developments. 61 The Guide, which is a major non statutory
policy document, regards pedestrians as potential inhibitors of traffic flow, even while they
walk on footpaths. It states 62 that "one way of reducing conflict [between pedestrians and
cars] is to divert pedestrian traffic around driveways ... " Another example in the Guide
confirms the perception within the RTA that walking is not a legitimate form of transport. It
notes63 that "facilities such as shuttle buses which transport people between railway stations
and offices have been suggested as they limit pedestrian flow and maintain performance level
of classified roads."
If the needs of pedestrians and cyclists are considered at all in road planning, they are
included as an afterthought, when the needs of motorists have been satisfied. The needs of
particularly vulnerable pedestrians such as children and the elderly are especially
marginalised.

For

example,

AMCORD

60

Uren , 1994, Straight Left, pp 280 -281.

61

Roads and Traffic Authority, 1993.

62

at 1.5

63

at 8. 3.2

120

(Australian

Model

Code

for

Residential

Chapter 4 THE POLICY FRAMEWORK
Development) contained an element that schools should be located near the higher order
(busiest and most dangerous) roads in the network. 64 This is a direct disincentive to children
walking to school.

4.3.3

Integrated transport planning

Urban containment policy was accompanied by integrated transport policy, with the objective
of reducing car use in the GMR. The NSW Integrated Transport Strategy (ITS) conceded in
1993 that "transport planners are recognising that there are dangers in over dependence on
motor vehicles" and that they have tended to work separately from land use planners, using
an approach which "assumes that the emerging pattern of demand arising from land use
decisions is efficient and appropriate and that it should be accommodated. "65 The ITS also
acknowledged the relationship between low urban density and public transport lacking
economic viability.

66

The ITS quoted the Roads and Traffic Authority's prediction in its 1991 study, Future
Directions, that greenhouse gas emissions would increase by 23% and air quality would

deteriorate by 36% within 20 years, if existing policies continued. Moreover, the cost of the
transport system would increase by approximately $1.3 billion per annum. 67

64

Commonwealth of Australia, 1989, AMCORD, Edition 1, Prepared by the Model Code Task Force of the
Joint Venture for More Affordable Housing, AGPS, Canberra.

65

Department of Planning, 1993, Integrated Transport Strategy, NSW Government p.l4. See also Clean Air
2000 Task Force, 1996, Shaping Sydney's Transport- aframeworkfor reform, Discussion Paper, NRMA,
Sydney.

66

ibid p. 17

67

ibid p. 14
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By 1998, there was clear acknowledgment that car use in Sydney was growing too fast.
Action for Air

68

set a target of zero growth in vehicle kilometres travelled (vkt) by 2021. In

Shaping our Cities, 69 it was recognised that this "ambitious" target will require a 43 per cent
reduction in projected car and truck travel growth in Sydney by 2021. Yet despite this, DU AP
claimed that urban consolidation policy was proving successful. In Shaping Our Cities it was
concluded that "the population near our best public transport is growing again. 75 - 80 per
cent of the recent population increase in inner and middle ring suburbs has been within 1 km
of a rail station." 70
A major reason why car use continued to rise despite these policies, is because transport
infrastructure planning remained devoted to increasing capacity for vehicles through the
construction of new roads and car parks. For example, an important recent policy document,
Actionfor Transport 2010

71

(in a section which recognised the desirability of making space

for cyclists and walkers) proposed a series of major new roads including the Cross City
Tunnel. The incorporation of 800 new car parking spaces was part of the proposal.
The term 'induced traffic growth' describes the inevitable rise in vkt when greater areas of
urban space are devoted to road transport infrastructure. 72 This Chapter has identified

68

Environment Protection Authority, 1998, NSW Air Quality Management Plan, NSW Government.

69

DUAP, 1998, p.7.

70

ibid p. 24

71

Department of Transport, 1998, Actionfor Transport 2010 An Integrated Tramport Plan for NSW, NSW
Government.

72

A review of the extensive international transport research which has demonstrated the existence of induced
traffic growth is beyond the scope of this thesis. Despite the evidence, its existence is sometimes
questioned. See for example Commonwealth of Australia, 1997, Urban Air Pollution in Australia, An
inquiry by the Australian Academy of Technological Sciences and Engineering, Commonwealth of
Australia. The Inquiry referred (p. 146) to it as a 'widespread belief that new road construction may lead to
more traffic'.
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planning policies, including those which purport to encourage urban consolidation, as a
contributor to induced traffic growth.

4.3.4

Private involvement in infrastructure provision

A major policy influence which has been most evident in relation to road infrastructure, is the
perceived desirability of private involvement in public infrastructure provision. The extent to
which private sector involvement in infrastructure provision is an impediment to
sustainability needs to be examined. The Public Authorities (Financial Arrangementf>) Act
1987 (PA (FA) Act) was amended in 1991 to enable agencies to enter into joint financing
arrangements with the private sector.73 An investigation by the Auditor General established
however, that there was no clear framework for private sector involvement. 74 The
investigation considered the arrangements for financing the Sydney Harbour tunnel. The
RTA had entered into a contract with the tunnel builder and operator which included
provision tor an annual ensured revenue stream to flow to the company. In 1996/97 this
amounted to a total of $62. 549 million (comprising $26.637 million from tolls and $35.912
million from RTA general revenue.)
Although the Auditor General specifically declined to comment on the desirability of tllis
arrangement, the repmi noted 75 that reduced traffic flow in these circumstances could be
regarded as 'underperformance' of the tunnel. The result would be a significant increase in
costs to the RTA in order to meeting the contractual obligation to ensure that a certain level
of revenue flowed to the company. The decision by the NSW government to proceed with the

73

Section 220

74

New South Wales Auditor General's Office, 1994, Private participation in the provision of public
infrastructure: The Roads and Traffic Authority, Auditor General's Office, Sydney

75

Auditor General's Office, 1994, p. 37
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M2 Tollway project, which it had previously promised to abandon, also seemed to have been
influenced by the contractual arrangements with the tollway company which were entered
into by the previous government. 76

It is concluded that arrangements made in accordance with s. 220 of the P A(F A) Act operate

as an impediment to sustainability (Element 8 public interest and element 4 intergenerational
equity). The public interest is clearly undermined by these contractual arrangements, which
preempt the planning process. The company has no interest in the infrastructure other than as
a generator of revenue. The RTA has a direct interest in maximising traffic volume to
maximise toll revenue and minimise any revenue shortfall for which it would be liable. The
outcome is a direct disincentive to sustainable transport infrastructure investment.

4.4

OTHER POLICY INFLUENCES

Other key policy influences on the planning of Sydney, together with the governance and
institutional issues which have been significant in the formulation of such policy, also need to
be addressed.

4.4.1

Catchment management

An important mechanism for implementation of ESD principles in NSW has been natural
resource management policy, predominantly in rural areas. In particular, total catchment

76

See Parliament of New South Wales, Legislative Council and Legislative Assembly Parliamentary
Debates (Hansard) 24th May 1995 at p.28. The Attorney General, Hon. Jeff Shaw MLC, claimed that
construction of the M2 (a major freeway linking Sydney with the rapidly expanding North Western
suburbs) which was in progress, could not be halted due to the contractual arrangements between the
government and the construction company.
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management77(TCM) policy recognises that ESD principles are capable of bringing about
improvements in water quality.
TCM is defined as "the co-ordinated and sustainable use and management of land, water,
vegetation and other natural resources on a water catchment basis so as to balance resource
utilisation and conservation." 78 TCM was originally focussed on improving resource
management in rural areas but catchment management committee coverage now exists in all
the urban catchments.
The links between TCM and the planning process are not obviously apparent from an
examination of the Catchment Management Act 1989.79 Catchment Management Committees
have no power to ensure that TCM policies are implemented and this places a major
limitation on their effectiveness. The NSW Department of Urban Affairs and Planning has
however recognised the links between TCM and planning. 80 New institutional structures
(such as the Sydney Water Catchment Management Authority and the Sydney Harbour
Foreshore Authority which are discussed in Chapter 6), are intended to bring about improved
management of land use in particular catchments.

77

Under the Catchment Management Act 1989 (NSW) the State Catchment Management Coordinating
Committee, catchment management committees and trusts have responsibility for implementing TCM
through, inter alia, the co-ordination and promotion of ecologically sustainable land use within catchments.

78

Section 4.

79

For a discussion of the relationship between TCM and planning see Sperling K., 1995, "Recognising the
partnership between Total Catchment Management and Planning", Paper presented at Integrated Planning
Regional Action Conference, Ballina.

80

Department of Urban Affairs and Planning, 1995, Total Catchment Management and Planning, Circular
No. F 13 issued 21 August 1995 envisaged that "environmental plan making and development assessment
processes can be influenced so that the principles of TCM are incorporated to the maximum extent
possible."
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The maJor influence of TCM policies has been at the regional and local level. 81 Many
planning instruments now contain references to TCM and ESD principles. For example,
Clause 5 of the Greater Metropolitan REP No. 2 Georges River Catchment, refers to
sustainability. It provides that the objectives of the REP include:

"(1) (b) to protect and enhance the environmental quality of the catchment for
the benefit of all users through the management and use of the resources in the
catchment in an ecologically sustainable manner"

"( 1) (c) to ensure consistency with LEPs and also in the delivery of principles
of ecologically sustainable development within the catchment where there is
potential to impact adversely on ground water and on the water quality and
river flows within the Georges River or its tributaries"

The Hawkesbury-Nepean Catchment is the maJor catchment in Sydney. A multitude of
planning documents and new institutional structures have been created in order to achieve
more sustainable land use within the catchment.8 2 SREP No. 20 Hawkesbury-Nepean River,
gazetted 7 November 1997, is an example of the discretionary approach to ESD. For example
Clause 6 (12) (e) requires that "the implications of predicted climate change and the location
of development and its effect on conservation of natural resources" be considered during the
planning process.

81

See Hawkesbury-Nepean Catchment Management Trust, 1996, Hawkesbury-Nepean Catchment Strategy,
which contains as a goal (at p. 25) that "urban development shall be well planned, visually pleasing and
ecologically sustainable ... "

82

See for example: Healthy Rivers Commission of NSW, 1996, Independent Inquiry into the Hawkesbury
Nepean River System Final Report, NSW Government; NSW Department of Fisheries, 1998, Draft
Habitat Protection Plan No. 3: the Hawkesbwy- Nepean River System.
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Planning and environmental management policy in the area of effluent and stormwater
management recognises that 'end of pipe' engineering solutions are generally undesirable.
Demand management and water reuse systems are the preferred policy option. Despite this,
the NSW government is continuing to propose and construct major new waste water disposal
infrastructure which contributes to the expanding ecological footprint of Sydney.
Sydney Water's Northside Storage Tunnel, which is under construction at the time of writing
and the proposed expansion of the Wollongong ocean outfall are examples of 'end of pipe'
options. Catchment management policy and legislation had little or no impact during the
decision making process which led to the approval of these projects.

4.4.2

Retention of agricultural land

Despite statements by the NSW Department of Planning 83 that pnme agricultural land
represents an "absolute constraint" to urban and rural residential use, urban planning has
facilitated the encroachment of urban development on highly productive lands. Agricultural
land has not been regarded as an absolute constraint to urban development 84 although some
urban fringe local government areas are recognising the importance of retaining agricultural
land in food production. 85

83

Department of Planning, 1988, Rural Land Evaluation, a Manual for Conducting a Rural Land Evaluation
Exercise, p. 49

84

An exception is the Jamberoo Valley REP which provides for the protection of prime agricultural land
within the Valley.

85

See for example, Wollondilly Shire Council, April 1993, Agricultural Lands Study which concluded (at p.
133) that "agriculture must be recognised as a legitimate land use planning constraint to urban
development. For if agriculture is not taken seriously as a constraint, there will be major implications to the
availability of fresh food and produce in Sydney."
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The 1998 Strategic Plan for sustainable agriculture - Sydney region86 recognises the need for

e

planning policies which give priority to continued agricultural use of suitable lands which
have not been identified for future urban use in the Urban Development Program; and

e

the Urban Management Committee of Cabinet to acknowledge the role of agriculture as
an essential component of the land use infrastructure in the Sydney region

4.4.3

Urban design policy

Urban design is mentioned here for the sake of completeness. However, it was stressed
earlier that this thesis does not take a physical design approach to sustainability. The term
'eco-design' is sometimes used to describe the design of sustainable housing which relies on
architectural features such as the siting of buildings and life cycle analysis of building
materials. 87 It was described as seeking "to cushion the environmental effects of urban
development. It can help to reduce heat islands, improve micro climates, prevent
contamination of land, protect water supplies, manage urban run-off and storm water ... "88
The Environmental Guidelines which were devised for the design and construction of the
Olympic Village have become the benchmark for sustainable urban design principles in
Sydney. 89 These design principles have been further developed by several Regional
Organisations of Councils (ROCs) in the GMR which have developed ESD policies. For

86

Department of Agriculture, 1998, Strategic Plan for sustainable agriculture - Sydney region, p.p 10 and
13.

87

See for example Downton P.F. and Versteegen G., 1997, Eco City Whyalla Guidelines for the Future,
Centre for Urban Ecology, Adelaide; Willis A M, 1992, "Constructing the Future-Wild Visions of
Practicality" in A Vision for Ecologically Sustainable Housing Conference Proceedings, Total
Environment Centre, 18 November 1992, 17-22.

88

Prime Minister's Design Taskforce, 1994, p 7.

89

Sydney Olympics 2000 Bid Limited, 1993, Environmental Guidelines for the Summer Olympic Games.
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example, the Inner Metropolitan Regional Organisation of Councils (IMROC)90 formulated
a series of policy objectives and measures which were intended to be incorporated by local
government in Development Control Plans (DCPs) and Local Approval Policies (LAPs).

It is not known how many councils have incorporated eco-design principles in DCPs and

LAPs but it is apparent that this is one of the main avenues for local government
implementation of ESD.9 1 The role of these policies in the building and development
approvals process is discussed in Chapter 6.

4.4.4

Deregulation and globalisation

During the past two centuries, the planning of Sydney has largely been determined by
decisions at the local and state level. The process of globalisation means that many of the
decisions which affect land use in Sydney now depend upon investment decisions made by
international corporations. Searle 92 regarded this factor as being critical in understanding the
future influences on planning in Sydney.

There is no national or international regulatory framework which is capable of
comprehensively regulating the financial and investment activities of major global
corporations. The prospect for the investment decisions of such corporations being made
subject to sustainability considerations therefore appears remote. Once the investment
decision is made, it is assumed that the planning process will deliver an outcome which
facilitates the investment. An example was the decision making process for the lease of the

90

IMROC, 1997, Towards a Regional Energy and Water Efficiency Policy, Policy Framework Options
Paper.

91

On 17 August 1999, The Institute for Sustainable Futures hosted a well attended seminar for people from
local government. The seminar was focussed on options for incorporating ESD design principles in DCPs.

92

Searle, I 996.
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Sydney Showground site, to a company controlled by News Corporation. This example is
discussed in Chapter 6.
Deregulation has been another major policy influence on planning. It was expressed in the
Sturgess Report as the need to reduce the 'red tape' involved in public administration93. The
Sturgess Report reinforced the perception that 'red tape' was a major impediment to business
investment in NSW although it conceded94 that "in many ways red tape is the price we pay
for open and accountable government." The Report acknowledged that in relation to public
participation, however, the perception did not match the reality. The Report concluded:
"One aspect of the process of public participation which has been frequently
criticised within government is the perceived abuse of third party appeal
rights. A great deal of mythology has grown up around third party appeals and
the impact which they are said to have on development, although the various
investigations which have been made into this issue over the years have
invariably failed to substantiate this."95
The NSW Government Green Paper Towards an Intrgrated Landuse, Planning and Natural
Resource Approvals Policy for New South Wales 'used a version of the deregulation
argument to support changes to the planning system. It stated that the "central task of the
current generation of policy reforms is regulatory policy integration, coordination and

93

Sturgess, 1994. See also NSW Government, 1996, Regulatory Innovation Regulation for Results,
Discussion Paper, NSW Government.

94

Sturgess, 1994, p. 42

95

Sturgess, 1994, p. 124
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consistency across government coupled wherever feasible, with 'smarter' regulatory
techniques that take advantage of marketplace dynamics".96

4.4.5

Institutional and governance issues

In a study of regional governance structures for sustainability it was observed that 'top down'
solutions are increasingly being recognised as unworkable.97 This realisation is reflected in
the significant growth in the number of regional bodies with a role in the implementation of
ESD policy.9 8 One of the main institutions which have become involved in the formulation of
sustainability policy in Sydney are the Regional Organisations of Councils (ROCs).
These bodies have produced a variety of documents which are designed to assist local
government m implementing sustainability. The IMROC design policy guidelines were
mentioned earlier. Another example is the Sustainability Background and Discussion Paper
and Draft Guidelines for Decision Makers produced by the Southern Sydney ROC. These
documents contain practical, easy to read design suggestions.
The activities of the ROCs may also have implications in relation to the financing of
sustainability projects. For example, the Greenweb for Sydney,99 which was prepared for the
Sydney ROC has reportedlyioo been used in the preparation of regional strategies for the
allocation of funding under the Commonwealth's Natural Heritage Trust Biodiversity

96

New South Wales Government, 1996.

97

Dore J. and Woodhill J., 1999, Sustainable Regional Development, Final Report, Greening Australia,
CanbeiTa, p. 15

98

Dore and Woodhill,1999, identified at least 80 organisations involved in regional development issues in
Greater Western Sydney (p. 131).

99

Seidlich B., 1997, Greenweb for Sydney A Vegetation Management Plan for the Sydney Region, Sydney
Regional Organisation of Councils.

lOO

Local Environs, Newsletter of Environs Australia- the Local Government Environment Network, Vol. 9
No. 2 June 1998 p. 5
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Program. At the local level, many councils have formulated environmental management
plans which address urban sustainability issues. 10 1 There is however, little evidence that such
plans have been implemented during the land use decision making process.

CONCLUSION
This Chapter has discussed the major policy influences on the planning of Sydney, the
mechanisms which have been adopted for policy implementation and some of the planning
instruments. Urban consolidation has been promoted as the 'quick fix' solution for achieving
ecologically sustainable urban development. But this Chapter has shown that reliance upon
urban consolidation alone, as a mechanism for implementing ESD principles is simplistic.
Examples were provided of urban consolidation planning instruments which perpetuate car
dependancy.
The planning focus on urban consolidation and other policy measures discussed in this
Chapter, such as catchment management, has occurred without the adoption of sustainability
planning processes. Sustainability policy has been implemented through other policy
measures which have primarily been concerned with reducing 'red tape'. Land use and
transport decision making for land release programs on the urban fringe and major new road
transport infrastructure projects, have been largely unaffected by sustainability policy. The
next Chapter provides some historical background to the current operation of urban planning
law, which is the focus of the remainder of the thesis.

101

See for example, Baulkham Hills Shire Council, Environmental Management Plan which at S4-3 contains
the goal of developing a long term sustainable planning perspective on town planning issues in the
Baulkham Hills Shire.
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THE FIRST GENERATION: TOWN AND COUNTRY PLANNING

INTRODUCTION
"Prima facie it is lawful to erect what one pleases on one's own land."

1

"Derogation from private rights in favour of controls imposed in the perceived
public interest is the essential subject of town planning legislation and there is
no room for surprise when the application of the legislation in detail causes
such derogations." 2
These two seemingly contradictory judicial statements reflect the constant tension in planning
between private rights and public interest. This Chapter examines how this tension was
resolved in early NSW town planning and local government legislation. Such legislation is
termed first generation planning law.
The origins of the present planning system were the separate systems which applied to the
regulation of subdivision and building control under Parts XI and XII the Local Government
Act 1919. Although these separate systems have now ceased to have any substantive

operation, they are relevant in relation to the historical context of planning. An understanding
of the origins of modem planning law provides an explanation for the characteristic view of
the planning system as primarily a system of development control.

Smithers J, Federal Court, Kent v Johnson (1973) 21 FLR 177.
2

Pearlman CJ, Land and Environment Court of NSW, Ranjon International Holdings Pty Ltd v Rockdafe
Council (1994) 83 LGERA 10.

133

Chapter 5
5.1

THE FIRST GENERATION : TOWN AND COUNTRY PLANNING

THE LEGISLATIVE FRAMEWORK FOR TOWN PLANNING

The rationale for the enactment of the Local Government Act 1919 was discussed in Chapter
1. Major amendments occurred in 1928 when s. 309 was amended3to empower the Governor
upon application by the council, to prohibit the erection or use in a proclaimed residential
district "of any building for the purpose of a residential flat". This became the basis for the
separate treatment in planning law of dwelling houses and multi unit accommodation. This
separate treatment continues in current planning law, with consequences for sustainability
which are considered in the next Chapter.
The introduction of comprehensive town planning legislation in NSW was achieved in 1945.4
The main aspects of the planning system were:

e

the introduction of planning schemes;

e

the constitution of the Cumberland County Council as a planning institution with
significant responsibility for planning in the Greater Metropolitan Region;

•

provision for payment of compensation to people whose interests were adversely affected
by the operation of planning schemes.

These provisions were described as resulting in a "rigid inflexible system which operated
primarily by attempting to separate out incompatible uses and which to some extent reflected
past and continuing development trends rather than encouraging new trends. 5"

3

The Local Government (Amendment) Act 1928 provided for the inclusion of para (f) in s. 309. Further
amendments were made to Part XI (in relation to flats) by the Local Government (Regulation of Flats) Act
1940.

4

Local Government (Town and Country Planning) Amendment Act 1945.

5

Pearson, 1994, pp 161 -162.
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The first comprehensive town plan for the GMR was contained in a Schedule to the Local
Government (Amendment) Act 1951. The County of Cumberland Planning Scheme Ordinance

was an outline plan for Sydney which was formulated by the Cumberland County Council, a
body established under the 1945 legislation. The Cumberland County Council was the only
regional planning institution which has ever had statutory responsibility for planning in
Sydney.

5.2

SUBDIVISION CONTROL

Running parallel with the early town planning processes, were the separate processes which
applied to the control of land subdivision and building. These controls constituted other
important aspects of early land use planning in NSW.

5.2.1

Subdivision as a proprietary right at common law

Subdivision ofland is the process by which a parcel ofland (sometimes referred to as land 'in
globo') is broken up into two or more smaller lots with separate titles. 6 At common law, there
were virtually no restrictions in relation to subdivision of land. Murray Wilcox regarded the
right to subdivide at common law as "not an indulgence but a real and substantial proprietary
benefit" .7 He described the common law process as operating so that:
"a landowner who was desirous of subdividing his lands or of opening a new
public road through them was perfectly free to do so. He required the consent

6

Section 4 B( l) of the EP A Act defines subdivision of land as "the division ofland into two or more parts
that, after the division, would be obviously adapted for separate occupation, use or disposition ... "

7

Wilcox M., 1967, The Law of Land Development in New South Wales, Law Book Co. Sydney at p.2l.
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of no-one. He subdivided by conveying different parcels of land to different
purchasers and the subdivision was as good as his title to convey". s

Mant and Neilsen noted that "the activities of the Surveyors General in laying out roads and
subdividing Crown Lands to provide Crown allotments for sale or allocation, provided an
early form of town and agricultural planning".9 Later, the practice of identifying which
parcels of 'the wastelands' were not available for alienation to the private sector, developed
into a form of land use planning. Such areas were designated as 'reserves' for particular public
purposes.

5.2.2

The subdivision approvals provisions of the Local Government Act 1919

Until July 1998, Part XII of the Local Government Act 1919, which was the first town
planning control to operate in NSW, still technically applied to Torrens Title subdivisions.IO
Between 1919 and the coming into force of the EP A Act in 1980, a large body of judicial
opinion developed in relation to the interpretation of the considerations contained in Part XII.
In Hunter District Industries Pty Ltd v Newcastle CC

11

it was held that a Council had the

power to impose conditions under ss 331 and 332 of the Local Government Act 1919 but such
conditions were not to be at variance with both the existing state of development and recently
granted approvals to other subdivisions in the locality.

8

ibid p. 3

9

Department of Industry, Technology and Commerce, July 1988, Review of Residential Development
Approval Processes - A Discussion Paper prepared by John Mant of PFS Consultants Pty Ltd in
association with Lindsay Neilson and Associates, AGPS, Canberra p. 29.

10

Although Part XII was of limited application in later years because most planning instruments provided for
subdivision to be subject to development consent.

!1

(1957) 2 LGRA 240
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The considerations relevant to applications for subdivision were contained in s. 333 of the
Act. This section remained in force subsequent to the passage of the EP AAct although it
contained different provisions depending on whether development consent for the subdivision
was required. Section 333(1) provided that in respect of any application for approval of a
subdivision of land, the council take into consideration (inter alia)(a)

the size and shape of each separate parcel;

(c)

the situation and planning of the separate parcels m relation to public
convenience, present and prospective

(e)

whether the district is or probably will be a residential district.

Section 333 (lA) applied to applications which did not require development consent. It
provided in these circumstances that the council take into consideration (inter alia)(a)

the matters enumerated in subsection (1)

(b)

the standard number of houses to the hectare fixed by the council

(d)

the provision of any environmental planning instrument, including the use to
which the land is proposed to be, or may be put following the subdivision in
accordance with or consistently with that instrument; and

(e)

whether any trees on the land should be preserved:
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Interpretion of the subdivision approvals provisions by the Courts

The Part XII subdivision approvals provisions were considered in many cases by the Land
and Valuation Court and the Supreme Com1. Although it is no longer of direct relevance, this
case law still has indirect significance in NSW. 12 Some of the cases which had a particular
influence on the interpretation of s.333 are discussed here in order to demonstrate an
understanding ofthe significance ofthese provisions in the evolution of planning law.
A notable aspect of the cases was a reluctance to apply planning controls to subdivisions. In

Burwood MC v Parkes Developments Pty Ltd13 Hardie J concluded that it was not the
function of a planning scheme (an early form of planning instrument) to control the
subdivision ofland. In considering the role of s. 333, His Honour stated:
"s. 333 is in general exhaustive of the considerations which may be taken into
account in an application for subdivision .. .In considering the matters
prescribed by s.333, or by some other relevant provision, all those aspects of
public interest may be taken into account which would be relevant to the
matters thus specifically prescribed for consideration. For example, m
considering the size of the parcels in a proposed subdivision it would be
proper to have regard to all the aspects of public interest which may be
relevant to such a consideration. But it is not permissible to invoke some
general notion of public interest in order to add new heads of discretion to
those enumerated under s. 333 or conferred by some other relevant provision:

12

Although the case law discussed here is no longer directly applicable to subdivision decisions under the
EP A Act, its significance can be measured by the extent to which the current law and practice in relation to
subdivision reflects the earlier principles.

13

(1965) 82 WN (Pt 1) NSW 261 at 264-265, 10 LGRA 414 at 418.
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Howard Hargrove Pty Ltd v Penrith MC (1958) 3 LGRA 260 at 262-263. See
also Fiorino v Ryde MC (1958) 3 LGERA 266 at 267 ... "
By rejecting the applicability of general public interest considerations in the interpretation of
s.333, the decision in the Parkes Development Case was an example of the restrictive
common law approach to statutory planning controls. The view that such controls should be
strictly construed due to their potential affect on private property rights was expressed in a
number of other cases.
In Stewart v City of Oakleigh,

14a

decision in relation to an application to subdivide under the

Victorian Act, Hudson J. limited the extent to which public interest considerations were
relevant to the consideration of subdivision applications. His Honour held that: !5
"The private interest of the applicant presumably will be served by his
proposal but it must give way before reasons of public interest if there are any
and they are regarded as sufficient. But the right of an owner of land to use it
as he wishes so long as he causes no harm to his neighbours or other members
of the local community is not lightly to be set aside."
This theme was also apparent in Claros Pty Ltd v Kuringai MC

16 •

The Council had rejected

an application for a residential subdivision in respect of residentially zoned land. The reason
for the Council's refusal was that the subdivision would result in a despoiling of a uniquely
attractive parcel of land and would produce a scar on the landscape. In allowing the
subdivider's appeal, the Land and Valuation Court held that because the land was zoned

14

(1962) V.R. 268

15

at 272

16

(1974) 2 LGATR 186
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residential and there was no proposal to acquire the land for open space purposes, the owner
should not be unreasonably prevented from developing the land for residential purposes.
The Claros Case case could be interpreted as establishing that a pnma facie right to
subdivide and develop land which had been zoned for a particular purpose, existed under the
planning process which formerly applied in NSW. Ryanl7 observed however "that
subdivision approval was simply the granting of authority to dispose of land in separate titles
and did not constitute authority to use the land or build upon it in any particular way."
Murray Wilcox stated that the cases did not mean that the clear provisions of the Act could be
read down by reference to a presumption against interference with the rights of individual
landholders. 18

5.2.4

Limits on the incorporation of public interest considerations in the subdivision
approval process

It is not necessary to identify the precise relationship between land use control and the
application of the provisions of the former subdivision approvals process under the Local

Government Act 1919, as these provisions no longer apply. It is however important to observe
that the reading down of the notion of public interest by the courts, resulted in landholders
receiving considerable benefits.
Although the subjects for consideration in relation to subdivision under s.s. 333 (1) and (lA)
were not unlimited, there was scope under these provisions for matters of general public
interest to be taken into account. But the Courts rejected this approach. The cases reflect the

17

1987, p. 200 quoting Smith v Randwick M C. (1950) 17 L.G.R. (NSW) 24; Meath Pty Ltd v Angaston D.
C. (No. 3) (1984) 51 L.G.R.A. 107.

18

Wilcox, 1967 at p. 37
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view that the proper role of the planning process is to bring about decisions which facilitate
land development rather than the broader public interest. These decisions therefore had a
highly persuasive effect on the implementation and evolution of statutory planning controls.
The potential incorporation of public interest considerations in the approvals process by local
government planners was subjected to a 'chilling effect' by these decisions. Later Chapters of
this thesis will demonstrate that the current dominant view of planning is little changed.
Finally, there was of course no specific mention of considerations which are relevant to
sustainability, such as energy efficiency (eg road and block orientation) or biodiversity.
Although s. 333(1A) (e) provided that the Council take into consideration whether any trees
on the land should be preserved, this was hardly sufficient consideration ofbiodiversity.

5.3

CONDITIONS OF CONSENT

The practice of Councils to approve subdivisions subject to the imposition of conditions is
another aspect of the early regulation of subdivision which has a significant influence on
current planning law.

5.3.1

The origins of developer contributions

Just as the Courts were reluctant to support council rejection of subdivision applications, the
Courts were originally reluctant to support the imposition of conditions. Whitrnorel9 observed
that "in earlier times the Courts leaned fairly heavily against the requirement of a contribution
of land or cash. The proprietary rights of the individual were regarded as paramount." For

19

Whitmore H., 1981, Local Government and Environmental Planning Law in NSW, Law Book Co, Sydney,
p.l07
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example, in Forsberg v Warringah Shire Council20 the Supreme Court held that the Council's
imposition of a condition requiring subdividers to dedicate foreshore land as a reserve was
too onerous. The Court held this was a burden which should not fall upon the owners. If
greater public access to the foreshore was considered desirable, the burden should fall upon
the public as represented by the public authority, rather than upon the subdivider.
Another case where the Council's power to require subdivider contributions was restricted
was Hanly v Hornsby Shire Counci/21 . In that case Sugarman J rejected the Council's
argument that it was entitled to have regard to the needs of the public generally and supported
the appellant subdivider's argument that the Council only had power to consider local
amenity - "only so much as was needed for the purposes of the future owners or inhabitants
of the allotments created by the subdivision."
The decision in Lloyd v Robinson22 was one of the few occasions when the High Court has
considered the scope of planning controls. The High Court held that Western Australian
planning legislation had taken away the proprietary right to subdivide without approval but it
enabled landowners to obtain approval "by complying with any conditions ... which might be
imposed bona fide within limits."23
Yet in Warringah SC v Amour24 Else Mitchell J held that a Council's decision to impose a
condition of subdivision approval under s. 333 (2) was valid despite the Council's intention
to apply the contribution towards the general improvement and embellishment of public

20

(1922) 6 LGR 80

21

(1954) 19 LGR (NSW) 214

22

(1962) l 07 CLR 142

23

(1962) 107 CLR 142 at 154

24

( 1972) 2 NSWLR 328; 25 LGRA 354
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reserves in the vicinity. These decisions led Wilcox to conclude25 that Section 333 (2) of the
1919 Act which allowed Councils to levy cash contributions in lieu of requiring dedication of
reserves, only applied where the Council could show that the subdivision created a need for
land to be provided as a public reserve.

Different judicial opinions in relation to the precise meaning of the Act have ceased to have
any practical application. The significance of these cases is the apparent determination by the
Courts to limit the circumstances in which developer contributions are payable. Another
important legacy of the subdivision system was that it led to the creation of many small
isolated urban bushland reserves which are now significant for biodiversity conservation.
Particular planning issues in relation to these reserves are discussed in later Chapters.

5.3.2

The power to impose general conditions of consent in the public interest

The general law in relation to the validity of conditions of consent imposed under section 29
(1) ofthe English Town and Country Planning Act 1971 was stated by the House of Lords in

Newbury DC V Secretary ofStatefor the Environment. 26 Section 29 (1) provided that "a local
planning authority ... may grant planning permission, either unconditionally or subject to
such conditions as they think fit. .. " The House of Lords held however that the power to
impose conditions was not unlimited. It formulated a three part test which required that
conditions:

be imposed for a planning purpose;

fairly and reasonably relate to the development for which permission is given;

25

Wilcox, 1967, p 95

26

[1981] AC 578.
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be reasonable i.e. a condition which a reasonable local authority properly advised might
Impose.

The judgment of Lord Denning in Pyx Granite Co. Ltd. v Ministry of Housing and Local

Government2 7 was cited with approval in Newbury. Lord Denning in Pyx Granite regarded
the public interest as amounting to an "ulterior object" of planning. He held that:
"Although the planning authorities are given very wide powers to impose
'such conditions as they think fit' nevertheless the law says that those
conditions, to be valid, must fairly and reasonably relate to the permitted
development. The planning authority are not at liberty to use their powers for
an ulterior object, however desirable that object may seem to them to be in the
public interest."28
These decisions were followed in NSW. In St George Building Society v Manly Councif,29 it
was held that a condition imposed under s. 91 of the EP A Act requiring a developer to
provide a pedestrian walkway across land to be developed was invalid because it did not
satisfy the second and third test in New bury.
Senior Assessor Bignold reached this conclusion despite evidence from the Council's town
planner that a public arcade was necessary to facilitate pedestrian movement through the
town centre. He held30 that the "slight public detriment" in the reduction of pedestrian
convenience was outweighed by the "considerable private detriment to the appellant by

27

[ 1958] 1 QB 554

28

at p. 572

29

(1982) 3 APA 370

30

at 376
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virtue of denying it the opportunity to redevelop its existing premises in the manner it
considers will best serve it's business interests. 00"

Limitations on the power of councils to impose conditions in the public interest is still the
foundation of the law in relation to developer contributions recoverable under s. 94 of the
Act. It is suggested in the next Chapter that the continuing limitation on Council's ability to
recover financial contributions from developers is a major impediment to urban planning for
sustainability

5.3.3

0

U mm.ccessful attempts to create a system for :recovery of general financial
contributions from developers

This Chapter has shown that the law of town planning in NSW contained a strong
presumption against any general obligation on developers to provide contributions to the
Council in the form of land or cash, in return for subdivision or development approval. From
time to time the desirability of the imposition of a general contribution during the land
development process has been advocated. There have been attempts to recover general
financial contributions from the beneficiaries of plamring decisions, in relation to the increase
in value of land which arises from land use changes, but both attempts failed.
The Land Development Contribution Management Act 1970 NSW was a legislative
mechanism for the collection of a 'betterment tax'. It provided for a percentage of any
increase in land value brought about by land use change, to be returned to the State. It should
be noted that the Act specifically provided for such monies to be paid into a fund, which was

145

Chapter 5

THE FIRST GENERATION: TOWN AND COUNTRY PLANNING

to be applied for public purposes including the provision of rail services and other transport
facilities.3 1 However, the Act did not survive- by 1973 it had been repealed.
The most comprehensive attempt to bring about a national approach on this issue was the
Commission of Inquiry into Land Tenures (the Else Mitchell Inquiry). The Inquiry
recommended a fundamental reordering of the planning system in accordance with the
"growing recognition that there must be a radical re-appraisal of the rights and obligations
which attach to land". 32 The Report was based on the principle that differences in land value
which arise from land use decisions should be borne by the community rather than the
particular landowner. Thus the Else Mitchell Report recommended the imposition of a
financial contribution on developers and proposed a system for the reservation of
development rights. It specifically acknowledged the desirability of eliminating private
financial gains and losses from planning decisions which was considered desirable as a
matter of social equity.33
The contents of this report may provide an explanation for the views of Else Mitchell J in the
Warringah Case discussed above (at 5.3.1). In that case His Honour supported a much
broader view of the Council's power to impose financial contributions as a condition of
subdivision approval, than the interpretation of this power in cases decided by other judges. It
appears that this particular judge understood the importance of widening the scope for
mandatory developer contributions and was a powerful advocate for this view. It is apparent
however that the arguments of Else Mitchell J. did not find wide support among either his
fellow judges or legislators.

31

Section 54 (4) (b)(iii)

32

Else Mitchell Report, 1976, p. 13.
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PLANNING INSTITUTIONS

5.4

Centralisation of planning began under the State Planning Authority Act 1963 when the
Cumberland County Council was abolished and a new centralised planning structure was
created. The demise of the Council only a few years after its creation coincided with the
formalisation of a role for the State Government in planning. In introducing the State
Planning Authority Bill into the NSW Parliament, the Minister (Pat Hills) asserted that:
"experience has shown that statutory planning requires overall coordination on
a level higher than that of local government and the government considers that
this should be taken at the State level so as to ensure that the development of
land is planned and coordinated having regard to State and regional, as well as
local, considerations".34
The functions carried out by the State Planning Authority were later taken over by the
Planning and Environment Commission,35 then by the Department of Environment and
Planning. This Department was subsequently split and a separate Environment Department
created. The Department of Planning is now the Department of Urban Affairs and Planning
(DUAP).

33

Else Mitchell Report, 1976, p. 16.

34

Quoted by Wilcox, 1967, p. 194.

35

Under the Planning and Environment Commission Act 1974.
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Regional planning bodies

Centralised planning has been at the expense of regional planning, which effectively ceased
to exist following the abolition of the Cumberland County Council. 36 Prior to the introduction
of the EP A Act, recommendations to create regional planning bodies to carry out regional
planning functions were contained in several major reports. A 1974 Report37 discussed the
proposed new planning Act and incorporated a model for regional planning. The
recommended model included regional planning councils, with primarily local government
representatives and advisory councils with a majority of citizen representatives. This Report
supports the conclusion that regional planning institutions were initially regarded as an
integral part of the NSW planning reforms which were subsequently contained in the
EPAAct.
The Recommendations of the 1974 Report were quoted with approval in the report of the
Else Mitchell Inquiry which concluded that;
"we adhere to the view that many planning issues need to be considered on a
level below that of a State government ... but above the level of a single local
council. We also remain convinced that it is undesirable for local councils to
make the fmal decisions on controversial development proposals. But we
recognise that there is a major role for local government in developing nonstatutory guidelines against which particular proposals may be judged."38

36

Although it should be noted that the State Planning Authority Act (ss 22 -24) did contain provision for the
constitution of regional planning districts and the appointment of regional planning committees to make
recommendations to the Authority in relation to any matter which may affect the planning of the district.

37

Minister for Planning and Environment, 1974, Towards a New Planning System for NSW, First report,
Government Information and Sales Centre, Sydney.

38

Else Mitchell Report p. 28.
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At this time, another Commonwealth Report also recognised the desirability of regional land
use planning. 39

It is not known why these recommendations were not implemented. Responsibility for

regional land use planning under the EP A Act rests with the Director of Planning. In the
absence of regional planning institutions, it could therefore be argued that despite provision
in the EP A Act for the preparation of REPs, regional planning in NSW does not strictly
exist. 40 The centralisation of decision making, which is discussed in the next Chapter as a
dominant feature of planning in recent years, is directly contrary to the recommendations of
these reports. The proposed framework for regional planning would, if adopted, have
provided an institutional setting for sustainability planning at the regional level.

5.5

BUILDING CONTROL

The separate statutory regimes for subdivision, building control and town planning were
based on largely artificial distinctions. The strict historical separation between subdivision
and building control is evident from the remarks of Sugarman J in Smith v Randwick MC
where His Honour said:
"The approval of a subdivision is in law the approval of a subdivision
simpliciter and not its approval which any conditions or for any particular
purpose such as shops, dwellings, etc ... The question what sort of building may
be erected upon the respective blocks is one which in strictness arises for
decision later when it is sought to build on them and one which will be

39

Parliament of the Commonwealth of Australia, !975.

40

This issue is fully discussed in Chapter 6.
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affected by circumstances as they then exist... The Local Government Act does
not attribute any particular effect to approval of subdivision as regards the uses
to which the subdivided land may be put, or the buildings which may be
erected upon it."

5.5.1

The regulation of building structure and sanitation

The first building legislation which applied in the Greater Metropolitan Region was the
Sydney Building Act 1837 3 Vie No. 14 which applied to the town of Sydney and instituted a
system of building supervision by building surveyors. The Local Government Act 190642
gave councils powers in relation to:
"The regulation of the erection of buildings as to height, design, structure,
materials, building line, sanitation and the proportion of any lot which may be
occupied by the building."
The main characteristics of the early building control system were "habitation standards,
design and siting, structural adequacy and fire safety. The criteria were primarily directed at
public health and safety issues. Design and siting criteria were included primarily on health
and safety grounds, rather than to achieve civic design or 'amenity' objectives. "43
The mam instrument of building control was Ordinance 70. It provided for a range of
mandatory health and building standards and was enforced by building inspectors employed

41

(1950) 17 LGR (NSW) 246 at p. 250.

42

Section l 09 (x I iii).

43

Mant and Neilsen p. 29.
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by local councils. Ordinance 70 did not contain any provisions which could be considered
relevant to sustainability.

5.5.2

Continuing separation of development and building control

The continuing statutory separation of development and building control remained a notable
feature of local government law after the enactment of the Local Government Act 1993 (LG
Act). The LGAct provided for the application of any relevant regulation or any local policy
which has been adopted under Pt 3 of Ch 7 of the Act. Sections 89 (2) and (3) applied where
no regulation had been prescribed or local approvals policy has been adopted. In these
circumstances according to Zada Lipman, a council was required to take into consideration
all matters relevant to the application and give effect to the applicant's objectives to the
extent to which they are compatible with the public interest (s 89 (2)). In considering the
public interest, a council was required to consider, inter alia, the "protection of the
environment" (s. 89 (3) (a)).44

The application of s. 89 (2) and (3) was extremely limited however, because the Local

Government (Approvals) Regulation 1993 was a relevant regulation. Cl 12(1) of the
Regulation, (which reflected the matters which had previously been contained in Ord. 70),
contained the matters for consideration by council in determining whether to approve a
building application. These were:

44

(a)

drainage, ventilation, lighting & healthiness of the building;

(b)

design, materials, stability, building line and height;

Lipman Z., 1995, "Building Approvals and Pt 5 of the Environmental Planning and Assessment Act 1979"

EP LJ 348 at 349
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size, height and lighting of rooms.

Further, cl 12 (2) provided that in addition to the matters in sub clause (1), the council was
required to take the following matters into consideration if consent under the EP A Act was
not required in respect of the erection of the building:
(d)

whether any trees on the site should be preserved;

(e)

any development standards within the meaning of the EP AAct applicable to
the erection or use of the building.

Division 7 of the LG Act (Performance Standards) was also relevant. Section 52 (1) provided
that the standards for approved activities, in addition to the standards set out in the
Regulation, were the standards set out in the Building Code of Australia. These provisions
were interpreted in Herring Daw & Blake NSW Pty Ltd v Gosford City Council

45 where

Talbot J. in the Land and Environment Court considered the application of Part 5 of the EP A
Act to the granting of building approvals under the LG Act. Talbot J. held that the
requirement of s 111 EP A Act applied and the Council was required to take into account to
the fullest extent possible all matters affecting or likely to affect the environment by reason of
the erection of the building. The argument that the Court was not required to take into
account general planning matters in its consideration of a building application was rejected.
The decision meant that Councils were required to take into account a broader range of
considerations than those set out in the Regulation. Yet this did not mean that Councils were
required to consider ecological sustainability. Section 111 requires the decision maker to

45

(1995) 87 LGERA 220,
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"take into account to the fullest extent possible all matters affecting or likely to affect the
environment".

In 1998, integrated approvals legislation came into operation which resulted in the removal
of the requirement to obtain separate building, subdivision and development approvals. This
legislation is discussed in Chapter 6.

5.6

THE RIGHT TO USE LAND FOR THE PURPOSES OF A DWELLING HOUSE

In both the content of planning instruments and their interpretation by the Courts, particular
rights to build and occupy detached houses in residential areas have long been recognised in
NSW. In one case Sugannan J referred to the prima facie right of a purchaser of a residential
lot "to erect on it a dwelling-house which will satisfy reasonable family requirements." 46

In general, detached dwellings did not require development approval. Apart from matters
pertaining largely to light and ventilation, as provided under section 313 ofPart Xl ofthe Act
and Ordinance 70, there were no other controls applied to detached dwellings.

The likely explanation for the less onerous planning requirements for detached houses in
comparison with multi unit dwellings was the historic preference in planning for low density
development. Sandercock observed that the desirability of low density development became
"the overriding principle of planning" and was enshrined in the first English Housing and
Town Planning Acts of 1909 and 1919.47

46

Wright v Manly Municipal Council (1958) 4 LGRA 29 at 33

47

Sandercock, l975,p. 14
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The right of access to a dwelling house

5.6.1

The land use rights of the occupier of a dwelling house have been held to extend to the use of
private methods of transp011, including a helicopter, without development consent. In

Warringah Shire Council v Raffles, 4 8 it was held that such an activity was ancillary to the
residential use. The Court decided that:

"The very idea of a dwelling house presupposes that the occupants may have
some means of private transport kept at hand to travel from the dwelling house
to their place of work, shops, social occasions, and other places. In the present
case I do not see any reason to treat the use by Dr Raffles of a helicopter as
being ... different in principle to the use by him of a motor car. .. It should be
regarded as a use of the land for the purpose of a dwelling house on the land."

A more recent decision has however placed a limitation on a landholder's access. In Packham

v Minister for the Environment and Anor, 49 the NSW Court of Appeal held that the Minister's
decision to issue a licence to enable a landholder to obtain access through a National Park, (to
build a house on adjoining property), was invalid. In this case the Court (per Kirby P.) held50
that the public right of access to a National Park should not be infringed and was violated by
the proposed "private driveway for private purposes to a private home owned by private
individuals through a portion of a public national park."

48

( 1978) 38 LGRA 306, quoted by Pearson 1994 at p. 191

49

(1993) 80 LGERA 205

50

at 211
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Although the right to access and use land for the purpose of a dwelling-house and ancillary
purposes is extensive, it is not absolute. At least where the land adjoins a National Park,
private use rights appear to be outweighed by public interest considerations.
The history of the law in relation to the building and use of dwelling-houses illustrates two
themes of this thesis. Firstly, the extent to which planning law has facilitated the rights of the
landholders to use land. Secondly, the perceived desirability of the low density suburban
house with ancillary use of private transport.

CONCLUSION
An understanding of 'first generation' town and country planning law is a necessary

precondition to an accurate understanding of the present system. The legal impediments to
urban planning for sustainability have evolved from previous statutory regimes for planning,
subdivision and building control. These regimes regarded planning questions as primarily
related to amenity and building control as primarily concerned with health and safety.
Subdivision control contained some scope for the imposition of public interest considerations
but the planning system was designed essentially to facilitate the disposal and use of land as a
commodity. In the next Chapter, it is argued that this has remained the dominant purpose of
environmental planning law, despite the enactment of the Environmental Planning and

Assessment Act 1979, which commenced operation on 1 September 1980.

155

Chapter 6 ENVIRONMENTAL PLANNING LAW :TOWARDS SUSTAINABILITY?

INTRODUCTION
The purpose of this thesis is to identify the legal barriers to urban planning for sustainability
and suggest methods for overcoming them through the application of sustainability planning
processes. Earlier Chapters provided an overview of ESD principles and the application of
these principles in the context of planning for sustainable cities. Urban planning for
sustainability was defined as planning to reduce the ecological footprint and improve the
liveability of the city.
This Chapter discusses some key aspects of urban planning law in Sydney. It has three
objectives. Firstly the Chapter provides a detailed description of the legal framework which
applies to the construction of new urban development and urban infrastructure. Secondly, the
Chapter reviews the extent to which ESD principles are recognised within planning law.
Thirdly, the Chapter identifies and describes some of the impediments to sustainability which
arise under the current law.
The environmental planning system discussed in this Chapter compnses the statutory
decision making framework for landuse planning and development control under the EP A
Act, together with the functions of State agencies and local government under other related
legislation. The issues of urban consolidation and threatened species are significant issues in
this context but they are not considered in this Chapter. Urban consolidation was discussed in
Chapter 4 and threatened species law is the subject of Chapter 9.
The central issue to be addressed in this Chapter is whether sustainability planning processes
can be successfully grafted onto existing development control and landuse planning laws and
institutions. This issue is discussed in terms of the theoretical framework developed in
Chapter 3 which is applied to the following aspects of the law:
156

Chapter 6 ENVIRONMENTAL PLANNING LAW :TOWARDS SUSTAINABILITY?
•

zoning and rezoning of land;

•

integrated planning;

•

development and building control;

e

institutional frameworks for urban infrastructure providers;

•

urban development cost recovery through levies and rates;

•

'objective-led' ESD and environmental management;

e

public participation.

6.1

ZONING AND REZONING 1

The zoning of land creates and satisfies development expectations in the community. Land
use planning, primarily through zoning, is also believed to be appropriate for dealing with
sustainability. The first question to be addressed in this Chapter is whether sustainability
planning can be carried out under the land use planning provisions of the EP A Act or
alternatively, whether these provisions are an impediment to urban planning for
sustainability.

6.1.1

I:nt:roduction to the EP A Act

The EP A Act was a legislative response to growing environmental awareness which emerged
in the community during the 1970s. The Act's central purpose was to create a framework for
environmental planning, which enabled the 'balanced' consideration of development needs
and environmental protection. Environmental planning law is described in this thesis as
'second generation' planning law. The general purpose of the Act is apparent from the second

Part of 6. J was included in Sperling K., 1994, Urban development in NSW: A case for reform of planning
law and land use policy, an unpublished dissertation submitted in part fullfillment of the requirements for
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reading speech of the Minister for Planning. In introducing the BilF into the NSW parliament
Paul Landa stated that the legislation had three distinct objects:
"first, to promote the social and economic welfare of the community and a
better environment by the proper management, development and conservation
of the state's natural and man made resources; second, to share government
responsibility for environmental planning between the state and local
government and third, to increase the opportunity for community involvement
in environmental planning and assessment."
Part 3 of the EPA Act, which deals with the land use planning system, is the major focus of
this Chapter.3 There are three types of planning instruments made under Part 3, known as
Environmental Planning Instruments (EPis). They are:

•

Local Environment Plans (LEPs);

1111

Regional Environment Plans (REPs);

1111

State Environment Planning Policies (SEPPs).

Parts 4 and 5 of the EP A Act, which deal with the development control or "approvals"
process for particular projects, are also relevant.

the degree of Master of Laws, University of Wollongong. This information is provided in accordance with
rule 3.5.9.5 ofthe University of Technology Sydney.
2

Landa Hon. D.P., Environmental Planning and Assessment Bill 1979 Second Reading, NSW
Parliamentary Debates (Hansard) Legislative Council and Legislative Assembly, 21 November 1979.

3

This thesis does not contain a general description of the EPA Act. For a comprehensive review of the
provisions of the Act see Farrier D., Lyster R. and Pearson L., 1999, The Environmental Law Handbook
(3rd ed), Redfern Legal Centre Publishing, Sydney.
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6.1.2

Land as a product and planning as a pipeline

The major focus of this Chapter is land development on the urban fringe. 4 The land
development process involves several steps, through which undeveloped 'en globo' land is
converted into the 'product' of subdivided residential lots. Those steps are:

•

The strategic planning process (inclusion in Urban Development Program (UDP),
rezoning and preparation of Development Control Plans);

e

Provision/augmentation of major infrastructure;

e

Subdivision/ Development Application (DA) approval process;

•

Financing of development;

•

Subdivision construction, title registration and sale of subdivision or residential project.

Mant and Neilsen 5 regarded the primary focus ofthe approvals system on the urban fringe as
detennining subdivision patterns, with the tendency:

"

for councils to insist on larger blocks than may be necessary for the

particular developer's house designs. The control system has to treat each lot
as an island and relate setbacks to the lot boundary rather than to what might
be occurring outside the perimeter of the lot. Other matters work against the
viability of design, build, subdivide developments. As "unusual" or "nonstandard" developments, comprehensive schemes will tend to be judged more

4

In relation to the CBD, a special statute (City of Sydney Act 1988) applies. Under that Act, the Central
Sydney Planning Committee exercises the functions under Part 3 EPA Act which are set out in this
chapter.

5

Mant and Neilsen, 1988, at p. 39.
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carefully and may be subject to higher requirements for car parking and
landscaping."

Mant and Neilsen distinguished the development approval system from a licensing system
because the approval once granted, is related to the land rather than the applicant. 6 The
principle that development consent runs with the land was referred to by Justice ElseMitchell in Ryde Municipal Council v The Royal Ryde Homes & Anor when His Honour
stated that:
"it must not be overlooked that a consent to the development of land .. .is not
personal to the Applicant but enures for the benefit of subsequent owners and
occupiers, and in some respects a consent is equivalent to a document of
title. "7
A 1992 study into the land development process contained clear evidence that the
Department of Planning regarded its major role as facilitating the conversion of undeveloped
land into urban land. 8 A central aspect of that study, which is discussed below, was hostility
to input into the planning process from sections of the community, other than the
development industry.
On this view of planning it is development which needs to be planned for rather than human
needs. A persistent theme of the 1992 study and other planning documents discussed in this
thesis, is a concern to ensure that planning law is reformed to better cater to industry

6

ibid p. 5.

7

(1970) 19 LGRA 321

8

Travers Morgan Pty Ltd in association with Rose Consulting Group CDH Properties Pty Ltd, 1992, p. 4.
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demands. In no planning document is there any discussion of the extent to which those needs
are consistent with or contrary to the public interest.9

6.1.3

The designation of land under the urban development programs

The policy issues relating to the UDPs were discussed in Chapter 4. Mant and Neilsen
described the UDP process as the "first step in identifying lands which progressively move
into the development pipeline."IO Although they are a very significant component of urban
planning policy, the UDPs and the studies on which they are based seem to fall within a legal
vacuum. There is no provision for public participation or independent review of their
operation. They have no status under the EP A Act other than as a map attached to an REP.
No Environmental Impact Statement (EIS) or environmental study is required to be carried
out prior to their adoption or review.
The Land and Environment Court has considered the nature of the designation of land under
the UDPs. In M & W Bell v Roads and Traffic Authority, Unreported Land and Environment
Court, Decision No. 30430 (26 April 1995,) Bignold J considered the effect of the inclusion
of land (Rosemont) as an urban release area under the Illawarra Urban Development
Program. The case was a claim under the Land Acquisition (Just Terms Compensation) Act
1991 in relation to a decision by the RTA to resume land for a freeway. The land was zoned

Rural under the relevant LEP but prior to the resumption it had been included in the UDP.
The issue concerned the determination of the 'highest and best use' of the land in order to
determine the amount of compensation payable upon the resumption.

9

The NSW Government appeared to recognise the need for major changes in the way urban planning is
carried out in 1995, when it commissioned the Urban Strategies Group to report on planning in the Greater
Sydney Region. The Report was confidential and has never been publicly released. See Sydney Business
Review, March 15 1996, "Change system- or Sydney will continue decline says Govt report".
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Bignold J (p. 9) held that the valuation should reflect the likelihood of future urban land use.
He stated that "I find the highest and best use of Rosemont was its potential for some form of
future urban/residential development and although development was likely to be in the form
of standard residential subdivision ... the precise form and scale of the development would
only be ascertainable after proper and conventional planning studies had been undertaken."
The implication of this decision is that it is proper for land use decision making to occur at
the time of designation of land under the UDP. The statutory land use planning framework
only applies to determine "the precise form and scale" of the development. Rezoning is a
mere formality for UDP lands and yet this appears contrary to the statutory scheme of Part 3
of the EP AAct, which is to maximise public involvement. It is therefore difficult to see how
the operation of the public consultation process contained in Part 3 and described below, can
be a meaningful and adequate method of sustainability planning.

6.1.4

Zoning and development expectations

Land use on a particular site is govemed by the zoning which is generally set out in the
relevant LEP. Although for some sites, the relevant planning instrument is REP or SEPP.
Zoning is the legal mechanism whereby land is divided into different spatial categories and
displayed on a colour coded map for the area. The zoning is often contained in a zoning table
which appears as a schedule to the LEP. Land uses are defmed as permissible with consent,
permissible without development consent and prohibited. The most significant LEPs are

10

ibid p. 13
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those which cover entire local government areas or a significant proportion thereof. LEPs are
prepared by local councils, although the Minister can refuse to approve the plan. 11
Land is zoned residential where urban development is the dominant permissible land use.
Residential zones often contain restrictions on forms of development other than housing,
schools and convenience stores. For example, major commercial or industrial activities would
usually be prohibited uses in a residential zone. 12
It seems to be a planning convention that if land is zoned to allow for particular uses, even if

consent is required, the zoning of the land creates an expectation that consent for such
permissible uses will be granted.l3 Restrictive zoning has been the subject of a series of
recent cases in the Land and Environment Court where large amounts of compensation have
been awarded to landholders. These cases are discussed in Chapter 7.
In practice therefore, zoning creates development expectations which are in the nature of
development entitlements, even though no such specific rule of law exists. The profound
effect of this interpretation of zoning was acknowledged by Ryan who noted that even an

!I

EPA Acts 70 (l) (c).

12

Many recent planning instrwnents have adopted mixed use zones rather than the strict exclusionary zoning
approach described here. It is not known how many LEPs still exist which are based on exclusionary,
rather than mixed use zoning.

13

Kelly A.H and Farrier D., 1996, "Local Government and Biodiversity Conservation in New South Wales,"
13 EPLJ 374, at pp380-381 refer to this as the "culture of consent in local government" which assumes that
"if land is zoned to make a particular type of development pennissible with consent, approval will be
given, subject to conditions. The primary issue will be what conditions should be attached." For an
expression of the 'culture of consent' see the views ofMr Peter Loftus, the managing director of Ardel Ltd
which was the proponent of a housing subdivision which it proposed to locate in bushland which included
threatened species habitat. The bushland had been previously rezoned residential by the Council. The
subdivision was rejected by the local council and the Land and Environment Court. Mr Loftus, quoted by
Murray Hogarth in "Sydney's Kakadu 'under threat from housing project' ", Sydney Morning Herald,
March 8 1997 said: "I guess the option was for the council not to rezone the land originally". This case is
discussed in greater detail in Chapter 9.
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established and centralised government planning policy might not be able to displace the
zoning.l 4

6.1.5

Rezoning : wipeouts and windfalls

Major new urban developments often depend upon the rezoning of large areas of land and
require the preparation of a new LEP, which results in some land owners obtaining windfall
gains due to an increase in development potential and market value of their land. The
unavailability of these gains in relation to neighbouring land, has been described as the
"windfalls or wipeouts" nature ofrezonings. 15 Major rezonings should be distinguished from
'spot rezonings' which involve smaller areas of land where a particular development is
prohibited under the LEP. Farrier regarded spot rezonings as an aspect of project control,
falling outside the forward planning system.I6
Large stocks of vacant, residentially zoned land are central to the operation of the housing
industry. The Australian Housing Industry Council identified the supply of broadhectares
through the rezoning process as crucial to the industry. It claimed that "uncertainties
surrounding zoning and the rate of release of broadhectares increases the risk faced by
developers. A reduction in uncertainty will enhance the flexibility and responsiveness of the

14

Ryan P., 1987, Urban Development Law and Policy, Law Book Co., Sydney, at p 202.

15

Mant J., 1996, Tradeable Development Rights and other Mechanisms for Catchment Management,
Unpublished paper prepared for the Berowra Catchment Management Committee, at p. 27. This
characteristic of land use planning has been criticised by many of the authors discussed in this thesis. See
for example: The Else Mitchell Report 1975; Sandercock, 1990.

16

Farrier D., 1993, Environmental Law Handbook (2nd Edition), Redfem Legal Centre Publishing, Sydney p
84. Spot-rezonings can be used as a mechanism for avoiding public consultation requirements of the EPA
Act because there is a provision enabling Councils to exhibit the Draft Plan at the same time as a
development application under the new plan (s.72 K EPA Act).
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private sector" . 17 Sustainability planning policies are therefore likely to be regarded as a
"risk" for developers because of the potential impact on the amount of urban fringe land
available to the industry.
There is no mechanism for review or third party appeal against rezoning decisions. It is
difficult to understand why third party appeals are available 18 in relation to designated
developments but not available in cases of important land use decisions which may be
equally, if not more damaging, to the environment. Ryan argued that appeal rights should be
available "to safeguard against the rezoning being merely a development compromise." 19
In a 1991 Discussion Paper the Department of Planning canvassed the possibility of
amendments to the EP A Act, to allow for review of rezoning decisions by the Land and
Enviromnent Court or another independent body. 20 However, the major thrust of the
Discussion Paper was to explore methods for removal of impediments to development and
measures for compensation of Iandholders who are denied development approval. For
example, it was suggested that the EIA process could be 'streamlined' through the
simultaneous exhibition of the draft LEP and EIS with the LES serving as an EIS. 21
In September 1991, the DUAP issued Circular F8 (Procedures for Rezoning Lands in the
Urban Development Program - Sydney Region, Circular No. F8. Sydney) to clarify
procedures for rezoning land included in the UDP. The Circular was interpreted as the first

J7

Australian Housing Industry Development Council, 1993, Structure of the Residential Land Development
IndustJy, Occasional Series No. l, Housing and Urban Development Program, at p. 35.

18

EPA Act s. 98.

19

Ryan, 1987, atp. 271.

20

Department of Planning, 1991, Modernising the Planning System in NSW Discussion Paper, NSW
Government, p. 11

21

ibid p. 24.
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indication "that in the event of a Council not being willing to proceed with the rezoning, or if
umeasonable delays occur in the process, action would be taken to deal with the matter by
way of a regional environmental plan prepared by the Department of Planning. " 22

6.1.6

Environmental studies

Under s. 57 (1) EPA Act the Council is required to prepare a Local Environmental Study
(LES) when it decides to prepare a draft LEP. Environmental studies will, in most cases,
provide the only opportunity for the environmental values of a parcel of land, such as
biodiversity considerations, to be identified prior to rezoning. The Act does not specify the
contents of an LES. The Director of the Department of Planning may, however, lay down
requirements for an LES.23

There seems to be a difference of opinion in relation to the proper role of environmental
studies. One view is that they may properly resemble an Environmental Impact Statement
(EIS), which is a support document for a proposed development. Pearson, quoting the
decision of Hemmings J. in Marnal Pty Ltd v Cessnock City Council; Minister for Planning v
Neeta Homes Pty Ltd, 24 compared the LES with an EIS or a review of environmental factors
(REF) required under Part 5, because "it's purpose is to serve the ultimate decision-making

process rather than being a decision-making end in itself. "25

There is judicial authority for the proposition that an LES should be an objective study of the
land, without any preconceived idea of what development, if any, should take place. In Burns

22

Travers Morgan, 1992, p. 25

23

s. 57 (2)

24

(1989) 68 LGERA 135 at 140.
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Philp Trustee Co Ltd v Wollongong City Council 49 LGRA 420, McClelland J. held2 6 that an
LES exhibited prior to the formulation of the Draft LEP should be objective and disinterested
and that "section 57 (1) speaks of 'an environmental study of the land to which the LEP is
intended to apply' not a study of a specific proposal."

Following this case, the EPA Act was amended to clarify the nature of the relationship
between the LEP and LES and allow for their simultaneous exhibition. Farrier claimed that
this change "was designed to reduce the time taken to prepare the draft plan and also allow
the public to make comments in the light of the specific proposals made in the draft plan. "2 7

In these circumstances, it is concluded that the LES largely performs the function of a support
document for a development proposal. It has the central objective of facilitating the land
development process rather than providing an independent study of land, as part of a
sustainability planning process.

6.1.6

The role of the Minister

There is considerable scope for the Minister to intervene in land use planning. Examples of
SEPPs made by the Minister were discussed in Chapter 4. Other examples, which contain
references to ESD principles, are discussed in this Chapter. The Minister also has a direct role
in the LEP process. The Minister can refuse to gazette the Draft LEP (s.70 ).2 8 Alternatively

25

Pearson, 1994, p. 170. This view is not supported by Farrier 1993, p. 86, who remarked that an LES is
quite different from an EIS.

26

At p. 434

27

1993,p.88.

28

The conflict between local and state government in relation to the Draft LEP applicable to proposed
development on the Balmain Peninsula was examined in Pearson L., 1995, "Environmental Planning
Instruments- Consultation and Alteration," 12 EPLJ 352.
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under s. 70( 1), the Minister has the power to make amendments to a draft LEP "relating to any
matter which in the opinion of the Minister is of significance for State or regional planning."
There is also potential for the Minister to have an input in planmaking through s.ll7 of the
Act which provides that the Minister may direct Councils to prepare an LEP in accordance
with such principles, aims, objectives or policies as are specified in the Direction. For
example, a 1985 Ministerial direction required that "where a draft LEP applies to an area
which is of ecological significance for the local government area, the plan shall contain
provisions to facilitate the conservation of that ... area. "2 9 REPs are made when the Minister
for Planning reaches the opinion that they are concerned with matters of significance for
environmental planning for a region or part of a region under s.51 (2) of the EP A Act. 30

6.1. 7

The scope under Part 3 of the EP A Act for sustainability planning

Nature conservation or environmental protection zones, in which various kinds of land use
restrictions apply, have been the main planning mechanism for achieving environmental
protection in NSW. The effectiveness of these zones in relation to planning for biodiversity
conservation at the local level was questioned by Kelly and Fanier.31 They argued that
despite the opportunity for local government to influence private land use, LEPs have not
traditionally been used to impose necessary positive management obligations, reflecting an
entrenched culture of negative development control. They concluded that:

29

Clause l(b), Direction G21 quoted by Kelly and Farrier, 1996 at p.377.

30

For a discussion of the relationship between REPs and LEPs and the hierarchy of planning instruments see
Pearson L, 1995, "Planning and Land Use Decision-Making at State and Local Level: The Look-At-MeNow Headland Ocean Outfall" EPLJ Vol. 221.

31

Kelly and Farrier, 1996, at pp 384-85.
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"A review of LEPs gazetted since 1980 reveals that even the most restrictive
zonings over private land allow councils to consent to some degree of
development, and this casts the focus onto the process of ad hoc development
control. It is in the context of relatively invisible development control
decisions that there remains a strong suspicion that nature conservation
objectives are being compromised, thereby rendering the visible pronouncements contained in the LEPs themselves largely symbolic. "32
The planning instruments, environmental studies and environmental protection zones
discussed in this thesis have largely failed to incorporate the Sustainability Planning
Elements.33 However, it is not possible to conclude that the land use planning process
operates as a direct impediment to sustainability. Rather, by omission, the Act and planning
instruments allow decisions which contribute to the increasing ecological footprint and
declining liveability of the city.
There is nothing in the EP A Act which compels land use planning to be carried out contrary
to sustainability, in the limited context of the development 'pipeline.' There is scope for
urban sustainability planning to be carried out under Part 3 of the EP A Act. A carefully
drafted LEP could incorporate the Sustainability Planning Elements. 34 Part 3 could be
administered to facilitate deliberative decision making (Element 3). However, this is
dependant upon the exercise of the decision maker's discretion. It is optional, not mandatory,
for environmental studies and LEPs to incorporate the Sustainability Planning Elements.

32

Kelly and Farrier, 1996, p. 3 81.

33

Some of the planning instruments which contain superficial references to ESD are discussed below at
6.6.2.
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6.2

INTEGRATED PLANNING

Legislative reform for achieving integrated decision making has been extensively advocated.
However, it cannot be assumed that integrated planning and sustainability planning are
synonymous.
Westerman regarded "development area planning" as preferable to the separation of strategic
planning and development control because the focus could be much broader than land use
and zoning which is the primary focus of traditional planning instruments.3 5 The RAC
identified the separation of systems for development control and land use planning, which is
the situation in all Australian States, as a major impediment to achieving integrated land use
planning in the coastal zone. 36

Stein and Mahony cautioned that the process of integration may be "hijacked by the
microeconomic reform lobby"_37 Industry bodies have substantial resources to lobby for
legislative outcomes which benefit them. However, the groups and individuals who advocate
a public interest planning perspective seldom have substantial resources. The integrated
development provisions of the EP A Act were the result of a long campaign for 'streamlining'
of the Act. The sustainability implications of these provisions need to be addressed.

34

See for example the Newcastle LEP 1999 discussed in the final chapter. Kelly and Fanier, 1996, p. 386
referred to the Mosman LEP which provides that the council shall not consent to certain development
unless it is satisfied that the proposed dwelling house will not have an adverse effect on biodiversity.

35

infra at pp 289 -2914

36

Resource Assessment Commission, 1992, Coastal Zone Inquiry Draft Report at 6.112

37

Stein P. and Mahony S., 1999, p. 66
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6.2.1

The 1997 amendments to the EPA Act

The 1997 amendments were initially canvassed in two green papers. Released in May 1996,
these were Towards an Integrated Land Use, Planning and Natural Resource Approvals
Policy for New South Wales and Regulatory Innovation - Regulating for Results. As
previously discussed (at 4.4.4), the rationale for these measures was the perceived need to
reduce 'red tape' and increase the level of investment and business activity in NSW.
In February 1997, the NSW Government released a White Paper and Exposure Draft Bill
which proposed major legislative change.38 The proposal involved a complete redrafting of
Part 4 of the EPA Act. The two major aspects ofthe proposed reforms were:

e

Introduction of new single assessment system for development, building and subdivision
controL The Draft Bill removed the requirements for obtaining separate subdivision and
building approval, which operated in addition to the requirements for obtaining
development consent. It substituted a development approvals process which incorporated
building and subdivision approval; and

•

Introduction of 'integrated development,' which is a new class of development which
requires approval under other legislation, in addition to development consent. For
example, integrated development includes development which requires a separate
approval or licence under pollution legislation. 39.

38

Department of Urban Affairs and Planning, February 1997, Integrated Development Assessment White
Paper and exposure Draft Bill, Environmental Planning and Assessment Bill 1997.

39

White Paper p. 45 referred to approvals under the Clean Waters Act 1970 and the Clean Air Act 1961
(since repealed).
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Neither the Green Papers, nor the White Paper, in common with most of the planning
documents discussed in this thesis, regarded the explicit recognition of sustainability in
planning legislation as necessary.

6.2.2

Section 79C (1) EP A Act

Another important proposal contained in the Exposure Draft Bill was the amendment of s. 90.
Prior to the 1997 amendments, section 90 contained an extensive list of matters for
consideration by the decision maker in determining a development application. 40 One factor
was the 'public interest'. The Exposure Draft Bill contained a much reduced list of factors
and omitted the public interest consideration altogether.4I Following a reaction during the
exhibition period which Justice Stein termed a 'public outcry' ,42 the public interest
consideration was incorporated in the amendments and is now contained ins. 79C (1) (e):
"79C Evaluation
(1)

Matters for consideration - general
In determining a development application, a consent authority is to take into
consideration such of the following matters as are of relevance to the development the
subject of the development application:
(a)

the provisions of:

(i)

any environmental planning instrument, and

40

The application of ESD principles under s. 90 was discussed by Robertson S., 1996, "Local Government
and Sustainable Development. Its Recent Evolution in Australia and New Zealand" LGLJ Vol. 227 at
p228.

41

Exposure Draft Bill p. 102
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(ii)

any draft environmental planning instrument that is or has been placed
on public exhibition and details of which have been notified to the
consent authority, and

(iii)

any development control plan, and

(iv)

the regulations (to the extent that they prescribe matters for the
purposes of this paragraph), that apply to the land to which the
development application relates,

(b)

the likely impacts of that development, including environmental impacts on
both the natural and built environments, and social and economic impacts in
the locality,

(c)

the suitability of the site for the development,

(d)

any submissions made in accordance with this Act or the regulations,

(e)

the public interest."

Most recent LEPs require development consent for subdivisions, which means the provisions
of Part 4 of the EPA Act will apply and the heads of consideration ins. 79C(l) of the Act will
be relevant.43 This is an example of a planning provision which confers a discretion on the
decision maker. Under s. 79C (1) (b) the decision maker is directed to take into account, inter
alia, the environmental, social and economic impacts of the proposed development but ESD

42

p. 75

43

Pearson, !994 at p. 229
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principles are not mentioned. 44 In these circumstances, it is not mandatory for ESD principles
to be considered.45

The 'public interest' consideration is not stated to be dominant and the term is not defmed in
the Act. Other Sustainability Planning Elements are not mentioned at all. It is argued that this
is insufficient for sustainability planning.46 The effect is that section 79C operates as an
impediment to sustainability.

6.2.3

Further integrated planning proposals

In 1999, DUAP commenced a review of Part 3, an exercise which Justice Stein predicted
would be likely to result in the "final gutting" of the Act. 47 The review Discussion Paper,

Plan making in NSW 48 is reminiscent of the reform agenda contained in the 1996 integrated
development assessment Discussion Paper. It argues a case for integration without attempting
to ask or answer the question - why integrate? The 1996 discussion paper and the legislative
change which it preceded, was clearly intended to achieve the fast tracking of development

44

45

If the relevant planning instrwnent contains references to ESD, sustainability may be considered indirectly
under s. 79 C (I) (a) (i). In KA Cox Constructions Pty Ltd v Concord Council, unreported Land and
Environment Court, Bignold J., 27 February 1995, the Court considered ESD principles which were
contained in the relevant planning instrument (SEPP 38).
See Friends of Hinchinbrook Society Inc. v Minister for Environment and Ors (1997) 55 FCA 8. In this
case the Federal Court (Sackville J.) held that due to the absence of an express statutory provision, in the
exercise of his discretion under the World Heritage Properties Conservation Act 1983 (Cth) and the
Australian Heritage Commission Act 1975 (Cth), the Minister was not bound to have regard to the
precautionary principle.

46

The NSW Coastal Policy which refers to ESD principles, is prescribed under the Environmental Planning
and Assessment Regulation 1994 for the purposes of s 79C (1) (a) (iv). The Policy must therefore be
considered in the LGAs to which it applies but it does not apply to land use in any Sydney LGA.

47

Stein Justice P., 1998, "21st Century Challenges For Urban Planning- The Demise Of Environmental
Planning in New South Wales" in Brendan Gleeson and Penny Hanley (eds) Renewing Australian
planning? New Challenges, New Agendas, a discussion forum organised by the Urban Research Program
held on 17 -18 June 1998, Urban Research Program, Research School of Social Sciences Australian
National University, Canbena, pp 71 -81 at p. 73.

48

Department of Urban Affairs and Planning, 1999, Plan making in NSW Opportunities for the Future
Discussion Paper, NSW Government.
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proposals, rather than to achieve social or environmental outcomes. 49 Fast tracking was also
perceived as desirable in the context of the 1999 review. Another similarity with the earlier
review of Part 4 is the obvious omission of discussion in relation to sustainability planning.
References to sustainability are cursory and trite. so

There was a hint in the discussion paper that consideration may be given to the enactment of
resource management legislation as a method of integrating planning legislation with other
environmental legislation. It is possible that such legislation would follow the New Zealand
model of integrated resource management legislation. 51
It is concluded that integrated planning processes are not necessarily an impediment to

sustainability. Where they are designed to bring about a reduction in the city's ecological
footprint and an improvement in liveability, rather than the fast tracking of development, they
could facilitate sustainability planning.

6.3

DEVELOPMENT CONTROL

The historical legal framework for the separate and parallel systems of subdivision and
building approval, formerly carried out under Local Government Act 1919, were discussed in
the previous Chapter. This was referred to as 'first generation' planning law. These processes
are now integrated with the development control process under the EP A Act. A separate EIA
process, under Part 5 ofthe EPA Act, applies to major public infrastructure projects.

49

Many other amendments prior to 1997 also weakened the Act. In a scathing review of the 1997
amendments, Justice Stein (1998, p. 73) contended that the first significant watering down of the Act
occurred in 1985 and "it has been all downhill since."

50

In the summary and at p. I.

51

For a discussion ofthe New Zealand Resource Management Act 1991 see for example Harris B.V., 1993,
"Sustainable Management as an Express Purpose of Environmental Legislation: The New Zealand
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It is necessary to examme whether these processes are capable of contributing to

sustainability planning.

6.3.1

Amenity in development control

In Chapter 1, the consideration of amenity was discussed. It was argued that amenity
transcends other considerations and therefore amounts to a primary planning consideration.
Planning law equates questions of urban environmental protection with questions of
amenity. 52 Ryan explored the connection between the requirement to obtain development
consent and the concept of amenity. She remarked that there are "neighbourly limits" on the
way development is carried out, with amenity being a key consideration irrespective of a
development's "compliance with zoning and with any development standards". 53 Patrick
McAuslan argued that the importance of amenity reflects the importance of private property
rights in planning because it is a mechanism for protecting the market value of land. 54
It was argued in earlier Chapters that amenity conflicts with liveability. Although amenity no
longer appears as a specific planning consideration in the EP A Act, ss development control in
Sydney remains focussed on an assessment of the impact of development in terms of

Attempt", Otago Law Review, Vol 8 No. 1 pp 51 - 76; Alexandra J., 1994, New Zealand Legislates for
Sustainable Development Lesson for Australia, Australian Conservation Foundation.
52

See for example Clause 8 ( 1) of the Environmental Planning and Assessment Model Provisions 1980. This
provision limits the circumstances in which a Council may make a tree preservation order only "where it
appears to the council that it is expedient for the purpose of securing amenity or of preserving existing
amenity". This provision is hardly sufficient for implementing biodiversity conservation policies and
appears to actively preclude councils from making such an order if the motive is biodiversity conservation.

53

Ryan, 1987,p.203

54

McCauslan P., 1980, The Ideologies of Planning Law, Pennagon Press, Oxford.

55

Section 90(1 )( o) provided that "the existing and likely future amenity of the neighbourhood" was a matter
for consideration in the determination of a development application. This section was repealed in 1997.
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amenity, rather than liveability (Element 6.) Accordingly, this aspect of the operation of
section 79 C is identified as an impediment to sustainability.

6.3.2

The limits of EIA

Subdivisions56 are seldom subject to extensive EJA.5 7 DUAP emphasised that even in relation
to major subdivisions, "by the time an application for development is received, Council's
main role should be a co-ordinating, checking function having regard to general compliance
with the DCP, adjoining owners, the availability of services and the calculation of section 94
contributions. "58

The definition of "activity" in s. 110 of the EP A Act includes subdivision. If development
consent is not required under the applicable LEP but the subdivision requires an approval to
be granted under other legislation, a review of environmental factors (REF) may need to be
prepared. It could even be argued that a full EIS be prepared under s. 112 of the EP A Act,
where the subdivision is likely to significantly effect the environment.
An REF cannot be the subject of a judicial review by the Court and there is no procedure for
public participation in its preparation. The matters to be taken into account by detennining
authorities are set out in Clause 82 of the EP A Regulation. Clause 82 includes a long list of
factors but does not mention sustainability.

56

The EIA process in relation to the subdivision ofthreatened species habitat is discussed in Chapter 9.

57

McDonald G.T. and Brown L., 1995, claimed (at 492) that "due to their relatively small direct impacts
and small size, very rarely are subdivisions evaluated by EIA." Yet they acknowledged the potential for
planning to improve subdivision control which " is perhaps the most poorly used tool in the planners tool
box and yet one of the most significant in controlling development from an environmental perspective. In
approving subdivision plans, the planner sets the framework for the future pattern of settlement, because it
is extremely difficult to reverse ill conceived property layouts once approved."

58

Department of Planning, 1991, p. 56
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Subdivisions and infrastructure are not designated development and therefore do not require
the preparation of an EIS unless they fall within Part 5 of the Act and are likely to have a
significant effect on the environment. The limits of Part 5 in relation to urban infrastructure
are apparent from the recent decision of the Court of Appeal in Transport Action Group
Against Motorways v Roads and Traffic Authority. 59 The case related to the design of a new
urban motorway through inner Sydney (MS East). An EIS had previously been prepared in
relation to the project but the design was changed following the exhibition period. The new
design incorporated a large exhaust stack to ventilate a tunnel.
The Court held that these changes did not require the preparation of an EIS. Fitzgerald JA
(dissenting) mentioned the issues of damage to wetlands and air pollution caused by the
motorway but in none of the judgments was there any discussion of ESD principles. Part 5
does not require application of any of the Sustainability Planning Elements and is therefore
identified as an impediment to sustainability.

6.3.3

U:rban and building design codes

The major urban design initiatives by the Commonwealth were the drafting of two design
codes which apply in NSW and throughout Australia. The Building Code of Australia
(BCA) 60 has direct application in NSW through adoption under the Local Government
(Approvals) Regulation 1999 and Section 78A of the EP A Regulation 1994.
The BCA is produced and maintained by the Australian Building Codes Board (formerly the
Australian Uniform Building Regulations Co-ordinating Council). It contains the technical
requirements and standards for the design and construction of buildings and other structures

59

Unreported, NSW Court of Appeal, Mason P, Sheller JA and Fitzgerald JA (dissenting), 18 June 1999
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throughout Australia. The basic objective of the BCA is to ensure that acceptable structural
standards, health and fire safety, are maintained.
The BCA contains detailed prescriptions in relation to building materials and deals with
issues such as methods for waterproofmg buildings and provision of washing facilities. It
does not however contain any direct references to sustainable building design features such as
energy efficiency, energy used in building material manufacture or water conservation
measures.
The Australian Model Codes for Residential Development (AMCORD6 1 and AMCORD
URBAN 62) are voluntary urban design codes which have no statutory force in NSW.
AM CORD applies to the design of new fringe urban development while AM CORD URBAN
applies to the redevelopment of sites within existing urban areas. They were the first attempt
at the national level to draft a code which incorporated sustainable urban design principles.
AMCORD URBAN contains various objective based provisions which attempt to address
issues such as energy efficient design. For example, Element 4.6 Energy Efficiency contains
the following objective63
"To facilitate energy efficient urban housing to assist in developing
ecologically sustainable residential environments, to reduce household use of
fossil fuels and to encourage use of renewable energy."

60

Australian Building Codes Board, 1996, Building Code of Australia, Canbena

61

Commonwealth of Australia, 1995, Australian Model Code for Residential Development, AGPS Canbena.
AMCORD refers to sustainability and residential development (at p. 26).

62

Commonwealth of Australia, 1992, Australian Model Code for Residential Development: Urban Guidelinesfor Urban Housing, AGPS, Canbena.

63

AM CORD URBAN (Draft) Vol2 p. 75.
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The design codes have particular scope for affecting the amount of energy consumed in the
construction and use of buildings. This issue is discussed further in Chapter 8.

6.4

URBAN INFRASTRUCTURE AND REGULATORY INSTITUTIONS

The activities of government agencies and institutions which construct and operate urban
infrastructure are major contributors to the sustainability problem in Sydney. The significant
role of the RTA in relation to transport infrastructure policy was discussed in Chapter 4. This
section aims to:

•

outline some of the key statutory responsibilities of the State agencies which are the
major infrastructure providers and operators in Sydney;

®

discuss the institutional framework for other agencies with a role in the planning process;

* assess the extent to which the law govemmg the operations of these agencies
encompasses the Sustainability Planning Elements.
The following paragraphs are not intended to be a complete discussion of the legislative
framework in relation to the activities of government agencies which have a role in urban
planning. The provisions governing the activities of the electricity generation and supply
authorities are separately considered in Chapter 8. The relevant regulatory activities of the
Environment Protection Authority (EPA) and the National Parks and Wildlife Service
(NPWS) are also considered separately (at 6.6.5 and Chapter 9 respectively).

6.4.1

TRANSPORT

The legislative framework for transport infrastructure providers and operators, contains few
sustainability provisions.
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Buses and Ferries
The provision of bus and ferry services is governed by the Passenger Transport Act 1990.
The Act does not contain any reference to sustainability.

State Rail Authority
Under Section 4A (1) (d) of the Transport Administration Act 1988 (TA Act), the principle
objectives of the State Rail Authority include ESD principles, in a provision which mirrors s.
20 E of the SOCAct.

Roads and Traffic Authority
The RTA appears to be the only government agency with urban infrastructure
responsibilities, for which there is no statutory objective relating to compliance with ESD
principles. Importantly, the legislation under which the RTA is constituted, prescribes no
objectives for the RTA, only functions. Section 46 (2) of the TA Act provides that the RTA
has the functions conferred by the TA Act, the Roads Act 1993, the Traffic Act 1909 and
other vehicles legislation.
This legislative scheme is significant. Unlike the other transport agencies, there is no single
legislative source for the functions carried out by the RTA. For example, the Roads Act deals
with roads and the Traffic Act deals with parking. There is no function exercised by the RTA
under the various Acts which incorporates any of the Sustainability Planning Elements. It is
therefore concluded that the TA Act is an impediment to sustainability. In the final Chapter it
is argued that this impediment could be overcome by the imposition of a duty on the RTA to
ensure that its activities lead to a reduction in vkt, in accordance with measurable targets set
out in the legislation.
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6.4.2

WATER

Sydney Water
The Sydney Water Corporation is constituted under the Sydney Water Act 1994 (SW Act).
Under Section 5 (4) the activities of Sydney Water are subject to the provisions of the State

Owned Corporations Act 1989 (SOC Act). Section 20 E (1)(c) of the SOC Act provides that
the principal activities of a state owned corporation include "where its activities affect the
environment, to conduct its operations in compliance with the principles of ecologically
sustainable development contained in section 6(2) Protection of the Environment
Administration Act 1991."
A separate provision in the SW Act reinforces the conclusion that Sydney Water is obliged to
act in accordance with ESD principles. Section 21 (1 )(b) of the SW Act provides that it is a
principal objective of Sydney Water "to protect the environment by conducting its operations
in compliance with ... " ESD principles. This provision is stronger than s. 20 E ( 1) (c) of SOC
Act because it means that all operations must comply with ESD principles, not merely those
activities which affect the environment.
The legislative intention that Sydney Water in carrying its activities and operations out is to
focus on sustainability is reinforced by s. 22 (1) and (3) of the SW Act. These sections
provide that Sydney Water has special objectives including reducing risks to human health;
preventing the degradation of the environment; reducing its use of energy, water and other
materials and substances; reducing significantly, by 30 June 2000, the combined
environmental impact of the per capita amount of energy and water used by the Corporation
and other materials and substances discharged by the corporation, compared with that impact
in the year ending 30 June 1994.
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It is therefore concluded that ss. 21 (1) (b), 22 (1) and (3) of the SW Act are potential
sustainability planning processes (Elements 5 ecological footprint and 6 liveability). The Act
is however limited in its effectiveness because there is no explicit connection between these
provisions and the development control process which applies to particular infrastructure
decisions.

6.4.3

RECENT INSTITUTIONAL REFORMS

Sydney Water Catchment Authority
The Sydney Water Catchment Authority (SWCA) is constituted under the Sydney Water

Catchment Management Act 1998 (SWCM Act). This legislation was drafted as a crisis
management response, due to the existence of a measurable threat to and community
concerns about the quality of Sydney's water. The Act (s. 17) confers a concurrence role on
the Authority. 64 The most important sustainability provision of the SWCM Act is section 53.
Section 53(1) and (3) are very unusual and far reaching provisions. They are unlike every
other legislative provision discussed in this thesis. Other provisions require decision makers
to consider sustainability, as one factor among many, in a discretionary framework but the
language of section 53 is mandatory rather than discretionary.
Subsection (1) provides that as soon as practicable after the completion of the first audit of
the catchment, 65 the Minister has a duty to prepare one or more regional environmental plans.

64

The concurrence requirement was first created under an interim SEPP No 58 Protecting Sydney's Water
Supply in relation to "development in the hydrological catchment that is likely to have an impact on water
quality" (s. 3). SEPP 58 also required that "the water quality management practices proposed to be carried
out as part of the development or activity are sustainable over the long term."

65

under s. 42
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The matters for which such plans are to make provision are contained in subsection (3).
These are, inter alia:
(c)

requiring consent authorities to refuse to grant development consent to a development
application relating to land to which the plan applies unless the consent authority is
satisfied that the carrying out of the proposed development would have a neutral or
beneficial effect on the quality of water; and

(d)

requiring the development of action plans to rectifY any development of the land to
which the plan applies that does not have a neutral or beneficial effect on the quality
of water

Section 53 (3)(c) is a clear attempt to implement the precautionary principle. It incorporates a
presumption against development in accordance with the 'reverse onus' interpretation of the
precautionary principle, which is discussed in Chapter 9. Section 53 (3)(d) is even more far
reaching. It seems to require the creation of a land use planning process which addresses the
effect of previous planning decisions which have had a detrimental effect on water quality in
the catchment.

Sydney Harbour Foreshore Authority
Although strictly not an infrastructure provider, the Sydney Harbour Foreshore Authority
(SHF A) is discussed here because it is an institution which has a major role in managing an
important area of Sydney. Section 15 of the Sydney Harbour Foreshore Authority Act 1998
(SHF A Act) provides that "In carrying out any of its functions, the Authority is to take into
consideration, where relevant, the principles of ecologically sustainable development within
the meaning of the Local Government Act 1993."
The SHF A Act is complemented by SEPP No. 56 Sydney Harbour Foreshores and
Tributaries. Clause 7 of SEPP No. 56 contains a list of guiding principles for the plaru1ing and
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development of foreshore land. The principles reflect amenity considerations rather than the
Sustainability Planning Elements. It is therefore concluded that the SHFA Act and SEPP 56
are impediments to sustainability (Element 6 liveability).

Sustainable Energy Development Authority
The Sustainable Energy Development Authority (SEDA) was established under the
Sustainable Energy Development Act 1995. The principle objective of SEDA is contained in

s. 6. It is:
(a)

to bring about a reduction in the levels of greenhouse gas emissions and other adverse
by products of the production and use of energy.

SEDA could therefore be regarded as a sustainability planning institution. The work of SEDA
is discussed in Chapter 8.

6.5

URBAN DEVELOPMENT COST RECOVERY THROUGH LEVIES AND
RATES

The scope for the public interest to be advanced by the imposition of a general levy or tax
applied during the land development process has failed to find general acceptance in NSW.
The Land Development Contribution Management Act 1970 imposed a 'betterment tax' but it
operated for only for 3 years. 66
The community is compensated for some urban development costs through Section 94
contributions which are able to be imposed as a condition of development consent. However,
the liability of developers for financial contributions is a highly contested area of planning
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law.67 The circumstances in which contributions are payable and the scope for contributions
to be levied for sustainability purposes needs to be examined. The sustainability implications
of another aspect of the urban development cost recovery through increases in rate revenue,
is also relevant.

6.5.1

Section 94 EP A Act

Developer contributions are assessed in accordance with section 94 of the EP A Act. Section
94 provides that if a consent authority is satisfied that a development will or is likely to
require the provision of or increase the demand for public amenities and public services, the
consent authority may grant consent to that application subject to a condition requiring:

(a)

the dedication ofland free of cost, or

(b)

the payment of a monetary contribution, or both.

Section 94 also provides68 that a council, if it wants to levy a contribution, it must prepare a
contributions plan and only contributions assessed in accordance with the plan may be
imposed. DUAP stated69 that generally contributions can only be made towards:

capital costs;
public facilities which the council has responsibility to provide;
public facilities which are needed as a consequence of or to facilitate new development.

66

See also the findings of the Else Mitchell Report, 1976.

67

For a discussion of s. 94 from an industry perspective see Taylor, 1997. Taylor advocated a bargaining
model with 'public interest safeguards' rather than the 'prescriptive' approach of s. 94 which he argued is
'anti-competitive'.

68

Subsect. 11
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Although a variety of factors must be considered by the council in making the contributions
plan, 70 the major issue in the interpretation of s. 94 is that a clear nexus or link between the
proposed development and the need for increased services and amenities exists.7 1

6.5.2

How the operation of s. 94 entrenches car dependency

A significant proportion of the contributions raised under s.94 are spent on facilities for
private motor vehicles. Establishing a direct geographical nexus is not regarded as necessary,
but there must be a casual nexus, in relation to the expenditure of s. 94 contributions on
general road maintenance and parking infrastructure. In a study of the nature of developer
contributions, it was found that a total of $160, 027, 000 was paid to NSW Councils during
the course of the study. Of this, $55, 462, 000 was spent on roadworks, traffic and parking.
The other major items were drainage ($15, 340, 000), openspace ($43, 984, 000) and
community ($22, 186, 000). 72
Section 94 has been interpreted to justify expenditure which perpetuates car dependency. In
Parramatta CC v Petersen, 73 the Land and Environment Court held that the Council was able

to impose as a condition of development consent the requirement of a monetary contribution
of $1,267,500 for public car parking. This was despite the Council's intention to use these

69

Department of Urban Affairs and Planning, 1997, Section 94 Contributions Plan Manual Second Edition,
NSW Government p. 2.

70

Pearson, 1994, at p. 221. Under clause 26(c) of the EPA Regulation, the expected types of development in
the local government area and the public amenities and public services which will be necessary in response
to that development are required to be included in the contributions plan.

71

DUAP, 1997, Contributions Plan Manual p. 2.

72

Bames N. and Dollery B., 1996, "Developer Contributions: An economic analysis of s. 94 of the NSW
Environmental Planning and Assessment Act", Urban Policy and Research, Vol 14 No 2.

73

(1987) 61 LGRA 286
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funds in the construction of a large public car park, costing $6 million, which was 800 metres
from the development site on the opposite side of the railway line. 74
Another example is the Guide to Traffic Generating Developments which regards s. 94 as a
proper source of finance for roadworks to increase the number of lanes and the capacity of
intersections to cope with additional traffic. 75 The conclusion that s. 94 perpetuates car
dependency is supported by the fmdings of an inquiry into s. 94, known as the Simpson
Inquiry.7 6 The Inquiry found that the most common facilities for which contributions were
levied were:

®

community facilities, basic local

Ill

open space, land or improvement

®

roads, local internal

®

roads, rural access

®

traffic management facilities

®

drainage, trunk

1111

water supply "headworks"

<Ill

sewerage "headworks"

®

carparking commercial

74

See also Collin C Donges and Associates Pty Ltd v Baulkham Hills Shire Council (1989) 67 LGRA 370
where general road maintenance costs were held to be recoverable. For a contrary decision see Richmond
River Shire Council v Ramsey (1988) 66 LGRA 210.

75

at 1.3.5

76

Commissioners of Inquiry, Simpson W., Deputy Chairman, An Inquiry pursuant to section 119 of the
Environmental Planning and Assessment Act 1979 with respect to the operation and practices associated
with contributions under s. 94 of the Environmental Planning and Assessment Act 1979, October 1989,
Report to the Hon. David Hay Minister for Local Government and Minister for Planning at p.18, hereafter
referred to as the Simpson Inquiry.
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Seven of the nme items identified by the Simpson appear to be clearly or potentially
inconsistent with urban sustainability (carparking, road construction, water and sewerage
infrastructure 77.)
It is argued that the principle that the transport infrastructure responsibilities of local
government relate to the provision of facilities for motor vehicles has become a principle of
interpretation of s. 94. Of the infrastructure identified by previous studies as the major areas
for expenditure of s. 94 contributions, there is little or no expenditure on facilities for
bicycles, pedestrians or public transport.
It cannot be assumed that the remaining items of open space and community facilities are

consistent with sustainability. Simpson78 defmed open space as "land which is required to
satisfy the general "day to day" needs of the local area population". He assessed the
appropriate amount for the purposes of calculating the s. 94 contribution as "28 sq metres per
potential additional person who might occupy residential buildings capable of being
erected ... " and made the following observation in relation to the desirability of sufficient open
space:
"Thus the consideration of land for acquisition... may contemplate both the
active and relaxing benefits to the enjoyment of life which may flow
therefrom. The objective should be to provide an additional capacity within
the public reserve to cater for the increased use of the public reserve by the
incoming population and the maintaining or improving of its usefulness and
amenity value."

77

It should be noted that water and sewerage infrastructure are now specifically excluded from the operation

of s. 94 under subsect. (13).
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The key reason for acquiring open space for reserves is its 'usefulness' and 'amenity value'.
However, many areas of reserved urban open space are important for biodiversity
conservation and the intensive recreational use of such land may be contrary to biodiversity
management principles. 79
Section 94 does not address the real cost of urban development to the community. Both
monetary contributions and land acquisition under s. 94 are focussed on amenity rather than
sustainability. It is therefore concluded that s. 94 operates as an impediment to sustainability
(Elements 6 and 7). This is not apparent from the statute, which does not contain any direct
impediments to sustainability. Rather, the impediment arises from the absence of any
statutory direction to apply the elements in the interpretation of s. 94.
It is concluded in the fmal Chapter that this impediment could be overcome by the

establishment under s. 94 of a sustainability fund, with the purpose of raising sufficient
capital to fund projects and acquire land to improve the liveability and reduce the ecological
footprint of the LGA.

6.5.3

Rating provisions

Another method for local government to finance development costs is through general
increases in revenue. As rates are levied on each lot, the easiest way for a local council to
increase its income is to increase its ratings base. so Rates are a form of property tax. The
amount of the rate is calculated by reference to the value of the land and the nature of the

78

pp. 84-85.

79

See the discussion of community land management at 6.7.6 and Chapter 9.

80

Although of course an increase in the ratings base will also lead to an increase in the demand for services.
Such a strategy may therefore fail to provide councils with a real improvement in its financial position.
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land use. Kelly and Farrier argue that the rating system contributes to the local government
'culture of consent' and the dependency of local government on rates as the major source of
revenue, is one of the main pressures for urban growth. SI
There are two forms of rates, ordinary and special. Part 3 deals with the ordinary rate and s.
514 requires the Council to categorise land in its area before making an ordinary rate.
Ordinary rates fall into four categories under s. 514, depending upon the use of the land;
farming, residential, mining and business. Sections 515-518 set out the criteria for
categorising land for the purpose of determining rates. Farmland is defined in s. 515 ( 1) as
follows:
"Land is to be categorised as farmland if it is a parcel of rateable land valued
as one assessment and its dominant use is for farming (that is, the business or
industry of grazing, animal feedlots, dairying, pig-farming, poultry farming,
viticulture, orcharding, bee-keeping, horticulture, vegetable growing, the
growing of crops of any kind, forestry, oyster farming, or fish farming within
the meaning of the Fisheries and Oyster Farms Act 1935, or any combination
of these businesses or industries) which:
(a)

has a significant and substantial commercial purpose or character; and

(b)

is engaged in for the purpose of profit on a continuous or repetitive
basis (whether or not a profit is actually made)."

Moreover the environmental costs of increasing the ratings base are seldom, if ever, taken into account in
assessing the financial implications of urban growth.
81

1996, p385.
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The objective of this provision is to ensure that hobby farms and rural residential properties
do not fall within the definition of farmland, which is subject to a lower rate than the other
categories of land. This distinction is further addressed under s. 516 where rural residential
land is specifically included in the definition of residential land.

Accordingly, it is concluded that the rating system operates as an impediment to
sustainability for two reasons. First, the dependence of local government on revenue from
rates encourages subdivision and urban growth generally (Element 5). On the urban fringe,
once land is no longer assessed as viable farmland and residential rates are charged, the
reasonable expectation of the landholder is that subdivision and development approval will be
forthcoming.

Secondly, the rating system 1s a disincentive for the management of private land for
biodiversity conservation (Element 7). Increased stocking of small properties may have the
effect of bringing the property within the definition of farmland and thereby benefit the
ratepayer. Yet reduced stock numbers are likely to be necessary or desirable in terms of
biodiversity conservation and therefore produce community benefit. There is no reduction in
rates available under the LG Act for properties which are managed for biodiversity
conservation.

6.6

THE LIMITED SCOPE OF NSW SUSTAINABILITY LAW

6.6.1.

Introduction

Planning legislation and instruments where they refer to ESD, usually do so in two ways.
Firstly, as an object of the legislation or instrument and secondly as a discretionary
consideration to be taken into account by the decision maker. Examples are discussed below.
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It is argued that where ESD is grafted onto a planning process which exists primarily to fast

track development, the planning legislation or instrument is an impediment to sustainability.
ESD legislation in relation to the broader responsibilities of local government and the
Environment Protection Authority (EP A), which complement the planning process, is also
discussed. This has been the main mechanism for the incorporation of ESD principles in
NSW law. It is argued that this legislation may be capable of facilitating urban planning for
sustainability, provided the impediments contained in the planning process are overcome.

6.6.2

Su.stainability in Environmental Planning Instruments

Where planning instruments address ESD at all, they generally do so in a very superficial
way by incorporating ESD as an objective within a 'flexible' planning process. Sydney
Regional Environmental Plan (SREP) No. 24 Homebush Bay Area, gazetted 24 September
1993, is an example of the approach. Clause 12 (h) provides that to promote ESD is a
planning objective.
Section 2 (2) (d) of Greater Metropolitan REP No 1 Redevelopment of Urban Land provides
that an objective of the plan is "to promote and encourage the principles of ecologically
sustainable development, including energy efficient buildings and building and site designs
which conserve water and protect water quality."
SEPP No. 38 Olympic Games Projects, gazetted 5 November 1993, contained a more
extensive implementation of ESD principles. It provides that an aim and objective of the
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SEPP is to ensure that any Olympic Games project or development is consistent with ESD. 82
In addition, Clause 10 (2) provides that:
"in determining any application for consent to an Olympic games project...,
the Minister for Urban Affairs and Planning must, in addition to considering
the matters under section 90 (1) of the Act, consider such of the following
matters as are of relevance to the development
(b)

the consistency of the proposed development with the Environmental
Guidelines for the Olympic Games83 ...

(c)

the consistency of the proposed development with ecologically
sustainable development.

SEPP No. 38 does not however require mandatory compliance of projects with the guidelines
or ESD principles. Like most planning provisions, the SEPP operates within a discretionary
decision making framework. It identifies a list of factors for the decision maker to consider,
with ESD incorporated as one factor amongst many.
Sydney Regional Environmental Plan (SREP) No. 26 City West is another example of this
approach. It provides that the consent authority must consider, inter alia, "Development in
City West is to make a significant contribution to ecological sustainability through reduced
energy requirements, particularly those of a non- renewable nature, and to waste recycling."
SREP No. 26 also briefly mentions other environmental issues such as water quality but such
an approach is hardly sufficient to bring about the major changes which sustainability

82

Clause 2 (d), contained in Amendment No. l ofSEPP No. 38, gazetted 7 July 1995.
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requires. Justice Stein described SREP No. 26 as containing "little more than a series of
motherhood statements" and regarded it as an example of the vagueness which is
characteristic of many recent planning instruments. 84
The most recent example of a planning instrument which favours the 'minimalist' approach
to sustainability is SEPP No 56 Sydney Harbour Foreshores and Tributaries. SEPP 56
provides that decisions relating to the planning and development of foreshore land must take
into account, inter alia, the conservation of significant bushland and other natural features
along the foreshore and the application of ecologically sustainable development principles.
Other more recent planning instruments which attempt to implement catchment management
policy, such as the Georges River REP, contain more detailed implementation of ESD
principles. These were discussed in Chapter 4.
There are likely to be many LEPs which incorporate "objective- led ESD"85. For example:

e

Kiama LEP 1996, which was one of the first to refer to ESD principles; and

e

Mosman LEP 1998, which contains two ESD objectives in relation to the minimisation of
waste and the assessment of development applications (Clause 2).

These examples do not contain sustainability planning processes. They illustrate the
superficial incorporation of ESD principles as:

an object of a planning instrument; and/or

83

Sydney Olympics 2000 Bid Limited, 1993, acknowledged at p. 2 that ESD principles provide an
appropriate basis for planning to host an Olympic Games.

84

Stein, 1998, p. 74
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•

a discretionary factor to be considered by a decision maker.

A process where ESD may be taken into account in these limited circumstances, is quite
different from a process designed to achieve urban planning for sustainability through the
incorporation of the Sustainability Planning Elements.

6.6.3

The ESD provisions of the Local Government Act

The 1997 amendments8 6 to the Local Government Act 1993 (LG Act) incorporated several
references to ESD principles. Section 7(e) provides that it is a purpose of the Act "to require
Councils, councillors and council employees to have regard to ESD principles in carrying out
their responsibilities".
Section 8 is a stronger provision which provides for a Charter to be established in each local
government area. Subsection (1) requires the Charter to include provision for the Council "to
properly manage, develop, protect, restore, enhance and conserve the environment of the area
for which it is responsible, in a manner that is consistent with and promotes" ESD principles.
It must however be noted that the Charter is not a legally binding document.

The ESD provisions of the LG Act relate to the carrying out of responsibilities by local
government under the LG Act and other legislation. They may therefore indirectly lead to the
consideration of ESD principles in decision making under the EP A Act. However the
effectiveness of these provisions is compromised because they are not directly linked with
planning law. They do not incorporate the Sustainability Planning Elements in the legislative

85

There are approximately 50 LGAs in the GMR. The research for this thesis did not include a
comprehensive review of all these LEPs.

86

Inserted by the Local Government Amendment (Ecologically Sustainable Development) Act 1997.
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scheme for land use planning and development control under the EP A Act and cannot
therefore be regarded as a sustainability planning process.

6.6.4

Environmental management .responsibilities of local government

Section 403 stipulates that the contents of a draft management plan with respect to council
work and activities must contain a 'statement of the principal activities that the council
proposes to conduct'. Subsection (2) reflects the wording of the Council's Charter and
provides that the statement must include particulars of "activities to properly manage,
develop, protect, restore, enhance and conserve the environment in a manner that is consistent
with and promotes" ESD principles. Pearson concluded that the Act "provides an opportunity
for councils to recognise their environmental responsibilities and to increase their
involvement in environmental management, but provides little incentive or direction to do
so."87

There is little published information available in relation to how these provisions have been
interpreted but it is likely that in many LGAs, s.403 has been interpreted to reflect the
traditional amenity concerns of local government. In a study of local government
implementation of Agenda 21, Stella Whittaker found that only 9 NSW Cotmcils had a Local
Agenda 21 process (with the footnote that for some councils this may be a statement of
principle only). 88 An additional 27 Councils were identified as having a local sustainability
strategy. 89

87

Pearson, 1994, p. 288

88

Whittaker S., 1997.

89

It is likely that sustainability strategies have since been adopted by more councils. In 1998/1999 the local
government team of the Institute for Sustainable Futures worked with 14 Sydney councils in an Action
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The relationship between the planning system and the environmental management
responsibilities of local government under the LG Act needs to be considered.9° It is unclear
how the process for formulation and implementation of the management plan relates to the
planning responsibilities of councils. There was no indication in the Whittaker study of the
extent to which Agenda 21 processes and sustainability strategies were connected with the
planning responsibilities of Councils. It therefore seems unlikely that the environmental
management provisions of the LGAct have had much impact in relation to the more
demanding task of incorporating sustainability in the planning process. 91
The ESD and environmental management provisions of the LG Act do not impose a duty on
local government to determine development and building applications or carry out their
planning responsibilities in accordance with the Sustainability Planning Elements. They
cannot therefore be characterised as a sustainability planning process.
However, it is not argued that the ESD provisiOns of the LGAct are an impediment to
sustainability. They are capable of complementing any sustainability planning processes
which might be incorporated in the EPA Act and planning instruments. Accordingly, they are
not inconsistent with planning for sustainability. However, their scope and effectiveness is

Research program. None of the action research projects have however focussed on the land use planning
and development control functions of councils.
90

Kelly and Farrier, 1996, discussed the more limited wording of the original s. 403 (2) of the Local
Government Act 1993 which was the only provision in the 1993 Act which referred to sustainability. It
provided that a council's management plan under s. 406 address the council's proposed "principal
activities" including "activities to promote the ecological sustainability of the area." They observed (at
376) that this provision did not impose any obligations on decision makers to act in accordance with ESD
principles during the planning process.

91

The essential distinction between planning for sustainability and environmental management within a
development control framework was discussed in Sperling K, "Beyond Development Control: Creating a
Planning Framework for Sustainability", Australian Environmental Law News, September? October 1997,
pp26-31.
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separate from and constrained by the impediments to sustainability in land use planning and
development control law which are discussed in this thesis.

6.6.5

Pollution legislation

Amendments to NSW pollution legislation also relied on "objective-led" ESD. The objects92
ofthe Protection of the Environment Operations Act 1997 (POEO Act) include the following:
to protect, restore and enhance the quality of the environment in New South Wales,

(a)

having regard to the need to maintain ecologically sustainable development,
to provide increased opportunities for public involvement and participation m

(b)

environment protection.
The Act (s.lO) provides for the creation of Protection of the Environment Policies (PEPs).
PEPs may be made for the purpose of declaring policies to be observed with respect to
protecting the environment in New South Wales and in particular, for the purpose of
furthering the objectives ofthe EPA as set out in section 6 ofthe POEA Act.
The POEA Act goes further than incorporating ESD as a factor for consideration. Under s.
6(2)(c), the conservation of biological diversity and ecological integrity are identified as
'fundamental' considerations in relation to ESD. Farrier suggests93 that this may mean that
the EP A is under an obligation to give greater weight to these considerations, in comparison
with economic considerations, when carrying out its statutory responsibilities. 'Ecological

92

s. 3

93

Farrier D., 1999, "Factoring biodiversity conservation into decision making processes: the role of the
precautionary principle", in Harding and Fisher (eds), pp 99- 121 at p. 120.
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integrity' is not defined but it could be argued that reducing the ecological footprint of
Sydney is necessary for ecological integrity.
Under s. 29 POEO Act, PEPs must be taken into account during the planning process under
the EP A Act. There have not yet been any PEPs created. But if the EP A incorporates the
Sustainability Planning Elements as fundamental considerations in future PEPs, these
provisions are capable of leading to the incorporation of the Sustainability Planning Elements
in the planning process.

6.7

PUBLIC PARTICIPATION, CONSULTATION AND DELIBERATIVE
DECISION MAKING

It could be argued that public involvement is inherent in the planning process because the

consent authority is usually a democratically elected local government body. However, in
many of the planning decisions discussed in this thesis executive government has undermined
the role of local government and reduced or removed opportunities for public participation in
the planning process. The shift in control of the planning process to the state government,
away from local councils, and with reduced opportunities for consultation and pubic
involvement is a major theme of this thesis.
The fmal issue to be addressed is whether any of the community consultation and public
participation processes contained in planning law are consistent with deliberative decision
making (Element 3).

6.7.1

Consultation as a public relations exercise

The EP A Act contains public participation as one of its objects. Section 5(c) states that an
object of the Act is "to provide increased opportunity for public involvement and
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participation in environmental planning and assessment." The original intention when the
legislation came into operation was that the two stage planning and development control
process under Parts 3 and 4 would apply, with particular opportunities for public participation
during the strategic planning process under Part 3.
Public participation is a necessary part of the rezoning process, although it isn't always
encouraged, particularly in the case of "spot rezonings" where no LES is prepared. In this
situation, the EP A Act mandates public exhibition of the draft plan94 but exhibition of a draft
planning instrument does not amount to deliberative decision making.
Even limited influence on the outcome of planning decisions by residents may be perceived
by DUAP to be contrary to the efficient functioning of the planning system. 95 . Travers
Morgan argued that public participation at the rezoning stage should preclude later
participation and recommended96 that "in UDP areas, pre-planning and establishment of
publicly acceptable development standards should preclude the need for further public
participation at the development application stage. This stage of the process should therefore
be seen as the implementation phase for Council's residential development plans in the UDP
areas."
In practice, consultation processes are frequently regarded as a sham, where consultation is
understood by the community, developers and decision makers as a formality which must be
carried out prior to the rezoning or granting of development consent. One critic claimed that
it tends to operate as a public relations exercise, resulting in "misguided polarisations of

94
95

s. 66(1) (a).
Travers Morgan, 1992, p. 33 asserted that "local Councils controlled or strongly influenced by antidevelopment interest groups therefore tend to oppose the inclusion of new areas on the UDP and are able
to frustrate the LEP/DCP process."
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public opinion." 97 Provided it does occur, public participation must be meaningful. True
public involvement in the process, as part of deliberative decision making, goes beyond mere
consultation which is perceived as a hurdle to be overcome before development can proceed.

6.7.2

The REP and SEPP processes

Part 3 contains detailed provisions which apply to the exhibition of Draft REPs and provides
opportunity for public submissions to be taken into account prior to the making of the plan by
the Minister. 98 However, the process which leads to the formulation of the Draft Plan is not a
deliberative process. The subject of the plan is entirely within the discretion of the Minister
and the Director under s. 40. Moreover the Act is largely silent in relation to the matters to
be considered in the preparation of the Draft. Section 44 only requires the Director to
consider any relevant SEPPs and any RES which has been carried out. There is little publicly
available information in relation to how the Department carries out this function. For example
it is not known if it is the practice of DUAP to notify industry or community bodies, under s.
45.

The SEPP process contains even less scope for consultation, which is entirely at the
discretion of the Minister. Section 39 (2) provides that the Minister shall take such steps, if
any, as the Minister considers appropriate or necessary to publicise a draft State
environmental planning policy and to seek and consider submissions from the public.
Neither the REP nor the SEPP processes are deliberative processes. Accordingly it is argued
that they are impediments to sustainability.

96

ibid p. 70

97

Ryan, l987,p.291
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6.7.3

The backlash against public participation

In the absence of deliberative processes, the immediate critical issue is to ensure that existing
opportunities for public participation are retained. Several SEPPs removed the scope for any
public participation in order to facilitate the construction of major urban infrastructure and
development projects without development consent. These were:

•

SEPP No. 31 Sydney (Kingsford Smith) Airport gazetted 7 September 1990

•

SEPP No. 51 Eastern Distributor, gazetted 18 April 1997 facilitated the construction of a
major new urban freeway

•

SEPP No. 54 Northside Storage Tunnel, gazetted 7 November 1997 facilitated the
construction of major new stormwater infrastructure

•

SEPP No. 47 Moore Park Showground, gazetted 17 November 1995 facilitated a major
commercial development at the Showground

Ill

SEPP No. 43 New Southern Railway, gazetted 4 November 1994 facilitated construction
of a new rail line

SEPP 47 was the planning mechanism used by the Minister for Urban Affairs and Planning to
rezone and lease the historic Sydney Showground site to a company controlled by Rupert
Murdoch. 99 It was held by Pearlman J. in Save the Show ground for Sydney !ne v Minister for
Urban Affairs and Planning, 1oo in a decision which was subsequently confirmed on appeal, lOJ

that the spot-rezoning by a SEPP was permissible because the development was of State

98

ss 47-49

99

For an analysis of this decision see Williams, P., 1997, " Out-foxing the people? Recent state involvement
in the planning system", 15 Urban Policy and Research 129

I 00

( 1996)

101

Save the Showgroundfor Sydney !ne v Minister for Urban Affairs and Planning (1997) 95 LGERA 33

92 LGERA 283
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significance. The need for genuine public involvement was not acknowledged by Her
Honour. She accepted that the SEPP was designed to avoid the time consuming statutory
processes which would normally apply but she rejected an argument that the process was
therefore designed to avoid public participation.1o2 It was sufficient that the project had been
subjected to extensive public scrutiny and debate.
This interpretation has undermined the public participation provisions of the Act. The absurd
result is that it is only permissible for the public participation provisions of the EP A Act to be
overridden for sites of great public significance. Where the LEP process applies to
development proposals involving sites of minor significance, public participation

IS

mandatory.
Other interventions by executive government in the planning process have removed public
participation through special retrospective legislation to facilitate particular development. The
Port Kembla Development (Special Provisions) Act No 40 1997 (Assented to 30 June 1997)
had the effect of validating a development consent for the construction of a copper smelter in
a residential area. The legislation was enacted despite the commencement of s. 123 public
interest litigation under s.l23 EP A Act which challenged the granting of the consent. The
effect ofthe legislation which amended the EPA Act was to suspend the Court's jurisdiction.
Similarly, the Walsh Bay Development (Special Provisions) Act 1999 retrospectively
validated the approval of a major development within the historic Walsh Bay precinct. The
legislation was enacted in response to the commencement of public interest litigation by the
National Trust.

102

Under s.39(2) EPA Act, it is not mandatory for the Draft SEPP to be exhibited and submissions considered
prior to the gazettal of the plan.

204

Chapter6 ENVIRONMENTAL PLANNING LAW :TOWARDS SUSTAINABILITY?
6.7.4

SLAPPs

The most notorious example of the backlash against public participation is the use of so
called 'SLAPP' (Strategic Litigation Against Public Participation) suits. 103 This tactic has
been used by proponents of development to intimidate people who participate in the planning
process to oppose development.
The initiation of proceedings by the developer of land at Helens burgh is a relevant example
of an attempt to prevent public participation in the planning process. The developer sued
members of the Friends of the Hacking River for conspiring with each other "to damage or
destroy the financial and commercial interests of the Plaintiffs with the sole or predominate
purpose of injuring the commercial interests of the Plaintiffs". 104 The activities of the
community group which formed the basis for this action were opposition to the rezoning of
land for urban development.
Although it is difficult to see how such an action could directly succeed in the Courts, 105 it
may be successful in less direct ways. If people believe that they can be sued for objecting to
development proposals, they may be discouraged from making submissions and lobbying
during the planning process. Although SLAPPs are not a direct part of the planning process,
they have the potential to impact on the effectiveness of the process, by intimidating citizens
and thereby reducing the effectiveness of the limited available avenues for public
participation. They are completely antipathetic to deliberative planning.

!03

SLAPPs have been extensively docwnented in the United States. See for example Pring G.W., 1987,
"SLAPPs: Strategic Law Suits Against Public Participation" 7 Pace Environmental Law Review 3.

104

Beder S., 1995, "SLAPPs- Strategic Lawsuits Against Public Participation. Coming to a Controversy Near
You", Current Affairs Bulletin, Vol. 72, no. 3, Oct/Nov, pp 22-29.

!05

See Rogers N., 1998, "Law, Order and Green Extremists", in Nicole Rogers (ed), Green Paradigms and
the Law, Southern Cross University Press, Lismore. Rogers argued that in Australia, SLAPPs could violate
an implied constitutional guarantee of free speech.
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Accordingly, it is argued that SLAPP type actions are an impediment to sustainability. The
EP A Act needs to contain a provision that defamation proceedings cannot be instituted in
relation to statements made bona fide by persons participating in any planning process under
the Act.

6.7.5

Judicial review and Commissions of Inquiry

Public interest litigation is an important avenue for public interest perspectives in planning to
be articulated in the Courts. The main type of public interest litigation in NSW is judicial
review proceedings under s. 123 of the EP A Act. A key aspect of s. 123 is that it is an "open
standing" provision. This means that anyone can bring an action to enforce the Act. It has
however been predicted that the open standing provision may not survive the backlash
against public participation.! 06
A threat to this form of public participation is the awarding of costs against public interest
litigants. 107 Another indirect threat is security for costs orders. In Razorback Environment

Protection Society inc v Wollondilly Council and Anor 10 & the Land and Environment Court
ordered the public interest litigant to give security for costs in the amount of $50, 000. It has
been argued that the awarding of costs or ordering security for costs against public interest
litigants has the potential to stifle such litigation.l 09 Public interest litigants are often
impecunious individuals or community groups. The result of such orders is to effectively

106

Ricketts and Rogers, 1997, observed (at p. 159) that although the 1997 amendments did not alters. 123,
"the difficulties in seekingjudicial review of a consent authorities' decision under s. 123 have increased."

107

Two recent cases in which costs were awarded against public interest litigants were Friends of
Hinchinbrook Society !ne v Minister for Environment and Ors [ 1998], 432 FCA and Timbarra Protection
Coalition !ne and Anor v Ross Mining NL, Unreported Land and Environment Court, Talbot J. 15 May
1998. The leading High Court authority on this issue is O.~hlack v Richmond River Council, (1998) 72
ALJR 578; 152 ALR 83; [1998] HCA 11

108

Unreported, Land and Environment Court, Lloyd J. 5 February 1999.
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exclude them from access to the Land and Environment Court. Although proceedings for
judicial review are not a deliberative process, they facilitate public interest decision making
(Element 8). Accordingly, it is argued that s. 123 is a sustainability planning process. Security
for costs orders which limit the availability of such proceedings is an impediment to
sustainability.
The Commission of Inquiry (COl) process is potentially a more deliberative public
participation process than proceedings for judicial review. Under s. 119 of the EP A Act a
COl may be held in relation to particular development applications or general planning
issues. COI hearings in relation to particular developments are likely to be adversarial in
nature, with community and environment groups in opposition to the proponent. In relation to
general planning issues however, the COI process may provide an opportunity for a
deliberative planning approach to be adopted.11o

6.7.6

Participation in local government land management

Much of the publicly owned land in Sydney is controlled by local government under the
LGAct. Section 3 defines all land (other than Crown land) which is vested in the Council as
public land and section 26 provides that all public land be classified as operational or
community. The Act does not contain detailed prescriptions in relation to the management of
operational land, the assumption being that such land is held by the Council for investment
purposes to be disposed of as it thinks fit.

109

Norton C., 1999, "Security for costs- restricting justice to the wealthy?", 54 Impact.

110

See for example, Commissioners of Inquiry of Environment and Planning, Report in relation to Planning
and Management oflllawarra Escarpment which contained extensive recommendations in relation to urban
sustainability. The author of this thesis made two oral and written submissions to the Commission during
its hearings in 1998/1999.
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In relation to community land, the Act contains detailed management and community
participation provisions. It provides that a plan of management be prepared which must
categorise the land under s. 36 as a natural area, a sportsground, a parkland area of cultural
significance or general community use. A natural area must then be categorised as bushland,
wetland, escarpment, watercourse, foreshore or any other category specified in the
regulations. Extensive management and land use responsibilities are imposed on the Council
under ss 36A - 36N, depending on the categorisation of the land. These responsibilities
particularly relate to Element 7 (Diversity) and could therefore be regarded as a sustainability
planning process.
Sections 46 and 46A provide that a management plan may authorise the granting of a lease or
licence over community land, for certain purposes.''' There are extensive provisions in
relation to community participation in the preparation of management plans. Draft plans must
be placed on public exhibition and submissions considered by the Council prior to the
adoption of the plan (s. 38). In some circumstances a public hearing may be held in relation
to a proposed plan of management (s. 40A).
It is not known how such hearings are carried out but if an adversarial approach is taken, the

process is unlikely to facilitate deliberation. Subject to the hearings carried out in relation to
plans of management under s. 40A 11 2 being non adversarial in nature, the community land
provisions of the LG Act could be regarded as a sustainability planning process (Element 3
deliberative decision making.)

111

The leasing of community land for private activities which may conflict with the public interest, has been
the subject of several decisions of the Supreme Court. These decisions are discussed in Chapter 7.

112

Major amendments to these provisions commenced operation in 1999 and at the time of writing, no
information in relation to the nature of hearings was available.
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6. 7. 7

Critiques of public participation

There are critiques of public participation, which suggest that this factor in decision making
may be of limited value. Sandercock argued that
"there was no evidence to support the optimistic rhetoric of the last few years
asserting that participation is the solution to urban planning problems. .. .In
some cases participants acted in a completely self interested way .. On some
occasions 'good planning' and a reasonable political decision system have
been thwarted by 'bad participation', on others 'good participation' has
corrected bad planning choices and improved the functioning of the political
decision system. In almost all cases the poor, migrants, the young and the old
have been excluded."l13

Sandercock's criticism is valid but it can be overcome by creating an inclusive deliberative
decision making process. There are two issues which must be addressed in the design of such
processes. First, the methods by which people become participants in or are excluded by the
process. 114 To be equitable, public participation processes must recognise the disadvantages
of certain groups and resource them to balance the better organisation of well resourced
groups and individuals. Second, the process must be designed to facilitate public interest

113

Sandercock L., 1978, "Citizen participation: the new conservatism" in Patrick Troy (ed) Federal power in
Australia's Cities, Hale and Iremonger, Sydney, ppll7-132 at p. 130. For a more recent discussion of this
issue in relation to urban consolidation debate see Bounds, 1993 who argued that there is a tendency to
dress self interest as the public interest. The result is that the interests of people who are locationally and
economically disadvantaged in the outer areas of Sydney will be detrimentally affected as the "State
succumbs to the ad hoc reactive demands of powerful political groups in upper socio economic local
areas" who oppose urban consolidation.

114

Harding and Fisher, 1999, p.296 refer to this issue and briefly canvass some of the methods for ensuring
broad participation, such as the consensus conference model.
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outcomes, rather than the interests of particular participants. This is the subject of the next
Chapter.

CONCLUSION
This Chapter has identified some specific aspects of the EP A Act, other legislation and
planning instruments as impediments to sustainability. Other aspects of planning law which
incorporate the Sustainability Planning Elements were also identified. In particular, it was
argued that section 53 of the Sydney Water Catchment Management Act 1998 can be
characterised as a sustainability planning process. Yet a fundamental impediment to
sustainability has emerged from this and previous Chapters. Land is perceived as a
commodity within an ethical framework which regards the exercise of land use rights as
paramount. The role of ethical considerations is the subject of the next Chapter.
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Chapter 7

RECONCILING LAND USE AND PUBLIC INTEREST

INTRODUCTION
This Chapter! explores the relationship between property rights and public interest in
Australian land use law. It aims to explain why property rights ideology constitutes an
impediment to sustainability and how this impediment could be overcome.
The influence of property rights on the development of Australian law has been profound.
The initial focus of the Chapter is an exploration of the ethical, legal and historical reasons
for the special status afforded to those who assert property rights to use land.
The law in relation to compensation for land use restrictions is discussed as an example of
statute and case law which reflects this ideology. It is argued that this aspect of planning law
is a major impediment to public interest sustainability planning.
Finally, some options for the incorporation of a public interest land stewardship ethic in
planning are discussed. It is argued that the incorporation of an obligation to plan and manage
land in acccordance with a public interest land stewardship duty (Element 8) is a necessary
aspect of sustainability planning.

7.1

SUSTAINABILITY AND PROPERTY RIGHTS

Since the publication of the landmark article The Tragedy of the Commons 2, the association
between environmental damage and the exploitation of the global unowned commons

This Chapter is an expanded version of Sperling K., l997,"Going Down the Takings Path: Private Property
Rights and Public Interest in Land Use Decision- Making", 14 EPLJ 427. The article was awarded the
1999 Peter Harrison Memorial prize by the Australian National University for the best national
contribution by a tertiary student, to the understanding of the community interest, as distinct from private
interests, in national urban planning and development (see attachment).
2

Hardin G., 1968, "The Tragedy ofthe Commons", Science ,Vol 162, pp 1243-1248
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(comprising areas of land, water or air which

IS

not subject to the exercise of particular

property rights) has been recognised.3
The solution which is increasingly being applied to deal with this issue is the creation of new
propeiiy rights regimes. Examples include greenhouse gas emissions trading and
transferrable water allocations. Such regimes are intended to provide a legal framework for
the extraction of resources from 4 and the direction of pollution into the commons, within the
framework of conventional markets. They are justified on the basis that market incentives can
operate to encourage participants in the market to act in environmentally beneficial ways. 5
The ethical and legal issues relating to the creation of property rights in resources or pollution
is beyond the scope of this chaper.
There is a debate about the effectiveness of rights based economic instruments and markets in
reducing pollution and the exploitation of commonly owned resources. 6 This debate is also
outside the scope of the present study, which is concerned only with the effect of property
rights in relation to the use of land.

3

Such damage occurs however because the commons is subject to open access to resource exploitation and
pollution. It could be argued that some forms of common property, such as property which is not subject to
an open access regime and therefore protected from plunder, is quite different to the unprotected commons
which was the subject ofHardin's article.

4

In the context of fisheries, property rights instruments were considered by the Federal Court in Minister for
Primary Industries and Energy and Ors v Davey and Ors ( 1993) 119 ALR l 08; ( 1993) 4 7 FCR 151.
This issue is discussed for example by Preston B., 1996, "The Role of Property Rights and Intellectual
Property Rights in the Conservation of Biological Diversity", in Ben Boer, Robert Fowler and Neil
Gunningham (eds), Environmental Outlook No. 2 Law and Policy, The Federation Press, pp 197 - 218.
Preston argued that by providing a fmancial incentive, the creation of a property rights regime can result in
the conservation of biodiversity. See also Young M.D., Howard B., Gunningham N., Grabosky P.,
McCrone E., Elix J. and Lambert J., 1996, Reimbursing the Future, An evaluation of motivational,
voluntary, price-based, property-right, and regulatory incentives for the conservation of biodiversity, A
Report to the Biodiversity Unit of the Department of the Environment, Sport and Territories, Department
of Environment, Spmt and Territories pp 26-29 and ppll3-122

6

See for example Beder S., 1997, Global Spin, Green Books, Devon. Beder provided compelling evidence
(at pp 99-105) that conservative think tanks such as the Australian Centre for Independent Studies have
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THE CENTRAL ROLE OF PROPERTY RIGHTS IN AUSTRALIAN
PLANNING LAW
"Property and law are born together and die together." 7

The residents of Sydney were confronted by the pervasive effect of the property rights ethic
during 1997, when controversy over planning in Sydney erupted. Construction of a
development at East Circular Quay began obscuring the view of Australia's greatest urban
landmark, the Sydney Opera House. Citizens demanded to know how the planning system
could produce such an outcome, which they regarded as clearly contrary to the public
interest.

In response to public concerns about land use in Sydney, The Lord Mayor, (Councillor Frank
Sartor) was reported 8 to have asked "how do you stop a developer from exercising his private
property rights?" This remark illustrates the central influence of the property rights ethic as
the key determining factor in Australian planning.
Blackstone wrote: "So great...is the regard of the law for private property, that it will not
authorise the least violation of it; no, not even for the general good of the whole
community. "9
It must therefore be recognised that any challenge to the supremacy of property rights faces

insurmountable obstacles. Yet there is no more important notion in public policy than the

promoted property rights based economic instruments such as tradeable pollution licences to entrench the
dominant market position of companies which profit from unsustainable resource exploitation activities.
7

Jeremy Bentham, quoted in Macpherson C.B., 1978, Property: Mainstream and Critical Positions, Basil
BlackweH, Oxford, p. 52.

8

Sydney Morning Herald, Saturday 13 July 1996 p 4.
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pursuit of ecological sustainability. Here there exists an apparent conflict- between property
rights which are inherently private rights and the public interest notion of ecological
sustainability. 10 This conflict needs to be examined.

7.3

THE PROPERTY RIGHTS BUNDLE

The belief that land development is inherently a beneficial activity is deeply embedded in the
common law. 11 The protection of property rights, when asserted by landholders, became
central to the functioning of the common law. The right to use land has long been regarded as
one ofthe bundle of rights attaching to property.
At common law, there was no need for the courts to incorporate any public interest
considerations into land use decision making processes, as public interest was perceived to be
in harmony with private interest. 12 This is a philosophical question which has long been
regarded as a self evident truth, based on hundreds of years of history.
The English philosopher, John Locke, is regarded as the originator of the idea that it is proper
and necessary for property rights considerations to govern land use decisions. Locke regarded
the encouragement of land use and development as a key function of government. The role of
government in bringing about land use, for the benefit of society, was critical. He wrote that

9

Commentaries, Vol. l 109-110, quoted by Brubaker E., 1995, Property Rights in the Defence of Nature,
Earthscan, London at p. 43.

10

lnder W.L., 1996, "Compensation Legislation: Private Property Rights vs. Public Benefits" 5 Dick. .!.
Envtl. L. & Pol'y 119. Inder claimed (at p. 121) that "most observers agree that the fight in the property
rights arena is likely to determine the direction of the nation's land use policy for the foreseeable future."

11

For an illustration of this see the comments of Sugarman J in Ex parte Arnold Homes Pty Ltd; Re
Blacktown Shire Council (1962) 80 WN (NSW) 382 that the tenn "development...seems to envisage some
improvement upon the natural condition of the land so as to enable it to be put to some better use." (at
383).
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"the right employing" of land - through the application of labor to it - "is the great art of
government." For unless government encourages the productive, useful employment of land,
unless it supports the "honest industry" of its subjects, society as a whole will suffer the
consequences.I3

7.3.1

Property rights as protector of public interest

Early English law reflected the ideology that the public benefit of land use and development
was related to the important social benefits of property rights. The following procedure was
said to have been implemented after the Great Fire of London:
"If the owner has not built on his site within three years after the Fire, it would
become the property of the town, which must pay full compensation... Behind
this lies the idea that land can never be considered as entirely private property.
By right the land belongs to the community and a private individual may
acquire the use of it, but if it lies without being made any use of, then he loses
his right to it and must make it over to others. On the other hand, he who has
been able to make his land productive, acquires a special right over it of which
he cannot well be deprived".I4

Historical conceptions of property rights and the proper role of government became one of
the central pillars upon which English and Australian law was based. The suggestion that

12

Anton D.K., 1996, "The Global Enviromnent and the Public Interest", EPLJ Vol. 269 at 273 quoted
Bentham as the originator of the idea that "the public interest is the sum of the interest of the several
members who compose it".

l3

Ash croft R., 1986, Revolutionary Politics and Locke's Two Treatises of Government, Princeton University
Press, Princeton, at p. 274 quoting Locke (II 42).
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there may be an alternative way of ordering and governing the relationship between humans
and the land therefore fundamentally challenges the correctness of hundreds of years of
thought, experience and law.

7.3.2

Private rights to alienate, use and develop land

McCauslan explained the common law focus on property rights with the simple observation
that "it was, almost by definition, the property owners who used the Courts and it was in the
resolution of their disputes that the common law was formed. So the whole climate and
ideology of the law stressed private property, its uses and transactions. " 15
The right to subdivide at common law has been described as "not an indulgence but a real and
substantial proprietary benefit." !6 The right of a landholder to build on their land and use it
was unfettered at common law, other than in the context of restrictions imposed by the law of
nuisance.I7 Wilcox observed that "there was no 'common law' regarding building; subject
only to law of nuisance any land owner was free to build as he pleased". 18
In St Helens Smelting Co v Tipping, the House of Lords found that an action in nuisance
succeeded where the use of land for a copper smelter has polluted the estate of a
neighbouring landholder. The House of Lords made it clear however that the decision did not

14

Rasmussen S.E., 1934, London: the Unique City, Reprint, Massettusetts Institute of Technology Press,
Cambridge at pp 120 - 121, quoted by Richard Tseng-yu Lai, 1988, Law in Urban Design and Planning,
Van Nostrand Reinhold Company lnc, New York, at pp 54-55.

15

McAuslan, 1980, at p. 3.

16

Wilcox, 1967, p. 21. See Lloyd v Robinson (1962) 107 CLR 142, where the High Court considered the
effect oflegislative restrictions which took away the proprietary right to subdivide, without compensation.

17

Nuisance actions have seldom resulted in the imposition of land use restrictions by Australian Courts. See
for example, the comments of Smithers J. in Kent v Johnson (1973) 21 FLR 177, that "prima facie it is
lawful to erect what one pleases on one's own land" and Burbury CJ in Bell v Pitt (1956) Tas S.R. 161 at
184 who referred to the "general principle that an owner of land is entitled to the natural and proper user of
it even if in the course of such use damage is caused to his neighbour's land".
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rely on any public interest considerations. Rather, the decision was based on the damage
caused by the smelter to the property of the plaintiff.19
The importance of protecting the public interest in property rights rather than a general notion
of public benefit as the foundation of an action in nuisance was also highlighted in Trinidad
Asphalt Co v Ambard2°. In this case the Privy Council held that it would grant an injunction

to restrain a nuisance despite the possible impact on the community. In rejecting the defence
of public good, the Privy Council held that "rights of property must be respected, even when
they conflict, or seem to conflict with the interests of the community". Moreover, the law of
nuisance is discriminatory in application and is primarily applied to protect the living
conditions of property owners. For example, in Sturgess v Bridgeman 21 it was held that "what
would be a nuisance in Belgrave Square would not necessarily be so in Bermondsey".

7.4

THE CURRENT LAW

The essence of planning and environmental law is the statutory imposition of limitations
upon the private use of land. 22 In this sense therefore, planning law has eroded property
rights, at least in comparison with the 'open slather' regime of the past. 2 3 Once granted,

18

Wilcox, 1967, p. 419

!9

(1865) 11 ER 1483. The Lord Chancellor said (at 1486) "My Lords, in matters of this description it
appears to me that it is a very desirable thing to mark the difference between an action brought for a
nuisance upon the ground that the alleged nuisance produces material injury to the property, an action
brought for a nuisance on the ground the thing alleged to be a nuisance is productive of sensible personal
discomfort."

20

(1899) AC 594 at 602-3 quoted by Brubaker, 1995, p. 45

21

(1879) 11 Ch. D. 852 at p. 865

22

The provisions of State and Commonwealth legislation which impose land use restrictions were reviewed
by Bonyhady T., 1992, "Property Rights" in Environmental Protection and Legal Change, Bonyhady T.
(ed) The Federation Press, Sydney, pp 41-78.

23

Wilcox M., 1992, in "Retrospect and Prospect", Environmental Protection and Legal Change, Bonyhady
T. (ed) The Federation Press, Sydney, pp 206-230 at 207 described the change brought about by statutory
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development consents or approvals attach to and pass with title to the land. 24 Prior to the
granting of consent, however, there is no inherent right to use land25 other than in the context
of existing or non conforming use rights.26

7.4.1

The protection of existing uses

The tensions between private rights and public interest in planning are most apparent in
relation to the law of existing use, which assists landowners whose interests have been
adversely affected by planning restrictions. It has the effect of allowing the continuation of
activities which would otherwise be contrary to the relevant planning instrument. The
judgment of Kirby P in North Sydney Municipal Council v Boyts Radio and Electrical Pty
Ltd & Ors. 27 provides a property rights explanation for the recognition of existing uses. His

Honour stated:
"A wide definition of, and generous approach to existing use rights tends
towards the protection of private interests in land where these conflict with the
social interests represented by the generally applicable planning law. A
stringent approach to the proof of abandonment of an existing use right tends
to favour private over social claims to the use of land. Identifying and defining
existing use rights with specificity and precision tends to uphold the social

land use controls as a radical alteration of the bundle of rights and obligations comprising land ownership
at common law.

24

Ramsay R. and Rowe G., 1995, at p. 464.

25

But see the decision of Sugannan 1. in Wright v Manly Municipal Council (1958) 4 LGRA 29, discussed in
Chapter 5, in relation to the prima facie right of a purchaser of a residential lot to erect a dwelling- house.

26
27

Existing use rights have been held to be more in the nature of a privilege than a right. See Vanmeld Pty Ltd
v Fairfield City Council (1992) 128 CLR 1 and Parramatta City Council v Brickworks (1972) 128 CLR 1.
( 1989) 67 LGERA 344 at 345
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interest represented by planning law and to confine derogations from that
interest to a narrow class of case".
In Boyts Radio, Kirby P regarded existing use rights as necessary in order to secure and
safeguard valuable private rights of property. In doing so, he continued the common law
tradition of placing the protection of property rights at the centre of judicial reasoning.

Dorrestijn v South Australian Planning Commission28 was another case in which the
relationship between land use restrictions and use rights was examined. The High Court
supported a broad interpretation of nonconforming use rights and held that a planning
instrument should not be interpreted to impose land clearing controls on farmland which had
been continually used for farming. The majority decision in Dorrestijn has been referred to
as a "tortuous path" where the High Court "under cover of a principle of statutory
interpretation upheld a concept of private property which is by no means inevitable or
immutable. It may well be out of step with the current needs of society. "29

7.4.2

The limits of property rights

The Courts have placed some limitations on the scope for developers to recover damages
from planning bodies for loss of profits which occur as a result of planning decisions.
In the recent case of Lavender View v North Sydney Councif30 Rolfe J considered the
quantum of damages which were available in relation to the failure by the Council to carry
out its planning functions in accordance with the EP A Act. There was no dispute that the

28

(1984) 59 ALJR 104 High Court of Australia,

29

Farrier D., 199l,"Vegetation Conservation: the Planning System as a Vehicle for the Regulation of
Broadacre Agricultural Land Clearing", 18 MULR 26 at 46.

30

[1999] NSWSC 699
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conduct of the council in dealing with the plaintiff's development application was negligent.
The developer had claimed millions of dollars in damages for loss of profits. This claim was
rejected and an amount of approximately $200,000 was awarded, to cover the out of pocket
expenses of the developer.
In the leading case of San Sebastian Pty Ltd v The Minister the High Court held that the
developer had no cause of action in negligence against the planning authority in relation to
statements contained in planning documents. The High Court31 acknowledged that although
the documents created development expectations, they were part of an administrative and
political process and therefore:
"subject to alteration, variation and revocation. The implementation of a
development plan inevitably generates planning and political pressure for
changes at the instance of administrators, commercial interests, property
owners, residents and other interest groups ... A responsible authority, in
exercising its statutory powers, has regard not merely to the contents of such a
plan, but to the way in which the plan is working and to other matters which
may be relevant to the exercise of its discretion. . .. in the absence of
indications to the contrary, it will not readily be inferred that a plan intended
to serve as a guide to future development contains an assurance that it will be
continuously and inflexibly applied in the future. Rather it is an expression of
present intention and

future

expectation which would

in ordinary

circumstances deter developers and businessmen from relying on it as a solid
and unchangeable foundation for development approvals. Instead, they make

31

(1986) 162 CLR 341 [at 28-30]
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their own assessment and rely on their advisers and consultants, recognizing
that the function of the public documents is to provide a general and flexible
planning framework within which developers and businessmen are expected to
make their own judgments."

7.4.3

Private use of public land

An example of the conflict between property rights to use land and the public interest is the

law in relation to circumstances in which leases of public land are permissible. In general, the
Courts have been reluctant to restrain the leasing of public land for private use. 32 The

Showground Case was discussed in the previous Chapter (at 6.7.3).
Leases of community land under the LG Act have been upheld by the Court of Appeal. In

Friends of Pryor Park !ne v Ryde City Council

33

the Council had leased a scout hall located

in a bushland reserve to a private organisation to be used for the purposes of a preschool. It
was argued that it was beyond the power of the council to grant a lease over all or part of
community land. This argument was rejected by the Court of Appeal which held that the
Council could grant a lease for the use of part of a bushland reserve. Gleeson CJ said (at
314):

" We are not concerned with whether it was wise of the New South Wales
Parliament to enact a law giving councils such power, or whether it would be

32

Although seeWoollahra Municipal Council v Minister for the Environment (1991) 73 LGRA 379 and
Packham v Minister for the Environment (1993) 80 LGERA 205, discussed at 5.6.1, in relation to the
leasing and licensing of land within National Parks for private use.

33

(1996) 91 LGERA 302. See also Seaton and Others v Mosman Municipal Council and Another (1998) 98
LGERA 8. In Seaton the Court of Appeal confirmed the Pryor Park decision. Mason P held that it was
open to the Council to adopt a plan of management which allowed the granting of a lease over an historic
foreshore building for the purpose of a private restaurant.
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wise of the Ryde Council to use the power in the intended manner. Those are
political, not legal, questions. The grant of a lease or licence over a public
reserve, in a manner which excludes the general public, will often raise
sensitive social and political issues. However, the legislation clearly
contemplates that such a grant may be made, and the form of accountability
which it provides is primarily political. Provided they are acting within the
law, and in conformity with their legal obligations, it is for elected councillors,
not judges, to make decisions about the use and management of community
land including public reserves."
Yet the Courts have taken a different approach in cases where Councils have attempted to
restrict the private use of public space. In Claude Neon, a Council refused to grant
development consent for the erection of an advertising sign on the ground that it would
project over a public road. The Court of Appeal held that the Council's decision was a mala
fide abuse of power. 34

7.4.3

The 'chilling effect' of property :rights on land use planning

The demise of property rights was emphasised by Patricia Ryan. She predicted that "the
whole structure of property and societal expectations has changed so much with the
experience ofland use planning that, rightly or wrongly, property is about to be displaced as a

34

Sydney City Council v Claude Neon Ltd (1989) 67 LGRA 181. This case was decided despite the
provisions of s. 232 of the Local Government Act 1919 which provided that:
(2) The vesting in fee-simple under this section shall be deemed to be not merely as regards so much of the
soil below and ofthe air above as may be necessary for the ordinary use of the road as a road, but so as to
confer on the council subject to the provisions of this Act the same estate and rights in and with respect to
the site of the road as a private person would have if he were entitled to the site as private land held in fee
simple with full rights both as to the soil below and to air above.
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'principal engme of social benefit production"' _35 McCauslan took a different view. He
regarded private property as providing "the outer boundaries of any public involvement"
which "ensures that co-existence between public interest and private property will always be
on private property's terms; there will be no supplanting of the latter by the former." 36
Although decisions vary according to v1ews of particular judges and different State
jurisdictions,37 the cases discussed in this Chapter support McCauslan's v1ew that the
interests of landowners and developers are assumed to be desirable and in the public
interest. 38
Although the public interest might have been perceived by some as challenging private rights
for a time during the mid twentieth century, recent decisions of the High Court and the Land
and Environment Court support the view that private rights are now firmly in the ascendancy,
constituting an impediment to sustainability.
It is argued that although no explicit legal rule exists to ensure the domination of property

rights, the ideology has a "chilling effect" on the law and practice of land use planning.
Limitations on the exercise of property rights through statutory land use planning and
development control, do not threaten the ideology that the planning system exists primarily to
deliver private rather than public benefits.

35

Ryan, 1987, at p. 138 quoting J. Sax, 1983, "Some thoughts on the Decline of Private Property",
Washington L. Rev. 481

36

McAuslan, 1980, p. 145

37

See the analysis by Fall"ier, 1991 at pp 47-51. Fall"ier regarded the decisions in Van Der Mayden v
Melbourne and Metropolitan Board of Works (1980) V.R. 255 and Carson v Department of Environment
and Planning (1985) 57 LGRA 390 as resulting in very different conceptions of the importance of private
property. In Van Der Mayden the Victorian Supreme Court held that a conservation zoning which
imposed land use restrictions was not a reservation of land for a public purpose. In Carson, the Van Der
Mayden approach was specifically rejected and the NSW Court of Appeal held that a restrictive zoning
could constitute a reservation for public purposes.
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COMPENSATION FOR INTERFERENCES WITH PROPERTY RIGHTS

7.5

The principles developed by legislatures and the courts in dealing with the circumstances in
which compensation is payable for interferences with property rights, provide a touchstone in
relation to the central importance of property rights in Australian law. 39

7.5.1

At common law

The common law principle requiring the strict construction of legislation which interfered
with property rights was developed by the English courts during the 18th century to balance
the newly created power of the sovereign parliament. 40 The principle requires that "a statute
should not be held to take away private rights of property without compensation unless the
intention to do so is expressed in clear and unambiguous terms. "41 Prima facie however, the
presumption in favour of compensation has always applied to acquisitions of property rather
than land use restrictions. There is no right to compensation for either restrictions upon use or
acquisitions at common law.42

38

McAuslan, 1980, p.l7l

39

Bonyhady T., 1992, at p 70 claimed there has been only one Australian case, Haig v National Parks and
Wildlife Service ( 1990) 71 LGRA 361, in which the presumption has been questioned.

40

Bonyhady ibid p. 68 wrote that "since the 18th century, it has been a settled principle of common law that
Acts which interfere with private rights should be construed strictly. English courts developed this rule in
response to the new sovereignty of parliament. If the legislature was free to enact any laws it wished, the
courts would at least favour the individual when legislation was ambiguous. The judicial expression of
John Locke's insistence on the sacredness of life, liberty and property became a rule of statutory
interpretation that legislation would be construed so as not to deprive an individual of his or her property
unless it was capable of no other reasonable interpretation; legislation which clearly took an individual's
property would be presumed to provide compensation to its former owner."

41

Colonial Sugar Refining Co. v Melbourne Harbour Trust Commissioners (1927) AC 343, (per Lord
Warrington of Clyffe at 359)

42

Starke J.G., 1966, The Law of Town and Country Planning in New South Wales, Butterworths, Sydney at
p. 148 stated that "in so far as legislative restrictions upon the development of land in the public interest
are concerned, the so called 'well-established rule of construction' that a statute is not to be construed so as
to deprive a person either of his property or of the beneficial enjoyment of his property without

224

Chapter 7
7.5.2

RECONCILING LAND USE AND PUBLIC INTEREST

The constitutional guarantee of 'just terms'

The tension between private rights and public interest m land use decision making was
highlighted by the decision of the High Court in Newcrest Mining (WA) Limited v The
Commonwealth of Australia and the Director of National Parks and Wildlife. 43 The
Commonwealth had granted a total of 25 mining leases at Coronation Hill in the Northern
Territory to the appellant's predecessors in title. The mining leases were granted between
1947 and 197 5. This was an era when there was scant regard for the environment and
Aboriginal culture, within society and government. It is likely that the decision maker who
granted the leases therefore had little, if any, knowledge of the significance of Coronation
Hill in both environmental and Aboriginal cultural terms. 44
Proclamations made by the Commonwealth under s. 7 (8) of the National Parks and Wildlife
Conservation Act 1975 (Cth) in 1989 and 1991, had the effect of extending Kakadu National
Park. Section 10 (1 A) of the Act contained a statutory prohibition against mining operations
in Kakadu and Section 7 also provided that the Commonwealth was not liable to pay
compensation to any person by reason of the enactment of the Act. The benefits which
Newcrest might have otherwise derived under the leases were therefore "sterilised".

compensation unless the legislature has expressed its intention to do so in clear terms ... is not to be read as
implying that there is such a right to compensation at common law."
43

(1997) 147 ALR42

44

The importance of Coronation Hill to Aborigines was the subject of an inquiry by the Resource
Assessment Commission which examined the significance of the 'sickness' country to the Jawoyn people.
See Resource Assessment Commission, 1991, Kakadu Conservation Zone Inquiry, Final Report, Volumes
1 and 2, AGPS, Canberra. The Prime Minister, Hon RJ Hawke announced the Government's decision to
disallow mining at Coronation Hill in a Media Release dated 18 June 1991. He said the decision "was
based on the overwhelming evidence that the effect of mining on the Jawoyn people and to a lesser extent
the environment, outweighs any economic benefit to Australia offered by the proposed mine."
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One of the issues considered by the High Court was the validity of the enactment of s. 7 and
the making of the proclamations, under s. 51 (xxxi) of the Constitution. 45 The High Court
(Toohey, Gaudron, Gummow and Kirby JJ) held that the proclamations were invalid to the
extent that they effected acquisitions of property from Newcrest other than on just terms with
the meaning ofs.51 (xxxi). Brennan CJ, McHugh and Dawson JJ dissented.
Echoing the views he expressed in Boyts Radio (quoted above at 7.4.1), Kirby J referred to
the prohibition on the arbitrary deprivation of property as "an essential idea which is both
basic and virtually uniform in civilised legal systems" 46. His Honour traced the roots of the
idea to the Magna Carta. 47 He went on to argue for an interpretation of s 51 (xxxi) of the
Constitution where the uncompensated deprivation of property rights could be classified as a
breach of human rights.48 He stated:
"Ordinarily, in a civilised society, where private property rights are protected
by law, the government, its agencies or those acting under authority of law
may not deprive a person of such rights without a legal process which includes
provision for just compensation. Whilst companies such as the appellants may
not, as such, be entitled to the benefit of every fundamental hwnan right ...

45

Section 51 (xxxi) provides that when the Commonwealth acquires property from any State or person it
must do so on just terms.

46

147 ALR 42 at 149

47

The Magna Carta 1215, Art 52 provided, "To any man whom we have deprived or dispossessed of lands,
castles, liberties or rights, without the lawful judgement of his equals, we will at once restore these."

48

Under Art J7 of the Universal Declaration of Human Rights. Art 17 provides:
l. Everyone has the right to own property alone as well as in association with others
2. No one shall be arbitrarily deprived of his property
Art 17 is restricted to the 'arbitrary' deprivation of property. The extensive policy and legislative process
which resulted in the proclamations could hardly be described as arbitrary.
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(the Australian Constitution) extends to protect the basic rights of corporations
as well as individuals. "49

The other judges in the majority (Toohey, Gaudron and Gummow JJ) did not emphasise
property rights to this extent. They did however support an expansive view of property rights
and the constitutional guarantee of just terms. It is argued that the majority judgements in

Newcrest and the judgment of Kirby J in particular, reflect a preoccupation with property
rights which limits the ability of government to act in the public interest through planning and
environmental law.

McHugh J, (dissenting) took a different view. He accepted the Commonwealth's argument
that under s. 10 (lA) of the National Parks and Wildlife Conservation Act, the effect of the
proclamations did not amount to an acquisition although it did constitute a 'sterilisation' of the
land. The critical issue for McHugh J was that the prohibition on mining had not produced
any benefit of a proprietary nature for the Commonwealth because Newcrest's interest in the
lease was not forfeited or transferred to the Commonwealth. Although his judgment does not
expressly give primacy to public interest considerations, by excluding a prohibition on land
use from the reach of s. 51 (xxxi), the judgment of McHugh J could be described as a
'minimalist' approach to property rights.

The High Court's decision in Newcrest means that for the first time under Australian law,
land use restrictions have been held to constitute an acquisition of property for which there is
a constitutionally guaranteed right to compensation. The High Court reached this decision
despite the decision in the Tasmanian Dams Case, 50 which had previously been regarded as

49

147 ALR42 at 150

50

Commonwealth v Tasmania (1983) 158 CLR 1; 46 ALR 625.
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settled law. In the Dams Case three judges (Mason, Murphy and Brennan JJ) held that
although the Commonwealth asserted control over the relevant land by restricting its use, the
Commonwealth did not acquire a proprietary interest. This was the only previous decision of
the Court which considered section 51 (xxxi) in the context of land use restrictions. It
therefore appears extraordinary that the majority in Newcrest seemingly overruled without
explanation, a previous decision of the High Court in relation to similar facts and involving
similar legislation, which has been regarded as settled law for many years. si
In The Dams Case, Mason J specifically referred to the importance of the fact that the
Commonwealth had not acquired a proprietary interest of any kind in the property when it
prohibited construction of the darn, under the World Heritage Properties Conservation Act.
1983 (Cth). 52 In this respect, by restricting rights to use the land without acquiring the leases,

the National Parks and Wildlife Conservation Act 1975 (Cth) was substantively equivalent in
its operation. Murphy J was also quite clear that unless the Commonwealth gains some
property, there is no acquisition.53 Brennan J was wary of blurring the distinction between
laws which regulate or restrict the use and enjoyment of proprietary rights and those which
provide for the acquisition of such rights because "it would be necessary to identify a
touchstone for applying the limitation to some regulatory laws and not to others."

54

It

therefore appears that Newcrest has irnpliedly overturned this aspect of the decision in the

Dams Case. If McAuslan's analysis is applied to the reasoning in Newcrest, it could be seen

51

Only the dissenters McHugh J and Brennan CJ made any reference to the Dams Case in Newcrest

52

46 ALR 625 at 708 (in this respect, by restricting rights to use the land without acquiring the leases, the
National Parks and Wildlife Conservation Act 1975 (Cth) was substantively equivalent in its operation.)

53

(1983) 158 CLR I at 181; 46 ALR 625 at 738

54

(!983) !58 CLR 1 at 248; 46 ALR 625 at 796
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as the moment when property rights ideology triumphed over the law governing land use
restrictions.
The United States Supreme Court55 has placed significant restrictions upon the ability of the
US government to impose public interest land use restrictions, by emphasising property rights
in interpreting the Fifth Amendment to the US Constitution. In the leading case of Lucas v
South Carolina Council, 56 the Court held that compensation is required when a regulation
denies an owner the opportunity of economically beneficial or productive land use.
None of the judgements in Newcrest referred to the 'takings' decisions of the United States
Supreme Court.57 The reasoning in the majority judgements is however strongly suggestive
of the American approach and it appears that the decision has therefore opened the way for
the application of US style 'takings' law in Australia. ss
The constitutional guarantee of just terms only applies to acquisitions by the Commonwealth.
Newcrest is therefore not directly applicable in relation to the issue of compensation for land
use restrictions imposed under State law. A similar approach has however been adopted by
the NSW Land and Environment Court in relation to the imposition of planning restrictions

55

There is an entire body of American case law and numerous academic articles in relation to this subject.
See for example Babcock H.M., 1995, "Has the US Supreme Court finally drained the swamp of Takings
jurisprudence? The impact of Lucas v South Carolina Coastal Council on Wetlands and Coastal Barrier
Beaches", 19 Harvard Environmental Law Review 1; Sax J., 1993, "Property Rights and the Economy of
Nature: Understanding Lucas v South Carolina Coastal Council, 45 Stan. L. R(;W. 1433; Lazarus R.J.,
1986, "Changing Conceptions of Property and Sovereignty in Natural Resources: Questioning the Public
Trust Doctrine, 61 Iowa Law Review 63 I.

56

505 U.S. 1003 (1992),

57
58

Wilcox M., 1992, p.208 predicted that "as legislative controls on land increase ... the American learning
will be drawn upon."
[n The Tasmanian Dams Case, after reviewing the American authorities, Mason J. concluded that the
'takings' decisions of the United States Supreme Court have no direct relevance in the Australian context
because the emphasis in s 51 (xxxi) is not on a "taking" of private property but on the acquisition of
property for the purposes of the Commonwealth (46 ALR 707-708). It is the significance of this distinction
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under NSW law. It will be argued that this amounts to an impediment to urban planning for
sustainability

7.5.3

The availability and quantum of compensation for land use restrictions in NSW

Statutory provision for compensation for some planning restrictions existed under early NSW
planning law although the right to such compensation was strictly limited. Section 342 AC
(1) (iii) of the State Planning Authority Act 1963 (NSW) was modelled on s. 18 (1) (a) of
the English Town and Country Planning Act 1932. It conferred a statutory right of
compensation upon any person who had an estate or interest in land to which a prescribed
planning scheme applied, where such estate or interest was injuriously affected by any
restrictions imposed by or under the prescribed scheme.
There were few instances where landholders successfully claimed compensation under these
provisions for reductions in the value of their property due to land use restrictions. In Baker v

Cumberland County Council

59

the Land and Valuation Court held that the landholder was

not entitled to compensation despite the value of his land being reduced by the imposition of
restrictions upon subdivision under the County of Cumberland Planning Scheme Ordinance,
which zoned his land for the purposes of 'green belt', due to the operation of s. 342 AC(2)(c)
of the Local Government Act 1919.60 Wilcox observed however that a claim based on a

which appears to have eluded the majority in Newcrest (although as discussed above, the issue was
addressed by the dissenter, McHugh J)
59

60

(1956) 1 LGRA 321. See also Bingham v Cumberland County Council (1954) 20 LGR 1
Starke, 1966, p. 161 noted that the Local Government Act was subsequently amended by the insertion of s.
342 (2) (h) to confirm the correctness of the decision in Baker that no "compensation is payable in respect
of the zoning ofland under a prescribed scheme where the zoning directly of itself limits the uses to which
the owner can put his land or directly of itself restricts his right of erecting buildings thereon, as distinct
from the indirect or consequential limitation of private use or private right of building thereon when the
land is zoned or reserved for public purposes under the scheme", where compensation was payable under s.
342 AC.
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provision "prohibiting the use of land as land" would not be excluded by the operation of s.
342 AC (2) (c).61

The question of compensation is now determined in accordance with the provisions of the

Land Acquisition (Just Terms Compensation) Act 1991 (LA(JTC) Act). The LA(JTC) Act
contains a statutory scheme for inter alia, compensation of landholders whose land is subject
to restrictions on use contained in EPis. The LA(JTC) Act regards such restrictions as
amounting to acquisitions providing certain conditions are met. In particular, section 21
defmes "land designated for acquisition for a public purpose" (for which compensation is
claimable), as including land subject to the restrictions on use imposed by an environmental
protection zoning.

Section 21(3)(b) contains a much broader provision which applies beyond such zones and
enshrines the concept of "reasonable use". It extends the right to compensation for an
acquisition to land which is partly set aside for environmental protection "and also for other
purposes, but those other purposes do not constitute a reasonable use of the land".

For the purposes of determining the amount of compensation payable, s. 56 defines "market
value" of land as the amount that would have been paid for the land. For the purpose of
determining the amount that would have been paid, s. 56 (1) (a) directs that any increase or
decrease in the value of the land caused by the carrying out of, or the proposal to carry out,
the public purpose for which the land was acquired must be disregarded.

This provision enshrined the principle established by the High Court in Housing Commission

of NSW v San Sebastian6 2 • The High Court considered the amount of compensation payable

61

Wilcox, 1967, p. 289
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in respect of land in inner Sydney which had been resumed for the purpose of public housing.
The Court held that for the purpose of determining the value of the land, 63 a prior restrictive
zoning was a step in the resumption process. In the leading judgement, Jacobs J distinguished
other cases of restrictive zonings from the facts of this case. He stated64 :
"Assume an area of land on the outskirts of existing settlement, and assume a
planning authority concerned to designate land uses in a planning scheme. The
land is designated open space. Thereafter it is resumed for the purpose of a
public reserve. The fact that the land was zoned as open space may have
depreciated its value. Does the resuming authority pay compensation at the
depreciated value of open space or at some other value? The question cannot
be correctly answered without knowing whether there was any connexion
between the zoning as open space and the subsequent resumption. If the
zoning was done with the intent or in anticipation that the land should be
resumed for a purpose such as a public reserve or if the zoning was proposed
or dictated by the resuming authority then s. 124 requires that the zoning be
ignored. It is only a step in the process of subsequent resumption. But in other
circumstances the resumption may be unconnected with the act of zoning. It
may be that the resuming authority selects the land for resumption as a public
reserve because it is zoned open space; if it does so it is doing no more than
ensuring that it, as well as others, conforms to the planning scheme. In those
circumstances there is no relevant relationship between the zoning and the

62

(1978) 140 CLR I 96

63

Under the Public Works Act 1919.

64

at 207
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public purpose. No public purpose, existing or anticipated, intended, or urged
by the zoning authority, leads to the zoning; rather, the zoning leads to the
public purpose and consequent resumption."
Although the comments of Jacobs J were obiter, His Honour recognised that restrictive
zonings should not generally be regarded as part of the resumption process, which gave rise
to the eligibility to claim compensation .

7.5.4

Identifying the impediment: Recent applications of the "highest and best u.se"
compensation principle

A number of cases have recently been decided by the Land and Environment Court in
relation to the quantum of compensation payable for land acquisitions. The cases have
resulted in local government being held liable to pay substantial amounts of compensation
due to the Court's interpretation of the LA(JTC) Act.
In Broken Bay Peninsular 65 the land which was the subject of the proceedings had been
identified for inclusion in an adjoining National Park. The land had never been previously
zoned or identified for development. It had been regarded as important for scenic and nature
conservation purposes, identified in planning studies, and covered by restrictive planning
instruments for 30 years.
There was no doubt that some amount of compensation was payable for the acquisition. The
issue in the proceedings was the proper quantum. Cowdery J held that the applicant was

65

Broken Bay Peninsular Pty Ltd v Minister Administering the National Parks and Wildlife Act 1974
Unreported, Land and Enviromnent Court, 2 October 1997, Cowdery J.
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entitled to a sum calculated upon the "highest and best use" 66 of the land as en globo parcel of
land, to which attached subdivsion rights for residential purposes. This was a 55 lot
subdivision. The subdivision would not have been prevented by the presence of important
flora and fauna on the site. The applicant was awarded $2,470,000.00 ($152,018 per lot less
development costs).
Similarly in Overton Investments, 67 the environmental importance of land located on the
Georges River foreshore was not regarded by the court as a constraint which precluded the
granting of development consent for an extensive subdivsion.

68

These were not cases where the resuming authority had used planning restrictions to destroy
the development potential of the land in order to reduce the amount of compensation payable
upon a resumption. 6 9 The Land and Environment Court had a choice in determining "market
value" in these cases. It might have recognised public interest planning considerations as
dominant and assessed that the value of the land had been reduced accordingly. Rather, by
applying the principle of highest and best use, it chose to adopt an approach which placed the
greatest possible emphasis on property rights to use land.
The provisions and interpretations of the LA(JTC) Act which enshrine the landholders right
to compensation for the loss of future 'reasonable' exploitative uses are a particular

66

The leadi11g authority in relation to the meaning of "highest and best use" of land is Spencer v The
Commonwealth ofAustralia (1907) 5 CLR 418 at 440-441.

67

Overton Investments Pty Ltd v Department of Urban Affairs and Planning, Unreported Land and
Environment Court, 24 April1998, Sheahan J.

68

See also Green fields Mountain Pty Ltd v Byron Shire Council, Unreported Land and Environment Court
14 October 1998, Sheahan J, where the Court held that the Council was bound to acquire land because it
had been rezoned for a lower intensity of development than sought by the landholder in negotiations with
the Council.

69

In Crown v Murphy (1990) 64 ALJR 594 the High Court confirmed that this was the purpose of the San
Sebastian principle.
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manifestation of the property rights ethic which permeates throughout Anglo/Australian land
law. Where planning instruments remove or reduce the development potential of land, they
are likely to be regarded by the courts as an acquisition of a valuable private interest. An
amount of compensation calculated as equal to the highest and best use of the land is then
payable under the LA(JTC) Act. Use rights are regarded as paramount, irrespective of the
public interest, thereby creating a legal impediment to sustainability.
However, the generous scope for availability of compensation to private landholders is not
likely to be available in relation to the resumption of public land. In Hornsby Council v

Roads and Traffic Authority of NSW7° the appellant Council had sought compensation under
the LA(JTC) Act in relation to a resumption for road widening by the Respondent of reserved
crown land which contained remnant blue gum forest. Bannon J in the Land and Environment
Court held that the Council had no compensible interest in the land. The Court of Appeal
dismissed the Council's appeal. Meagher JA referred to the difficulty which would arise if
public 'rights' in relation to land were recognised as compensible 'interests'. His Honour
stated:
"In a sense every member of the public has a "right" over the land in question:
he can go on it and have a picnic. But it was hardly intended that he could
claim compensation on a resumption. If it were, the machinery of notifying
holders of"interests" would extend to infinity."
In a similar case, Horns by Council v Roads and Traffic Authorfty7 1, the Court of Appeal
confirmed the decision of Bannon J in the Land and Environment Court. It held that although

70

Unreported Court of Appeal (Mason P Meagher JA Powell JA) 19 March 1997

71

Unreported Comi of Appeal (Priestley JA Stein JA and Sheppard AJA) 19 August 1998
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compensation was payable for the resumption of community land under the LGAct, it was
proper for the quantum to be reduced by two thirds of the market value of the land.
These decisions are another illustration of the central argument of this Chapter. They are also
examples of the Tragedy of the Commons. Detailed principles exist to enable the Courts to
assess the value of land for the purpose of compensating the owner. But the land is only
recognised as having real market value where a particular interest in exploitation can be
established. 72

7.5.5

Financial considerations

It is argued that the LA(JTC) Act operates as a financial disincentive to the impostion of land
use constraints, which are likely to be the necessary outcome of sustainability planning
processes. The inevitable result is the transfer of public resources to private landholders in the
form of compensation payments for land use restrictions. The recognition of defacto
development entitlements therefore results in financial costs to the community as a whole.
Daniel Bromley recognised the economic implications which result from a property rights
perspective. He claimed that it has been used:
"to sanctifY the status quo property rights structure as the correct one, and then
to demand that the State compensate rights holders for any change in the status
quo. By then mounting an attack on the size of the public purse the strategy is
complete. First deny the State the financial means to compensate rights
holders for institutional change, second celebrate the status quo property rights

72

It should however be noted that in Prince Alfred Park Reserve Trust As Trustee of The Prince Alfred Park
v State Rail Authority of NSW Unreported Land and Environment Court 29 August 1997, Pearlrnan J. held
that the Trust had a compensible interest in the Park.
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structure as legitimate and finally define all environmental matters as a
struggle over the rights of private property as against the nebulous demands of
some fringe environmental special interests."73

7.6

UNTYING THE BUNDLE

The current law either fails to recognise the existence of conflict between property rights and
sustainability altogether, or it regards sustainability as subordinate to property rights.
Timothy Beatley74 observed that an ethical choice is made when land use decisions are
defmed in narrow technical, economic or legal terms. The failure to view such decisions as
involving such choice is itself a de facto form of ethical judgement.
In the time of Locke this ethical choice did not exist. The desirability of exploitation was
clear. Human desires were confined within the bounds of "a simple poor way of living" (II.
107). "No Mans Labor could subdue, or appropriate all: nor could his Enjoyment consume
more than a small part."(II. 36) Further, Locke stated "Nor was the appropriation of any
parcel ofland, by improving it, any prejudice to any other man (II. 33).7 5
At a time when the human use of land threatens the capacity of the earth to sustain human
life, clinging to traditional notions of property rights as the proper foundation for land use
law, has clear ethical consequences. Roderick Nash examined the history of environmental
ethics and regarded the emergence of the idea that the human-nature relationship should be

73

Bromley D.W, 1991, Environment and Economy Property Rights and Public Policy, Basil Blackwell
Cambridge pp 7-8.

74

Beatley T., 1994, Ethical Land Use, Principles of Policy and Planning, The John Hopkins University
Press, Baltimore. p. 4.

75

Quoted by Waldron J., 1988, The Right to Private Property, Clarendon Press, Oxford, p. 209
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subject to moral or ethical constraints as "one of the most extraordinary developments in
recent intellectual history". 76

Once the rationale for a sustainability ethic is understood, it is necessary firstly to examine
the ethic and secondly, consider how it might be reflected in planning law. The initial
question is whether such an ethic is capable of being recognised within a property rights
framework.

7.6.1

Can the bundle be untied without being dropped?

It is argued that sustainability requires the property rights bundle to be untied, breaking the

connection between ownership and use. But this does not mean that the bundle must be
dropped altogether.
Bromley recognised that an emphasis on property rights is socially beneficial as long as the
"general interests of the owner are .. .in accord with the interests of non-owners" and that
autonomy properly rests with the owner where there are "no untoward external effects
emanating from the use ofland and natural resources." 77
It is not suggested that public ownership and control of land by government is the solution.

The distinction between private and public ownership could be regarded as unimportant in
this context. It has been suggested that all ownership and all property is private or privatising,
in the sense that it divides those who have power from those who do not.7 8 Tay and Kamenka

76

Nash R., 1990, The Rights of Nature, Primavera Press, Sydney, p. 4.

77

ibid p. 24

78

Erh-Soon-Tay A. and Kamenka E., 1988, "Introduction: Some Theses on Property" 11 UNSWLJ 1.
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wrote that "'public' ownership is the same ownership as 'private', individual or corporate
ownership ... ' Private' does not mean individual. "79
Nor is it suggested that the financial implications for landholders of land use restrictions
should be ignored. Rather, it argued that a new ethical framework for resolving the tension
between sustainability, land use and property, needs to be found.

7.6.2

Land stewardship

Many writers have written about the extension of ethical considerations to recognise nature. 80
Some of the theories which have been developed to explain the ethical dimension of the
changing relationship between people and nature include ecofeminismSI and deep ecology.82
Aldo Leopold was one of the first writers to argue for a new land use ethic. 83 He wrote that
"there is as yet no ethic dealing with man's relation to land and to the animals and plants
which grow upon it...The land-relation is still strictly economic, entailing privileges but not
obligations". He argued for the adoption of a land ethic as an ecological necessity,
encompassing the "soils, waters, plants and animals, or collectively the land." He defined
such an ethic as "a limitation on freedom of action in the struggle for existence."

79

ibid p. 2.

80

For a general discussion of this issue see Birkeland J., Dodds S. and Hamilton C., 1997, "Values and
Ethics", in Mark Diesendorf and Clive Hamilton (eds), Human Ecology Human Economy, Alien and
Unwin, Sydney, at pp 125-147

81

See Plum wood V., 1993, Feminism and the mastery of nature, Routledge, London; Merchant C., 1982, The
death of nature: women, ecology and the scientific revolution, Wildwood House, London.

82
83

Devall B. and Sessions G., 1985, Deep Ecology: Living as

if Nature Mattered, GM Smith, Salt Lake City.

Leopold A., 1966, A Sand County Almanac With Other Essays on Conservation form Round River, Oxford
University Press, New York at pp 217 -219
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Leopold did not argue for the cessation of land use. He acknowledged that "a land ethic, of
course cannot prevent the alteration, management and use of these 'resources' but it does
affirm their right to continued existence. "84 Each question must be examined in terms of what
is ethically and aesthetically right, as well as what is economically expedient. "A thing is
right when it tends to preserve the integrity, stability, and beauty of the biotic community. It
is wrong when it tends otherwise ... The mechanism of operation is the same for any ethic:
social approbation for right actions, social disapproval for wrong actions."8 5

It has been argued that the Lockean view of property is consistent with the adoption of

Leopold's ethic. 86 D.B Hunter, who interpreted Leopold, observed that the land ethic does not
mean that land cannot be owned. Rather, it means that "land cannot be viewed as existing in
isolated parcels ... and can only be used subject to the understanding that what is owned is part
of a community. That community gives certain rights but extracts certain obligations."8 7 This
description of the ethic is similar to the responsibilities in relation to land which exist in
accordance with indigenous customary law. ss

84

p.219

85

ibid p. 241

86

See for example, Shaw B., 1997, "A Virtue Ethics Approach to Aldo Leopold's Land Ethic",
Environmental Ethics, Vol 19, No J pp 53-67. Shaw argued (at p. 59) that Locke's notion of private
property is not inconsistent with an "environmental mandate to leave enough and as good .. .in common for
others."

87

Hunter D.B., 1988, "An ecological perspective on property - A call to judicial protection of the public's
interest in environmentally critical resources", 12 Harvard Environmental Law Review 311 at 318

88

For a discussion of differing philosophical perspectives in relation to the value of biodiversity see Dawson
F., 1998, "What is the Value of Biodiversity?: Scientific and Philosophical Perspectives", in Nicole
Rogers (ed), Green Paradigms and the Law, Southern Cross University Press, Lismore, pp93 -119.
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Another legal philosopher, James P Karp, recognised the need for ensuring that a land
stewardship ethic limits the rights of landholders. He wrote: 89
"The quest to protect the privileges of private property ... regardless of the
price or need is an unholy one. The human community's interest in survival
must be the privileged right. The natural systems on which we as a community
rely for survival must be protected and if private property rights must be
sacrificed to achieve that protection, so be it."
Beatley acknowledged90 that where all access and use of land is prohibited, compensation
ought to be payable but otherwise, private rights must be subject to collective constraints.
This could be achieved by regarding land use as a privilege, not an inviolable right and
ensuring public interest considerations, rather than property rights and individual gain, are
dominant in decision making.

7.8

OPTIONS FOR OVERCOMING THE IMPEDIMENT

Three options for incorporating public interest land stewardship m decision making are
discussed below. These are:

the recognition of environmental rights;
the public trust doctrine; and
the incorporation of a public interest land stewardship duty.

89

90

Karp J.P., 1993, "A Private Property Duty of Stewardship: Changing our Land Ethic", 23 Environmental
Law 735 at 739
1994,p.208
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Recognition of environmental :rights

Justice Stein9 1 advocated the enactment of an Environmental Bill of Rights, as the mechanism
for the creation of a new class of publicly enforceable environmental rights. The rights which
could be guaranteed include the right of people to clean air, clean water, access to the "bush",
implementation of ESD principles and to participate in decision making. Stein concluded that
"it is imperative that such rights be enforceable in the courts through open standing and other
mechanisms ... this would best be achieved by the establishment of an independent specialist
Environmental Court where government and decision makers would be accountable to
citizens for decisions affecting the environment and for its protection."
Steve Mark preferred "needs based legislation which recognises basic human requirements
which if well defined and widely recognised in the community would give whole
communities a role in demanding that the needs of its members be met. "92
Another possible approach to land stewardship relies on utilitarianism. This philosophy, in
combination with a belief in the importance of property rights to use land, explains why
decision makers regard planning outcomes which favour participants in the land market as
inherently correct.9 3 The satisfaction of individual wants is believed to be the primary
motivation of people and therefore the proper basis of social organisation.

91

Stein Justice P., 1994, "Citizen Rights and Litigation in Environmental Law An Antipodean Perspective on
Environmental Rights" in Sven Deiman and Bemard Dyssli (eds), Environmetnal Rights, Law Litigation
and Access to Justice, Cameron May, London, pp 271 - 280 at 275.

92

Mark S., 1999, "Intellectual Property and Indigenous Rights", Paper presented at Pacific Science
Conference, University ofNSW 7 July 1999
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For a discussion of the relationship between utilitarianism and environmental protection in the context of
enviromental law see Godden L., 1998, "Incorporating the Environment in the Utilitarian Calculus of the
Greatest Good", in Nicole Rogers (ed), Green Paradigms and the Law, Southern Cross University Press,
Lismore pp 65 - 80.
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Godden argued that rather than the creation of environmental rights, utilitarianism offers the
best rationale for environmental protection, provided that human "good" is not perceived in
simply economic terms. He concluded that utilitarianism in association with ESD is the most
feasible philosophical justification for bringing about a stewardship ethic.94

One important practical effect which the philosophy of utilitarianism has had on planning is
that advocates for sustainability and environmental protection are commonly regarded as one
of many 'stakeholders' in the planning system. The belief that public interest participants are
simply representing a particular interest is absurd, though justified by utilitarianism.

Moreover, this view of planning inherently discriminates against future generations and other
species, whose interests cannot be reflected in market choices. It reflects the general inability
of social institutions, particularly the law, to accept the legitimacy of non-human
considerations.9 5 The solution proposed by some writers is for natural objects to be given
legal rights separate from the assessment of public benefit.

The legal philosopher, Christopher Stone, believed that a system of guardianship could be
created where the guardian (a friend of the natural object perceived to be endangered) could
apply to the court for a remedy on it's behalf. He wrote:96

" ... until the rightless thing receives its rights, we cannot see it as anything but
a thing for the use of 'us'- those who are holding rights at the time."

94

Godden, 1998, p. 80.

95

See Tribe L., 1974. In this landmark article, Tribe suggested that public interest challenges to decisions are
inevitably diverted from claims about the value of nature to claims about interference with human use of
resources, which Tribe regarded as a completely separate issue
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Stone C., 1974, "Should Trees have Standing? -Toward Legal Rights for Natural Objects" 45 S. Cal. L.
Rev 450 at 455; Stone C., 1997, "Stemming the Loss of Biological Diversity: The Institutional and Ethical
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Three criteria would ensure that the thing would be given "a legally recognised worth and
dignity in its own right, and not merely to serve as a means to benefit "us" ... These are, first,
that the thing can constitute legal actions at its behest, second, that in determining the
granting of legal relief, the court must take injury to it into account; and third that relief must
run to the benefit of it . "97
Stone's argument has however failed to attract much support. Robyn Eckersley observed that
although there is no "a priori reason why legal rights cannot be ascribed to nonhuman
entities" 98 a preferable method for achieving a "lasting resolution to the ecological crisis" is
the adoption of a "comprehensive ecocentric Green political theory".99

7.8.2

The public trust

Another mechanism for incorporating a land stewardship ethic is the common law doctrine of
the public trust. It has been described as a "submerged" doctrine, lOO which if given full effect
by the courts, has the potential to provide a remedy in cases of decision making which fails to
respect the public interest.

Contours", Review of European Community and International Environmental Law, Vol. 6 Issue 3, pp 231
-238, where Stone applied his earlier reasoning to the particular issue ofbiodiversity.
97
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Stone, l974,p.464
Eckersley R., 1992, Environmentalism and Political Theory Toward an Ecocentric Approach, State
University ofNew York Press, p. 57
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ibid p 179
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Meyers G.D., 1994, "Divining Common Law Standards for Environmental Protection: Application of the
Public Trust Doctrine in the Context of reforming NEPA and Commonwealth Environmental Protection
Act," EPLJVol. 289 at 297
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The public tmst doctrine originated in English law and has been applied in many cases and
discussed by many authors in the United States.IOI The doctrine originally applied to limit the
powers of the sovereign in alienating the tidelands.1° 2 In the United States it has however
been applied in diverse situations. One commentator has concluded that it has resulted in the
expectations of landowners being brought "into harmony with the needs of nature by infusing
an ecological perspective into property law".103

A few commentators have considered the potential application of the doctrine in Australia.
Justice Paul Stein has written of the possible implications of the doctrine and concludes that
"there may be room for development of the doctrine ... particularly where legislative regimes
are weak or absent."104 Tim Bonyhadyl05 carried out an historical review of Australian cases
which have involved public tmst considerations. Paul Finn regarded the public tmst doctrine
as significant because it recognises that the interests of government are not, per se, equivalent
to the public interest.106 Gary Meyers107 considered the potential application of the doctrine in
relation to Commonwealth legislation.

101 The concept of the public trust as 'inherently public property' is well developed in the United States. See
Rose C., 1986, "Comedy of the Commons: Custom, Commere and Inherently Public Propery", 53 U
Chi.L. Rev. 711; Rieser A., 1991, "Ecological Preservation as a Public Property Right: an emerging
doctrine in search of a theory", Harvard Environmental Law Revie1v. 15 (2) 393. Rieser (at 406) regarded
ecological integrity as a public property right. For an opposing view see Huffman A., 1989, "A Fish Out of
Water: The Public Trust doctrine in a Constitutional Democracy, 19 Envtl. L. 527
lOl

For an historical analysis see Sax J.L., 1970, "The Public Trust Doctrine in Natural Resource Law:
Effective Judicial Intervention", 68 Mich. L. Rev. 471

!03

Babcock, 1995, p 61

104 Stein Justice P., 1996, "Ethical Issues in Land-Use Planning and the Public Trust," 13 EPLJ 493 at 501.
105 Bonyhady T., 1995, "A Usable Past: The Public Trust in Australia", 12 EPLJ 329.
106 Finn P., 1995, "A Sovereign People, A Public Trust", in P. D. Finn (ed) Essays on Lcnv and Government
Voll Principles and Values, Law Book Co. Ltd., Sydney. pp 1-32.

107 Meyers, 1994.
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There may be scope for further emergence of the public trust doctrine in Australia. It seems
unlikely however, that the doctrine is capable of resulting in the imposition of substantial new
public rights or ethical standards in relation to land use.

7.8.3

A public interest land stewardship duty
"In vain it may be urged that the good of the individual ought to yield to that
of the community; for it would be dangerous to allow any private man, or even
any public tribunal, to be the judge of this common good, and to decide
whether it be expedient or no ... "IOS

It is recognised that there are significant difficulties in carrying out an assessment of the

public interest in particular planning contexts. David Robinson suggested that it is "more of a
rhetorical expression than a clearly identifiable, single option in environmental decision
making. As participatory democracy places emphasis on a pluralistic appproach to
determining where the public interest lies, then odd bedfellows ... will naturally vie for the
centre stage" . 109
In relation to international law, Donald Anton argued that the idea of public interest "as a
concept around which to organise international environn1ental norms, is an idea whose time
has not yet come and which indeed may never arrive".llO Despite this conclusion, Anton went
on to regard the term as having great value and meaning for people working for global
change.

108

Blackstone, Commentaries, (I. p 139).

I09

Robinson D., 1995, "Public Interest Environmental Law- Commentary and Analysis" in David Robinson
and John Dunkley (eds) Public Interest Perspectives in Environmental Law, Chancery Law Publishing Ltd,
Chichester pp 294 - 326 at p. 321.

l 10

Anton, 1996, at p. 275.
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But recogmsmg that there are inherent difficulties in applying a public interest land
stewardship planning element is not an argument for preserving the status quo. Advocacy of a
duty to act in the public interest is separate from an examination of how that duty would be
performed.
There has been recent consideration of a land stewardship duty. The Industry Commission
recommended the imposition of a duty of care on landholders in a rural context. 111 The
possible scope and application of the duty is more difficult in an urban context. It could take
the form of a general, qualitative land stewardship planning and land use obligation.
Alternatively, it could take the form of an obligation to plan, design and build within specific
quantative resource use and liveability standards. If such a duty were created, it is
acknowledged that a process for determining what constitutes acceptable standards of
resource use and liveability would also need to be created. This would be a complex and
timeconsuming exercise. The difficult nature of a task is however, no justification for
denying that it needs to be done.
In the previous Chapter, it was suggested that planning which maximises public involvement
in decision making is one determinant of the extent to which decision making is carried out in
the public interest. Robinson also regarded the degree of disinterestedness of the participants
as the key determining factor. He likened public interest to the shells of an onion - the core
being more strongly of public interest than the outer layers.Il2 He suggested that there were
three types of participation in planning:

111

Industry Commission, 1997, A Full Repairing Lease Draft Report of Inquiry into Ecologically Sustainable
Land Management.

1!2

Robinson, 1995, pp 321 -323
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the core, occupied by membership organisations with broad memberships which give
legitimacy to their platform;

•

the middle layer, occupied by resident action groups which have amenity or indirect
stakes in the outcome;

•

the outside layer, comprised of neighbours and industry associations with a particular
personal or economic interest in the outcome.

It is argued that an overriding public interest land stewardship duty (Sustainability Planning

Element 8) is the best option for achieving sustainability planning which incorporates a land
stewardship ethic. It is suggested that an assessment of acceptable levels of resource use and
liveability standards, through a deliberative process which gives the greatest weight to the
views of participants who lack a personal or economic interest in the outcome, is a feasible
method for incorporating the duty in planning law.

7.8.4

The incorporation of public interest land stewardship in NSW planning law

In the previous Chapter it was mentioned that the public interest was incorporated (as an
afterthought) as a factor for consideration in the determination of development applications
under s. 79C EPA Act. The public interest is a major focus of other sections of the Act. For
example, s. 89 EP A Act provides that the Minister may direct that specified prohibited
development may be the subject of a development application for determination by the
Minister if the Minster considers it expedient in the public interest. But this provision does
not refer to the public interest in land stewardship.
Section 39 (4) of the Land and Environment Court Act 1979 provides that in Class 1, 2 or 3
proceedings the Court is directed to have regard to the public interest. Curiously, this
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provision does not apply to Class 4 proceedings, which gives the Court jurisdiction to hear
cases which might be described as public interest litigation.
In neither of these Acts is the public interest defined.
Section 89 of the LG Act is an unusual provlSlon. It provides that m determining an
application for approval the council:

(1)

(a)

must not approve the application if the activity or the carrying out of
the activity for which approval is sought would not comply with the
requirements of any relevant regulation, and

(b)

must take into consideration any criteria in a local policy adopted
under Part 3 by the council which are relevant to the subject-matter of
the application, and

(c)

must take into consideration the principles of ecologically sustainable
development.

(2)

If no requirements are prescribed for the purposes of subsection ( 1) (a), and no
criteria are adopted for the purposes of subsection (1) (b), the council in
determining an application:
(a)

IS

to take into consideration, in addition to the principles of

ecologically sustainable development, all matters relevant to the
application, and
(b)

is to seek to give effect to the applicant's objectives to the extent to
which they are compatible with the public interest.

(3)

Without limiting subsection (2), in considering the public interest the matters
the council is to consider include:
(a)

protection of the environment, and
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(b)

protection of public health, safety and convenience, and

(c)

any items of cultural and heritage significance which might be

affected.
Although this is not a definition, and the public interest is to be considered only where there
is no relevant regulation or approvals policy, s. 89 (2) (b) makes it clear that the Council is to
seek to give effect to the applicant's objectives to the extent to which they are compatible

with the public interest. In the event of a conflict between the public interest and the interest
of the applicant, s. 89 directs the decision maker that the public interest is to prevail.
The decision maker is directed to regard public interest land stewardship considerations,
rather than the particular interest of the applicant, as paramount. It is therefore concluded that
s. 89(2)(b) incorporates Sustainability Planning Element 8. It should also be noted that this
subsection is a much stronger provision than s. 89( 1)(c), which is an example of discretionary
ESD.

CONCLUSION
The concept of property rights in relation to land is not prima facie inconsistent with an
ethical approach which recognises the need for human stewardship rather than mere
exploitation. It is concluded however that where planning law directly or indirectly allows,
encourages or mandates private land use, contrary to the public interest, it constitutes an
impediment to sustainability.
It is concluded that public interest land stewardship is central to sustainability planning and

could be achieved through the imposition of a duty which would constrain all participants in
the planning process. Such a duty could be a mechanism for ensuring that the use of land and
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the exercise of property rights does not increase the ecological footprint or reduce the
liveability of the city. The duty would recognise that the broader public interest in land
stewardship transcends the interests of any participant or stakeholder and if private rights and
public interest conflict, public interest would prevail.
Current conceptions of property rights were formulated at a time when the extent of
environmental harm caused by the exercise of such rights was unimaginable. The legislatures
and the courts are capable of adjusting the priority between private rights and public interest
to reflect current thinking on social and global change. Such an adjustment would allow for
the satisfaction of human needs within the constraints imposed by nature.
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INTRODUCTION
Approximately one third of Australia's total greenhouse gas emissions are generated in
NSW. 1 These emissions contribute to global warmmg and potentially senous climate
disruption, which may compromise the future capacity of the Earth to sustain human life. 2
Planning for reduced emissions, through reduced energy consumption, is therefore necessary
for intergenerational equity (Sustainability Planning Element 4)3.

In this Chapter, the link between urban planning and greenhouse gas emissions is examined.4
It is argued that planning processes are an impediment to sustainability if they promote or

allow intensification of urban land use without:

®

recognition of the consequences of the decision in relation to greenhouse gas emissions;
and

* constraints on the discretion of the decision maker to approve development or land use
change which would result in greenhouse gas emission targets being exceeded.

National Greenhouse Gas Inventory Committee, 1996, Australia's State and Territory Greenhouse Gas Inventory,
1998 and 1990 New South Wales, Commonwealth of Australia, p. 2.
2

It is understood that there is general scientific agreement that emissions of greenhouse gases from human activity
and in particular the burning of fossil fuels for energy, is leading to global warming and climate change. There is
substantial evidence that global warming, due to human induced atmospheric change, is already occurring. For
example, damage to coral reefs has been observed on a global scale. It is acknowledged that there are differing
views in relation to extent of global warming, which is a subject of considerable scientific speculation. For the
purposes of this thesis, it is assumed that continuing increases in greenhouse gas emissions constitute a
sustainability threat, which is the view of the vast majority of atmosphere and climate scientists.

3

It must be acknowledged that the ecological footprint approach (Element 5) cannot be applied to greenhouse gas
emissions

4

This Chapter is based on material contained in Sperling K.M., 1998, "How Green is my Backyard?
Protection of the Atmosphere, Law and Urban Planning", in Nicole Rogers (ed) Green Paradigms and the
Law, Southern Cross University Press, Lismore.
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Finally, it is concluded that these impediments could be overcome through the incorporation
of sustainability planning processes in planning laws and instruments. Some suggestions for
the drafting of such instruments are also contained in the Chapter.

8.1

URBAN DEVELOPMENT AND ENERGY USE

Carbon Dioxide (C02) is the most significant greenhouse gas produced in Australia. The
burning of coal for electricity production and the burning of petroleum are major sources of
C02. 4 Emissions of this gas are highest in the industrial, transport and residential sectors. The
Australian Bureau of Statistics (ABS) identified the transport and residential sectors as
accounting for approximately 50 per cent of all carbon dioxide emissions in Australia. 5

There are two reasons why new residential development and associated transport
infrastmcture contributes to Australia's energy consumption and greenhouse gas emissions.

Firstly, the large amount of energy consumed during the constmction and use of new
housing. It has been estimated that annual residential energy consumption together with the
annual amount of energy consumed in housing constmction constitutes almost 13% of
Australia's total energy consumption6 • Energy consumed during the use of the building is
termed 'operational' energy use. In the residential sector, 52 per cent of operational energy
use is due to water heating and space heating. 7

4

For a complete description of Australia's emissions see National Greenhouse Gas Inventory Committee, 1997,
National Greenhouse Gas Inventory 1995, Commonwealth of Australia

5

Australian Bureau of Statistics, 1992, Australia's Environment Issues and Facts, Commonwealth of Australia ,
p.lOl

6

Lawson W.R and Prasad D.K., 1992, "Building sector contributions to energy and environmental issues", in
Ecopolitics V Proceedings, Ronnie Harding (ed), Centre for Liberal & General Studies, University of New South
Wales, Kensington, at p. 649

7

ABS, 1992, p. 102
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Considerable energy use also occurs in the production of building materials consumed during
the construction process. This is often referred to as the "embodied energy" of the building. 8
For example, it has been estimated that a timber framed building takes at least six years of
operation to consume the same amount of energy as was consumed in its construction and a
steel framed building takes at least 9 years.9

Secondly, increasing motor vehicle use. The use of private vehicles in Australia has increased
at a much faster rate than population growth and is responsible for 58 per cent of Australia's
transport emissions 10. The Organisation for Economic Cooperation and Development
(OECD) environmental indicators quoted by the ABS, show that between 1970 and 1991, the
Australian population increased by 30%, yet road traffic increased by as much as 94%. 11
The relationship between urban development and motor vehicle use is a maJor focus of
sustainability policy both internationally and within Australia. This issue was discussed
extensively in earlier Chapters. It was argued that despite urban consolidation policy,
planning remains focussed on new urban fringe development or urban expansion, with motor
vehicles as the dominant form of transport. It was also argued that there is insufficient
provision of infrastructure for sustainable transport (walking, cycling and public transport)
and overprovision of infrastructure for vehicles, particularly parking. An example of the

8

The Australian Greenhouse Office has suggested that embodied energy may be as much as 40 per cent of
operational energy. See Australian Greenhouse Office, 1999, Australian Residential Building Sector Greenhouse
Gas Emissions 1990-2010 Executive Summary Report p. 5

9

Lawson and Prasad, 1992, p. 648. It should also be noted that the Industry Commission identified building
material recycling and reuse as an activity which could make an impact on building sector sources of emissions
but building codes may present an impediment to such programs, according to Enviro-Futures - JM Lumb and
Associates, Greenhouse Action and Local Government Making Change Count , 1994, National Environmental
Law Association, at p. 50.

10

ABS, 1992, p. 101.

11

ABS, 1992, p.ll. It must be noted that some of the traffic increase is attributable to increases in road freight
transport.
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planning process which led to the overprovision of off street parking in a major Sydney
development, is discussed below (at 8.9.3).
The focus of this Chapter is a review of the effectiveness of the legal and policy framework
at international, national, state and local levels, for reducing greenhouse gas emissions
through reduced energy use.t2

8.2

INTERNATIONAL LAW

The United Nations Framework Convention on Climate Change (FCCC) was ratified by
Australia and came into force in March 1994. Article 2 provides that "The ultimate objective
of the Convention.. .is to achieve ... stabilisation of greenhouse gas concentrations in the
atmosphere at a level which would prevent dangerous anthropogenic interference with the
climate system." Article 3(3) incorporates the precautionary principle. It provides that "The
Parties should take precautionary measures to anticipate, prevent or minimise the causes of
climate change ... Where there are threats of serious or irreversible damage, lack of full
scientific certainty should not be used as a reason for postponing such measures ... "
Article 4 (2) requires developed countries including Australia to:
(a)

"adopt national policies and take corresponding measures on the mitigation of
climate change, by limiting anthropogenic emissions of greenhouse gases ... (emphasis
added)" and;

(b)

report on the effectiveness of such policies and measures in achieving the aim of
returning the level of emissions to 1990 levels by 2000".
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In addition to the limitation of emissions, the major mechanism identified under Article 4 for
developed countries to further the objectives of the Convention is the enhancement of
greenhouse gas sink reservoirs. Boer stated that in the context of environmental law, the
Convention means that each country should enact effective environment legislation although
one of the main arguments against strong national legal provisions is the effect of economic
considerations.I3
Pearce 14 quoted Bob Reinstein who was the chief US negotiator for the Convention as
authority for the proposition that the Convention did not contain any legal requirement that
emissions be returned to 1990 levels. This conclusion is supported by reliance on the words
of Article 4, which merely provides that Parties shall draw up plans "with the aim" of
returning emissions to such levels. Yet Pearce also quoted Reggie Hemaus of the European
Commission's environment department as expressing the view that industrialised countries
had a "common understanding" that they would stabilise emissions. 15
It is therefore arguable that the developed States Parties, including Australia, are obliged to

reduce or at least stabilise their emission levels to comply with the Convention. Any other
interpretation of the provisions would suggest that the Convention could not achieve its
central objective of stabilising emissions at 1990 levels.

12

There is also potential for reduced emissions through the retention of native vegetation which acts as a carbon
sink. This issue is primarily related to agricultural land use and is therefore not discussed in this thesis.

13

Boer B, 1994, "Environmental law in the Pacific Region" in Boer B., Fowler F. and Gunningham N. (eds)
Environmental Outlook Law and Policy, The Federation Press, Sydney, pp 65-84 at p. 73.

14

Pearce, F. "All gas and guesswork", New Scientist, 30 July 1994, 14 -15

!5

ibid
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Australian resistance to binding targets

The ambiguity of the Convention was addressed at subsequent Conferences of the Parties.
The Berlin Mandate 16 envisaged that developed countries would move to set quantified
emission limitation and reduction objectives. The Geneva Declarationi7 foreshadowed that
legally binding quantified objectives, involving significant reductions in emissions by precise
deadlines, would be introduced.

The Kyoto Protocol imposed significant new obligations on States Parties. 18 The effect of the
Protocol was that developed countries agreed to reduction targets which were designed to
result in an average reduction in emissions of 5.2 per cent below 1990 levels to be achieved
over the period 2008 -12. However, the Protocol is not a binding instrument. It has not yet
been ratified by Australia and many other countries and has not therefore entered into force 19.
The strengthening of international law in relation greenhouse gas em1sswns was met by
strong resistance from Australia. Prior to both the Geneva and Kyoto Conferences of the
Parties, Australia sought to undermine the Convention. 20 These efforts proved successful
when State Parties agreed to a rise of 8 per cent in Australia's emissions at Kyoto.

2I

16

First Conference ofthe Parties- Berlin 28 March to 7 Aprill995.

17

Second Conference of the Parties - Geneva 8 - 19 July 1996.

!8

TI1ird Conference of the Pmties- Kyoto December 1997. The Protocal was signed by Australia in April1998.

19

For a discussion of the effect of the Kyoto Protocol see Fisher D.E., 1999, "The Impact of International
Law upon the Australian Environmental Legal System, 16 EPLJ 372 at pp 381 - 382.

20

See Sydney Morning Herald, 6 June 1996, "Hill defends bid for greenhouse gas exemptions" and Sydney Morning
Herald, 18 October 1997, "Australian ploy fails to slow greenhouse action".

21

For a discussion of the arguments supporting Australia's position see Gumley W.S., 1997, "Legal and Economic
Responses to Global Warming- An Australian Perspective", 14 EPLJ 341. For a critical analysis see Australia
Institute, 1998, A Poisoned Chalice Australia and the Kyoto Protocol, Background Paper No. 13, Australia
Institute.
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The effect of these instruments is that Australia is not subject to any obligation, under
international law, to reduce emissions. It is however likely that future Conferences of the
Parties will withdraw the special exemption which now applies to Australia. 22 The extent to
which Commonwealth policy is capable of resulting in emission reductions therefore needs to
be examined.

8.3

COMMONWEALTH STRATEGIES

Specific examples of NSW government failure to enact sustainability legislation, due to the
perceived advantages of a deregulated residential land and housing market, have been
identified in earlier Chapters. The belief that market interference is both unnecessary and
undesirable for achieving sustainability, is equally apparent at the Commonwealth level. 23
The Australia Institute identified a "mindset" within the Commonwealth bureaucracy, which
regards mandatory compliance as unacceptable, due to the dominant belief in the advantages
of deregulation as a key public policy objective.24 The result has been the adoption of a series
of Commonwealth strategies.

22

The Australia Institute, 1998, pp 15 -16 concluded that the "the Kyoto outcome was a godsend for a government
without the political will to make real change, but it has thereby stored up trouble for future governments."

23

See Vintilla, P., Phillimore J., and Newman P., 1992, Markets,morals and manifestos: Fightback! and the
politics of economic rationalism in the 1990s, Institute for Science and Teclmology Policy, Murdoch
University, Western Australia.

24

See Wilkenfeld G., Hamilton C., and Saddler H., 1995, Australia's Greenhouse Strategy: Can the Future be
Rescued, Australia Institute Discussion Paper No 3. They identified (pp. 22-25) the dominance of an ideology
within government which regards the public interest in encouraging the development of particular industries as
necessarily equated with the commercial interest of companies which operate businesses in those industries. They
concluded that economic instruments are regarded as the only acceptable form of market intervention and that the
"desire to adopt measures which condom to a myth of market perfection has exceeded the desire to be effective".
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The first strategy was the National Greenhouse Response Strategy (NGRS). 25 The NGRS was
reviewed by the National Greenhouse Advisory Panel, which reported that implementation in
the area of urban and transport planning has "not been evidenced in any consistent way ...
most governments have paid insufficient attention to the greenhouse implications of urban
planning and development decisions."26 In 1998 the NGRS was replaced by the National
Greenhouse Strategy_27 Module 5 is headed "efficient transport and sustainable urban
planning".

In a highly critical review of Australia's performance in implementing the Convention, the
Australia Institute concluded that "there is no evidence that the NGRS has saved one single
tonne of greenhouse gas ernissions ... there has been no departure from 'business as usual'. The
principles in the NGRS have been routinely ignored at all levels of governrnent." 28

It was argued earlier that there are few examples of sustainability being addressed through the
spontaneous operation of the market. 29 Market failure is particularly apparent in the area of
greenhouse policy. 30 Although the strategies recognise the desirability of using urban

25

26

Commonwealth of Australia, 1992, National Greenhouse Response Strategy.
National Greenhouse Advisory Panel, 1996, Report on the National G;·eenhouse Response Strategy,
Commonwealth of Australia, p. 35

27

Commonwealth of Australia, 1998, National Greenhouse Strategy. For a discussion of the issues which were
considered in the formulation of the 1998 strategy see Commonwealth of Australia, 1997, Future Directions for
Australia's National Greenhouse Strategy Discussion Paper, Department of the Environment, Sport and
Territories for the Intergovernmental Committee for Ecologically Sustainable Development.

28

Wilkenfeld G, Hamilton C, and Saddler H, 1995, p. 4.

29

For an expression of the contrary view see Evans V., 1997, "Air Quality, Land Use and Transportation
Perspectives: A California Case Study" in F. Douglas Muschett (ed), Principles of Sustainable Development, St
Lucia Press, Delray Beach. Evans argued (at p. 156) that refinement, not reinvention of existing institutional,
regulatory and market processes can result in sustainability issues being adequately addressed.

30

See Wilkenfeld G., 1996, "Energy efficiency programs in the Residential Sector", in WJ Bouma, GI Peannan and
MR Banning (eds), Greenhouse Coping with Climme Change, CSIRO, Australia, pp 507-519. Wilkenfield
reported that none of the energy efficiency programs he identified had evolved "spontaneously through the normal
operation of the market" (at p. 517).
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planning and transport policy as a mechanism to reduce energy use, the preferred approach to
achieve emissions reductions is through supporting the operation of the market.

8.3.1

Urban infrastructure

Commonwealth funding for urban infrastructure development is an important area where the
Commonwealth has a direct opportunity to bring about emission reductions. The NGRS
included an objective which emphasised "the future development of urban transport systems
that provide opportunities to limit the use of fossil fuels and promote urban forms that
minimise transport requirements."31 It also required specific response actions including a
provision that government planning agencies "continue to integrate land use and transport
planning with an emphasis on urban development that minimises the need for fossil fuelbased transport."

32

In Greenhouse 21 C, A plan of action for a sustainable future, the Commonwealth promised
to "establish a legislative framework to ensure that Commonwealth funding for urban
infrastructure investment, such as Building Better Cities, is contingent upon preparation of a
strategic area plan which ... contributes to demonstrable greenhouse reductions ... "33
Despite the clear words of this document, no new legislative framework for Commonwealth
involvement in urban infrastructure has been established. The transport infrastructure
decisions in Sydney which were discussed in earlier Chapters, suggest that Commonwealth
strategies and 'action plans' to incorporate sustainability in urban infrastructure planning

31

p. 29.

32

ibid

33

Department of Environment Sport and Territories (DEST), March 1995 at p. 13
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have failed to bring about the required changes in decision making. The strategies could
therefore be regarded as little more than public relations exercises.

8.3.2

Operational and embodied energy

An energy efficient building can substantially reduce operational energy use. 34 Legislation in

some other states contains mandatory energy efficiency standards. Viccode 2 - The Victorian
Code for Residential Development35 has statutory force and was incorporated into all
Victorian planning schemes in December 1993.36 It imposes mandatory limits on urban
density of 15 dwellings per hectare in certain local government areas and energy efficient
design criteria.
In the Australian Capital Territory (ACT), the Energy Efficiency Ratings (Sale of Premises)

Act 1997 requires an energy efficiency rating statement to be included in any advertisement
for the sale of premises. The use of regulation to achieve emission reductions in Victoria and
the ACT is unusual.3 7 Voluntary programs for achieving energy efficient design are preferred
by the NSW and Commonwealth governments. For example, 38 in 1995 the Commonwealth
established the Household Energy Efficiency Drive (HEED) to support the implementation of
a National House Energy Rating Scheme (HERS) which had been agreed upon by all

34

35

The residential sector accounts for approximately 20 per cent of total C02 emissions with space and water heating
being the major consumers of energy (ABS, 1992, p. l 02). This can be reduced by up to 80 per cent by energy
efficient design and the installation of solar hot water systems. See Mobbs M.,
Department of Planning and Development, 1993, Victorian Code for Residential Development - Multi-unit
Dwellings, Melbourne.

36

For a discussion of its effect see Eccles D., "Viccode 2-A sideshow to the main game?" Urban Policy and
Research, Vol 13 No 3 1995, pp 186- 190.

37

See Rodgers M., "Sustainable Housing and the Environmental Planning and Assessment Act" Paper presented to
Total Environment Centre conference A Vision for Environmentally Sustainable Housing Sydney 18 November
1992. at p. 1. Rodgers remarked that "development control through the planning legislation has not tackled the
problem of creating ecologically sound housing by ... regulating to ensure that energy efficient housing units are
established."
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governments. The mechanism by which the Commonwealth claimed to be able to achieve
greater energy efficiency through HEED was by "a coordinated promotion and marketing
program aimed at increasing awareness and uptake of options in energy efficient
housing ... This initiative offers the opportunity for the government to develop cooperative
agreements with the housing and urban development industries."39

The other aspect of land development which leads to increases in greenhouse gas emissions is
'embodied energy,' which is the energy used in the manufacture of building materials and the
construction process. There is little, if any, mention of embodied energy in the strategies40 .
The reliance on "hands off' policy instruments illustrates the lack of commitment by the
Commonwealth to enact legislation to reduce energy consumption in the construction and use
of new residential development.

8.4

LOCAL PLANNING AND BUILDING CODES

One option is the incorporation of a general energy efficiency objective in LEPs. An example
is Kiama LEP 1996 which contains an objective for residential zones "to encourage ... energy
efficiency in subdivision patterns, site plans and building designs". For the reasons discussed
in the previous Chapter, such examples of 'objective led' planning to reduce greenhouse
emissions are unlikely to be successful.

It is argued that voluntary programs such as HEED, must be accompanied by rnm1mum

standards of energy efficient design and construction, incorporated in planning instruments

38

Another example is the Cities for Climate Protection Program, funded by the Australian Greenhouse Office.

39

DEST, 1995, p. 14

40

For a discussion of embodied energy and the building fingerprint concept see Australian Academy of
Technological Sciences and Engineering, 1997, pp 179 -180.
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and/or building codes. 41 This was acknowledged by Bradbrook who concluded that the
preferred model was a combination of building regulations and financial incentives delivered
through the taxation system.42 Bradbrook identified43 two options for building regulations.
These were:

e

The designation of particular building standards which apply to materials such as
insulation; or

•

Building performance regulations, which proscribe energy performance standards for the
building as a whole.

He concluded44 that "it is possible to incorporate elements of both systems in any building
regulations and to allow builders to elect between the application of either system in respect
of each building."

Neither of the approaches identified by Bradbrook are contained in the Building Code of
Australia (BCA), which is incorporated in NSW law under the Local Government

(Approvals) Regulation 1999. In Chapter 6 the BCA was discussed. At best it contains
mandatory building methods and design features which lack consideration of energy use. At
worst it proscribes building design which results in unnecessary energy use. For example, the
mandatory provision of a separate room for washing results in increased house size which is a
key determinant of both embodied and operational energy. It is understood that at the time of

4!

Although see Gow S., 1994, " Energy efficient housing: current practice and community attitudes in Armidale
NSW", Australian Planner, Vol 31, No 4, pp 227-235. Gow preferred HERS because it allowed trade offs and
flexibility for designers, rather than the all or nothing approach adopted in the Five Star Design Rating system"

42

Bradbrook A. J., 1991, The Development of Energy Conservation Legislation in Australia, Energy Research and
Development Corporation, Canben-a, p. 30 "

43

p.22

44

ibid
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writing, (February 2000), the BCA is under review to identify the changes which are
necessary to incorporate energy efficient design principles.

Some Sydney councils have adopted mandatory energy efficiency planning instruments
and/or approvals policies. 45 Leichhardt Council DCP No 17 includes the objectives of
reducing "total energy use in residential buildings by reducing heat loss and energy
consumption... and encouraging energy efficient building materials and techniques". 46 It
requires a variety of energy efficiency measures including insulation, solar hot water heaters
and Energy Performance Reports for medium to large developments. Kuringai Council47 has
implemented an energy efficiency approvals policy in relation to new dwellings and
alterations to existing dwellings.

The establishment of the Sustainable Energy Development Authority (SEDA) has resulted in
improved understanding of the importance of energy efficient design principles within local
government. The Energy Smart Homes DCP drafted by SEDA contains detailed design
guidelines. It is intended to be a model policy, to assist councils in incorporating energy
efficient design principles in their DCPs.

The Newcastle Draft LEP 1999 includes a provision incorporating other planning documents
which contain specific energy efficiency design standards and measures which are intended
to reduce car dependency. Compliance is mandatory under Clause 8 (1) which provides that
the consent authority may only grant consent to development if it is satisfied that to do so
would be consistent with these documents. This provision limits the discretion of the consent

45

See also Marrickville DCP No. 32 Energy Smart and Water Wise

46

Leichhardt Council Development Control Plan No. 17, 1994, at p. 5

47

Kuringai Council Energy Efficiency Policy, 1995.
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authority to approve development which is contrary to energy efficient design and other
sustainability principles.

8.5

OTHER LEGAL AND POLICY RESPONSES

The issues of reducing pollution and energy use have been addressed by other legislative and
policy measures which have little direct connection with urban planning processes.

8.5.1

Air quality, vehicle emission and fuel efficiency standards

Greater car use has resulted in increased levels of air pollution as well as greenhouse gas
emissions. Air pollutants emitted by cars include carbon monoxide (CO), nitrogen oxide
(NOX), sulphur oxide (SOX), carbon, lead and other particulates.48 Moreover, photochemical
smog and ozone are caused by the interaction of these primary pollutants with sunlight. 49
There is strong evidence that air pollution is damaging to human health. 50 It has been
implicated in the development of asthma and allergies. 51

New vehicle emissions have been considerably reduced in comparison with older models. For
example, a new car sold in California in 1993 emitted one-tenth of the pollution that a new

48

For a comprehensive analysis of air pollution in Sydney see Environment Protection Authority, 1996,
Metropolitan Air Quality Study, NSW Government.

49

ESDWGs, 1991, Urban Issues Background Paper, Commonwealth of Australia, p. 11.

50

The Sydney Morning Herald, May 28 1996 at p. 1 reported that breathing the air in Sydney has been estimated to
pose a health risk which is similar to smoking more than 10 cigarettes per day.

51

Lents J. and Kelly W ., 1993,"Clearing the Air i11 Los Angeles", Scientific American, October, 18-25.
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car did in 1970. 52 Media reports suggest that an effective strategy may simply be to ensure
that older vehicles are regularly serviced and tuned up. 53
It is possible that urban air quality can be improved to some extent, by emission54 and air

quality standards.5 5 However, even if such measures are successful and lead to pollution
reduction, it cannot be assumed that the level of C02 emissions will also be reduced. Vehicle
fuel efficiency standards are distinct from pollution standards. The enactment of
Commonwealth legislation which imposes a regulatory mechanism to improve fuel efficiency
in new vehicles has been advocated. 56
However, potential improvements in air quality and reduced C02 emissions arising from fuel
efficiency technology and decreased individual vehicle emissions are offset by overall
increases in car use. The EPA predicted that despite improved vehicle technology, air
pollution in Sydney is likely to exceed World Health Organisation standards on 50 days per
year. 57 It seems obvious that unless the overall rate of vehicle use decreases, adequate
protection of the atmosphere will not be achieved merely by imposing more stringent
emission standards.

52

ibid p. 21.

53

The Sydney Morning Herald on 30 May 1996 at p. 2 reported that a study by the Department of Transport found
that poor vehicle maintenance and an aging car population are two major factors in declining air quality.

54

Under s. 161 of the Protection of the Environment Operations Act 1991 (NSW) an authorised officer of the
Environment Protection Authority may direct the owner of a motor vehicle to take action to ensure that the vehicle
no longer emits excessive air impurities.

55

See the National Environment Protection Measure in relation to Ambient Air Quality made under the National
Environment Protection Council Act 1994 (Cth).

56

See ESDWGs, 1991, Final Report - Transport, AGPS, Canberra; Bradbrook A., 1994, "Regulating for fuel
efficiency in the road transport sector", I The Australasian Journal of Natural Resources Law and Policy 1.

57

Environment Protection Authority, 1996, p. 29
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Regulatory measures which rely on the installation of emission control devices on vehicles
are an example of the environmental management approach to sustainability. This approach
assumes that it is primarily an environmental problem (the amount of pollution produced by
each vehicle) which requires management.

It assumes that as environmental problems

worsen, there will always be a new technological or management solution which is capable of
fixing the problem.ss This inadequacy of this type of management approach for urban
sustainability planning was discussed in Chapter 2.

8.5.2

Sustainable energy and electricity legislation

During 1995, the NSW parliament enacted an extensive legislative package in relation to the
management of electricity generation and supply. Amendments to the State Owned

Corporations Act

1989 (SOC Act) formed part of the package. The amendments were

intended to achieve greenhouse gas emission reductions in the electricity industry and
incorporated ESD principles. 59
The legislative provisions which are the most specific and potentially the most likely to
succeed in reducing greenhouse gas emissions are contained in the Sustainable Energy

Development Act 1995. Section 4 (1) ofthe Act provides that the objects of the Act are:
(a)

to bring about a reduction in the levels of greenhouse gas emissions and other adverse
by-products of the production and use of energy, and

58

For an example see Australian Academy of Technological Sciences and Engineering, 1997.

59

Sections 8 and 20E of the SOC Act provide that the principal objectives of every State Owned Corporation include
- "where its activities affect the environment, to conduct its operations in accordance with the principles of
ecologically sustainable development contained ins. 6 (2) of the Protection of the Environment Administration Act
1991 ".See also s. 5 A of the Electricity Commission Act 1950, s. 4A of the Electricity Transmission Authority Act
1994, s. 4A of the Sydney Electricity Act 1990 and s. 6BA of the Electricity Act 1945 (inserted by the Electricity
Legislation Amendment Act 1995). Sections 5 and 8 of the Energy Services Corporations Act 1995 impose a
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to encourage the development, commercialisation, promotion and use of sustainable
energy technology.

"sustainable energy technology" is defmed broadly ins. 3 and includes:
"products, processes, practices and designs:
(a)

to improve efficiency in the use of energy, or

(d)

to enable energy-usmg activities to use forms of energy that minimise levels of
greenhouse gas emissions and other adverse environmental impacts."

The Electricity Supply Act 1995 (ESA) incorporates a licensing system, which enables
electricity retailers to supply electricity to retail customers. Schedule 2 imposes a mandatory
obligation on the Minister to apply conditions to the grant of licences. Such conditions
require the holder to, inter alia, develop:
(a)

strategies based on the principle of achieving the reduction of greenhouse gas
emissions from electricity supplied to customers in NSW, as the electricity sector's
contribution to achieving the target of reducing greenhouse gas emissions, as agreed
in the NGRS 1992, and the IGAE; and

(b)

one, three and five year plans for energy efficiency and demand management
strategies.

There is potential scope for sustainable energy legislation to bring about reduced emissions.
The work of SEDA (discussed at 6.4.3 and 8.4) has resulted in greater understanding of

slightly more onerous requirement on electricity generators and distributors. One of their principal objectives is to
protect the environment by conducting their operations in accordance with ESD principles.
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energy efficient planning and design principles. This is important but the effectiveness of the
legislation is dependant upon the extent to which it actually leads to reduced demand for
electricity. It is not known if demand management strategies have been put in place as
required by Sch. 2 of the ES Act and if so, the effect of the strategies. Sustainable energy
legislation is not directly connected to the decision making process which results in approval
for construction of high energy use buildings. Accordingly, it cannot be regarded as a
sustainability planning process.

8. 9

IDENTIFYING THE IMPEDIMENTS

Australia has the highest per capita em1ss1ons of greenhouse gases in the industrialised
world. 60 Yet Australia has no national legislation which directly addresses the issue. This
clearly demonstrates that a lack of commitment to intergenerational equity runs deeply
through the Australian political system. It is therefore suggested that in addition to specific
aspects of planning law, the impediments to planning for reduced emissions include the
ideology which favours 'small government'.

8.9.1

Lack of political win to pursue legislative change

Commonwealth greenhouse strategies do not contain any enforcement mechanism. It was
suggested earlier that the major reason for this is a 'rnindset' that interference in the operation

60

Australia Institute, 1999, "Australia tops the developed world in greenhouse gas emissions per capita", Newsletter
of the Australia Institute, No. 21 December at p. 5. Recent media reports suggest that emissions now exceed 1990
levels by 16 per cent (Source: Sydney Morning Herald, February 26 2000).
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of the market is unacceptable. Lack of political will is another reason which operates at all
levels of government but particularly at the Commonwealth government level. 61
The implementation of greenhouse strategy has been largely left to the States due to a
perceived lack of Commonwealth Constitutional power in the area of landuse planning. In
Chapter 2, the extent of Commonwealth power to legislate in the area of sustainability was
discussed. Although there are some constitutional limitations on the power of the
Commonwealth to legislate in this field, it was argued that the extent of Commonwealth
power has been vastly tmderestimated.
Even though the FCCC does not require Australia to reduce its emissions, it is argued that
emission reduction legislation would be within the constitutional power of the
Commonwealth. The need for energy efficiency improvements has been recognised under
another international instrument. The Energy Charter Treaty and its associated Protocol on
Energy Efficiency and Related Environmental Aspects. Article 19 (1) (d) of the Energy
Charter Treaty requires that parties shall have particular regard to improving energy

efficiency.62 Although there has been little research on the scope for domestic
implementation of this Treaty, 63 it is suggested that the external affairs power ( s. 51 xxix) of
the Australian Constitution could be relied upon for the imposition of mandatory
Commonwealth energy efficiency standards.

61

Taplin R., 1994, "Greenhouse: An Overview of Australian Policy and Practice", Australian Journal of
Environmental Management, Vol. 1 p 142 at p. 149 identified lack of political will and bureaucratic obstruction
and ine1tia as the factors inhibiting the effective fonnulation of greenhouse policy in Australia.

62

See Bradbrook A.J., 1997, "Energy Efficiency and the Energy Charter Treaty", 14 EPLJ 327.

63

This may be because neither the Treaty nor the Protocol have entered into force.
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There is also scope for the Commonwealth to utilise its taxation, trade and commerce or
corporations powers to legislate for reduced emissions. 64 The mechanism sometimes
advocated to achieve this result is a carbon tax. The rationale for this measure is that the tax
would act as an economic disincentive to car use because it would increase the price of
petrol. However, a carbon tax would make transport comparatively more expensive for
people who live in outer metropolitan areas. Residents of fringe suburbs are both
economically and locationally disadvantaged. Travel distances are shorter and sustainable
transport options more available in inner metropolitan areas. Therefore, unless the funds
raised by the imposition of a carbon tax are spent on improved public transport in outer areas
and other compensatory measures, the tax would be unlikely to result in liveability
improvements for many residents.

65

The importance of legislative change, at least in relation to the responsibilities of local
government, was recognised by the National Environmental Law Association (NELA), which
reported that change is unlikely to occur without the imposition of mandatory legislative
requirements. The nature of the Commonwealth and State law reform advocated to achieve
this outcome was:
"Firstly, to achieving the inclusion of the precautionary principle in relevant
legislation. Secondly, ... to introduce provisions that will reduce anthropogenic

64

See Fowler, 1994 who regarded Commonwealth legislative power in environmental matters as emanating "not
solely or even principally" from the external affairs power (p. 123).

65

See Christoff P., 1995, Australian Council Of Social Services Congress: Social Justice-Fact,Fiction,Future.
Sydney, 12-13 October 1995. Christoff explored the relationship between social equity and environmental
protection, with particular reference to the carbon tax.
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greenhouse gas em1sswns and thirdly, legislation and regulations that
constrain beneficial greenhouse actions should be identified. "66
The final task proposed by NELA was the identification of legislative obstacles to the
achievement of emission reductions. Many such obstacles which are outside the topic of this
thesis are likely to directly and indirectly contribute to increasing emissions. For example,
Commonwealth income tax legislation, by providing tax deductibility for company car
expenses, appears to provide a financial incentive for car use.
The remainder of this Chapter is aimed at identifying some of the specific obstacles contained
in NSW planning law. Finally, some suggested methods for overcoming the impediments are
discussed.

8.9.2

The scope of EIA to reduce emissions

The limited capacity of the NSW planning system to achieve reduced emissions through EIA,
is illustrated by the decision of Pearlman J. in the Land and Environment Court in
Greenpeace Australia Limited v Redbank Power Company Pty Limited and Singleton
Council67 • This decision is significant because it was the first judicial decision in NSW and
possibly Australia, which considered the effect of the FCCC on Australian law. The Council
had granted development consent to Redbank in relation to construction of a coal fired power
station. Greenpeace argued that the Court should refuse development consent for the project
because it would result in increased emissions of C02 which was inconsistent with the
measures contemplated by the Convention and the NGRS.

66

Enviro-Futures JM Lumb and Associates, 1994, Greenhouse Action and Local Government The New Directions,
Final Report, National Environmental Law Association, at p. 27.

67

(1994) 86 LGERA 143.
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In considering the application of the FCCC to decision making under the EPA Act 1979,
Pearlman J. remarked that "while the Australian government is now bound to act generally in
accordance with its international obligations under the Framework Convention, there is no
national legislation yet in place aimed at specifically implementing any of its obligations. "68
Her Honour noted further that the IGAE and NGRS are policy documents only and that it is
not for the Court to impose a prohibition on developments which would result in greenhouse
gas emission increases. Pearlman J particularly emphasised the limited effect of the
Convention and national policy instmments on individual projects. She said:
"It is important also to bear in mind that the Framework Convention, the
IGAE and the NGRS do not constrain individual action. There are as yet no
specific directives or obligations cast upon individual operators in the energy
field. This may come, as a result of the development of further response
measures, but thus far the response to the enhanced greenhouse effect is in the
realm of governmental policy."69
It is argued that the EIA process, which does not recognise the greenhouse gas emiSSion

consequences of a development proposal, is an impediment to sustainability.7° The Redbank
Power Case illustrates the limited effect of international conventions, unless they are

68

(1994) 86 LGERA 143 at 147

69

(1994) 86 LGERA 143 at 153

70

In 'Greenhouse gas risk ignored in mine approvals', The Sydney Morning Herald on May 20 J995 quoted "green
lobbyists" as saying that "The fact that massive air pollution can be ignored during development approval scrutiny
points to a pressing need for reform of Australian environmental law to take account of possible global
consequences of major resource projects." Even worse, it is sometimes claimed during EIA that major new
freeways will result in reduced emissions. For example, the Environmental Impact Statement (EIS) for a major
freeway asserted that it would result in a lowering of greenhouse gas emissions due to improvements in traffic
flow. See Dames and Moore, 1994, Billinudgel to Chinderah Motorway EIS.
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implemented in domestic law. It also shows how policy measures are unable to succeed,
when the legal framework for actual decision making remains unchanged.
Redbank was decided prior to the incorporation of ESD principles in the EP A Act. It is

possible that there is now greater scope for the implementation of the FCCC, which might
result in cases such as Redbank being differently decided. The 1997 amendments did not
however incorporate the documents to which Pearlman J. referred. Nor did they give any
direction to decision makers in relation to the assessment of development proposals which
have consequences for greenhouse gas emissions.

8.9.3

The availability of car parking

Several specific aspects of planning law and policy which entrench car dependency have
been discussed in this thesis. These include the existence of off street parking requirements
and the assessment of s. 94 contributions in relation car based transport infrastructure such as
parking and road construction. The importance of restricting the availability of off street car
parking was advocated as an achievable and significant sustainability planning measure.
Recent amendments to Cental Sydney LEP 96 contained extensive clauses which were an
attempt to limit the availability of parking. Clause 47 states that the objectives of LEP 96
include:(a)

to acknowledge that public transport is the most important and efficient means of
moving people to and within Central Sydney, and

(b)

to encourage commuting by public transport to Central Sydney in order to reduce the
number of motor vehicles travelling through and to Central Sydney, and to improve
overall environmental quality and pedestrian amenity, and
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(d)

to encourage residential development in Central Sydney; and

(e)

to minimise adverse urban design impacts, in particular by discouraging the provision
of above ground parking; and

(f)

to minimise adverse traffic impacts, in particular conflicts between pedestrian and
vehicular traffic; and

(g)

to ensure that tenant car parks are not occupied by persons other than occupiers of the
building or land on which the car park is situated.

Clause 48A contains a general prohibition against provision of public car parking, followed
by a number of exemptions. It states that:

(1)

The carrying out of development for the purpose of providing public car parking is
prohibited on all land within Central Sydney, except as provided in subclause (2), (3),
(4) or (5).

(2)

Consent may be granted for public car parks on land where no public car park already
exists, but only where the consent authority is satisfied:

(a)

that the public car parking directly services major retail, cultural, recreational
or entertainment uses which, in the opinion of the consent authority, are not
reasonably serviced by public transport (either existing or planned) or existing
public car parking.

Despite the apparently obvious intention of Clauses 4 7 and 48A of LEP 96, the remaining
subclauses of cl. 48A contain extensive exemptions. The effect of these clauses was
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considered by the Land and Environment Court in Multistar Pty Ltd v Sydney Ci~
The applicant developer (Multistar) was appealing of the Council's refusal of development
consent for a residential and commercial development in the CBD, including 439 residential
units and over 1000 parking spaces (public parking for 650 cars and 414 resident spaces). The
Council argued that the amount of public spaces should be restricted to 364. There was no
dispute in relation to the number of residential spaces.

The Court held that due to the demand for parking in this part of the city, 650 spaces was
consistent with the LEP and approval was granted. It is apparent from the Multistar decision
that instruments which attempt to incorporate restrictions or prohibitions on parking must be
carefully drafted to avoid exceptions which allow the objective of the instrument to be
undermined.

8.9.4

Solar access

The potential for energy efficient design and solar energy technology such as photovoltaics to
be incorporated in existing and new urban development is dependant upon the existence of
solar access.72 The LEC has given effect to planning instruments which have incorporated
provisions in relation to solar access. In McCallum Constructions Ltd v Ku-rin-gai Municipal

Council, [1988] NSWLEC39 Bignold J. refused consent to a development application
because, inter alia, the design of the development did not include orientation for solar access.

In A. Everall and R. Clough v Ku-ring-gai Afunicipal Council [1991] NSWLEC 50 the
development application was refused inter alia on the basis that it would impact on the solar

71

[1999] NSWLEC 25, Talbot J with Watts C.

72

For a discussion of this issue and other legal barriers to the use of solar energy, such as restrictive covenants, see
Bradbrook A.J., 1984, Solar Energy and the Law, The Law Book Company Limited pp 134 -152
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access of a neighbouring property. In Peter Mulroney & Co v Sydney City Council [1994]
NSWLEC 60, Stein J. considered the effect of the Ultimo Pyrmont Precinct Planning
Principles. He held that the proposed building design did not take reasonable account of
providing solar access, in relation to both the development and a neighbouring site.
In Barratt Bowyangs Pty Ltd & Anor v Leichhardt Municipal Council [1999] NSWLEC 116
Talbot J with Brown C. considered the application of DCP 17 (discussed above at 8.4 ). The
Court acknowledged (at 46) that the solar penetration in relation to the proposed development
was not at an "optimum level" but the measures were the best available in the circumstances.
The development application was approved subject to conditions which recognised energy
efficient design principles (such as insulation).
In all these cases, there was consideration of solar access in terms of residential amenity.
However, the Court did not consider the issue in terms of sustainability and there was no
mention of greenhouse gas emission reductions.

8.10

OVERCOMING THE IMPEDIMENTS- DESIGNING A PROCESS FOR
GREENHOUSE GAS EMISSION ASSESSMENT AND REDUCTION

Sustainability planning processes which make greenhouse gas emission reductions mandatory
are a necessary aspect of urban planning for sustainability (Element 4 Intergenerational
equity.) At present there is no statutory planning process which is designed to achieve
emission reductions in NSW_73 Electricity legislation and the Sustainable Energy

73

See however some non statutory planning policies and instruments which apply in inner - Sydney LGAs.
For example, Manickville Council Pedestrian Access and Mobility Plan and South Sydney DCP 11 which
aim to restrict the availability of parking and meet the needs of non car users.
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Development Act contain provisions which are designed to achieve emission reductions but

this legislation is not integrated with the urban planning process.
This is an impediment to sustainability. It is argued that until climate protection measures are
contained within the body of NSW planning law, the planning system will continue to
produce decisions which result in increasing greenhouse gas emissions.
To overcome this impediment, two aspects of a sustainability planning process are suggested.
First, the decision maker needs to be made aware of the increased emissions which would
result from approval of any development proposal or land use change. Second, limit the
discretion of the decision maker to approve such a development proposal or land use change,
unless it is designed in accordance with energy efficiency criteria and designed primarily to
be accessed by people using sustainable transport.
In relation to car dependency, the sustainability planning process would seek to facilitate
planning instruments and decisions which are focussed on minimising transport needs. The
key issue is to recognise that any increase in the development intensity on a particular site
will act a trip generator. Vehicle use information is obtainable from traffic studies which are
an important part of the any major development proposal. Rather than using this information
to assess the capacity of the road network to cope with increased traffic, the information
could be used in an assessment of the greenhouse implications of the project. The planning
process could then limit the decision maker's discretion to approve any development where
increased trip generation is unable to be primarily met by sustainable transport modes
(walking, cycling, public transport.)
Land use planning could focus on issues such as provision of local services, improved public
transport, walking and cycling access. This type of planning encompasses social planning
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and other activities which have not traditionally been regarded as part of landuse planning or
development control. Another option (discussed in the previous Chapter) is the levying of
section 94 contributions to subsidise public transport services which would be uneconomic
due to the nature of the development.

Planning processes for greenhouse emission reductions are further discussed and incorporated
in the sustainability planning processes discussed in Chapter 10.

CONCLUSION.
The actions of this generation are creating changes m the composition of the Earth's
atmosphere which are likely to have catastrophic climatic consequences for future
generations. This needs to be acknowledged and processes put in place for substantially
reducing the amount of greenhouse gas emissions which are generated. It is a nonsense to
suggest that such a major task can be achieved without legislative change.
Some possible directions for the design of urban plmming processes which respect the needs
of future generations have been suggested. These approaches would encourage intensification
of land use within Sydney, provided residents are not car dependant and housing design and
construction methods result in minimal energy use.
Another, equally impmtant aspect of urban plmming for sustainability, is to bring about such
intensified land use without compromising Sydney's biodiversity. This is the subject of the
following Chapter.
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INTRODUCTION
The purpose of this Chapter 1 is to examine the meaning and operation of the precautionary
principle in the context of urban planning which impacts upon biodiversity. Biodiversity and
the precautionary principle (Sustainability Planning Elements 1 and 7) are taken into account
only to a limited extent during the development approvals and landuse decision making
processes.
It is argued that legislation and strategies at both the Commonwealth and State levels which

do not fully recognise the importance of habitat, are an impediment to sustainability. The
potential of the Threatened Species Conservation Act 1995 (TSC Act) to bring about urban
planning for sustainability has been undermined because the Act has been administered
without substantial changes in the development 'approvals' process.
The precautionary principle needs to be incorporated in planning processes by making
biodiversity a fundamental consideration in decision making. This could be achieved by
limiting the discretion of decision makers to approve any landuse change or development
proposal which may threaten biodiversity.

This Chapter is redrafted version ofSperling K., 1999, "If Caution Really Mattered", 16 EPLJ 425 (See
attachment).
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IF CAUTION REALLY MATTERED

THE MEANING AND OPERATION OF THE PRECAUTIONARY
PRINCIPLE

In s 6 (2) (a) of the Protection of the Environment Administration Act 1991 (NSW) the
precautionary principle is defined as:
... if there are threats of serious or irreversible environmental damage, lack of
full scientific certainty should not be used as a reason for postponing measures
to prevent environmental degradation.
The IGAE also utilised this defmition but incorporated the following extension:
In the application of the precautionary principle public and private decisions should
be guided by:(i)

careful evaluation to avoid, wherever practicable, senous or irreversible
damage to the environment; and

(ii)

an assessment of the risk weighed consequences of various options.

There is substantial disagreement amongst commentators, however, as to both the meaning
and practical operation of the principle. 2 Cameron defmed its "conceptual core" as meaning
that a lack of certainty about cause and effect relationships, or the extent of possible

2

The recent literature in relation to the precautionary principle is substantial. For a full review of the issues
relevant to the interpretation and application of the principle see Stein Justice P., 2000, "Are Decision makers too Cautious with the Precautionary Principle?" 17 EP LJ 6; Harding R. and Fisher L., 1999,
"Introducing the precautionary principle" in Harding and Fisher (eds), 1999, pp 2 - 25; Barton, 1998;
Lyster R., 1997, "The relevance of the Precautionary Principle: Friends of Hinchinbrook Society Inc v
Minister for the Environment" 14 EPLJ 390; Gullett W., 1997, "Environmental Protection and the
'Precautionary Principle': A Response to Scientific Uncertainty in Environmental Management", EPLJ
Vol. 52; O'Riordan T. and Cameron J. (eds), 1994, Interpreting the Precautionary Principle, Earthscan,
London; Deville A. and Harding R., 1997, Applying the Precautionary Principle, The Federation Press,
Sydney.
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environmental harm, does not legitimate delaying the imposition of some kind of regulatory
mechanism over the activity in question.3 This formulation of the principle seems to place
considerable limitations on its application.
Robinson also took a narrow v1ew of the principle. He claimed it "merely says when
economic activity involves environmental risk, do not wait until there is clear evidence of
serious or irreversible environmental damage before putting protective measures in place." 4 It
is suggested that both these interpretations are too restrictive and fail to recognise the
imperative for a much broader application of the principle. A focus on "regulatory" or
"protective" measures misses the point that a major sphere of the principle's operation is
where uncertainty surrounds the effectiveness of such measures.

9.1.1

Reversal of the onus of proof

The 'conventional' view cited by Harding and Fishers is that the principle reverses the onus
of proof so that "the developer and polluter have the onus of proving their activity is not
harmful to the environment before they can proceed with it".6 Christie 7 seemed to agree with
this view but warns that a literal application of the precautionary principle may result in a loss

3

Cameron J., 1993, "The Precautionary Principle-Core Meaning, Constitutional Framework and Procedures
for Implementation", Paper presented at The Precautionary Principle Conference, Institute of
Environmental Studies, UNSW, September 1993, p. 6.

4

Robinson B, 1993, "Victorian EPA-Viewpoint on the Precautionary Principle", Paper presented at the
Precautionary Principle Conference, Institute of Environmental Studies, UNSW, September 1993, p. 1.

5

Harding Rand Fisher L, "The Precautionary Principle in Australia: A Background Paper", Paper presented
at the Precautionmy Principle Conference, Institute of Environmental Studies, UNSW, September 1993,
p. 5.

6

See also the assessment ofPearson, 1996. Pearson quoted G. Bates, 1995, Environmental Law in Australia
(4th ed) Butterworths, as authority for the proposition that where environmental harm is a possibility, the
principle means the proponent "must prove that harm will not occw·, rather than any opponent having to
prove that it will" (at 47).

7

ChTistie E., 1993, "The Eternal Triangle: The Biodiversity Convention, Endangered Species Legislation
and the Precautionary Principle", EPLJ 481

282

Chapter 9

IF CAUTION REALLY MATTERED

of integrity for the decision making process. He advocated environmental risk assessment as
a neutral technique for implementing the principle because it is capable of maintaining the
integrity of the decision making process through a resolution of natural resource conflicts, by
ensuring procedural fairness "for parties holding either environmental or development
interests". 8 Beder cited the ESD Working Group Chairs as supporting the reverse onus
interpretation which means that provided that the consequences of development are
'irreversible', such development should only take place where substantial social benefits
would be lost were it not to proceed.9
It has been suggested that the precautionary principle is incompatible with any presumption

in favour of development. tO This was not, however, the view of Corbyn and Niland from the
NSW Environment Protection Authority. They distinguished "between the application of a
cautious policy approach that includes elements such as risk minimisation, pollution
prevention, pollution reduction and a rule requiring individuals or proponents to prove no
adverse impacts before development can proceed." 11 Corbyn and Niland therefore argued by
implication that the existing EIA process is already precautionary and that the reverse onus
interpretation of the principle should be rejected. But in doing so, they referred to an
unrealistically high burden on developers.
It would, of course, be impossible for the proponent to prove no adverse impacts because

every human activity could be said to have an adverse impact on the environment to some
extent. The principle will only come into operation when there is a threat of "serious or

8

ibid at p. 48

9

Beder, 1993, p. 124.

10

See for example McLaren, 1996.
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irreversible" harm. Precisely which threats of harm are acceptable and which are sufficiently
serious or irreversible to warrant an application of the precautionary principle, is a difficult
and important question in relation to development which threatens important habitat. 12
However, the situations when this question is capable of being litigated in NSW are
extremely limited.

9.2

A PRECAUTIONARY APPROACH TO MAINTAINING BIODIVERSITY

The Land and Environment Court has held that the precautionary principle could be applied
in the case of a species which was so rare and of which so little was known, that it was
impossible to assess the effect of a proposed development on its population and habitat in the
area.l3 Therefore, a threat to the survival of an endangered species population has been held
to be both "serious" and "irreversible", which satisfied the threshold test for application of
the precautionary principle.
It will however, be seldom evident that the survival of an endangered species population may

be placed at risk by a single development proposal. Major difficulties arise in measuring the
cumulative effect of many separate, small impacts of human activity on habitat, which if
considered individually, are unremarkable. Moreover, a narrow preoccupation with
endangered species during the development approvals process does nothing to address the
broader causes of biodiversity decline due to habitat depletion.

11

Corbyn L. and Niland J., 1993, " The Precautionary Principle A NSW Status Report", Paper given at The
Precautionary Principle Conference, Institute of Environmental Studies, UNSW, September 1993, p. 4.

12

For a full discussion ofthis issue see Farrier, 1999.

13

Leatch v National Parks and Wildlife Service and Shoalhaven City Council (1993) 81 LGERA 270.
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Biodiversity is the variety of all forms of life. It incorporates genetic, species and ecosystem
diversity 14 . It has been suggested that "the breadth of the concept reflects the interrelatedness
of genes, species and ecosystems".I5 The ESDWGs assessed an adequate level ofbiodiversity
protection as "that level which guarantees the future evolutionary potential of species and
ecosystems."I6 ESD incorporates both the precautionary principle and maintenance of
biodiversity. This is reflected in Australia's 1992 ESD Strategy where biodiversity protection
is recognised as a core objective. 17 Apart from NSW, some States have adopted Strategies or
enacted legislation which protects habitat and endangered species to some degree. 18

9.2.1

The distinction between biodiversity and endangered species legislation

Endangered species legislation can form part of a biodiversity strategy but it relies on
selective crisis management, rather than a comprehensive approach. An example was the
former legislative scheme for protection of endangered fauna under the National Parks and
Wildlife Act 1975, which did not provide any protection at all to endangered flora. This

14

Department of Environment, Sport and Territories, 1996, National Strategy for the Conservation of
Australia's Biological Diversity, Commonwealth of Australia, p. 1.

15

Reid V. and Miller M., 1989, Keeping Options Alive: The Scientific Basis for Conserving Biodiversity,
World Resources Institute Report, p. 3.

16

Ecologically Sustainable Development Working Groups, 199l,The Conservation of Biodiversity as it
Relates to Ecologically Sustainable Development, Report of the Biodiversity Working Party, p. 26.

17

National Strategy for Ecologically Sustainable Development, 1992, Commonwealth of Australia, p. 8
(hereafter Biodiversity Strategy).

!8

This chapter does not consider the policies or legislation of States other than NSW and South Australia
although it should be noted that the Flora and Fauna Guarantee Act 1988 (Vie) and the Nature
Conservation Act 1992 (Qld) have been identified as examples of the 'species model' of nature
conservation. See Bradsen J., 1994, "The 'Green issues': Biodiversity Conservation in Australia" in Boer
B., Fowler R, and Gunningham N (eds), Environmental Outlook Law and Policy, The Federation Press,
Sydney. Bradsen was critical of the species approach because it "relies too heavily on closing the door
after the species has largely bolted" and "tends to allow the process of death by a thousand cuts to proceed
and then to apply a bandaid" (at pp 206-207) For a discussion of the provisions of the Endangered Species
Protection Act 1992 (Cth), the Nature Conservation Act 1992 (Qid) and the Flora and Fauna Guarantee
Act 1988 (Vie), also see Dixon N., 1994,"Protection of Endangered Species-How will Australia Cope?",
EPLJ Vol. 6.
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omission was described by Stein J in the Leatch Case as "somewhat strange" 19and it was
rectified under the Threatened Species Conservation Act 1995 which applies to flora but does
not apply to invertebrates or marine fauna.2o

Farrier believed it is dangerous to restrict the scope of nature conservation legislation to
endangered species rather than biodiversity generally because "it allows the community to
think that the problem can be solved by exceptional measures in exceptional
circumstances". 21 Bradsen also regarded comprehensive protection of vegetation as essential,
with the role of endangered species legislation as merely a valuable adjunct. He argued that:

... it is simply irrational, not to mention very difficult, to allow habitat
destruction to the point that species are rare or endangered 'and then seek to
protect them to the point that they cease to have that classification. 22

9.2.2

Urban habitat destruction and biodiversity decline

It is clearly established that the single biggest threat to biodiversity is habitat destruction. 23

For example, the Australian National Parks and Wildlife Service (ANPWS - now known as
the Australian Nature Conservation Agency) estimated that 50% of wetlands have been
destroyed since European sertlement.24 The ESDWGs observed that "the best strategy to

19

(1993) 81 LEGRA 270 at 275

20

In relation to the issue of marine fauna see the Fisheries Management Act 1994 (NSW). Section 5 of the
Act defines fish as including aquatic animal life such as oysters and crustaceans but excludes aquatic
mammals.

21

Fanier D., 1992, "The Endangered Fauna (Interim Protection) Act 1991: What is NOT in the Act", The
Endangered Fauna Act in Action, Environmental Defenders Office, Sydney, p. 27.

22

Bradsen J., 1992, "Biodiversity Legislation: Species, Vegetation, Habitat",EPLJ 175

23

ESDWGs, 1991, p 34.

24

Resource Assessment Commission, 1992, Resources and Uses of the Coastal Zone, lnfonnation Paper No.
3, AGPS, Canberra, p. 80.
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minimise the loss of biodiversity would be to halt further habitat destruction" or at least to
severely restrict the conditions under which it can proceed.25

In addition to agriculture and forestry, urban development is a major contributing factor in
the loss of habitat and species.26 A further impact of urban land use on habitat which may be
equally damaging though less dramatic, is the consequential invasion of exotic plants and
domestic animals which follows the initial construction phase.
The causes and impact of vegetation loss due to land clearing for agriculture in the interior of
the continent, is widely understood. Yet according to the ANPWS, quoted by the Resource
Assessment Commission (RAC), it is the coastal zone which has the greatest density of
threatened species in the nation, with the highest concentration of threatened land plants
being along the eastern seaboard reflecting the extent of habitat loss as a result of agriculture,
urbanisation and industry_27
The extent of habitat depletion caused by building activities is poorly documented but the
ANPWS noted that habitat depletion appears to be concentrated in areas of greatest
population density.28 For example, more than 60 per cent of the rare, threatened or
endangered plants of Queensland are located in the rapidly urbanising South-East region.2 9 If

25

ESDWGs, 1991, p. 34.

26

ESDWGs, 1991, p14

27

RAC, 1992, p. 84

28

bid p 80

29

Glanznig A., 1995, Native Vegetation Clearance, Habitat Loss and Biodiversity Decline an overview of
recent native vegetation clearance in Australia and its implications for biodiversity, Biodiversity Series,
Paper No.6 Biodiversity Unit, Department of the Environment, Sport and Territories at p. 39, quoting
Crome F., Foran B. and Moore L., 1994, Population Growth and Biodiversity LQss in Australia.
Unpublished manuscript
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this trend is to be reversed, resource management and landuse planning must focus on the
cumulative effect of human activities on biodiversity.30

9.2.3

Establishment of conservation reserves

The best method for protecting biodiversity is the conversion of important unprotected areas
of public and private land into conservation reserves. 31 This approach is favoured by many
writers including Benson, who advocate the establishment of a fully representative reserve
system across all terrestrial and marine ecosystems.3 2 It must be acknowledged however that
even substantial extensions to the reserve system would not address the need for landholders
to manage land which though ecologically important, is not of sufficient quality to justify
special protection. 33
The cost of financing land acquisitions and compensating land holders was discussed in
Chapter 7. It was concluded that the cost is likely to be prohibitive, particularly in relation to
urban land which is valued at market rates according to the development potential of the
land.3 4 To finance acquisitions, Benson advocated the establishment of a State biodiversity

30

This is advocated by Reid and Miller, 1989, p 55.

31

For a discussion of the issues surrounding biodiversity and protected area management see House of
Representatives Standing Committee on Environment, Recreation and the Arts (HORSERA), 1993,
Biodiversity: The Role of Protected Areas, AGPS, Canberra. This thesis does not discuss the separate
forest policy process, including the committment to establish a comprehensive adequate and representative
(CAR) reserve system to conserve Australia's forests.

32

Benson J., 1994, Stemming The Tide: Strategies For Protecting Threatened Species, Paper given at Royal
Botanic Gardens Seminar, Sydney, !8 February 1994, p. 6; See also Amos N., Giese M., and Kirkpatrick
J.,l993, Conservation ofBiodiversity, Ecological Integrity and Ecologically Sustainable Development-A
Discussion Paper Australian Conservation Foundation , Melbourne at p. 68. Although see Farrier D.,
1996, "Implementing the In-situ Conservation Provisions of the United Nations Convention on Biological
Diversity: Questioning the Role of Conservation Reserves," 3 Australasian Journal of Natural Resources
Law and Policy 1.

33
34

For a discussion of this issue see Farrier D, 1995.
HORSCERA, 1993, recommended that $100 million be allocated by the Commonwealth and $50 million
by the States and Territories over 6 years for land acquisitions, with an additional $50 million for new
reserve management costs, pp 38 -44.
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fund which could be financed from a percentage of land tax revenue.35 This mechanism
could provide substantial funds for land acquisitions to enlarge the area of reserves, similar to
the fund established under the NSW Aboriginal Land Rights Act (1979) which devotes a
significant proportion of land tax revenue to the purchase of Aboriginal land.

9.3

INTERNATIONAL LAW

The precautionary principle may have an independent status as an emergmg norm of
customary international law.36 Klauss Bosselmann37 noted that virtually all recent
international treaties and conventions contain precautionary approaches or principles and
went on to claim that "the widespread use of the precautionary legal rules may indicate that
the precautionary principle has left its formative stages and is on the way to evolve into
practice of sufficient uniformity, generality or legal force to qualify as international custom."
Most commentators agree that there is considerable scope for Commonwealth legislative
protection of biodiversity due to existence of the United Nations Convention on Biological
Diversity, 38 to which Australia is a party. Article 7 of The Convention on Biological
Diversity provides that States Parties shall as far as possible and as appropriate, in particular
for the purposes of Articles 8 to 10:

35

Benson, l994,p. 8.

36

Stein, 2000.

37

38

Bosselmann K., 1995, "Power, Plants and Power Plants: New Zealand's Implementation of the Climate
Change Convention," EPLJ 423 at p. 431.
Opened for signature on June 5, 1992, ratified by Australia on 18 June 1993 and entered into force on 29
December 1993.
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... identifY processes and categories of activities which have or are likely to
have significant adverse impacts on the conservation and sustainable use of
biological diversity ...
Article 8 then provides that:
(1)

where a significant adverse effect on biological diversity has been determined
pursuant to Article 7, States shall regulate or manage the relevant processes and
categories of activities; ...

The Convention might therefore be interpreted as placing an obligation on Australia to
identifY, regulate or manage any process or activity which is having a significant adverse
impact on biodiversity. The Convention's Preamble which though not binding in intemational
law, nevertheless provides assistance in interpreting the Convention. It provides:
... Noting also that where there is a threat of significant reduction or loss of
biological diversity, lack of full scientific certainty should not be used as a
reason for postponing measures to avoid or minimise such a threat...
This formulation of the precautionary principle also suggests that the Convention requires
Australia to implement adequate protective measures. A contrary view was expressed by
Meyers. He regarded the Convention as being unenforceable and therefore of limited value
because it does not contain any "specific enforceable measures for the conservation of
identified ecosystems". 39

39

Meyers, 1994, p. 65.
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Bradsen supported an interventionist role for the Commonwealth and had no doubt that the
Convention allows or possibly requires the enactment of Commonwealth legislation. 40
Whatever the precise nature of Australia's international obligations, unless these obligations
are reflected in domestic legislation, compliance with them will not be mandatory in State
and local government land use decision making.4l

9.4

COMMONWEALTH BIODIVERSITY LEGISLATION AND POLICY

9.4.1

Commonwealth jurisdiction

Commonwealth legislation on subjects which have traditionally been regarded as the domain
of the States is valid, provided that such legislation implements Australia's international
obligations or falls within another head of constitutional power.
According to Crawford, the absence of land use controls as the subject of a direct
Commonwealth power in s.51 of the Constitution was a deliberate omission. 42 The majority
of the drafters of the Constitution regarded questions of resource use as falling properly
within the legislative responsibility of the States. The historical division of powers is
reflected in the IGAE which provides that the States have responsibility to protect flora and
fauna within their own State boundaries (Schedule 9).
Yet despite nature conservation being recognised as the primary responsibility of the States
under the IGAE, it was also agreed under Schedule 9 that the Commonwealth had particular

40
41

Bradsen, l994,p. 197.
This was the conclusion reached by Pearson, 1996, p. 51 when she wrote that the High Court's decision in
the Teoh Case as being of limited application in the context of land use decision making. She regarded
Teoh as merely requiring decision-makers to be aware of the relevant treaty provisions and to inform any
person directly affected if they propose not to apply the treaty.
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responsibility with respect to Australia's international obligations. Clause 2.2.1 (i) of the
IGAE recognised that it is the responsibility of the Commonwealth to ensure that
"international obligations relating to environment are met by Australia." The COAG
Agreement43 also recognised Commonwealth responsibility for the domestic implementation
of international obligations.
Land use activities which threatens biodiversity would amount to threatening processes
within the Convention definition. 44 Consequently, the Commonwealth has power to regulate
or manage these activities. Management or regulation are both options but it is suggested that
mere management alone in the face of the serious current threats to biodiversity, is an
inadequate response.

9.4.2

Political considerations

A separate question is the effect of political considerations. Cooperative federalism resulted
in the Commonwealth encouraging a cooperative national approach to nature conservation.
The imposition by the Commonwealth of a uniform regulatory strategy throughout Australia
would be contrary to the principles of cooperative federalism. 45
Farrier surmised that the Commonwealth may be prepared to gain the agreement of all the
States to a uniform strategy by adopting the lowest common denominator dictated by those

42

Crawford J, "The Constitution" in Bonyhady T.(ed) Environmental Protection and Legal Change, The
Federation Press, Sydney, 1992, p. 2.

43

See Fisher, 1999, pp. 380- 381.

44

See Young et al 1996. The authors state that "it is clear that vegetation clearance and associated change in
land use are one of the main actions that cause declines in biodiversity values" (at p 13).

45

The policy of cooperative federalism was discussed in Chapter 2.
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States which are least prepared to protect biodiversity located on privately owned land. 46 A
cooperative Federal/State arrangement based on the 'lowest common denominator' would
contravene the precautionary principle. A precautionary approach would take as its starting
point the adoption of uniform legislation throughout the Commonwealth which reflects the
existing highest common denominator. According to Farrier this was exemplified by the
Native Vegetation Act 1991 (SA). This Act incorporates a statutory presumption against
clearing and also takes "the further step of forbidding a decision which deviates significantly
from this presumption." 47 The effect of this provision is to limit the discretion of the
decision maker in a way which conventional EIA has never contemplated. Bradsen also
preferred the South Australian approach which he categorised as essentially biodiversity
legislation because it is an example of the habitat model.48
It appears, however, that even the South Australian Act is limited in its operation. The Act

precludes disturbance or destruction of habitat until a determination is made by the Native
Vegetation Council that the habitat is not significant. It does not however, impose obligations
on landuse planners to regard biodiversity as a constraint in advance of development, during
the land use decision making process. It is at this stage of the planning process, when land is
zoned for development and the perception that an entitlement to develop arises, that it is
crucial for habitat to be identified and protected.
There is a history of Commonwealth reluctance to put in place adequate legislation to protect
Australia's biodiversity. The Endangered Species Protection Act 1992 (Cth) applied to only

46

Farrier D., 1993, "The Role of Government in Conserving Biodiversity", Paper given at Conserving
Biodiversity Threats and Solutions Conference, University of Sydney, 29 June to 2 July 1993, p. 4.

47

ibid p. 24

48

Bradsen, l994,p.205
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1% of Australia. Michael Kennedy believed that it was originally drafted as comprehensive
legislation but subsequently became very watered down. 49 It did not implement the
precautionary principle and was repealed by the Environment Protection and Biodiversity

Conservation Act 1999 (Cth), (the EPBC Act).

9.4.3

Threatened Species and Biodiversity Strategies

Prior to the passage of the EPBC Act, the Commonwealth's role in relation to biodiversity
was confined to the measures set out in the National Strategy for the Conservation of
Australia's Biodiversity. 50 The Biodiversity Strategy was finally signed off by all Australian
governments, after the failure of governments to agree to the adoption of previous drafts. 5 1
Although the Goal incorporates the precautionary principle,52 the text relies heavily on the
language of cooperation and volUfltarism. It recognises the need for identification and
monitoring of the threats to biodiversity but it contains little in the form of concrete actions to
prevent these threats from continuing. 53

49

Kennedy M., 1995, "Implementing the National Strategy for the Conservation of Australia's Biological
Diversity- The Commonwealth's move?" in Australian Centre for Environmental Law, Second
Environmental Outlook Conference 22-23 March, Sydney.

50

Commonwealth of Australia, 1996, National Strategy for the Conservation of Australia's Biodiversity,
Australian Government. A separate Threatened Species Strategy was also prepared. Although the
Australian National Parks and Wildlife Service published An Australian National Strategy for the
Conservation of Species and Habitats Threatened with Extinction, Draft for Public Comment in 1989, by
1996 the Threatened Species Strategy was still in draft form. This was an astonishing delay in finalising a
document which has no legal effect, in relation to a subject which requires such urgent action. See
Commonwealth of Australia, 1996, Conservation of Australian Species and Ecological Communities
Threatened with Extinction-A National Strategy .

51

Previous publicly released drafts were: Commonwealth of Australia, 1992, A National Strategy for the
Conservation of Australia's Biological Diversity. Draft for Public Comment, Department of the Arts,
Sport, the Environment and Territories; Biological Diversity Advisory Committee, 1993, A Draft National
Strategy for the Conservation ofAustralia's Biodiversity.

52

Biodiversity Strategy, 1996, at p. 5.

53

ibid p. 7.
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Objective 3.8 relates to the planning process but it is formulated on the assumption that the
existing system simply requires fine tuning. It deals with the strengthening of existing EIA
processes and the imposition of "appropriate development controls" but it does not recognise
the need for different approaches to decision making. 54 There are occasional references to the
planning process, such as the need to undertake bioregional planning by "promoting" the
inclusion of biological diversity goals and principles in local government planning schemes
and strategy plans.5 5 This is insufficient. To be effective, the Commonwealth needs to do
more than merely promote the biodiversity element of sustainability planning.
In particular, the Strategy did not attempt to restrict the destruction of habitat. 56 Although the
need for some form of clearing control measures was recognised, it regarded the
responsibility of the Commonwealth as limited to a review of " .. .legislation relating to
clearing and ensure land clearance applications take account of biological diversity
conservation ... " 57 This is little more than a description of the EIA process and fails to address
the real defect of the existing approach to decision making, which has been identified in this
Chapter and throughout this thesis. EIA results in biodiversity being taken into account by
decision makers but it is inevitably regarded by them as capable of being protected by the
imposition of conditions of development consent, rather than rejection of proposals. For the
reasons discussed above, this approach to decision making is largely incapable of protecting
biodiversity.

54

ibid pp. 31-32.

55

ibid p. 8.

56

Bradsen, 1994, p. 200 noted that the Commonwealth Strategies do not comply with the precautionary
principle.

57

Biodiversity Strategy, 1996, p 25
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Actual and potential scope of Commonwealth biodiversity legislation

The EPBC Act is extremely complex and includes more than 500 sections. None of these
sections have been closely examined. It is apparent however from a general reading of the
Act that it is not intended to apply to state planning processes and that many sections create
an approvals process for activities which are likely to have a significant detrimental impact
on biodiversity and threatened species habitat.
For example, activities which are assessed as likely to have a significant impact on
biodiversity, can be approved provided a management plan is in place. There does not appear
to be any provision in the Act which recognises biodiversity as a constraint on human
activities. There does not appear to be any provisions which regulate private land use
activities. There does not appear to be any implementation of the precautionary principle
beyond s. 391. This section provides that the Minister must take account of the precautionary
principle in making certain decisions, to the extent that he or she can do so consistently with
other provisions of the Act. The Act appears to have little, if any, application in the urban
planning context, other than in relation to the EIA process which applies to the development
of Commonwealth land.
The enactment of Commonwealth biodiversity legislation was advocated by many
commentators and environment groups. Preston recognised that lawyers have a role to play in
the conservation of biological diversity by ensuring that an adequate legal framework exists
but he did not express any view on the adequacy of the Australian legislative framework. 58
Alex Gardner argued for the development of a new branch of land management law in
Australia incorporating a range of norms including biodiversity protection, which he
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outlined. 59 Although Gardner limited his model to the management of non-urban lands, there
is no reason why the norms he proposed could not apply more generally to other landuse
planning, including urban planning. The sustainability planning processes proposed in this
thesis could be regarded as incorporating some planning principles and options for
enforcement, which Gardner identified as requiring future work. 60
The International Union for the Conservation of Nature (IUCN) proposed the enactment of
Commonwealth biodiversity legislation. It claimed that new legislation was necessary for
Australia to comply with its international obligations under the Biodiversity Convention and
argued "that a national strategy is insufficient because it would be voluntary and would
impose no enforceable obligations on either the Commonwealth, State or TeiTitory
governments". 61
Toyne rejected a biodiversity strategy "tacked onto a vast body of policy and legislation that
continues to grind away at causing the losses."62 He regarded the imposition of nationally
consistent regulations to prevent further vegetation clearance as essential, with an immediate
national moratorium as an interim measure to allow for the development of these controls. He
argued that the Commonwealth must become involved in land use planning and advocated:
... a system of land use planning, based on strategies at national, state and local
levels will define the requirements of biodiversity conservation. The land use

58

Preston B., 1995.

59

Gardner A., 1994.

60

Gardner, 1994, p. 165 identified further work as being necessary in order to define the procedural planning
and management principles together with the means for enforcing land management law

61

The Canberra Times, "Protecting Australia's rich biodiversity is a major challenge-Report calls for new
laws", Monday March 27 1995, p. 6.

62

Toyne P., 1993, "Biological Diversity - Its Future Conservation in Australia, Proceedings of the Fenner
Environment Conference, Commonwealth of Australia, p. 58
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planning initiatives will be implemented through a combination of regulation
of land use, subsidies and rate rebates for management of non-reserved native
habitats, and voluntary initiatives.63
Commonwealth biodiversity legislation could incorporate statutory habitat protection m
through firstly, the imposition of clearing controls similar to the South Australian Native
Vegetation Act 1991. A procedure for people wishing to seek exemptions could be
incorporated, provided the process operates in accordance with the precautionary principle. In
these circumstances, an application could be made by any person for approval to clear
vegetation but the onus would be upon them to establish that the clearing did not threaten
biodi versity.
Secondly, a national mechanism for the mandatory identification of significant habitat at the
commencement of the landuse decision making process. This is a crucial aspect of the
precautionary approach advocated in this Chapter as it is the zoning of land which gives the
landholder an expectation that development will be permitted (even though zoning creates no
actual legal entitlement to develop). Where land containing important habitat is zoned for
development, it is likely be too late to protect the biodiversity values of the land.
It has been persuasively argued that biodiversity legislation needs to incorporate mechanisms

for the provision of assistance to landholders who are denied approval to clear or develop
land. Farrier advocated a combination of carrot and stick measures where financial incentives
to landholders in the form of financial incentives for the performance of ongoing
management obligations accompany regulation. 64 This approach has been adopted to some

63

ibid p 55.

64

Farrier, 1995.

298

Chapter 9

IF CAUTION REALLY MATTERED

extent in NSW with the establishment of a Native Vegetation Fund which provides funds to
landholders who are prepared to enter into management agreements with the Department of
Land and Water Conservation.
Debate in relation to the scope for Commonwealth biodiversity and clearing control
legislation has primarily related to the loss of biodiversity arising from the broadacre clearing
of agricultural land. The same arguments which support a national approach to restricting
agricultural land clearing also apply to urban development. There is no legal reason why
sustainability planning processes to protect urban bushland could not be incorporated in
Commonwealth legislation. It is acknowledged however that this is unlikely due to the
particularly strong perception that urban land use is the responsibility of state and local
government.

9.5

IDENTIFYING THE IMPEDIMENTS TO SUSTAINABILITY IN NSW
BIODIVERSITY LAW

NSW biodiversity law relies largely on EIA. In response to development proposals, habitat
considerations are assumed to be capable of management through the imposition of
conditions of development consent. Biodiversity and the precautionary principle are regarded
as factors to be taken into account by decision makers prior to project approval. Neither is
recognised as a limit on the discretion of decision makers in considering the impact of
development proposals.
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State Environmental Planning Policies

Biodiversity is addressed in many planning instruments65including a number of SEPPs. SEPP
26 Littoral Rainforests, gazetted 5 February 1988 was an early attempt to recognise the
importance of coastal rainforest ecosystems. It provides that a Council may consent to a
development application on land to which the policy applies, with the concurrence of the
Minister or the Director. SEPP 14

Coastal Wetlands, gazetted 12 December 1985, is a

similar instrument which provides that development of designated wetlands be subject to the
consent of the Council and the concurrence of the Director.

SEPP No. 44 - Koala Habitat Protection66 provides that certain development or rezoning of
land which has been identified as 'core Koala habitat' shall comply with various procedural
requirements. Part 2 is headed DEVELOPMENT CONTROL OF KOALA HABITATS and
clause 9(1) merely specifies that a plan of management must be prepared prior to a council
granting development consent in relation to land containing such habitat.

In relation to the rezoning of land for development, the provisions of SEPP 44 are even
weaker. Clause 16 provides that the Director of Planning may require councils to prepare a
local environmental study prior to rezoning of such land. There is no provision in SEPP 44
for the mandatory retention of any vegetation identified as Koala habitat and the policy
therefore fails to reflect the basic requirement of an effective biodiversity protection measure.

65

Kelly and Farrier, 1996, at p. 3 77 claimed that EPis provide a significant opportunity for nature
conservation on private land. In particular, they identified s. 26 (e 1) ofthe EPA Act as inserted pursuant to
s 153 of the Threatened Species Conservation Act 1995 as the "embracement of the natural environment by
the planning system." Section 26 (e 1) allows (but does not require) the making of EPls for "protecting and
conserving native animals and plants, including threatened species, populations and ecological
communities, and their habitats."

66

Commenced operation on 13 February 1995.
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Councils are encouraged under Part 4, Clause 15 (b )(i) to carry out proactive planning
exercises in order to identifY habitat in advance of development and include such land within
an environmental protection zone. 67 But this is optional. The alternative under Clause 15
(b)(ii), "to identify land that is a core koala habitat and apply special provisions to control the
development of that land", is likely to be preferred by decision makers where development
pressure on important habitat is greatest.

None of these SEPPs regards the presence of habitat as a constraint on the decision maker
and they can therefore be regarded as an impediment to sustainability.

9.5.2

Endangered species legislation between 1991 and 1995

Until December 1995, limited protection of biodiversity applied under the National Parks

and Wildlife Act 1974 as amended by the Endangered Fauna (Interim Protection) Act 1991,
(the EFIP Act).6 8 The endangered fauna legislation incorporated a system of licensing in
relation to the taking or killing of endangered fauna and imposed penalties in relation to any
activity which resulted in an unlicensed taking or killing. 69

The well known decision of the New South Wales Land and Environment Court in the Leatch

Case provided guidance as to the extent to which the precautionary principle is capable of
impacting upon decision making which affects biodiversity. In Leatch, Shoalhaven City

67

It must however be remembered that there is seldom any prohibition on habitat destruction, even in
environmental protection zones.

68

See Prest J., 1995, "Licensed to Kill": Endangered Fauna Licensing Under the National Parks & Wildlife
Act 1974 (NSW) between 1991-1995, Australian Centre for Environmental Law, ANU Canberra. In a
comprehensive study, Prest reviewed the enforcement of endangered species law in NSW. Prest regarded
the legislation as biodiversity legislation (at pp 6-12), despite it's limited scope.

69

For a detailed description and critique of the legislation see Kelly A., 1994, "Protecting Endangered Fauna
i11 NSW: lnfom1ed Habitat Destruction", 1 Australasian Journal of Natural Resources Law & Policy, 69 105.

301

Chapter 9

IF CAUTION REALLY MATTERED

Council determined that a new road and bridge should be constructed over Bomaderry Creek,
to service a rapidly expanding urban area. It lodged a development application with itself as
consent authority, accompanied by a Review of Environmental Factors (REF). The REF
considered four alternative routes but assessed the Bomaderry Creek Gorge option as
preferred due to construction cost savings and benefits in terms of vehlcle travel time, despite
the presence of rare flora and fauna in the area. Consent was granted, subject to an
application for the granting of a licence under the National Parks and Wildlife Act 1974 (the
NPWA) for the taking or killing of endangered fauna.
The Council applied to the Director, National Parks and Wildlife Service (NPWS), for a
licence to take or kill endangered fauna. A licence was necessary because s.99 (l)(a)
provided that it was an offence to "take or kill" endangered fauna without a licence. The
definition of "take " in s. 5 included "disturb", "injure" and "significant modification of
habitat", which would have been an effect of major road construction. The licence application
was accompanied by a Fauna Impact Statement (FIS) which concluded that the site was the
habitat of species classified as endangered under Schedule 12 of the Act. The FIS also
concluded however that the impact of the road on such species was not considered sufficient
to prevent construction.
A subsequent report provided by the Council to the Service noted the presence of the Giant
Burrowing Frog (which had been identified as an endangered species and added to Schedule
12 of the Act after the FIS had been prepared). The report concluded that the proposed road
met both economic and environmental objectives and the Gorge could be protected through
ameliorative measures.
The Director determined to grant a general licence subject to conditions. The applicant in the
case, Ms Leatch, had previously made submissions on both the development application and
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the licence application. She claimed that the alternative northern route should be considered
and balanced against the likely impact of the road on the habitat of the Giant Burrowing Frog
and another endangered species, the Yellow Bellied Glider.
Stein J referred to the question posed by the precautionary principle (at 282) as "whether a
cautious approach should be adopted in the face of scientific uncertainty and the potential for
serious or irreversible harm to the environment". He held that the precautionary principle was
not an extraneous matter under Part 7 of the Act and although consideration of it was not
expressly required, a cautious approach to protection of endangered fauna was clearly
consistent with the Act due to the potential for serious or irreversible harm to endangered
fauna (at 283). Stein J concluded (at 284) that since there was a dearth of scientific
knowledge about the Giant Burrowing Frog, the precautionary principle meant that a licence
to "take or kill" the species should not be granted until much more is known. He held (at 286)
that "the issue of the best route, taking account of all relevant circumstances, including
environmental factors needs to be carefully assessed."
The decision in Leatch was a merits appeal and therefore of no direct value as a precedent.
Other judges have declined to expand on the reasoning by further exploring the potential
reach of the precautionary principle.7° In Alumino (Aust) Pty Ltd v Minister Administering
the Environmental Planning and Assessment Act7l Talbot J stated: I do not think that I do

any injustice to what Stein J had to say about the precautionary principle in Leatch when I

70

In Nicholls v National Parks and Wildlife Service and Forestry Commission of NSW 84 LGERA 397
Tal bot J. regarded the precautionary principle as being of little or no value in his determination of an
appeal in relation to the merits of a decision to issue a licence to take or kill in very similar circumstances
to the Leatch Case . Similarly, in Redbank Power. which was discussed in the previous chapter, Pearlman
J. referred to the precautionary principle but did not attempt to apply it. Her Honour merely concluded that
"the application of the precautionary principle dictates that a cautious approach should be adopted in
evaluating the various relevant factors in detennining whether or not to grant consent; it does not require
that the greenhouse issue should outweigh all other issues" (at 154).
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reiterate what I said in Nicholls to the effect that the precautionary principle adds nothing to
the consideration that the Court undertakes by applying common sense."

This suggests that Harding and Fisher may have been right when they regarded the principle
as "making little or no difference to our environmental management actions, because in
operational terms it is being consigned to the 'too hard basket.' " 72 The events which
followed another decision of the NSW Land and Environment Court, discussed below,
support the argument that the endangered fauna legislation was never intended to bring about
real changes in decision making, in the face of intense lobbying by landusers.

9.5.3

The te:mmus existence of habitat

In Winn v Director-General of the National Parks and Wildlife Service and RZM Pty Ltd,
Bannon .J. held that RZM and the Director-General were required to comply with the
EFIP Act in relation to a sandmining activity in core Koala habitat near Port Stephens. Within
days of this decision, special legislation was drafted and passed by the NSW Parliament. The
legislation enabled RZM to continue its operations which, in addition to causing the
destruction of Koala habitat, were a pollution risk to Newcastle's drinking water supply. 73

Business and industry organisations have been unwilling to accept the senousness of the
decline in biodiversity and the need for the protection of species and habitats. 74 The Business

71

Unreported Land and Environment Court, 29 March I 996

72

Harding R and Fisher L , "The Precautionary Principle" in Interactions and Actions : Ecopolitics VI
Proceedings, Ian Thomas (ed), RMIT, Melbourne, pp F58 -F56 quoted in Beder S., 1993, at 125.

73

Environmental Planning Legislation Amendment Act 1995 No. 90. Section 4 had the effect of designating
the consents granted to RZM by Port Stephens Shire Council in 1978 and 1979 as "development consents".
Section .2 of the Act provided that the Act was taken to have commenced on 1 September 1980, thereby
making it clear that the Act was intended to be retrospective in operation.

74

See for example, the comments of Pam Waudby of the National Farmers Federation who suggested that
"the biodiversity debate needs to be decoupled fi·om politics and discussed using managerial vocabulary ...
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Council of Australia described as feasible, a strategy limited to the objective of no
"important" species extinctionsJ5 However, the Business Council made no attempt to
describe an "important" species, nor did it provide any suggestions as to how such decisions
would be made. The suggestion makes biodiversity dependant upon the whim of landholders
and ignores the rationale for biodiversity conservation, which is that every species,
population of a species and ecosystem is important. The suggestion is, of course, also
contrary to the precautionary principle.

9.5.4

Threatened Species Conservation Act 1995

The Threatened Species Conservation Act 1995 (the TSC Act) was described by the
Chairperson of the Biological Diversity Advisory Council, Dr Giles, as having a great deal of
potential in preserving the diversity of NSW biota.7 6 The Council has a number of statutory
functions under s. 137 of the TSC Act. They include undertaking a review of existing
legislation for implementing biological diversity programs and of existing legislation that
may directly or indirectly result in the loss of biodiversity and advising on the necessity of
future legislative action. The Council is potentially a sustainability planning institution but its
effectiveness is limited because it has no direct role in the planning process.

it is unreasonable to expect that loss of biodiversity will not occur." Biological Diversity - Its Future
Conservation in Australia, Proceedings of the Fenner Environment Conference, Commonwealth of
Australia, 1993, p. 47.
75

AHen C., 1993, Biological Diversity- Its Future Conservation in Australia, Proceedings of the Fenner
Environment Conference, Commonwealth of Australia, p. 66.

76

Giles J. R., 1996, "Biological Diversity in NSW and the Threatened Species Conservation Act, 1995,"
Paper presented at The New Threatened Species Conservation Act of 1995 in Action, A Seminar hosted by
the Environmental Defender's Office and the National Threatened Species Network, Australian Museum,
Sydney, 31 May 1996.
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The TSC Act77 contains broad objectives which include:

•

to conserve biological diversity and promote ecologically sustainable development;

e

to protect the critical habitat of those threatened species, populations and ecological
communities that are endangered;

•

to eliminate or manage certain processes that threaten the survival or evolutionary
development of threatened species, populations and ecological communities;

•

to ensure that the impact of any action affecting threatened species, populations and
ecological communities is properly assessed.

The TSC Act incorporated major amendments to the EP A Act which were designed to
integrate threatened species conservation within the development control process. 78 The
licensing role of the NPWS was largely abandoned and replaced by an expanded role for the
NPWS within the planning process. The major potential impact of the TSC Act is the
requirement that determining or consent authorities seek the concurrence of the Director
General of the NPWS prior to granting planning consents or approvals which relate to land
declared as critical habitat or where there is likely to be a significant effect on threatened
species, populations or ecological communities or their habitat. 79 This is potentially a
sustainability planning process.

77

Section 3.

78

Inserted by Schedule 5 of the TSC Act.

79

The concurrence process in relation to consent authorities is set out in s.79B and in relation to determining
authorities the process is set out ins. 112 C of the EPA Act.
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There is a list of the factors which the Director General must consider as concurrence
authority. so The principles of ecologically sustainable development (as defined under s. 6 (2)
of the Protection of the Environment Administration Act 1991) are included. The Director
General must also consider under s. 79B(5)(h), "the likely social and economic consequences
of granting or not granting concurrence". James Johnson8I concluded that the inclusion of this
sub paragraph suggested an attempted watering down of the legislation. Jeff Smith discussed
the "doubly weighted" consideration of social and economic considerations within a
discretionary decision making framework. He predicted that this provision could override
biodiversity considerations, with the approval of a development which leads to the extinction
of a species, being consistent with the Act. 82
The TSC Act also makes provrswn for the preparation of recovery plans 83 and threat
abatement plans. 84 There is potential for sustainability planning to be carried out in
accordance with these provisions

85

although there is merely an obligation for decision

makers to take the plans account under s. 79 B 5(d).

80

The factors which the Director- General must take into account prior to granting concurrence to Part 5
activities are set out in s.ll2 D of the EP A Act. In relation to Part 4 consents, the factors are set out in
s79B(5).

81

Johnson J., 1996, "The Threatened Species Conservation Act 1995 - What Does it mean in Practice?"
Paper presented at The New Threatened Species Conservation Act of 1995 in Action, A Seminar hosted by
the Environmental Defender's Office and the National Threatened Species Network, Australian Museum,
Sydney, 31 May 1996, Seminar Papers.

82

Smith J., 1997, "Skinning Cats, Putting Tigers in Tanks and Bringing Up Baby: A Critique of the
Threatened Species Conservation Act 1995," 14 EPLJ 17 at p. 24. Smith's argument has now been
addressed by the statutory recognition that biodiversity is a "fundamental" consideration (see 9.7 below).

83

Part 4 of the TSC Act is headed Recovery plans for threatened species populations and ecological
communities

84

Part 5 of the TSC Act is headed Threat abatement plans to manage key threatening processes and s. 74
provides that he Director General "must prepare a threat abatement plan for each key threatening process."

85

Smith, 1997, p. 20 refeJTed to threat abatement plans as pro-active instruments but he predicted that
governments will be unlikely to define "institutional features of modem development-oriented societies as
key threatening processes".
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Unrealised potential

It is suggested that the potential effectiveness of the TSC Act has been unrealised due largely

to the timid administration of the Act by the Minister, the Director General and the Court.
There have been no critical habitat designations since the Act came into operation. Perhaps
this is due to the provisions of s. 44 (1) which places responsibility on the Minister in
considering the Director General's recommendation to have special regard to, inter alia:
(b)

the likely consequences of a declaration of critical habitat ... for landholders of, or
other persons having an interest in, or lawful uses of, the land.

There is no requirement for special consideration of the views of any other group in the
community. By placing landholders and landusers in a privileged position s. 44 (1) (b) is
contrary to Sustainability Planning Elements 3 (deliberative decision making) and 8 (public
interest land stewardship).
In any event, should critical habitat declarations be made, it may become routine practice for
concurrences to be granted. Prest's examination of the EF(IP) Act established how the
effectiveness of endangered species legislation is likely to be undermined, where the
enforcement agency is ill equipped to resist the pressures placed upon it by other agencies
and private interests, whose activities may be threatened by a rigorous implementation of the
legislation.

86

86

Prest, 1995, at pp 72- 74.
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It is not known how many concurrences have been granted. 87 It is also not known whether the

Director-General has adopted a policy of regarding the management of development through
conditions of consent as adequate protection of threatened species habitat. Unless the
Director-General NPWS:

e

is publicly accountable for the exercise of her functions, particularly the concurrence
function; and

•

applies the precautionary principle when considering the impact of development on
threatened species habitat, the habitat provisions of the TSC Act, which could be regarded
as containing sustainability planning processes, are likely to be undermined.

9.6

THE EFFECT OF PLANNING DECISIONS ON SYDNEY'S BIODIVERSITY

The application of the TSC Act to urban development proposals has been considered by the
Land and Environment Court in several Class 1 merits appeals. The approach of the Court as
consent authority, is discussed in case studies one and two. The case studies support the
argument that the precautionary principle has not been consistently applied in planning law
and policy to ensure the early identification and protection of habitat which is critical for
biodiversity in Sydney.

88

87

In response to a request by James Prest under the Freedom of Information Act 1989 (NSW) the NPWS
refused to provide infonnation in relation to the rate of concurrences. In 1999, Prest instituted proceedings
in the District Court, seeking an order that the NPWS comply with his request (Prest pers. comm.).

88

For other decisions of the Court which have been important for biodiversity see Peter William Lean v.
Kuring gai Council, Unreported, Land and Environment Court, Sheahan J., 13 October 1997; Lend Lease
Development Pty Ltd v Manly Council (1997) 92 LGERA 420; Planning Workshop Limited v Pittwater
Council, Unreported, Land and Environment Court, Pearlman J, 22 August 1996; JS Heap Constructions
Pty Limited v Blue Mountains City Council, Unreported Land and Environment Court, Pearlman J., 14
November 1997.

309

Chapter 9
9.6.1

IF CAUTION REALLY MATTERED

Case study one: The North Head bandicoots

In Lend Lease Development Pty Ltd v. Manly Councif89, The Land and Environment Court as
consent authority in 'deemed refusal' proceedings under s. 97, considered whether a
development was likely to have a significant effect on a population of bandicoots at North
Head. The bandicoots were listed as an endangered community and a recovery plan was in
the course of preparation. Lloyd J held that despite the destruction of habitat, the
development would not have a significant effect. In approving the development, His Honour
stated

90

that "there is a possibility that the proposed development will have a significant

impact on the population ... but there is insufficient evidence on which to make an accurate
assessment ofthe proposed development's impact on the ... population".
Lloyd J. did not regard a possible significant impact and insufficient information to make an
accurate assessment of the impact as sufficient for refusing development consent. His Honour
concluded that the proposed development did not infringe the precautionary principle and
imposed conditions of consent, including a monitoring program. How the monitoring
program would assist the bandicoots, if it detected a decline in their population, was not
considered. This decision is clearly contrary to the precautionary principle.

9.6.2.

Case Study 2: The Manly Dam cases

The limits of the TSC Act in facilitating the biodiversity element of sustainability planning is
highlighted by the contradictory approach of the Court in considering proposed urban
development in the Manly Dam Catchment. The Council twice rejected a development
application for residential development despite the land being previously zoned to enable

89

Land and Environment Cowi, Lloyd J. 30 June 1998.

90

at 25 -28.
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residential development to take place. The Council was of the view that the proposed
development was inconsistent with the biodiversity values of the site which was the habitat of
threatened and vulnerable species. The site contained vegetation which was identified as a
threatened community under the Act.
The original merits appeal9l was initiated by the developer following the Council's
determination of the DA by refusal of consent. Pearlman J considered the evidence in relation
to the impact of the proposal on endangered species under the relevant legislation, which at
that time was the EF(IP) Act. Her Honour determined the DA by refusing consent, due to the
weight of the expert evidence which satisfied Her Honour that the environmental impact of
the proposal was unacceptable. A fresh DA was lodged, incorporating management
approaches which the developer boasted were a "a world beating environmental system". 92
In Hassell Pty Ltd v Warringah Counci/.93 The Court approved a subdivision for a housing
development on the site. The judgment is an example of the biodiversity management
approach which regards environmental management and design features imposed as
conditions of development consent as adequate. The Court held (at 10.4.1) that the "intrinsic
value (of the vegetation) must be balanced against the zoning and DCP requirements, and, in
my view, the attempts to retain significant vegetation have achieved a reasonable balance."

91

Ardel Limited v Warringah Council, Unreported, Land and Environment Court, Pearlman J, 3 May 1995.

92

Murray Hogarth, "Sydney's Kakadu under threat from housing project", Sydney Morning Herald, March 8
1997.

93

Land and Environment Court, Sheahan J with Assessor Brown, 19 March J 998.
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Case Study three: The Australian Defence Industries (ADI) site

In 1995, the NSW Department of Planning released a new Strategy for planning the future of
the greater Sydney Metropolitan region. 94 With much pride the Minister for Planning claimed
that precautionary policies to prevent environmental degradation and conserve the biological
diversity of species and ecosystems was a basic goal of the Strategy, as part of a commitment
to ecologically sustainable development.95
The Strategy did not support the Minister's claim. It identified an area of Commonwealth
land known as the Australian Defence Industries (ADI) site near Penrith, as suitable for
massive urban development and noted that it had been included in the Urban Development
Program in 1993. The Strategy boasted that the land was capable of supporting a project to
"demonstrate change in the way that new urban development can be carried out".96 However,
the Strategy completely ignored the fact that the ADI site comprises some of the most
important habitat in Sydney, if not the entire State.97 The planning process for the ADI site
clearly establishes that land use planning decisions which are capable of detrimentally
affecting biodiversity continue to made despite the rhetoric ofbiodiversity protection.98

9.6.4

Conclusions from the case studies

It is concluded that the apparently clear intention of the TSC Act has been undermined by

inconsistent administration and interpretation. For the Act to succeed in achieving its

94

Department ofPlanning, 1995, Citiesfor the 21st Century, NSW Government

95

ibid p. 14

96

ibid p. 82

97

The ADI site is the largest remaining area of Cumberland Plain woodland in the Sydney Basin

98

NSW planning legislation does not apply to the ADI site, which is Commonwealth land. The decision
making process for the site will be in accordance with the Environment Protection and Biodiversity
Conservation Act 1998 (Cth), which was discussed above.
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principal objectives it is essential that all decision makers, particularly the NPWS and the
Court, do not regard their role as a rubber stamp for development proposals.
The case studies and other decisions discussed in this Chapter establish that the existing law
in NSW gives decision makers, including the Land and Environment Court, the option of
taking a precautionary approach to biodiversity conservation. However, there is no provision
which makes such outcomes mandatory. It is argued that this is insufficient. The next step is
the adoption of a legislative principle that the presence of habitat operates as a constraint on
the discretion of decision makers.

9.7

OVERCOMING THE IMPEDIMENTS: THE PRECAUTIONARY
PRINCIPLE AND BIODIVERSITY AS FUNDAMENTAL PLANNING
CONSIDERATIONS

The TSC Act does recognise the importance of protecting habitat during the landuse planning
process. It introduced provision for mandatory consultation between landuse planners and the
NPWS if critical habitat will or may be affected by an environmental study or EPJ.9 9 This
was a major advance. There is an additional obligation for such land to be identified in
EPis. 100 The attempt to design a mechanism for identifying important habitat in advance of
development is an important feature of the TSC Act.
Apart from the Leatch Case, there are other examples of threatened species cases which
resulted in positive outcomes for urban biodiversity. 10I But as merits appeals, these cases did

99

By the insertion of section 34 A EP AAct

100

By the insertion of section 26 (2) and (3) EPAAct

!Ol

In JS Heap Constructions Pty Limited v Blue Mountains City Council, Unreported Land and Environment
Court, Pearlman J, 14 November 1997, a development application was refused by the Land and
Environment Court, due to the detrimental impact of a proposed housing development on bushland. The
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not establish any rule of law that biodiversity or the precautionary principle alter the exercise
of discretion.I0 2 Unless sustainability planning processes operate to ensure that strategic
planning and policy goals are reflected in the reality of planning decisions, the adoption of
biodiversity protection as a goal of planning policy is therefore likely to be ineffective.

A precautionary approach means that the onus is placed upon the proponent to demonstrate to
the decision maker that the proposal would not impact upon threatened species habitat. Any
applicant who is unable to satisfy the decision maker that their proposal has a benign effect
on threatened species habitat, should be refused development consent.

It is suggested that two examples of this approach are contained in NSW law. SEPP 19

Bushland in Urban Areas, contains a general presumption against disturbing urban bushland
which Farrier described "as more than the normal administrative law requirement to take
account of relevant considerations." 103 It provides that Councils must not grant consent to
development unless certain conditions are met. I 04 This does not mean that SEPP 19 could be
regarded as sufficient for protecting Sydney's biodiversity. The policy 105 is restricted to areas
zoned or reserved for public open spacei06 and does not apply to private land. However, in

case could be regarded as achieving a positive biodiversity outcome even though the decision did not
involve interpretation of the TSCA. See also Planning Workshop Limited v Pittwater Council, Unreported
Land and Environment Court, 22 August 1996.

!02 See Farrier D, 1999. Farrier argued (pp 114 -117) that one method for "confronting the developmental
imperative" was "to add some steel to the resolve of decision-making agencies by constraining their
discretion, so that legislation ... provides that environmental factors be ... given real weight."

103 Farrier et a!, 1999, p. 359
104 See Bardwell Valley Golf Club v Rockdale Council, Unreported Land and Environment Court, I 3 April
1994.
lOS

For a general discussion of SEPP 19 see Neam N., 1995, "Urban Bushland Protection Through Planning
Controls in New South Wales", EPLJ Vol. 318.

!06 For a discussion of the effect of the SEPP in relation to private land see JT Davies & Co Pty Ltd v Kuringai
Council, Unreported Land and Environment Court, 8 November 1995, Hussey A, where it was held that
SEPP 19 did not preclude the granting of consent for a tennis court on private land adjacent to a public
reserve.
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relation to the areas of public land to which it applies, the policy could be regarded as a
sustainability planning process.
Secondly, the ESD provisions of the Protection of the Environment Administration Act 1991,
as amended by the Protection of the Environment Operations Act 1997.107 Section 6(2)(c) of
the POEA Act provides that in relation to the principles and programs through which ESD
can be achieved, the conservation of biological diversity and ecological integrity are
identified as fundamental considerations (emphasis added).

CONCLUSION
The major threat to biodiversity in Sydney is native vegetation clearing and disturbance for
new housing development. Planning decisions which lead to such damage occurring will
therefore inevitably result in a loss of biodiversity. This Chapter has discussed a multitude of
strategies, management plans, conditions of consent and policies which seldom do more than
legitimise habitat destruction and damage.
The precautionary principle means that planning must become more than merely a
development control or approvals process. A precautionary approach requires limits on the
discretion of decision makers. It also requires the onus to be placed on proponents of
development to establish that development proposals will result in enhancement, rather than
loss, of biodiversity. Some features of the Threatened Species Conservation Act 1995 were a
step in this direction but the Act has not been adequately enforced or administered.

107 See the earlier discussion of this important provision in Chapter 2 at 2.3.2, Chapter 6 at 6.6.5 and 9.5.4
above.
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The challenge of incorporating sustainability into law was recently discussed by Justice Paul
Stein. He urged his fellow judges to grasp the opportunity to be "bold spirits rather than
timorous souls", by turning "soft law into hard law."l08 This challenge is addressed in the
final Chapter.

I 08

Stein, 2000, p. 3.
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INTRODUCTION
" ... it needs to be borne in mind that the acronym ESD is not some form of
magic incantation which, merely by being included in legislation, improves
the quality ofthe environment."!
The challenge of fmding ways for legislators, judges and officials, in partnership with the
community, to begin the process of urban planning for sustainability is the subject of the final
Chapter. The objective is to outline how the research question has been answered in the
thesis. That question was - how can the legal impediments to urban planning for
sustainability in the Sydney GMR be identified and overcome?
This is done in two parts. Firstly, the research findings are summarised to demonstrate how
the impediments to sustainability were identified throughout the thesis. The provisions of the
statutes and planning instruments which were found to make a positive contribution to
sustainability planning are also summarised.
Secondly, the Chapter offers some practical suggestions for incorporating the sustainability
planning processes in the EP A Act and planning instruments. The processes are designed to
overcome the impediments through an application of the Sustainability Planning Elements.
The proposed legal framework is termed 3rd generation sustainability planning law. The term
is used to distinguish sustainability planning from town and country planning (1st generation)
and environmental planning (2nd generation) which were discussed earlier in the thesis.

Stein and Mahony, 1999, p. 66.
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OVERVIEW OF THE FINDINGS

Examples were provided in the thesis of planning legislation and instruments, particularly
SEPPs, which incorporated ESD or sustainability as one of a number of objectives. This
approach, termed 'objective-led ESD' was found in many respects to be contrary to
sustainability. In almost all the instruments examined in the thesis, the reference to ESD did
not result in the creation of a substantive framework for sustainability planning.
The findings of the study are summarised in the Table which appears on the following page.
The Table identifies the planning instruments and related legislation discussed in the thesis,
in terms of the Sustainability Planning Elements. A full explanation of the role of the
elements was contained in Chapter 3.
The Table also contains accompanying references to the text of the thesis, where each
provlSlon and any relevant court decision which interprets the prov1s1on, is discussed.
Impediments are shown in red and blue, while instruments and legislation which contain one
or more of the elements are shown in green. The other category of provisions is shown in
purple. This is legislation which does not apply directly to planning decisions. It may
however be capable of facilitating sustainability planning, if linked with the planning process.
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TABLE: SUSTAINABILITY PLANNING INSTRUMENTS AND IMPEDIMENTS
Sustainability Planning Elements

Legislation
or planning
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THE IMPEDIMENTS

The impediments to sustainability fall into two categories. Those which clearly mandate
planning processes or outcomes which are contrary to sustainability are shown in red in Table
1. These instruments require substantial amendment or repeal.
The other category of impediments is more subtle. In previous Chapters it was argued that
both the text and the interpretation of environmental planning law and the EPis made

pursuant to it, which contribute to the sustainability problem in Sydney. A 'double discretion'
exists in the planning process. First, there is the discretion in s. 26 of the EP A Act, where the
making of an EPI to implement the ESD objective of the Act is discretionary. Secondly, even
where ESD is incorporated as an objective in a planning instrument, the weight which it is
given by the decision maker is discretionary because ESD is simply one of a number of
factors to be taken into account. The major characteristic of this type of law is that it is a
framework for discretionary decision making, where sustainability is at best, one of a number
of factors to be considered during the decision making process
The second category of impediments, shown in blue, are either silent in relation to
sustainability (see 10.2.1 below) or they rely on objective-led or discretionary ESD (see
10.2.2 below). It is concluded that these instruments may be retained, provided the
Sustainability Planning Elements are incorporated through the mechanisms set out in the
thesis and summarised in this Chapter.

10.2.1

Instruments which are silent in relation to ESD

A number of instruments (both statutes and EPis) have been identified as impediments to
sustainability because they are silent in relation to ESD. It is the interpretation of these
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instruments by the consent authority (particularly the Court), rather than their content, which
was found to have been an impediment to sustainability.
For example in Chapter 6, s. 94 EPA Act was discussed. It was concluded that s. 94 operates
as an impediment to sustainability because it has contributed to car dependency. This result is
not apparent from the actual words of s. 94. It occurs because the provision has been
interpreted to facilitate expenditure on vehicle based transport infrastructure such as roads
and parking.
It is concluded that s. 94 and other similar impediments, which are silent in relation to

sustainability, need to be amended in the manner set out below. A clear statutory direction to
the decision maker that they be interpreted in accordance with the Sustainability Planning
Elements needs to be contained in the provisions.

10.2.2

Objective-led ESD

The main problem with incorporating ESD in the objectives of a planning instrument, is that
such objectives tend to be ambiguous. This problem is particularly apparent in the zonal
objectives of 'flexible' planning instruments. Flexible planning has produced instruments
containing a series of objectives which often give conflicting messages in relation to the
desirability and undesirability of various land uses. There is seldom any ranking of objectives
for the instrument as a whole or for any particular zone.

For example, Sect 23 (b) (iv) of SEPP 59 provides that a zonal objective is "to ensure ... that
the development enhances the biodiversity of the region by the retention of significant
bushland communities or through the regeneration of bushland communities as part of

lands·caping ..." This provision implies that development which results in the clearing of
vegetation can enhance biodiversity, through landscaping. It is at best an ambiguous
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statement. At worst it positively endorses development which threatens biodiversity. Such
instruments needs to contain an unambiguous statement that the objective of the instrument is
to enhance biodiversity.
But even where the objectives of an instrument are clearly stated to facilitate sustainability, if
the Sustainability Planning Elements are not reflected in other provisions of the instrument, it
is unlikely that the instrument will be effective.
For example, Central Sydney LEP contains a general prohibition against public car parking
and a general objective 1 "to encourage commuting by public transport to Central Sydney in
order to reduce the number of motor vehicles travelling through and to Central Sydney." This
positive sustainability provision is however undermined by other provisions and resulted in
the recent approval by the Court in the Multistar Case, of a CBD development containing
more than 1000 car parking spaces2.
Even the clear identification of sustainability as a pnmary planning objective, may be
ineffective. A number of decisions of the Land and Environment Court have limited the
effect of objects clauses in planning instruments (at least in relation to zonal objectives). It
has been held in these cases that is not mandatory for development to promote or be
compatible with the objectives of the zone provided it is consistent with, or not antipathetic
to, the objectives. 3 For example in a recent decision, Lloyd J. held that "it is not necessary for

Clauses 48 and 47(b)
2

This decision was discussed at 8.9.3.

3

Cojjs Harbour Environment Centre !ne v Coffs Harbour City Council (1991) 74 LGRA 185 at 192-193 CA,
per ClarkeJA; Challister Ltd v Blacktown City Council (1992) 76 LGRA 10 at 13-14, Talbot J; Schaffer
Corporation Ltdv Hawkesbury City Council (1992) 77 LGRA 21 at 27.
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an applicant to show that the development promotes or is ancillary to the objectives, nor even
that it is compatible therewith."4
It is therefore concluded that objective-led ESD operates as an impediment to sustainability,

at least where there is no other provision which implements ESD and particularly where
contrary objectives are contained in the instrument. Some suggested mechanisms for
overcoming this impediment are set out below (at 10.4).

10.2.3

Discretionary ESD

Although there is no requirement in the Act that the making of an EPI be subject to the
incorporation of ESD principles in the instrument, the thesis has shown that many
instruments have attempted to address the issue generally or in relation to particular aspects,
such as transport and/or biodiversity.
For example, in the Multistar Case, the prohibition on public parking in the Central Sydney
LEP was undermined by the exercise of discretion by the consent authority. This result
occmTed because the instrument failed to make clear that the prohibition was more than a
factor for consideration. It allowed a series of exemptions to be interpreted broadly by the
consent authority. In these circumstances, the instrument operated as an impediment to
sustainability. Had the instrument made the prohibition a factor of overriding significance,
the Court would have been required to satisfy itself that the granting of development consent
was not inconsistent with the prohibition.
Another example of the effect of discretion in development control was the Redbank Power
case which was also discussed in Chapter 8. The exercise of discretion allowed the Court as

4

AMP Investments v Newcastle City Council [1999] Unreported NSW LEC 164,6 August 1999 at 90.
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consent authority to approve a new power station development despite the resulting
significant increase in greenhouse gas emissions. In Redbank, increases in greenhouse gas
emissions were one of a number of factors considered during the development control
process. Economic considerations were however given greater weight by the decision maker.
It is concluded that, for these reasons, discretionary ESD has operated as an impediment to

sustainability. The sustainability planning instruments discussed below are designed to
replace discretionary ESD with the mandatory application of the Sustainability Planning
Elements.

10.3

SUSTAINABILITY PLANNING INSTRUMENTS

Several legal instruments which contain one or more of the Sustainability Planning Elements
and thereby facilitate sustainability planning, were identified in the thesis. These are shown in
green in Table 1 and outlined below.

10.3.1

Water legislation

The SWCM Act was outlined in Chapter 6 in the context of the infrastructure planning
framework for Sydney. It requires the Minister for Urban Affairs and Planning, to make a
REP applying to all the land in the catchment. This provision creates a decision making
framework for planning which appears to be designed to recognise and possibly bring about a
reduction in the size of Sydney's ecological footprint.
In particular, section 53 (3) (c) requires an application of the precautionary principle. It
provides that the REP shall impose a presumption against development unless the consent
authority is satisfied that a proposed development will have a neutral or beneficial effect on
water quality in the catchment area.
324

Chapter 10
10.3.2

CONCLUSION : OVERCOMING THE IMPEDIMENTS

Newcastle Draft LEP 1999

The Newcastle Draft LEP was mentioned in Chapter 8 and is discussed in more detail here.
The aims of the plan, set out in s.3, make it clear that the instrument is intended to be a
sustainability planning instrument. The aims include:

•

Reducing car dependency and the need to travel (Elements 5 and 6)

•

Creating livable mixed use centres and neighbourhoods (Element 6)

•

Developing buildings that conserve energy (Elements 4, 5 and 6)

•

Conserving resources and preserving ecosystems (Elements 5,7 and 8)

•

Promoting social equity, afffordability, cultural diversity and community participation
(Elements 6, 7 and 3)

The Newcastle Draft LEP can be distinguished from "objective-led" ESD instruments. It does
not merely contain sustainability as an objective. It also contains mechanisms for bringing
about decisions which reflect these aims. A key provision is Section 8. It provides that the
consent authority may only grant consent to the development of land if it is satisfied that to
do so would be consistent with, inter alia:

•

the aims of the plan; and

•

the Principles of Newcastle Urbanism and Strategy Statements of the Newcastle Urban
Strategy.

It is concluded that the Newcastle Draft LEP resulted from and embodies sustainability

planning processes. There are two reasons for this. Firstly, the LEP and the strategy
documents on which it is based, were created through deliberative processes. A set of nine
principles of 'Newcastle urbanisrn' and a list of features of a preferred urban form are
included in the Strategy, which was created in collaboration with council staff, business and
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the community. Secondly, the instrument is consistent with the "reverse onus interpretation"
of the precautionary principle. By providing that the consent authority "may only grant
consent to the development of land if it is satisfied that to do would be consistent with" the
aims and strategy, the onus of proof is placed on the applicant for development consent.

Only Element 2, (the creation of linkages between planning and sustainability indicators), is
not addressed in the Newcastle Draft LEP.

10.3.3

SEPP 19

In Chapter 9, SEPP 19, Bushland in Urban Areas was discussed. It was noted that the SEPP
contains a presumption against the granting of development consent which would result in
the disturbance of bushland zoned or reserved for public open space. It was concluded that
SEPP 19 contains a precautionary approach in relation to the bushland to which it applies
(Elements 1 and 7). To this extent SEPP 19 can be characterised as a sustainability planning
process.
However, the effectiveness of SEPP 19 in relation to biodiversity is compromised because it
does not apply to bushland located on private land. It is therefore concluded that SEPP 19
needs to be extended to achieve precautionary decision making in relation to both public and
private land. A precautionary approach applied in all planning decisions which impact upon
biodiversity could be achieved through the incorporation of a provision that approval cannot
be granted unless the consent authority is satisfied that development poses no serious risk to
biodiversity.
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Section 89 Local Government Act

Section 89 (2) (b) of the LG Act was identified in Chapter 7 as containing a sustainability
planning process. It provides that in determining certain applications for approval, the
Council "is to seek to give effect to the applicant's objectives to the extent to which they are
compatible with the public interest." Subsection (3) makes it clear that in considering the
"public interest", environmental and liveability factors are matters to be considered. Although
the public interest in development may also be considered by the decision maker, it is not
specifically mentioned.

Section 89 does not incorporate a duty or obligation to carry out decision making in
accordance with the public interest in land stewardship. It does however attempt to place
public interest at the apex of factors to be considered in the decision making process, rather
than merely one of a number of factors. Section 89 should therefore be regarded as consistent
with Element 8.

10.3.5

Non statutory plans, policies and programs

Many other types of non statutory planning and policy instruments were discussed in the
thesis. Some of these instruments implement the Sustainability Planning Elements and might
therefore be regarded as part of a sustainability planning process. These included:

1$

Catchment plans;

•

Air quality management plan;

1$

DCPs (eg Energy Smart Homes);

•

Local Agenda 21 plans.

Other planning policies and programs were identified as impediments to sustainability. These
included the urban development programs which contribute to urban expansion on the fringe.
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The sustainability planning processes discussed below are intended to overcome both legal
and policy impediments.

10.4

SOME GENERAL CHARACTERISTICS OF 'THIRD GENERATION'
SUSTAINABILITY PLANNING LAW

Sustainability planning law, as proposed in this thesis, translates the Sustainability Planning
Elements into decision making processes. In particular, it limits the scope for decision makers
to interpret planning instruments and make decisions in ways which are contrary to
sustainability by:

•

modifying the exercise of discretion in the consideration of development proposals;

o

imposing positive sustainability planning duties;

e

making planning decisions conditional on an application of the sustainability planning
elements;

e

placing the onus on the proponent to satisfy the decision maker that development
approval ought to be granted;

e

ranking planning objectives.

There are risks with this approach. It could be argued that it creates a new kind of
sustainability jargon. In response, it should be acknowledged that thinking in the area of
sustainability is evolving rapidly. Much of the sustainability literature on which this thesis
relies, did not exist when the work was commenced.
The expression of new ideas is likely to require new language. The conclusions presented in
this Chapter are not intended to restate the status quo. They are intended to maximise the
potential scope for planning to achieve sustainability outcomes.
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Although a careful redrafting of the EP A Act and EPis cannot therefore provide the complete
solution, it is capable of making an important contribution to sustainability planning. It is
concluded that sustainability planning law could affect the planning process in several
fundamental ways. Each of the suggested characteristics of sustainability planning law is
discussed below.

10.4.1

Modifying discretion

It is concluded that the 'double discretion' in the operation of the EPA Act and planning

instruments needs to be addressed. The Act needs to be amended to clearly state that the
Sustainability Planning Elements are dominant factors in decision making. 5 This would
require at least two major changes to the EP A Act:

* an amendment to s. 26 to provide for the inclusion of the Sustainability Planning
Elements in an EPI as a condition precedent to the making of the instrument by the
Minister; and

®

the imposition of a prohibition on the granting of development consent which

IS

inconsistent with the Sustainability Planning Elements.
It is not enough to remove or vary the discretion of a decision maker. Some other framework

for making the decision must be substituted in its place.

5

The modification of discretion has been recently advocated by several authors. Stein and Mahoney, 1999,
concluded that "a more express indication of the weight and priority to be given to factors, including ESD,
needs to be provided by the parliament" (p. 66). See also Whitehouse J.,l999, "Will the precautionary
principle affect environmental decision- making and impact assessment?" in Harding and Fisher (eds), 1999,
pp 59- 72. Whitehouse concluded (at p.71) that allocating weight and priority to heads of consideration is one
ofthe issues which are involved in implementation of the precautionary principle.
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Imposing a general duty on decision makers to apply the Sustainability
Planning Elements

It was concluded earlier that provisions such ass. 94 which are silent in relation to ESD, need

to be interpreted in the context of the Sustainability Planning Elements.

One possible method is the strengthening of decision making duties. At present, the only duty
in the Act is the duty under s. 111 to "examine and take into account to the fullest extent
possible all matters affecting or likely to affect the environment."

It is concluded that the EP A Act needs to contain a specific provision which clearly states

that the Act is intended to impose a general duty on decision makers to give effect to the
elements of sustainability planning. The Act should also state that such a duty is intended to
replace or at least modify the general exercise of any discretion. Such a provision could state
that the exercise of any function, including the granting of any approval, be subject to a duty
to take all reasonable steps to ensure that the decision is consistent with the Sustainability
Planning Elements.

The approach could also be incorporated in the enabling legislation of the infrastructure
providers. For example, a duty on the RTA to ensure that its activities lead to a reduction in
vkt in accordance with a specific timetable and targets, could be incorporated in the
Transport Administration Act.
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Making planning decisions conditional upon the application of Sustainability
Planning Elements

It is concluded that an application of the Sustainability Planning Elements needs to be made a

condition precedent6 or jurisdictional fact, rather than simply a matter for consideration in the
exercise of any function or the making of any decision under the Act.

The effect of such a provision would be to make sustainability planning mandatory rather
than optional. Any decision reached without an application of the Sustainability Planning
Elements would be contrary to law.

For example, a sustainability planning instrument could provide for off street parking to be
limited to people with a demonstrated need, assessed in accordance with equity
considerations (Element 6 liveability).

10.4.4

Creating presumptions and obligations which counter the presumption in
favour of development

In previous Chapters, the presumption in favour of development, which operates during the
development control process, was discussed. Although this is a cultural rather than a legal
presumption, it is concluded that it is given legitimacy by the development control provisions
of the EP A Act.

The presumption m favour of development needs to be countered by a clear statutory
recognition that development consent is a privilege and that no right to develop exists. In
addition specific new presumptions and obligations could be incorporated in the Act These

6

These alternative methods of implementing ESD principles were advocated by Tim Robertson in his
presentation at The Land and Environment Court and Environmental Law 1979 -1999 Conference, 27- 28
August 1999, Webster Theatre, Sydney University.
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could include a presumption that an expansion of opportunities for public participation will
be in the public interest while a reduction in opportunities for public participation will be
contrary to the public interest.

10.4.5

Ranking planning objectives

SEDA has been an effective sustainability agency. The principle statutory objective 7 of
SEDA is to bring about a reduction in the levels of greenhouse gas emissions. This was
identified earlier (at 6.4.3) as a sustainability planning provision. It is concluded that
sustainability needs to be incorporated as a principle objective in planning instruments and
legislation.
It is the responsibility of the consent authority to consider the extent to which applications for

development consent meet the objectives of the relevant planning instruments, including
zonal objectives. Often this is not an easy task, particularly where the instrument contains
conflicting objectives. Perhaps this is why the Court decided, in the cases referred to earlier
in this Chapter, that the objectives need not be rigorously applied.
A two tier system of general planning and specific zonal objectives could assist in achieving
sustainability planning. An instrument containing dominant and subsidiary objectives could
also contain a prohibition against the approval of any development which was inconsistent
with the dominant objectives.
For example, a biodiversity conservation zone could contain the objective of biodiversity
conservation as the dominant objective and allow for environmental education activities as a
secondary objective. As a condition precedent to approval, an applicant for development
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consent for an educational institution could be required to establish that the development is
consistent with the biodiversity conservation objective.

10.5

SOME SPECIFIC PLANNING INSTRUMENTS

10.5.1

REPs

Bioregional planning is often advocated as the best structure for sustainability planning at the
regional level.& The REPs which apply in the GMR cannot be regarded as bioregional
planning instruments, for two reasons. Firstly, they are formulated by the DUAP, rather than
regional planning bodies. This issue was discussed in Chapter 6 where it was concluded that
the REP process is an impediment to sustainability because it does not contain any
mechanism for deliberative decision making. Secondly, REPs do not provide a framework for
all planning decisions which affect the region.
Regional and local place management is a new concept in planning. The regional place
management option has been advocated as a solution for improving the regional planning
structure under the EP A Act. 9
It is concluded that provided the Sustainability Planning Elements are incorporated, place
management may be an effective aspect of the process. For example, the following
objectives could be incorporated as overriding objectives of regional sustainability planning
instruments:

7

Under s. 6 Sustainable Energy Development A et 1995.

8

This method of planning has been primarily discussed in relation to the non-urban environment. See for
example Dore J. and Woodhill J., 1999, Sustainable Regional Development Final Report, Greening Australia
Ltd, Canberra; Department of Land and Water Conservation, 1997, Outcomes of the Review of Total
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e

to reduce the rate at which natural resources are metabolised within the region;

e

to improve the liveability of the region;

e

to retain and restore the biodiversity of the region.

A deliberative process, including the creation of regional planning institutions would also
need to be created.

10.5.2

The Model Provisions

Under s. 33 of the EP A Act, the Environmental Planning and Assessment Model Provisions
1980 may be adopted wholly or partly in an EPI. In Chapter 4 several sections of the Model
provisions were identified as an impediment to sustainability because, if incorporated in an
EPI, they would operate to perpetuate car dependency.
The Model Provisions are little changed from when they were first drafted in 19801°. There is
scope however for them to be redrafted and used to assist in achieving the incorporation of
the sustainability planning processes discussed in this thesis into EPis.

10.5.3

SEPPs

Earlier Chapters of this thesis discussed the provisions of many of the SEPPs which have
influenced the planning of Sydney, including some which contain references to ESD
principles. It was concluded that due to the lack of scope for public participation and their use

Catchment Management in NSW, DL WC, Sydney. There is no reason however why bioregional planning
could not be applied in an urban environment.
9

DUAP, 1999, p57.

10

The Model Provisions have been amended seven times since 1980

334

Chapter 10

CONCLUSION: OVERCOMING THE IMPEDIMENTS

as a mechanism to fast track particular developments, the SEPPs were impediments to
sustainability.
However, there is scope for SEPPs to contain sustainability planning processes. Provided a
deliberative process is used in their formulation, SEPPs could also create institutional
arrangements to bring about a governance structure for sustainability planning.

An example is the Green Games Watch ESD in Urban Development Draft SEPP . 11 The Draft

SEPP uses some of the planning principles which were developed for the Olympic Village
and attempts to apply the principles more broadly.

10.6

INCORPORATING SUSTAINABILITY ASSESSMENT IN THE
DEVELOPMENT CONTROL PROVISIONS OF THE EPA ACT

10.6.1

General

The development control process was discussed throughout the thesis and in particular
Chapter 6. For the reasons discussed it is not enough for ESD to be added to the list of the
heads of consideration set out in s. 79C.
It is concluded that a sustainability assessment process needs to be incorporated in Parts 4

and 5 of the Act and applied prior to the approval of development applications or Part 5
activities. For this purpose the Act needs to be amended to:

!!

Green Games Watch 2000 Inc., 1998, Draft State Environmental Planning Policy, Ecologically Sustainable
Development in the Greater Metropolitan Region.
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impose limits on the discretion of a consent authority or determining authority, so that it
will only approve a development application or activity where it is satisfied that the
proposal is consistent with the Sustainability Planning Elements;

•

limit the exercise of discretion by concurrence authorities to grant concurrence to a
development or activity only where it is satisfied that the proposal is consistent with the
Sustainability Planning Elements;

•

place the onus on the proponent to prove on the balance of probabilities that a proposed
development will not cause serious environmental harm; and

o

make the Sustainability Planning Elements the dominant factor in decision making.

It is helpful to consider how such a sustainability assessment process, in comparison with the
existing development approvals process, could be applied during consideration of a particular
development proposal, resulting in completely different outcomes

A COMPARATIVE EXAMPLE
Two identical development applications for new 30 unit medium density residential
developments with parking for 50 cars are lodged with two separate councils. Both are to be
located 300 metres from railway stations and within 500 metres of primary schools in
suburban Sydney.

SITUATION 1
Pbmning instruments
DA 1 is lodged with Council A. Council A's LEP provides that Council is to have regard to
ESD principles in the consideration of DAs. There is no other provision in the LEP which
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refers to sustainability. The number of parking spaces exceeds the minimum set out in
Council's parking code but in other respects, the proposal complies strictly with the relevant
planning instruments, codes and design policies.

Process
After considering the proponent's traffic study, Council's development approvals officer
concludes that the development would cause an increased volume of traffic, requiring the
widening of a nearby intersection from two to four lanes. He recommends approval subject to
section 94 contributions of $300,000, assessed in accordance with the estimated cost of
roadworks.

Outcomes
Price of units averages $250,000.00, many households have two cars, children are driven to
school, corner shop demolished to allow for road widening, ecological footprint widened.

SITUATION2
Instruments
DA 2 is lodged with Council B, which has adopted an Urban Sustainability LEP. 12 Clause 1
of the LEP states that the overriding objective of the instrument is to improve the liveability
and reduce the ecological footprint of the council area. Section 7 states that Council may
grant consent to DAs only where it is satisfied that the travel needs of a majority of persons
accessing the development, will be met by sustainable transport means (defined as walking,
cycling and public transport).
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Process
Council's sustainability assessment officer recommends rejection of the proposal on two
grounds. First, that the proponent had not provided sufficient information to enable the
council to satisfY itself that the requirements of Clause 7 were satisfied. Secondly, that off
street parking was in excess of maximum allowable spaces. Subsequently, the development is
redesigned and the car park removed. A general store, childcare centre, two parking spaces
designated for people with disabilities and a bike storage area are incorporated. The project is
approved subject to $150,000 section 94 contributions for closure of street to through traffic,
footpath widening, bike lane to station, and provision of limited on-street residents parking.

Outcomes
Prices of units average $200,000, general store sponsors local basketball team, children walk
and ride bikes to school, ecological footprint lessened.

CONCLUSION
Urban sustainability means bringing the city back to life. This thesis has shown how ESD as
'magic incantation' is the favoured legal approach for tackling this seemingly impossible
task. By contrast, the thesis does not propose a miraculous rebirth for Sydney. Rather, it has
proposed some practical methods for addressing the urban sustainability question.
It is acknowledged that this thesis has left many aspects of the question unanswered. It is

hoped however that the thesis will at least have made a valuable contribution to assist people
in finding ways to answer those questions. The most important conclusion of the thesis is that

12

The approach of Council B may be contrary to SEPP 11 Traffic Generating Developments.
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the design of sustainability planning processes, rather than the design of a magical dream
city, provides scope for the answers to emerge.
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BIBLIOGRAPHIC NOTE IN RELATION TO INTERNET RESEARCH
The intemet was used extensively during the research for this thesis. In particular, the
Australian Legal Information Institute (Austlii) site at \Vww.au~tlii.edu.au was accessed.
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