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ABSTRACT 

The economic variables that had warranted the need for 

regulating the movement of technology and other international business 

activities, inspired several multilateral discussions over the years, and 

eventually led to the formulation of Trade-Related Aspects of 

Intellectual Property Rights (hereafter referred to as TRIPS Agreement), 

Incidentally, TRIPS Agreement is one element of the Uruguay Round 

results, the package which also created the World Trade Organization 

(WTO) . As such, it came into force with the WTO on January 1, 1995 

This thesis critically examines the developing countries' 

perspectives on technology transfer in the light of the Agreement and 

analyses those areas which impact, either positively or negatively, on 

sustainable development in those developing countries. As its main 

concern, the thesis also proposes some policy actions for such 

countries, which would enable them, derive as much economic benefits 

as possible from the regime with the least cost possible. 

It is noteworthy that, the thesis handles the TRIPS Agreement as 

signed, accepting it for better or for worse as a done deal. Because the 

author is not in the position to engage in lengthy discussions of the 

arguments and counter arguments that preceded its formulation . 

Nevertheless, appropriate highlights are given in relevant places 

throughout the thesis 

While it contemplates a number of possible reforms, and suggests ways 

within the Agreement to interpret provisions to developing countries' 

advantage, the thesis does not explore the option of outright 

renunciation of the Agreement, as advocated by some groups. 
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The thesis therefore analyses the rules that Members of the 

WTO must follow in setting up systems to protect intellectual property 

rights within their borders. It also addresses the Agreement's 

uniqueness among the WTO elements which makes it positively 

proscriptive. That is, all other WTO rules describe what countries may 

not do, while TRIPS describes what countries must do. In this context, 

the thesis examines TRI PS's quality of being a manifestation of the 

evolution of the international trade regime toward non-tariff aspects of 

law which were formerly considered purely domestic policy. 

Moreover, the thesis covers the issue of compliance period set 

for the Developing country Members and Members in transition from 

centrally-planned economies. In the same context it covers the issue of 

longer compliance period for least developed country members in view 

of their special needs and requirements. 

The thesis also dwells considerably on the area where TRIPS 

basically applies i.e. Intellectual property rights (IPRs). It highlights the 

concept and its purpose of encouraging innovation, creativity and 

productivity. 

Furthermore, the thesis studies intellectual property's two main 

characteristics, which lend it to such special legal protection. The first is 

that it tends to have high costs of development, and the second is that it 

tends to have low costs of reproduction. 

As one of its main areas of concern, the thesis extensively 

examines the arguments and counter-arguments about IPR protection, 

bringing about all views with a view of maintaining the momentum of 

innovation on one hand and ensuring that developing countries' 

strategic economic interests are properly served on the other. 

Notwithstanding the course it takes, the thesis acknowledges that 
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without protection there would be less innovation, as nobody would be 

willing to stump up large amounts of money to develop new products if 

their inventions could be immediately copied and sold cheaply by 

others. It maintains that the stronger the IPR protection, the more 

money can be recouped by the innovator, and thus the more innovation 

tends to occur. In the meantime, the overriding needs of the poor and 

affordable access to the results of such innovation remain the key 

consideration of the thesis while proposing appropriate policy actions 

for the developing countries to maximally avail of the regime. 

The thesis covers all such appropriate areas to the extent of their 

relevance to the subject. Concepts like patents, copyrights and 

trademarks are all covered in the context of developing countries 

perspective or rather what is supposed to be their perspective to serve 

their strategic economic interest. All these are done on assumption that 

TRIPS is designed to essentially regulate technology transfer, so as to 

facilitate wealth diffusion and wider economic prosperity. Accordingly, 

all the proposed policy actions suggested by the thesis are within the 

spirit of the TRIPS. 

Moreover, the thesis analyses the costs and benefits of 

international technology transfer, specifically in the areas of IPRs, 

patenting and TRIPS in developing countries. Results from these 

analyses suggest that developing countries should view international 

technology transfer as a catalytic source of technological change, which 

leads to international competitiveness and economic growth. It also 

maintains that, developing countries can benefit greatly from 

international technology transfers. The thesis also facilitates the 

understanding of the complex environment of international trade, and 

affirms that international technology transfer is necessary for both 
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developed and developing countries to ensure sustainability in human 

economic endeavors. 

What particularly distinguishes the thesis is its innovative style in 

arriving at any given proposal of policy action for the advantage of the 

developing countries. It uses two main styles, which are hitherto 

unexplored in the literature or elsewhere, hence constitute "a 

contribution to knowledge". The first style is analogical, where it seeks 

to arrive at reasonable deductions from the existing TRI PS provisions, 

to provide realistic suggestions for the developing countries strategic 

economic interests. The second is how the developing countries could 

effectively lobby and even capitalize on certain remotely relevant 

factors to exert some sort of pressure on the developing countries in 

order to succumb to the need of amending and/or changing some 

provisions in the TRIPS itself, which are considered obstacles to 

developing countries in their hope achieve maximum benefit from the 

regime. 
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CHAPTER ONE: THE PROBLEM AND ITS BACKGROUND 

1.1 Introduction 

Technology transfer, even though it is rather complex in 

practice, theoretically, refers to the process of transferring a 

particular scientifically proven expertise, knowledge and/or know-

how in a particular scientific or technological field from one entity to 

another, with a view to boosting and facilitating the realization of all 

parties' economic potentials. It is presumably needless to re-

emphasize the crucial role of technology based economy for 

countries today, as it is after all the main basis on which they are 

classified as deveioped or developing. 

Over the years, the world economic dynamics had warranted 

the need for regulatory mechanisms to ensure an effective process 

of technology transfer between the developed countries which are 

mainly the sources of the technology, and their developing 

counterparts which are largely the recipients. This led to the 

formulation of some binding agreements and evolvement of some 

concepts e.g. Intellectual Property Rights (IPRs), TRIPS 

Agreement, Foreign Direct Investment (FOi), and other related 

agreements and mechanisms as regulated by the WTO, to provide 

necessary frameworks that would ensure the realization of the 

stated objectives. 

These agreements were intended to specifically, among other 

things, encourage research and creativity, recognize and reward 

hard work and professionalism in such a way that all parties to the 

agreements could realize their potentials and improve their 

economies accordingly. It is noteworthy that despite some 

challenges that characterize its performance, the process of 

technology transfer has been very instrumental in strengthening the 

economic performances of a considerable number of countries 
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around the world by integrating capital and information through 

trade. This increasingly underscores its potentials and criticality in 

local, international, micro and macro economic developments in 

recent time. 

The TRIPS Agreement particularly is the most relevant 

international agreement designed to regulate the process of 

technology transfer, and since the parties to it are drawn from both 

developed and developing countries with various levels of economic 

potentials and strengths, it is obvious that there would be different 

expectations on it. For instance, while most of the developed 

countries would expect it to further consolidate their economic 

competitiveness, most of the developing countries would expect 

dramatic improvement in their economic fortunes and indeed their 

very living standards. 

Therefore in addition to the debates that had characterized 

the run up to the TRIPS formal ratification, there have also been 

other research debates between the main two blocs of Members 

whose commitments are geared towards its implementation 

strategies and mechanisms. This is partly due to the interdependent 

nature of the relevant laws, mechanisms, agreements and concepts 

involved, and partly due to relative shortage of extensive literature 

addressing the environments of both developing and developed 

countries. Although some literature reviews have focused on the 

effects and conflicts that arose and led to different conferences with 

the hope of finding compromises.1 

Anyway, irrespective of where one inclines with respect to the 

stated concerns of the developing countries, it is ironically evident 

1 See Bernard Hoekman and Michel Kostecki, The Political Economy of the World 
Trading System (1995); Cherie O'Neal Taylor, 'The Limits of Economic Power: 
Section 301 and the World Trade Organization Dispute Settlement System' (1997) 
30 Vanderbilt Journal of Transnational Law 209, 209-384; see also G. Kristin 
Rosendal, 'Impacts of Overlapping International Regimes: The Case of 
Biodiversity' (2001) 7(1) Global Governance 95, 95-117. 
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that, years after the WTO enforced the TRIPS Agreement in the 

international arena, the disparity in economic growth and 

development between the source of technology and most of its 

targeted recipients continues to widen. The disparity can be 

attributed to several factors such as the limitations imposed on the 

use of technology as stated in the IPRs laws as being enforced by 

international institutions. The goal of technology transfer in 

enhancing the economies of developing countries is yet to be met 

despite the number of institutional basis for technology transfer (e.g. 

foreign licensing, reverse engineering, and public R&D).2 

Nevertheless, giving a blanket assessment of the TRIPS 

Agreement implications and possible impacts in developing 

countries, its implications are diverse. This is because developing 

countries vary in the extents of their respective commitments to IPRs 

laws, level of their economic and infrastructural developments, as 

well as their disparities in the availability of chain of supply inter 

Alias. 

Against this background of the hope that through technology 

transfer process, the receiving countries would be able to develop 

their own technologies and improve their economies further, it does 

appears rather ironic that while many industries in developing 

countries are becoming more efficient and productive, the widening 

gap between developed and developing countries still ensues. 3 

It is obvious that the costs of implementing the TRIPS 

Agreement standards though substantial, thus it could serve the 

strategic economic interests of the developing countries if 

implemented within the spirit of fair play. 

2 Tamir Agmon and Mary Ann Von Glinow, Technology Transfer in International 
Business (1991) 230-231. 
3 Donald Snow, Distant Thunder: Patterns of Conflict in the Developing World 
(1997) 25. 
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The socio-political and economic circumstances of many 

developing countries were unfortunately not ideal enough to ensure 

compliance with the TRIPS provisions. It is of course imperative for 

their developed counterparts to consider these circumstances while 

expecting their developing counterparts' compliance. 

This among other considerations informed the decision to 

give a transitional period for the developing countries to comply with 

the TRIPS provisions (Article 65). The essence was to enable them 

deliberate and adopt appropriate legislations which would mitigate 

the impact of any possible negative outcomes. Some unpatentable 

products (e.g. agricultural products and pharmaceutical items) were 

taken into consideration because protecting them may result into 

hikes in prices and other negative consequences to the local 

production inputs. 

Nevertheless the patent of the transition period cannot 

guarantee developing countries compliance with the TRIPS 

provision. Developed countries should have followed it up with more 

economic concessions, which would have translated into concrete 

results. This would have encouraged them a lot. 

However, what happened was that many deve!oping 

countries felt being under pressure by some developed countries to 

accelerate the pace of reforms, so as to give immediate application 

to the TRIPS Agreement standards. That predictably affected their 

enthusiasm hence their performance with respect to the reforms. 

Notwithstanding, the performance of particular countries with 

respect to the TRIPS Agreement, there have been some reasonable 

arguments that the technology transfer process as provided by the 

TRIPS Agreement has failed to integrate the technology into the 

socio-cultural environment of a good number of countries to whom it 
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is being transferred.4 This is as opposed to the claim that, 

governments of the developed countries have instituted policies that 

need to be integrated in order to manage the trade and transfer of 

technology so that developing countries can become competitive. 5 

There is no question that effective transfer strategies can 

indeed lead to the integration of technology in the development of a 

country and significantly boost its productivity and efficiency. 

However, in doing so, states run the risk of creating more powerful 

domestic competitors such as MNCs, which in reality control state 

policies and economies and therefore restrict their power. 

Nonetheless, the state has the responsibility to monitor and enforce 

its IPRs laws and protect the interests of its industries and firms in 

order to face the challenge of economic development and to be able 

to compete with developed countries. Thus, despite the argument 

that States do not dictate the outcome of their countries' economic 

developments but rather it is the technological development that 

does, it is important to note that there is a concurrence between 

these two variables.6 As evidenced in recent studies, the state also 

plays a significant role in determining the success of technology 

transfer.7 

In any case I would argue that the objectives of the TRIPS 

Agreement have not been generally achieved because of the 

inequitable distribution of benefits between developed and 

4 Balakrishnan Rajagopal, 'From Resistance to Renewal: The Third World, Social 
Movements, and the Expansion of International Institutions' (2000) 41 Harvard 
International Law Journal 531, 539. 
5 See Otis L. Graham, Losing time: The industrial policy debate (1992); see also 
Paul Krugman, 'Competitiveness: A dangerous obsession ' (1994) 73(2) Foreign 
Affairs 28, 28-44; see a/so John A. Young, 'Technology and competitiveness: A 
key to the economic future of the United States' (1988) 241Science313, 313-16. 
6 Sanjaya Lall , 'Understanding technology development' (1993) 24 Development 
and Change 719, 719-53. 
7 See Russell Mardon, 'The state and the effective control of foreign capital: The 
case of South Korea' (1990) 43 World Politics 111; 111-38; see a/so Tein-Chen 
Chou, 'American and Japanese direct foreign investment in Taiwan: A 
comparative study' (1988) 29 Hitotsubashi Journal of Economics 165, 165-79. 
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developing countries. Fundamentally, the cost of compliance with 

the TRIPS Agreement in most cases overshadows the benefits to be 

derived from it by the developing countries. Indeed, the idea that 

increased IPRs protection would necessarily encourage the transfer 

of technology has not been realized. This is because the 

expectation that licensing of patents among developed countries' 

firms would encourage them to directly invest in developing 

countries did not occur. 

Also, the persistent shortage of skilled workforce, inadequate 

local infrastructure, socio-economic and political instabilities are 

factors bedeviling most of the developing countries and undermining 

their attractiveness to potential foreign investors, having examined 

the effects of the enforcement of patents by developed countries on 

developing countries. 

While recognizing the potential opportunities under the 

TRIPS Agreement for both developed countries and their developing 

counterparts , I acknowledge the need for the provision of an even 

playground to ensure equitable benefit sharing formula between 

them. Along this line, I evaluate some relevant provisions of the 

TRIPS Agreement, the processes of technology transfer, trade 

between developed and developing countries, and generally the role 

of TRIPS in technology transfer vis-a-vis the goal of attaining 

economic progress in developing countries. 

In the process of doing the aforementioned, the following 

primary sources have been consulted: WTO documents, specific 

international agreements in relation to technology transfer, relevant 

EU documents and policies, national legislation; primary data from 

different sources such as the World Intellectual Property 

Organization (WIPO); The WTO; and the United Nations Conference 

for Trade and Development (UNCTAD), including utilization of the 
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existing literature; and empirical studies on the impact of technology 

transfer in developing countries. 

1.2 Background of the Study 

1.2.1 Technology Transfer 

Nowadays, technology remains the most crucial cause of economic 

development. Its transfer is thus a potentially indispensable player in 

international trade prosperity and by extension a global economic 

improvement. The concepts of international technology transfer and 

technological innovation have been changing over time. 8 

Technology transfer can take place across borders at both national 

and international levels. Likewise the legal status of a_particular 

country that has multinational or transnational corporations, for 

instance, determines its role and approach in the process of 

technology transfer. 

On the other hand, the socio-political stability, human resources 

capacity and level of infrastructural development determine the 

performance of a potentially technology recipient country. This 

explains why some success stories have been recorded between 

some developing and developed countries that have apparently 

sought to realize their potentials and indeed lived up to the 

expectations of each other, hence benefited immensely. This 

classification led to the conception of various technology transfer 

models as explained below: 

1.2.2 The Flying Geese Model 

Classical theorists in the tradition of Ricardo argue that 

comparative advantage is the primary determinant of the economic 

activities of a country and therefore, it is what facilitates international 

8 Yukiko Fukasaku, Technology and Industrial Development in Pre-War Japan: 
Mitsubishi Nagasaki Shipyard, 1884-1934 (1992) 9. 
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trade. For developing countries, comparative advantage includes 

cheaper and abundant labor which is exploited by industries focused 

on labor-intensive products and services. However, over the years, 

the assumptions of comparative advantage have been questioned 

and strongly rebutted in the literature. It has been argued that 

despite their comparative advantage, many developing countries 

have failed to attract any substantial international trade due to their 

inability to provide other basic requirements. 

Consequently, the theory of comparative advantage in 

relation to developing countries has been explained through the 

Flying Geese Model. The Flying Geese Model works on the premise 

that an industrialized country experiencing rapid development of 

technology is bound to reach the status of advanced countries. 

Developing countries on the other hand, line themselves up behind 

the advanced industrialized countries through a pattern of wild-flying 

geese. 9 

Coined by Akamatsu, the wild geese flying pattern was 

originally conceptualized from the experiences of Japan's import and 

export of its agricultural products, machines and tools from the 19th 

century until the World War 11. 10 The pattern arose from the three 

curves of imports, production and exports of consumers' goods. 

Using this paradigm, the author illustrated how developed countries 

and the world economy are affected. This is exemplified by the 

alternating periods of two different points: free trade and 

protectionism. Thus, the process of homogenizing products starts 

with the importation of natural resources from less developed 

countries (LDCs) and the investments of developed countries in 

order to get these resources. In the process, technology diffusion 

ensues in order to create highly industrialized products, which are 

9 Kaname Akamatsu, 'A Theory of Unbalanced Growth in the World Economy' 
(1961) 86 Weltwirtschaftliches Archive 196, 205-6. 
10 Ibid 206. 
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inherent in the brands of MNCs. While developed countries benefit 

in the process through an upsurge of raw materials, developing 

countries acquire their own industries, technology, and necessary 

skills through meeting the challenges of their economic 

developments and hence become export countries and thereby 

participate in free trade.11 

The participation of Less Developed Countries (LDCs) in the 

world economy is fuelled by this pattern which can be described in 

seven stylized phases. 12 First, the changing and different demands 

of consumers propel producers to manufacture variances of a 

product. This process of heterogenization seeks to satisfy the 

demands of consumers. In doing so, developed countries seek out 

for LDCs in order to obtain raw materials and in the process, market 

the surplus goods of their primary market. Thus, through the 

economics of scale, the industrialization process is triggered by 

importation and subsequently, the exportation of goods as a result of 

consumption and consumer culture. 13 

After the process of heterogenization, the process of 

homogenization takes place wherein the standardized production of 

goods and services. This process inherently involves both 

developed countries which import raw materials and the developing 

countries from where the materials are sourced. Throughout the 

process of homogenization, there is a need for products and 

services to be produced in the LDCs to minimize the cost of 

production , and this in the meantime has warranted necessary 

investments in technological knowledge. If this scenario is sustained 

and the developing countries take good advantage of it for their 

strategic economic interests, they will be able to develop their own 

11 Ibid 215. 
12 Ibid 198. 
13 Ibid. 
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capabilities in order to participate competitively in world trade. 14 

Following this rationale, importation of capital goods thus decline 

because the place of production has shifted. Hence, both the import 

and the export curves begin to decline in lieu of the future decline of 

the production curve. 15 

Similar to the flying geese model is Raymond Vernon's 

Product-cycle Theory which, in essence, predicts that the locus of 

producing goods and services will significantly affect the product 

cycle. 16 This occurs in a waterfall fashion 17 wherein only those from 

high income or more developed countries can produce new 

products, innovation through R & D and thus introduce new 

technologies. The process by which the LDCs acquire this 

innovation is maturation: the developed countries provide changes 

in the input and seek to outsource older technological and 

production processes to the LDCs. This arises largely due to the 

high cost of the ultra high skilled labor in the developed countries, 

which obliges the companies to relocate their production plants to 

developing countries where labor is less skilled and therefore 

cheaper. 

The theories of technological transfer examined above can be 

applied to the technological development that occurred in Asia. 

Technological and economic development commenced in Japan and 

was followed in countries such as South Korea, Singapore, Hong 

Kong and Taiwan whose economies flourished in the 1980s as a 

result of the fantastic performances in high-tech industries. For 

instance, Singapore, Taiwan and South Korea are considered hubs 

14 Ibid. 207. 
15 An-Chi. Tung, 'Beyond flying geese: The expansion of East Asia's electronics 
trade' (2003) 4 German Economic Review 35, 35-51. 
16 Raymond Vernon, 'International Investment and international Trade in the 
Product Cycle' (1966) 80 Quarterly Journal of Economics 190, 190-207. 
17 Rene Belderbos and Leo Sleuwaegen, Foreign Investment and International 
Plant Configuration: Whither the Product Cycle? (2003) 
<http://edata.ub.unimaas.nllwww-edocsl/oaderlfile.asp?id=285> at 26 October 
2006. 
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for technological products assembled in Asia. Yet, they never stop 

there, instead they have been able to further improve themselves 

and become original manufacturers of a lot of high-tech products to 

the extent of competing with many developed and technologically 

advanced countries .. 

Upon reaching this level of development, these countries also 

began to export and transfer their technologies to the LDCs in the 

region , such as Malaysia, the Philippines, Thailand and most 

importantly, China. Similarly, this second batch of NIEs in Asia has 

slowly but steadily developed their own technology in various rates 

in leaps and bounds. China in this regard has been exceptionally 

successful having transformed her sleepy economy into one of the 

most attractive countries for technological investment. That also 

elevated her to the top hierarchy as one of the economic power 

houses not only in Asia but in the whole world . 

These changes have occurred because of the process of 

technology transfer, which also helped to standardize the production 

techniques and operations. However, due to differences of 

e:!(p~ri~f"\C~ b.etw~en &LIGh ,prprl)isjng (ieyel.op,ing 9oµn~ri~s . ar,id. tt"1eir 

well established developed counterparts, the level of quality and 

technological sophistication between their respective products 

ostensibly differs. For instance, while some LDCs can export goods 

and services similar to those exported by some developed countries, 

the level of technology used is significantly different. 18 

Nevertheless, Japan has particularly been able to stand out 

among her neighbors and become the most technologically 

18 Paolo Guerrieri, 'International competitiveness, regional integration, and 
corporate strategies in the East Asian electronic industry' In Michael Barrus, Dieter 
Ernst, and Stephan Haggard (eds), International production networks in Asia: 
rivalry or riches? (2000); see a/so Organisation for Economic Co-operation and 
Development, Foreign direct investment and recovery in South East Asia (1999) ; 
see a/so United Nations Conference on Trade and Development, Trade and 
development report 1996 (1996) . 
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advanced country in the world after the United States. Thanks to her 

highly competitive R & D and innovation projects, whereas, the 

other countries such as Taiwan and South Korea remain dependent 

to a large extent on the transfer of technology from the more 

developed countries. 

Trailing behind are the other technology-minded countries in 

the region like Malaysia and Thailand, which largely remain the 

assembly grounds for foreign firms and have not been able to have 

their own competitive technological and industrial bases. 

1.2.3. The North-South Model 

The concept of North-South dichotomy has been practically 

conceived to refer to the two main economic blocs in the world. The 

North represents most of the highly developed countries while the 

South represents most of the less developed and indeed the 

developing countries . Researchers and scholars have examined the 

rationale behind such dichotomization of the world into two.19 In any 

case, this concept provides the basis in referring to countries 

belonging to each bloc. 

The North-South Model was derived not only from the 

geographical realities but more so from the common experiences of 

the people of developed and developing countries respectively. 

From the South, countries in Asia, Africa and Latin America have 

experienced the process of colonization which has, largely shaped 

their socio-political and economic orientations. Even after gaining 

their independence from their former colonial powers, the so-called 

Southern countries continued to be guided by mostly the same 

inherited economic policies most of which were designed to primarily 

19 See Arghiri Emmanuel, Unequal Exchange: A Study of the Imperialism of Trade 
(1972); see a/so Syed Mansoob Murshed, Economic Aspects of North-South 
Interaction (1992); see a/so Lance Taylor, Structuralist Macroeconomics (1983); 
see also Adrian Wood, North-South Trade, Underemployment, and Inequality: 
Changing Fortunes in a Skill-Driven World (1994) . 
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serve the interests of the colonizers. Predictably, this undermined 

their economic competitiveness in the international trade arena. 

Equally affected also was their ability to establish effective culture of 

the rule of law to guarantee the enforcement of relevant international 

trade and investment treaties in general and the TRIPS Agreement 

in particular. 

On the other hand, the so-called Northern countries from 

where most of the former colonial powers come from never suffered 

ruthless experiences and were able to develop model economic and 

political theories and practices against the existing traditional 

economies that prevalent in the Southern countries where they had 

substantial influences. In view of these, there has never been any 

point of comparison between the North and the South in terms of 

technological advancement and economic prosperity. Marian Miller 

asserts quite rightly that there has been no difference in the plight of 

Southern countries in the period from 1960 to 1990.20 Whilst most 

developed countries remain technologically advanced, most 

developing countries have not yet been able to improve their 

economic, social and political conditions and only about 20 of the 86 

·countries in the· South· have experienced·some development.?1 What · · · · · · · 

is of significance however is the similarity of the North and South 

countries impact on their bargaining power in relation to other 

countries' political institutions and how it affects the international 

regime, in particular those regulating the use of technology 

transfer. 22 

The emphasis on international trade and technological 

development has been prevalent in the literature as a result of the 

number of developing countries that have been exporting their 

goods and services. This outward orientation has been driven by 

20 Marian A. L. Miller, The Third World in Global Environmental Politics (1995) 24. 
21 Ibid. 
22 Challenge to the South: Report of the South Commission (1990) 1. 
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the tiger economies that emerged among fast growing countries in 

the Pacific Rim during the 1980s. The shift of these countries from 

inward-oriented economies to outward-oriented economies has 

widened their market base and stimulated the export-driven markets 

of domestic industries.23 

Nevertheless, quite huge number from the countries in the 

South particularly from Africa never emulated many of their East 

Asian and Latin American counterparts in taking a good advantage 

of international trade and technology transfer. While many of such 

East Asian and Latin American countries were making wonders in 

economic prosperity by adopting export-oriented economic systems, 

Africa continues to lag behind by effectively closing their economies 

in the face of international trade.24 To a large extent, this has been 

one of the primary causes of the persistent poverty that bedevils 

them. 

The disparity illustrated above between developing countries 

themselves alludes to the practical effectiveness of the process of 

technology transfer, and in the meantime calls for examining the 

reason for such stark disparity in benefiting from the same 

agreement framework between countries supposedly classified 

within the same range. It is quite obvious that notwithstanding any 

investment promises by the developed countries to their developing 

counterparts, the attractiveness of any prospective beneficiary lies in 

the extent of its political stability, adherence to the culture of the rule 

of law, provision of necessary infrastructure and logistics as well as 

the availability of skilled or at least trainable labor. These provisions 

give prospective investors assurance of their investments 

sustainability and indeed guarantee profitability, without which no 

investor would venture to invest. 

23 David T. Coe and Alexander W. Hoffmaister, 'North-South Trade: Is Africa 
Unusual?' (1999) 8(2) Journal of African Economies 228, 228. 
24 Ibid 229. 
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So, the simple explanation is that, some developing countries 

have been able to achieve quite considerably in that regard hence 

increasingly attract prospective potential investors through the 

process of technology transfer. Whereas the majority of such 

developing countries e.g. African countries which fail to do the same 

fail to attract the same treatment putting aside their lack of output 

growth;25 the shunning of such developing countries by their 

developed counterparts could also amount to marginalization that in 

turn slows the growth of developing countries' economies.26 

However, reasonably this argument might seem, most of such 

disadvantaged developing countries attribute this situation to some 

unhelpful practices of some of the developed countries. For 

instance, there have been disagreements between most of the 

developed countries and most of their developing counterparts 

regarding their respective commitments to environmental 

conservation27 as agreed upon during the first major international 

conference on environmental conservation held in the United States. 

Having noticed how much the ban of hazardous waste disposal 

could affect them more than their developing counterparts, most of 

·the ·developed ·countrres in ttie North· for instance,· have sought· to 

impose restrictions on Southern countries and sanction violators for 

failure to strengthen their laws and political institutions. They also 

went ahead to maintain that the repercussions for such banning was 

not limited in terms of their own technological development only, but 

also in relation to other issues such as intellectual property rights. 

Due to this discrepancy in enforcement regimes, the World Bank's 

former Chief Economist between 1991 and 1993 Lawrence 

Summers suggested that, segregation should be made to industries 

in which there is a weak IPRs policies implementation because 

25 Ibid. 
26 See Dani Rodrik, Trade Policy and Economic Performance in SubSaharan 

Africa (1998). 
27 Marian Miller, The Third World in Global Environmental Politics (1995) 5. 
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countries in the South have primarily violated international 

regimes. 28 Thus, to a significant extent, the rate of international 

treaty compliance is higher in developed countries that place a 

greater value on environmental conservation in comparison to 

developing countries - another distinction between North and South 

countries. 29 

1.2.4 Intellectual Property Rights (IPRs) Issues 

One of the most controversial issues in international trade has been 

that of IPRs in technology transfer. It is supposed to be regulated in 

principle by WIPO, the role of which should not be limited to 

promoting efficient protection and harmonization of !ntellectua! 

property laws, but to also adopt a balanced policy in stimulating 

competitiveness and fair economic benefit between Member States 

Both developed and developing countries approach this issue from 

their own perspective, which basically makes WIPO a scapegoat for 

mostly the developing countries in their shortcomings in upholding 

its provisions. While many developed countries blame what they 

consider lack of commitments from many developing countries to 

take stricter approaches in handling IPRs laws in their respective 

countries, thus they pressurize international organizations to bind 

these countries to the IPRs laws. 

Admittedly, to a large extent, the failure to enforce IPRs has slowed 

down the number of Research and Development undertakings (R & 

D) because inventors and innovators have been more reluctant to 

develop technologies that will eventually be copied by such 

28 Diana Godwin, 'The Basel Convention on Transboundary Movements of 
Hazardous Wastes: An Opportunity for Industrialized Nations to Clean Up Their 
Acts' (1993) 22 Denver Journal of International Law and Policy 193, 193-196. 

29 Ibid 196. 
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developing countries. 30 The inability of such governments to protect 

the IPRs of inventors and innovators puts them in a 

disadvantageous position because they are denied of their right to 

utilize the invention exclusively. 31 In turn, this economic disincentive 

diminishes the time given to recuperate the cost of developing the 

technology and furthermore decreases the profit or revenue that 

could be derived from these innovations.32 

However, the high cost of developing technologies is too 

expensive for most of the developing countries as a result of 

insufficiency of resources they have to provide in the first place, 

which explains the reason why they continue to rely on consumable 

goods production instead of focusing and developing their IPRs in 

order to increase the number of inventions.33 Unfortunately, 

developed countries barely take this into consideration while 

expecting compliance from their developing counterparts. 

Imitations and other copyright infringements persist among 

many developing countries anyway. In fact some studies have 

supported the argument that the intensity of such practices has been 

. a~Cf?l~ra~ec;f i.n .re.ce.nt. y~a,rs.. .A~ ~ ~e~ul~ qf .th?tt,, t~e. n.u111b~r. of 
innovations that have been launched by R&D companies has been 

reduced. 34 Imitations have increased the relative income of some 

30 See, EG Guifang Yang and Keith Maskus, 'Intellectual property rights, licensing, 
and innovation in an endogenous product-cycle model' (2001) 53 Journal of 
International Economics 169, 169-87; Amy Jocelyn Glass and Kamal Saggi, 
'Intellectual property rights and the foreign direct investment' (2002) 56 Journal of 
International Economics 387, 387-410. 
31 See Ted McDorman, 'Unilateralism (Section 301) to Multilateralism (GATT): 
Settlement of International Intellectual Property Disputes After the Uruguay 
Round' in George R. Stewart et al. (eds), International Trade and Intellectual 
Property: The Search for a Balanced System (1994) 120. 
32 Gail Evans, 'Intellectual Property as a Trade Issue -The Making of the 
Agreement on Trade-Related Aspects of Intellectual Property Rights' (1994) 18(2) 
World Competition, Law and Economics Review 137, 144. 
33 Jerome Reichman, 'I ntellectual Property in International Trade: Opportunities 
and Risks of a GATT Connection' (1989) 22 Vanderbilt Journal of Transnational 
Law 747, 801. 
34 Amy Jocelyn Glass, 'Outsourcing under imperfect protection of intellectual 
property' (2004) 12(5) Review of International Economics 867, 874. 
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least developed and indeed some developing countries. However, 

this positive impact occurs only in the short term because the long-

term impact of imitations and the lack of safer IPRs laws will greatly 

decrease Foreign Direct investment (FDI), thereby reducing the 

relative wage in such developing countries. 35 The reverse is true for 

countries that enforce the IPRs laws - they attract greater 

investment from other countries. 36 Nevertheless, despite this 

incentive, many developing countries still lack the political willpower 

to enforce their IPRs laws and thus undermine their own 

attractiveness to foreign investors. This situation gave rise to the 

theory of Li-shaped Technology Accumulation Process. 

Using an R&D growth model, studies have shown that those 

innovations that encourage vertical improvement of products and 

services do not necessarily lead to an increase in FDI. 37 However, 

those improvements that include the differentiation of products and 

services in the light of stronger IPRs protection can significantly lead 

to an increase in FDI. 38 This phenomenon shows that R & D 

investments on technology that rely on differentiated products have 

greater advantages than those that seek to improve a product or a 

service alone. Thus, R&D-oriented technology encourages the 

invention of differentiated products 1 and in turn, generates 

sustainable profitability. 

It is noteworthy that even those developing countries which 

have been able to reap the dividends of the process of technology 

transfer face some challenges in their attempt to fully absorb the 

technological capacity of their developed counterparts. This 

35 Elias Dinopoulos and Paul Segerstrom, 'A Theory of North-South Trade and 
Globalization' (2004) <http://www.prism.gatech.edu/-mi26/NorthSouth9.pdf.> at 
26 October 2006. 
36 Ibid. 
37 Amy Jocelyn Glass and Xiaodong Wu, 'Intellectual Property Rights and Quality 
Improvement' (2005) <http://econweb. ta mu. edulaglass/qualitvladder. pdf. > at 24 
October 2006. 
38 Ibid. 
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apparently has to do with the inherent difference in the process of 

skill accumulation and wage inequality between their respective 

labors. This is despite the claims by some scholars that human skill 

and capital coincide with the level of technological development. 39 

For instance, the inability of some developing countries like South 

Africa and some in Latin America and Asia to absorb the 

technological expertise sent by MNCs hampers their growth. 

Moreover, even countries such as Taiwan and Singapore 

recognized as high-technology providers are ironically unable to 

develop their own design and innovation skills which has entrenched 

their status as more or less assembly grounds of technological 

products of the developed countries. As a matter of fact, it has been 

argued that a sustained and creative imitation of foreign knowledge 

and technology allows some developing countries to "catch-up" with 

industrialized countries. 40 

Another model that has attempted to address the 

enforcement of IPRs is the Equal Footing argument which suggests 

that all countries, both developing and developed have stakes in the 

IPRs law of all countries involved. This rests on the premise that 

·countries that lack IPRs 'laws· and· the willpower to enforce ·them are 

likely to harm all other countries regardless of whether they are 

developed or developing.41 There are additional affects flowing from 

this process. For instance, weak IPRs can affect businesses due to 

trade discrimination against foreign nationals, while the developed 

countries will be the ones to suffer from the one-sided enforcement 

of the TRIPS Agreement. However, other scholars argue that 

enforcement of the TRIPS Agreement will in fact hurt developing 

39 Jess Benhabib and Mark M. Spiegel, 'The Role of Human Capital in the 
Economic Development: Evidence for Cross-country Data' (1994) 34 Journal of 
Monetary Economics 143, 143-73; see also Jess Benhabib and Mark M. Spiegel, 
'Human capital and technology diffusion' in Philippe Aghion and Steven Durlauf 
(eds), Handbook of Economic Growth (2005) P.96 
40 Ibid. 
41 See Rochelle C. Dreyfuss and Andreas F. Lowenfeld, 'Two Achievements of the 
Uruguay Round: Putting TRIPS and Dispute Settlement Together' (1997) 37 
Virginia Journal of International Law 275, 279. 
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countries. 42 Let us take the case of India's pharmaceutical industry. 

For instance, the lack of IPRs to regulate the country's production of 

generic medicines has harmed not only MNCs but also domestic 

innovators who are finding disincentives in their investments of R&D. 

These cases illustrate that piracy and violation of the IPRs clearly 

provide an unfair disadvantage to the process of technological 

innovation. 43 

In order to protect the interests of both developed and 

developing countries, the Faustian Bargain was conceived. 

According to this 'bargain', developing countries invest in the 

implementation of I PRs in exchange for tax breaks on General 

Agreement on Tariffs and Trade (GATT) tariff. There are bound to 

be tax breaks, which cannot be rule out in GATT regulations with 

enforcements. Thus, developed countries utilize the UN's WIPO in 

order to enforce stricter IPRs laws and in sanctioning countries that 

violate international IPRs agreements.44 However, the Uruguay 

Round changed this line of reasoning and forced developing 

countries to invest in their IPRs under the TRIPS Agreement through 

the provision of GATT incentives for their goods. 

In view of such conflicting interests between developed and 

developing countries, it is imperative that WIPO review its laws and 

mechanism with a view of incorporating appropriate measures to 

ensure the protection of intellectual property on one hand and 

stimulation of fair benefits sharing between developed and 

developing countries. 

42 See Eric H. Smith, 'Worldwide Copyright Protection Under the TRIPS 
Agreement' (1996) 29 Vanderbilt Journal of Transnational Law 559, 559-87. 
43 Ibid 563. 
44 Frederick Abbott, 'The Future of the Multilateral Trading System in the Context 
of TRIPS' (1997)20 Hastings International and Comparative Law Review 661, 
674. 
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1.2.5 The TRIPS Agreement 
The TRIPS Agreement came into force on 1 January 1995, which is 

currently the most comprehensive multilateral agreement on 

intellectual property. Generally speaking, intellectual property rights 

such as the rights of performers, producers of sound recordings and 

broadcasting organizations; trademarks covering service marks; 

geographical indications that covers appellations of origin; industrial 

designs; patents that borders on the protection of new varieties of 

plants; the layout-designs of integrated circuits; and undisclosed 

information that includes trade secrets and test data are embodied in 

the TRIPS Agreement. To that extent, the Agreement shares three 

fundamental characteristics binding all Member States of WTO. 

These fundamental characteristics are: enforcement, standards and 

disputed settlements. In reference to the standards characteristic of 

the TRIPS Agreement, it stipulates the minimum standards of 

protection to be provided by each Member State. Each of the main 

elements of protection is defined, stipulating the subject-matter to be 

protected such as the rights to be conferred and permissible 

exceptions to those rights, and the minimum duration of protection. 

The Agreement sets these standards by requiring, first, that the 
. ....................................................................................................... 

substantive obligations of the main conventions of the WIPO, the 

Paris Convention for the Protection of Industrial Property (Paris 

Convention) and the Berne Convention for the Protection of Literary 

and Artistic Works (Berne Convention) in their most recent versions 

must be complied with. With the exception of the provisions of the 

Berne Convention on moral rights, all the main substantive 

provisions of these conventions are incorporated by reference and 

thus become obligations under the TRIPS Agreement between 

TRIPS Member countries. There are pertinent provisions in the 

TRIPS Agreement that Articles 2.1 and 9.1 dwell on, which 

invariably relate, respectively, to the Paris Convention and to the 

Berne Convention. In the same vein, a substantial number of 

additional obligations on issues where the pre-existing conventions 
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are silent or were seen as being inadequate are covered in the 

TRIPS Agreement. Enforcement, one of the fundamental 

characteristics of the TRIPS Agreement mentioned above, dwells on 

domestic procedures and remedies for the enforcement of 

intellectual property rights. The TRIPS Agreement specifically lays 

down certain general principles that are applicable to all IPR 

enforcement procedures. Civil and administrative procedures and 

remedies, provisional measures and its special requirements related 

to border measures and criminal procedures, the procedures and 

remedies that must be followed so that right holders can effectively 

enforce their rights are all covered in the TRIPS Agreement. Dispute 

settlement, which is the last fundamental characteristics of the 

TRIPS Agreement, dwells on settling of disputes between WTO 

Members in accordance with the TRI PS obligations, which are 

subjected to the WTO's dispute settlement procedures. 

In addition to the above, the TRIPS Agreement covers certain 

basic principles that deal on national and most-favored-nation 

treatment, and some general rules to ensure that procedural 

difficulties in acquiring or maintaining IPRs do not nullify the 

substantive benefits that should flow from the Agreement. However, 

to that extent, the obligations under the TRIPS Agreement apply 

equally to all WTO Member states, but developing countries have a 

longer time to phase them in. Hence, there are operational special 

transition arrangements put in place in the event where a developing 

country does not presently provide product patent protection in the 

area of pharmaceuticals. 

Consequently, since the TRIPS Agreement represents a minimum 

standards agreement that binds all WTO Members, it does allows 

its Members to provide more extensive protection of intellectual 

property if they so wish, to that extent, such a Members is left free to 
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decide the appropriate method of implementing the provisions of the 

Agreement within its own legal system and practice. 45 

The actual essence of the TRI PS protection is based on 

stimulating knowledge liberalization contrary to some notions that 

the Agreement is all about knowledge protection. In any case, the 

potential ramifications of the TRIPS Agreement are affected by the 

prevailing dynamics of developing economies despite the complexity 

of the capability building drawn up from the Agreement.46
. The 

TRIPS Agreement ensures the protection of investors as well as 

individual private firms, who have applied for patenting of their 

inventions by giving them a period of time to recuperate the value of 

their investments.47 This rests on the assumption that inventors will 

only invent or develop new technological processes if there is a 

reward given to them or they are given due protection for their 

intellectual property. The inability to implement the TRIPS 

Agreement can undermine the potentials of technology transfer and 

technological development. For this reason, the Uruguay Round 

Accord strengthened the provisions for copyright, trademark and 

patent protection by strictly enforcing the TRIPS Agreement to the 

core by ensuring the imposition of binding responsibilities to 

establish civil judiciary procedures on its Member States. This was 

designed to facilitate patent protection and punish those who violate 

copyright privacy. In order to stay focus, the Uruguay Round Accord 

established a council known as the Council for TRIPS with the 

responsibility of: (1) Monitoring the operation of the Agreement, and 

(2) Ensuring Members compliance of the obligations and with also 

45 WTO: TRIPS: A More Detailed Overview of the TRIPS Agreement: 
http://www. wto. orglenglishltratop_ eltrips_ elinte/2_ e. htm 
46 Rajah Rasiah, 'TRIPS and Capability Building in Developing Economies: Critical 
Issues' (2003) 33 Journal of Contemporary Asia 338, 338-62. 
47 Robert E. Baldwin, 'An Economic Evaluation of the Uruguay Round 
Agreements' (Paper prepared for the National Bureau of Economic Research, 
Inc. , 'Beyond the Uruguay Round: Environment, Competition and Regulation', 
1994) 153. 
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powers to provide assistance in dispute settlement procedures as 

specified in Article 68 of the Uruguay Round Agreement.48 

While the TRI PS Agreement is regarded by some Western 

scholars as a tool to promote good behavior in the context of 

international trade, others argued that it leads to further monopolistic 

behavior by TNCs and hinders the flourishing of scientific 

knowledge.49 However, what is clear is that, the TRIPS Agreement 

makes TNCs more independent from governmental control and 

gives them more advantages for penetrating domestic markets. 

Moreover, it increases the potential revenue of TNCs because of the 

reduction of regulatory controls such as taxation. 

Illegal activities in relation to patenting include monopolistic 

behaviors that deny market opportunities to other institutions. The 

inability of governments to enforce IPRs laws, violations of workers' 

rights have resulted to unethical practices that undermine the culture 

of competition . The United States through its Super 301 seeks to 

keep a watch in order to prevent such activities. For instance, 

countries in the watch list include offenders such as Argentina, 

Brazil, Canada, the European Union (EU), Japan and other 

countries that are being eyed as a hot spot for piracy. 50 However, in 

Article 23 of the Dispute Settlement Understanding (DSU) of the 

WTO, all Members including the United have renounced their right to 

unilaterally take actions in trade disputes against erring countries. 

Thus, the WTO has instituted policies to settle disputes between 

countries arising from the way the Agreement should be 

implemented as regards the elimination of trade obstacles. Hence, 

the United States and other developed countries respect the DSU 

Article 23, even though some researchers see the United States 

reinforcing these unilateral measures through the Super 301 and in 

48 Ibid 157. 
49 Biplab Dasgupta, Structural Adjustment, Global Trade and the New Political 
Economy of Development (1998) 172. 
50 Patrick Low, Trading Free--the GA TT and the U.S. Trade Policy (1995) 89-91 
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the same time promoting unilateral free trade agreements in the 

neoliberal tradition. 51 

1.3 Statement of the Problem 

The economic and technological gap between the 

industrialized and developing countries continues to widen. As a 

result of this, a substantial debate has been averred on the subject 

by today's notable economists. Some economists have suggested 

that the gap is exemplified by the disparity in the social and 

physical well-being of the two hemispheres. 52 

The global regime for protecting technological development and 

acquisition has changed considerably since the TRIPS Agreement 

entered into force within the larger framework of the World Trade 

Organization (WTO). The Agreement requires adherence and 

enforcement of the standards of protection provided under the 

Trade-Related Aspects of Intellectual Property Rights, which are 

designed to guarantee and sustain incentives for innovation and 

technology trade in the long term. 

·However, ·many· cteveloping -co·untries· seem to· harbor· some· 

misgivings about the TRIPS Agreement and other WTO 

agreements to actually serve their officially stated objectives. These 

misgivings are gradually gaining ground in view of the increasingly 

widening disparity in benefits on the Agreements between them and 

their developed counterparts. However, the developed countries put 

the blame on the developing countries for their failure to live up to 

their respective appropriate responsibilities. Anyway, what is 

obvious is that the attitude of the affected developing countries is 

51 T. N. Srinivasan , 'Developing Countries in the World Trading System: From 
GATT, 1947 to the Third Ministerial Meeting of WTO, 1999' (1999) 22 The World 
Economy 1047, 1047- 64. 
52 Thomas Lairson and David Skidmore , International Political Economy: The 
Struggle for Power and Wealth (1993). 
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that of the weak expectation on the stronger countries in a mutual 

venture, which is not necessarily applicable in this case. 

Many developing countries fear that strict enforcement of 

intellectual property protection will hamper their efforts toward 

economic development because of the anticipated effect of 

restricting their accessibility to foreign technology. This concern 

has been supported in the literature and indeed manifested the 

need to review the I PRs laws in consistency with the views of other 

countries in the Northern Hemisphere. 53 

In order to find any possible remedy, most of developing 

countries have tried various ways and made different suggestions 

in order to derive as much benefit as possible without necessarily 

breaching the TRIPS Agreement provisions. However, such 

attempts have always been met with other legal obstacles from 

other relevant international agreements. For instance the demand 

for fixing _ _the prices of products, subject to intellectual property 

protection at a minimum violates the principle of market forces to 

dictate prices for developing countries. This is because most 

developing countries prefer that prices are fixed in a manner that it 

does not cripple their economies or subject their economies into 

any external control. 

In any case what is quite clear is that there is hardly any fully 

satisfied party in the implementation of the TRIPS Agreement. 

Even though their particular priorities differ, as against the 

developed countries seeking to further enrich themselves, most of 

53 Peter Bawa/ et al , 'The Doha Declaration and Beyond: Giving a Voice to Non-
Trade Concerns within the WTO Trade Regime ' (2003) 36(1) Vanderbilt Journal of 
Transnational Law 95, 95-160; see also Sai-wing Ho, 'Multilateral Trade 
Negotiations and the Changing Prospects for Third World Development: 
Assessing from a Southern Perspective ' (1998) 32 Journal of Economic Issues 
375, 375-83; see also Philip Nichols, 'Outlawing Transnational Bribery through the 
World Trade Organization' (1997) 28 Law and policy in international business 305, 
305-81, see also Ann Weston, 'Success and Failures Both Mark Doha' (2001) 
15(5) Canadian Speeches 55. 
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developing countries counterparts simply struggle: many of them 

are desperate to secure reasonable economic conditions for their 

countries through the process of technology transfer. Such 

procedural complications leave many developing countries with no 

option but imports mostly outdated technology for their needs, and 

in the meantime neglect the enforcement of the appropriate laws 

leaving piracy to flourish, which represents a nightmare to their 

developed counterparts. 

1.4 Significance of the Study 

No one would doubt the indispensability of modern technology in 

economic prosperity. Developing countries weie caught between 

their desperate need for such technology on one hand , and the 

rightful demand of return from the technologies' source countries, 

derived by the need for market share expansion on the other hand. 

In the process of formulating the regulatory tools for technology 

transfer for TRIPS, it was presumed that it would have the potential 

to benefit both developing countries and their developed 

counterparts, by ensuring economic and technological growth and 

.th~ oeyeJoprner)t of tiurn~n . re.so.ur~e~ of the forrne.r, ~mp boosting th~ 

exports of the latter. 

Nonetheless, it could be noted that, while the aforementioned 

constitutes the best possible scenario in case of success, the cost of 

failure could also result into further economic problems for the 

developing countries, and undermine the competitiveness of the 

developed countries , which would have a negative impact on the 

world economy at large. 

It would be noted that, the process of technology transfer 

between developed and developing countries must include not only 

the proper utilization but also comprehension of the expertise in 

applying knowledge and skills embodied in the technology 
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transferred. In order for both the industrialized and developing 

countries to take full advantage of technology transfer, they must 

recognize their shared responsibilities. Industrialized countries must 

transfer appropriate and efficient technology, while developing 

countries must be capable of utilizing the new technology properly 

and develop their own indigenous technology to minimize their 

reliance upon imported technologies. This could be possible by, 

among other factors, initiating a sustained program to train their own 

local cadre properly. 

Several variables have been used to demonstrate the 

diversity of effects of international technology transfer among 

developed and developing countries. These include recipient 

countries' own technological potentials, existing industrial 

performance and their policies related to the imports of foreign 

technology. In order to precisely understand the effects of 

technology transfer, there is need to examine the effect of enforcing 

the IPRs within the context of the principle of cost and benefit 

incurred and derived by both parties along the way. Although this 

could prove rather hard as a result of difficulty associated with 

ascertaining the volume of IPRs, it entails dealing with some 

multifarious factors . 

Nonetheless, this research aims to present an approximate 

measurement of the immediate effects of IPRs with particular focus 

on higher costs of technology and capital goods and the limitations 

of reverse engineering. The use of a cross-country econometric 

analysis is not a reliable measure in assessing the effect of stronger 

IPRs. The process of technology transfer needs internationally 

binding regulatory policies in order to protect the technology 

innovators and control the use of the new technology in the receiving 

countries in order to avoid abuse or illegal activities concerning 

ownership and rights. However, the mere fact that the IPRs are 

properly enforced in the process is not enough to conclude that 
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technologies are transferred effectively. It is thus necessary to firstly 

assess the benefits derived against the immediate cost incurred 

from such transfer. It is ironic to note that the benefits derived from 

the IPRs protection for many developing countries do not outweigh 

the costs they incur in the process of enforcing the IPRs. 

Recognizing this fact, the World Bank maintained that, 

protection to IPRs encompasses relative agility on enforcing 

standards to ensure economic and technological development. 54 

Such flexibility must be fully utilized to promote greater development 

and allow a greater period for adjustments. 55 It is therefore obvious 

that, the common approach in implementing IPRs policies does 

necessarily meet the demands of the developing countries in their 

effort to attain technology and economic development. Accordingly, 

this study explores how to handle the IPRs in such a way that its 

legal red lines do not necessarily obstruct the flow of international 

technology transfer from developed countries to their developing 

counterparts and thus do not generate benefits to one party to the 

detriments of the other. 

. . . . It. is. worth. 11otjng that many jndic~s. us~d . tq ind.icate. the. 

degree of benefit from the IPRs between the developed countries 

and their developing counterparts do not sufficiently address the 

obvious and indeed unjustifiable disparity therein. In most cases 

such indices only show the extent of the disparities in technological 

performance between the two blocs involved. 

54 See World Bank, Knowledge for Development (1998). In Rajah Rasiah, 'TRIPS 
and Capability Building in Developing Economies: Critical Issues' (2003) 33(3) 
Journal of Contemporary Asia, 338, 338-62. 
55 Kathleen M. Baker and Richard Louis Edmonds, 'Transfer of Taiwanese Ideas 
and Technology to the Gambia, West Africa: A Viable Approach to Rural 
Developmenr?' (2004) 170(3) The Geographical Journal, 189, 189-211, see also 
David Friedrichs, and Jessica Friedrichs, 'The World Bank and Crimes of 
Globalization: A Case Study' (2002) 29(1-2) Social Justice 13, 13-36. 
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Hence a fairer approach as such in dealing with IPRs will 

help dispel the common suspicion with which most of developing 

countries look at the process of technology transfer and intellectual 

property rights' systems. Because this view is increasingly drawing a 

lot of observers, because all clues to prove it are quite easy to notice 

as even further evidences of such industrial countries' domination 

are detected in the TRI PS Agreement56 . 

1.5 Scope and Limitations of the Study 

The benefit to be gained by developing countries from the 

enforcement of intellectual property laws particularly in the short 

run is obviously little in comparison to the benefits derived by 

developed countries. However this is not unexpected at least in the 

short run, provided that the disparity is within reasonable range, 

and the strategic economic interests and potentials of the 

developing countries are not undermined in any way. In concrete 

terms, this study reviews and examines the scope of technology 

transfer under the current intellectual property regimes, focusing on 

the TRIPS Agreement as the most important and recent 

international agreement to impact directly on technology transfer. 

The basic argument carried throughout this study is that 

international trade and technology transfer are highly intertwined. 

The different processes of international trade are explored in order 

to illustrate the critical role of technology transfer. The various 

methods by which technology transfer occurs across national 

borders are also analyzed. The focus of this study, however, is the 

experience of developing countries in relation to the international 

transfer of technology. 

56 See Agreement on Trade-Related Aspects of Intellectual Property Rights, 
signed 15 April 1994, Marrakesh Agreement establishing the World Trade 
Organization, Annex 1 C, Legal Instruments - Results of the Uruguay Round 
(1994) [hereinafter TRIPS Agreement] 
< http://www. wto.orglenglishldocs_ellegal_e/27-TRIPS_01_e.htm> at 15 May 
2004. 
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1.6 Structure of the Thesis 

This thesis provides seven chapters of interwoven 

presentation and evaluation of the importance of international 

technology transfer and its relationship with economic growth and 

progress from the perspective of developing countries. Chapter 1 

explains the research problem and the background of the study, and 

presents the methodology used in this research. 

Chapter 2 defines technology transfer and discusses its 

components. It also explores theories on technology transfer and its 

dual nature from the perspectives of both developed and developing 

countries. It also provides a macroeconomic view of technology 

transfer, comparing the current conditions of technological transfer in 

the local setting. Furthermore, the chapter touches upon the impact 

of MNEs and the role of technology transfer in international trade. 

Also, it emphasizes on the theoretical and empirical studies 

available in economics literature about the relationship between 

intellectual property regimes in developing countries and 

technological flows through Foreign Direct Investment (FDI). 

Chapter 3 primarily focuses on the system of international 

intellectual property rights and technology transfer. In the light of 

this, a discussion of the origin of intellectual property rights is made 

with regard to treaties and conventions on the protection of patents, 

trademarks and copyrights. Also examined and defined in this 

chapter are IPRs, patenting, TRIPS Agreement, as well as the role 

of the WTO. 

In Chapter 4, the effects of compulsory licensing under the 

TRIPS Agreement with respect to innovation in both developed and 

developing countries are discussed, detailing the accompanying 

requirements of compensation. Furthermore, the relationship of 
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patented products and its compulsory licenses including the issue of 

royalty is explored. 

Chapter 5 explores the value of competition as it relates to 

the cost incurred and benefits derived by developing countries. The 

question of whether competition would actually benefit all actors 

involved, or whether it would only give an undue advantage to some 

countries at the expense of the others is answered in this chapter. 

Chapter 6 analyses international technology transfer in 

relation to four group of countries: highly technologically developed 

countries, moderately technologically advanced countries, lowly 

technologically conscious countries, and countries 'Nith no significant 

technology acquisition/utilization efforts; all these within the context 

of the equation of costs and benefits incurred and/or derived from 

the process, specifically in the areas of IPRs, patenting and TRIPS 

in developing countries. It also analyses the legal backdrop 

governing international trade within the framework of international 

intellectual property rights and international patent systems. 

Generally, it presents a comprehensive analysis of the role played 

by IPRs in terms of technological costs and its domestic and 

systemic limitations. 

Chapter 7 assesses the economic significance of 

international patent systems with regard to issues such as 

technological monopoly, productivity and diffusion of technology as 

they relate to developing countries. Moreover, it presents an 

extensive analysis of the TRIPS Agreement and its impact on 

technology transfers between developed and developing countries. 

A historical assessment of the emergence of TRI PS, and the 

perspectives of countries in relation to its formation as an 

international regime, is also presented. 

32 



To quantify the cost-benefit analysis on TRIPS, some 

empirical evidences from some developed and some developing 

countries are also appraised . The chapter also addresses two 

competing arguments 1. IPRs can actually bolster technology 

transfer, and 2. IPRs can hamper technology transfer movements. 

Furthermore, it assesses the impact of IPRs on Foreign Direct 

Investment (FDI). It also goes ahead to assess whether or not IPRs 

have significantly improved the flow of capital into developing 

countries by using some economic classical theories . Finally, the 

chapter concludes with an examination of technology transfers in the 

pharmaceutical, automobile, computer and electronic industries 

within selected countries. The final chapter summarizes the findings 

and provides a number of conclusions. 

1. 7 Research Methodology 

This part of the thesis presents the research design and 

research approach used in the study. In particular, this segment 

reviews and outlines the research philosophy, research strategies 

and research methods adopted in this research. For this study, the 

.rese.arch. P.hilo&ophy is .constructivLsm; . the .re.search. approach . is. 

based on qualitative research; the research strategy is literature-

survey method; and data collection method is desk research. The 

writer did not conduct surveys due to time and financial constraints. 

1. 7 .1 Research Philosophy 

The discussion on the underpinning research philosophy 

provides a clearer perspective on the significance of this study. This 

study employs an objective assessment of the impact of technology 

transfer on both developed and developing countries. Through legal 

and business perspectives, the research explores and approaches 

relevant questions through critical analyses of constructs such as 
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globalization, international trade and international technology 

transfer within the context of domestic and systemic events. 57 

Following this philosophy, some critical analyses are drawn 

and presented on the grounds that prevailing international legal 

institutions, rules and regimes are important factors in the 

development of the researcher's understanding and hence, choice 

of evaluation in the study. 

Accordingly, the research considers the personal and subject 

backgrounds in order to provide an objective analysis of legal issues 

in the international trade. In doing so, the researcher was able to 

focus the question not only on the outcomes of the research but 

rather on the role of various legal, governmental and business 

institutions and actors as significant factors in the success/failure of 

the international transfer of technologies. 

Secondly, through the employment of the constructivist 

epistemology, the researcher was able to acknowledge the 

weaknesses of the research methodology used as well as the 

means in order to minimize these limitations. And finally, through the 

formulation of this research philosophy, the researcher was able to 

adapt methods that are useful in reviewing literatures that are 

relevant to the study. 

1. 7 .2 Research Approach 

The thesis is qualitative research-oriented mainly because of 

its primary strength of exploring, expanding and developing 

concepts and theories, whether existing or emerging in order to 

provide an exhaustive evaluation of certain phenomena. 58 

57 Karin Dahlberg and Steen Halling, 'Human Science Research as the 
Embodiment of Openness: Swimming Upstream in a Technological Culture ' 
(2001) 32 Journal of Phenomenological Psychology 12, 12. 

8 John W. Creswell, Educational Research: Planning, Conducting and Evaluating 
Quantitative and Qualitative Research (2001 ). 
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Qualitative research methodology is considered more appropriate in 

the legal research arena as compared to quantitative and 

experimental studies. It is therefore the reason I adopted it in this 

study primarily because of its capability of exploring concepts, 

knowledge and theories both from the legal as well as the 

developmental impact of technology transfer within the context of 

international law. 

From the legal standpoint, qualitative research provides a 

construction of meanings and interpretations which are relevant in 

the operational definition of terms that is used to evaluate 

technology transfers . Using in-depth evaluation and the researcher's 

proficiency in the subject, a qualitative approach can serve as a 

means for theory building and is useful in explaining casual as well 

as systemic phenomena. 59 Moreover, through the use of case 

studies, this thesis provides empirical evidences made on theoretical 

and analytical grounds by showing how technology transfer has 

improved or aggravated the progress of developing countries and 

whether it has lived up to the expectations that countries have 

accorded to it. Through case studies derived from several sources, 

·comparisons on the ·experiences of some developing and developed 

countries serve as the outcome of the research, which will then be 

analyzed.60 

Using the data collection strategies employed in qualitative 

approach, this thesis narrates case studies and theories in 

constructing analyses of the theoretical as well as the empirical 

proofs of the impact of international technology transfer on 

developed and developing countries. 61 Consequently, an evaluation 

of the adherence of countries to the TRIPS Agreement and the 

59 Meredith Gall, Walter R. Borg, and Joyce P. Gall, Educational Research: An 
Introduction (7th ed, 2003). 
60 Ibid. 
61 John W. Creswell, Research Design: Qualitative, Quantitative, and Mixed 
Method Approaches (2nd ed, 2002). 
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development of their legal systems in patenting laws are also 

evaluated in order to determine the impact of domestic laws on the 

success or failure of technology transfers. Thus, considering all the 

information drawn from the study, the researcher objectively 

analyses the information on hand. 

Another advantage of qualitative research adopted in this 

study is its ability to encourage the readers and actors to be more 

inquisitive on the information that is being provided as well as the 

analysis presented. It is important to note that, legal and political 

perspectives may differ among actors and among countries and 

thus, diverging perspectives are common. 62 The task therefore is to 

provide an objective assessment of the phenomena using the 

researcher as a means to identify the strengths, weaknesses, 

threats as well as opportunities in order to improve the current 

international technology transfer issues particularly from the relevant 

legal points of view. 

Essentially, qualitative approach is used in this thesis mainly 

because of its ability to provide a framework that can provide a 

holistic approach to the evaluation of technology transfer in the 

context of international and domestic laws on IPR, patenting and the 

TRIPS Agreement. This is in addition to, its ability to consider both 

external and internal aspects of technology transfer as well as to 

connect the behavior of actors involved in the transfer such as 

international institutions, governments, industries and companies, 

which enabled the researcher to provide an in-depth and holistic 

analysis of the development of technology transfer in the context of 

international and domestic laws. 

Inherent in this analysis is the examination of the social, 

cultural as well as business and interpersonal behavior of the actors 

which lends credibility to the analysis of the research. Through the 

62 Ibid. 
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systematic and holistic presentation of the different sides and 

perspectives of the phenomena, the researcher can be considered 

credible in providing an examination of the questions on hand. Aside 

from the external variables that are presented, the researcher 

provides interpretations on the psychological as well as behavioral 

motives of the actors in lieu with the environment where they are 

operating. For instance, India's Government and its pharmaceutical 

industry have tolerated patenting violations for years. An 

examination of the reasons for doing so is warranted in qualitative 

researches. Consequently, the researcher investigates some 

specific and complex phenomena and relates them to theories and 

existing knowledge thus enabling him look for possible solutions and 

improvements to current practices. 

Moreover, compared to quantitative research, qualitative 

research provides a room for other interpretations and evaluations 

thus, avoiding the mistake of most researches of having only one 

perspective in an issue.63 However, this thesis recognizes that, while 

qualitative research is the most appropriate methodology to be used 

in this study, the objectivity in data gathering can be influenced by 

the researcher's background . .s4 ·Nevertheless; views· and· argoments· 

presented by the researcher can be accepted as long as the 

premises held are supported by actual findings or previous studies in 

the academia. 

1. 7.3 Research Strategies 

The available theoretical body of knowledge on international 

technology transfer and the international trade issues particularly on 

intellectual property has not been vastly explored specifically in the 

arena of developing and developed countries. Primarily, the 

63 Elliot W Eisner and Alan Peshkin (eds}, Qualitative Inquiry in Education (1990) . 
64 Ibid. 
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research strategies employed in this thesis focused on both the 

theoretical as well as the empirical methods of data gathering. 

First, a theoretical survey of the literature in order to examine 

the existing body of data that can be employed as a means of 

analysis was conducted. After the gaps in the literature were 

reviewed and the methodologies of existing articles and books were 

evaluated, the researcher proceeded to choose the research 

strategy to be employed. This was followed by a selection of 

countries to be examined in order to provide an in-depth analysis of 

the countries that are considered for examples in the research. 

Furthermore, data are gathered from some specific countries, 

sectors and industries. Primary data were collected through 

government, international and legal documents that are used in 

order to evaluate the case studies in this thesis. 

Normally, researchers start with a good literature review in 

order to determine the studies that have been conducted. This was 

done through desk researches or library searches in order to explore 

existing studies.65 This is important in order for them to identify the 

gaps in the literature as well as in formulating the problem and the 

methodology of the research . Literature surveys and secondary 

researches provide a means to the existing thesis in integrating the 

ideas, concepts and theories in order to provide plausible 

arguments.66 

Desk research provided the researcher with ample time to 

examine existing studies as well as save time and cost in gathering 

important data. Consequently, scholarly researches provided a 

means for the researcher to validate and counter-validate 

assumptions, arguments and events that are useful in establishing 

65 Ian Ruskin-Brown, Mastering Marketing: A Comprehensive Introduction to the 
Skills of Developing and Defending Your ~ompany's Revenue (1999). 
66 Piet Verschuren and Hans Doorewaarc, Design a Research Project (1999) . 
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cause-and-effect relationship between events and actors involved in 

the international trade. 

Furthermore, the literature review provided in the research 

focused mainly on the theoretical aspect of international trade, the 

legal foundations of the TRIPS Agreement, intellectual property 

rights and patenting in order to serve as the baseline in determining 

the performances of the countries both the developed and 

developing in their bid to maximize technology transfer through their 

existing legal systems. 

Moreover, literature surveys provided enormous information 

that has been gatheied by previous scholais and researchers and 

can show the trends in the past.67 This in turn provided a venue for 

the researcher to examine the differences and similarities and 

evaluate the evolution of international trade and international legal 

and domestic legal laws on patenting and IPR. 

1.7.4 Overall Research Strategy 

The overall research strategy adopted in this thesis was 

insptred ·by what' is bblarned · in the available· existing · bbdy ·of 

literature I employed are (1) desk research (2) literature survey 

method and (3) structured focused comparison of the cases. 

The study is divided into two stages: the first stage is the 

literature review of related concepts and theories of technology 

transfer laws and policies; and the second stage is the comparison 

of countries, industries, and instruments based on the cases 

reviewed. Figure 1 illustrates the overall research strategy 

employed in this study. The secondary sources of data were 

gathered from published articles. 

67 Dale L. Brubaker, and R. Murray Thomas, Theses and Dissertations: A Guide to 
Planning, Research, and Writing (2000) 11 9. 
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Figure 1. Overall Research Strategy 
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CHAPTER TWO: REVIEW OF RELATED LITERATURE 

2.1 Technology Transfer 

2.1.1 Definition 

This Chapter will seek to explore the various discourses on 

technology transfer and its basic components. It would also provide 

historical background and some relevant theories in transfer of 

technology. In specific terms, the Chapter would investigate the 

position of FDI, MNS and international trade in technology transfer, 

and dual nature of technology transfer and its implications for both 

developing and developed countries. 

For the purpose of this thesis research, technology transfer 

would be interpreted within the context of the international initiative 

to facilitate the transfer of technology vital to the development of the 

developing countries and the growth of international trade in 

general. In consistency with this assertion , technology transfer is the 

buying and borrowing of both technology and scientific knowledge 

from developed countries. 

The definitions of technology transfer are simple and uncomplicated, 

its scope and concept of transfer is very broad. Some definitions of 

technology transfer given in many quarters invariably reflect the 

needs of the organizations or the objectives it seeks to serve in the 

discourse. Technology transfer, as a term, in some instances could 

be used to depict licensing intellectual property to a manufacturer for 

production in a product, or reducing an idea to practice in a 

prototype, or even the process of recording concepts of technology 

know-how in a professional paper or patent application while the 

noun 'technology' simultaneously depicts concepts, descriptions, 

components, processes or products. In the same vein, the verb 

transfer could be used to refer to moving from one point to another. 
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It is believed that a successful technology transfer requires that, 

from a broader view, the application of technology is fully utilized, 

which does not only mean the use of machines and equipment, but 

also the skills, abilities, knowledge, systems and processes 

necessary to make things happen. It is also believed that a 

successful technology transfer requires inputs that include 

coordination between technology developers and users; a facilitative 

environment that support entrepreneurship; and networks and 

collaborations that provide referral links for information, finance and 

other pertinent resources.68 Thus, to that extent, technologies are 

meant to be total systems that should include know-how, 

procedures, goods and services, as well as organizational and 

operational measures that are relevant to the country it serves. 

Therefore, technology transfer can be said to be the process 

that allows existing knowledge, facilities or capabilities to be utilized 

in a way that public and private needs are fulfilled. Although this 

process can be very simple or quite complex in nature, a technical 

resource is invariably involved like laboratory, a user (e.g. , small 

business), and some interface connecting the two efforts. 69 

Technology transfer can also be defined as a process that adheres 

to the application of science, thus, technology is considered to be 

one of the most important elements in our lives, in particular in 

relation to economic activities both domestically and 

internationally.70 As Srinivas defines it, it is a process for conceiving 

of a new application for an existing technology ... 71 It is also defined 

as a process for converting research into economic development. 

68 H. Srinivas, foe. cit. 
69 GDRC Programme on Technology Management, 'Notes on Technology 
Transfer', viewed on 11 June 2010, http:!lwww.gdrc.org/techtranltechtran.html 
7° Coskun S. A. (ed.), Technology Trans er: Geographic, Economic, Cultural, and 
Technical Dimensions (1985) 3. 

71 Hari Srinivas, 2008, 'Technology Transfer for Sustainable Development, viewed 
on 11 June 2010, http:llwww.gdrc.org!techtranltechtran-sustdev.html 
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Hence, technology transfer is, in practical sense, a structural 

process of learn ing. The key components of a transfer can be 

identified as knowledge that is derived from real-world experience 

together with human expertise capable of transforming that 

knowledge into an action. A notable scholar Dominique Foray 

asserts that technology transfer basically consists of a transfer of 

technological knowledge, including a transfer of the capacity to 

assimilate, implement and develop a technology. 72 Thus, technology 

transfer can then be defined as the transfer of skills and technical 

know-how as well as the transfer of machinery and other capital 

equipment (embodied technology) (Chee, 1981, p. 2). As such a 

transfer usually involves the transfer of modern technologies from 

advanced countries to developing countries; this concept implies the 

international or cross-border transfer of technology.73 

Countries are considered developed or developing depending 

on their level of technological infrastructure and potential on 

technology transfer processes. For this reason , stricter laws and 

policies particularly in relation to intellectual property rights have 

been implemented in order to protect technology from abuse, illegal 

seHing ·and misuse or vio~atron of its rntended purpose. · · · · · · · 

Over the years, there has been a wide gap between countries 

in terms of technological activities, which has reflected on their 

respective economic well beings accord ing to which they are 

classified as developed or developing. The concept of technology 

transfer was therefore conceived largely based on the premise that 

both developed and developing countries could enhance their 

economic growth and development, thereby affecting wider wealth 

72 Dominique Foray, 2009. 'Technology Transfer in the TRIPS Age: The Need for 
New Types of Partnerships between the Least Developed and Most Advanced 
Economies', ICTSD Intellectual Property and Sustainable Development Series, 
Issue Paper No. 23, P. 4 
73 Thee Kian Wie, 2005, 'The Major Channels of International Technology Transfer 
to Indonesia: An Assessment', Journal of the Asia Pacific Economy Vol. 10, No. 2, 
p. 215 
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distribution thus diffusing its concentration in particular places. 

However, it is noteworthy that, contrary to some illusions, this 

process has never been intended to necessarily create a situation 

whereby all the countries become in the same level of wealth or 

development. Nonetheless, if it is implemented properly it could 

unleash the culture of global competitiveness, which might see some 

hitherto developing countries competing with their developed 

counterparts and even overtaking them in technological 

development and economic prosperity. 

The issue of Intellectual Property Rights (IPRs) was 

embedded in the concept of technology transfer. The IPRs were 

established in order to, among other things, protect inventors' 

investments by giving them ample time to develop their invention 

while barring any real or potential competitors from adapting the 

same technology and marketing it. After launching the product for 

marketing, the inventors/investors can continue to reap the profits or 

if they wish make a concession to another country or firm to produce 

and market the same on specific terms and conditions governed by 

the IPRs laws. For firms in some developing countries who lack the 

necessary funds to finance R & D activities, technology transfer 

provides an opportunity for economic growth. However, technology 

transfer does not stop once the technology has been transferred to 

the recipient. In order to maximize its benefits, commercial 

development needs to take place. 74 Moreover, due to the dynamism 

of the technology transfer model, industries from manufacturing to 

other types of services can reap its benefits. 

Technology transfer undergoes a process that can be broken 

down into stages, starting from the socio-political, legal and 

economic environment of the home country where the transfer is 

74 G. W. Matkin, Technology Transfer and the University in Everett M. Roger et al. 
'Technology Transfer from University-Based Research Centers: The University of 
New Mexico Experience' (1999) 70(6) Journal of Higher Education 687, 687-705. 
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made, and ending at the time when the transfer occurs, having taken 

into consideration the host country's capabilities. 

Technology transfer has three major stages. The first stage 

involves that of the home country from where the technology is 

transferred. The challenge at this stage includes the willingness, 

capabilities and inhibiting factors of the host country in sending the 

technology. This concern arises out of the need to address issues 

such as limitations of the technology on the recipient country as well 

as the benefits that can be derived by the transferor. The second 

stage involves concerns with regard to the type of technology, the 

channels and institutions that are being used in the process and the 

speed of the transfer. In the context of international law, this stage 

is important in determining the legal parameters that will be set in 

the third stage. The third stage involves the conditions within which 

the transfer will take place. This is the stage at which there is a 

need for IPRs to be instituted, taking into account factors such as 

the willingness, capabilities and inhibiting factors of the receiving 

country and the limitations and incentives of the host government to 

which the technology is subjected to IPRs laws. This whole process 

has · aga1n · necessitated the need to ·look at · -adherence· and 

violations of agreements. 75 

Consequently, all too often, the problem of technology 

transfer arises from the agreements and the parameters of the 

transfer. In addition, it has not been used in a manner that was 

originally intended.76 It is considered to be a conscious and 

deliberate act wherein technology is transferred to new users with 

the goal of duplicating the successes of the innovator.77 It also 

includes the development of physical capital in order to use the 

75 David Jeremy, Technology Transfer: Europe, Japan and the USA (1992) 1. 
76 Adamson et al Technology Transfer of Federally Funded R&D: Perspectives 
from a Forum (2003) 98. 
77 E. M Rogers, Diffusion of innovations (3rd ed, 1983); see also Edward E. 
Furash, The Problem of Technology Transfer, in W. Henry Lambright and Dianne 
Rahm, Technology and U.S. Compe itiveness: An Institutional Focus (1971) 20. 
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technology efficiently. 78 However, while technology transfer and 

trade agreements are a continuous process, license relationships 

last for decades and some even for 50 years despite changes in the 

relationship between different countries and amendments to both 

domestic and international laws. In the light of the dynamics in 

international and domestic arenas, scholars agree that it would be 

difficult to enforce and maintain a standard policy for countries and 

firms. 79 Thus, international scholarly lawyers find technology 

transfer an expensive, complicated process in the light of the multi-

faceted and constantly changing nature of technology and transfer 

agreements.80 This is why it remains one of the most controversial 

topics in the international arena. This is because many countries 

and firms struggle to obtain the licenses for technology transfer in 

order to increase their productivity and enhance their position in 

international trading circles. 81 

It is noteworthy to mention that technology transfer has three 

important aspects, each of which needs to be integrated into the 

receiving country for the process to be successful. The first type of 

transfer arises from the research results that come from the link 

between invention and innovation from federal labs, industries, or 

universities, to technical applications. From the studies and results 

of these researchers, the second type of transfer involves the early 

application of these technologies so that they are commercially 

available in domestic markets. The transfer of the technology can 

78 Samuel P. S. Ho 'Technology Transfer to China during the 1980s - How 
Effective? Some Evidence from Jiangsu' (1997) 70(1) Pacific Affairs 85, 85-106. 
79 Evelyn Su, 'The Winners and the Losers: The Agreement on Trade-Related 
Aspects of Intellectual Property Rights and Its Effects on Developing Countries' 
(2000) 23(1) Houston Journal of International Law 169; 169-216, see a/so Eric 
Chiang, 'Determinants of Cross-Border intellectual Property Rights Enforcement: 
The Role of Trade Sanctions' (2004); Graham Outfield, 'Does One Size Fit All? 
The International Patent Regime ' (2004) 71 (2) Southern Economic Journal 424, 
424-440 .. 
80 Samii, Coskun, Technology Transfer: Geographic, Economic, Cultural, and 
Technical Dimensions (1985) 9 
81 John Cantwell, Technological lnnovatYJn and Multinational Corporations (1989) 
In Tommaso Perez, Multinational Enterprises and Technological Spillovers (1998) 
25. 
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maximize the use and production of technology through licensed 

sales, franchises, co-production or any arrangement the innovator 

and manufacturer can build with international market players. As a 

result, the levels of commercial success of the technology vary. 

The third type of technology transfer is the primary focus of 

this thesis. The international movement of new technologies or the 

international transfer of technologies involves two corresponding 

countries which may have different IPRs laws. International 

regimes enter into the picture by governing and overseeing the 

international transfer in the following ways: international trade in 

capital goods and manufactures; licensing to foreign subsidiaries or 

independent foreign firms, and foreign direct investment. 

However, legal issues arise within these three channels. 

While technology transfer occurs, the ownership of the technology 

remains in the hands of the transferor thus hindering or limiting th(~ 

use of that technology by the receiving countries and firms. It is 

often the case that these limitations are violated particularly in 

developing countries that have weak IPRs laws. Moreover, in 

$3d.dition . tQ .th~ . tr'3n.sfer. qf . tachnology., .periph~rc;1ls. sui:h. as. 

machinery, capital equipment, blueprints, company trademarks and 

managerial skills are often transferred in the process. Again this 

further poses limitations upon the use of the technology by the 

recipients. This is because most transferors prefer to transfer 

technology within the same organization, rather than to other 

independent firms, in order to limit the potential for violation of 

patenting.82 To a great extent, domestic firms or governments are 

challenged to improve their international capabilities and understand 

trade policies.83 

82 Tommaso Perez, Multinational Enterprises and Technological Spillovers (1998) 
21. 

83 Lambright, W. Henry and Rahm, Dianne, Technology and U.S. 
Competitiveness: An Institutional Focus (1992) 22. 
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Rosenberg in 1982 noted that technological innovations are 

influenced by two distinctive forces, which are technological and 

commercial forces. 84
. In 1986, Kline and Rosenberg reiterated that 

assertion.85 Technology innovators consider not only the importance 

of technology but also the commercial viability and profitability of 

developing an invention. Thus, while a technological invention 

might be considered a breakthrough, it is less likely to be developed 

if it lacks commercial viability. Technological innovations, therefore, 

work hand-in-hand with commercial technology push and market 

pull. 86 The impact of this compromise works on the premise that 

technology can only be used and transferred if people find it useful 

or if there is sufficient demand. 

With the consideration of market demand and commercial 

success, new scientific discoveries are therefore faced with the 

same market risks that most investing firms face. For the recipients 

of technology transfer though, the risk is minimized because of the 

proven success of the technology being transferred . This is 

because the high cost of technological development prevents firms 

from developing a new technology. However, some firms take the 

risk of investing large amount of money with high hopes for 

becoming technologically and commercially successful. Firms 

therefore try to reduce the associated risks by minimizing the cost of 

the invention by more efficient development in federal laboratories. 

Thus, the process of de-risking can be reduced by identifying and 

84 N. Rosenberg, Inside the Black Box: Technology and Economics (1982) in 
Richard Gaertner and Yon Lee 'Technology Transfer from University to Industry: A 
Large-Scale Experiment with Technology Development and Commercialization ' 
,1994) 22(2) Policy Studies Journal 384, 384-99. 

5 S. J. Kline and N. Rosenberg, An Overview of Innovation (1986) in Richard 
Gaertner and Yon Lee 'Technology Transfer from University to Industry: A Large-
Scale Experiment with Technology Development and Commercialization' (1994) 
22(2) Policy Studies Journal 384, 384-99 
86 Richard Gaertner and Yon Lee 'Techndogy Transfer from University to Industry: 
A Large-Scale Experiment with Technoloqy Development and Commercialization' 
(1994) 22(2) Policy Studies Journal 384 384-99. 
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avoiding risks in the transfer of technology. 87 

For developing countries' firms and organizations, the 

affordability of technological development is difficult to manage. 

Aside from the research necessary to develop the technology, the 

cost of diffusion and innovation can further reduce the profitability of 

firms both within the developed and developing countries. 

In legal contexts, risks in technology transfer can be reduced 

by providing clear legal parameters in the agreement regarding the 

scope and limitations by which parties can act before, during and 

after the transfer. For instance, where technology transfer involves 

a licensing agreement, it is expected that the transferor would be 

thinking of his/her economic well-being in terms of both short and 

long-term profitability. With the roles defined, contractual 

agreements between the two parties take place in the form of 

discrete arrangements which define the appropriate legal rights in a 

specific element of the full package of transferred intellectual 

property.88 

A substantial legal concern in technology transfers is the 

scope of the transfer. The scope of technology transfers refers to 

the basic understanding of both parties of the technical strengths 

and requirements of each firm or institution in accordance with the 

IPRs laws that govern the relationship. As such, the limitations of 

the use of the technology and the purpose for which it will be 

assigned or licensed must be stated clearly in order to reduce the 

possibility of legal conflicts. When the scope of technology transfer 

is not clear, this has the affect of limiting the power of one pariy to 

be granted with a license covering all requ ired patents, trade secrets 

87 Noble 'CA TD: A Unique Technology Development and Transfer Engine at /SU' 
in Richard Gaertner and Yon Lee 'Technology Transfer from University to 
Industry: A Large-Scale Experiment with Technology Development and 
Commercialization ' (1994) 22(2) Policy Studies Journal 384, 384-99. 
88 Ibid. 
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and trademarks of the transferor. Hence, the severe restrictions 

imposed upon the transferor impel the recipient to find their own 

means of recovering investment and making full use of the 

technology. Another legal problem is the right of the recipient to the 

research in connection with the technology being purchased. In 

most cases, the inability of the recipient to secure this right severely 

limits the usefulness of the technology being transferred.89 

Violations of the legal agreement can be minimized if 

communication between the two parties, that is the source of the 

technology and the recipient is warranted. Note that in the process 

of technology transfer, intellectual property is also passed - ideas 

are given to the recipient from the transferor. Again, this provides 

another form of restriction on the rights of the recipient as the 

transferor most often reserves the right over intellectual property. 

Thus, the research or the intellectual property which has been the 

precursor of the technology is exclusive; receptor organizations are 

legally bound by the IPRs to use the intellectual property for any 

means not specified in the agreement. 90 

In the context of international and domestic laws in relation to 

IPRs, technology use resulting from the transfer can be measured. 

This provides parameters for the recipient to limit their use of the 

technology in legal agreements with the owner. Usually, training 

and management seminars are given to developing countries in 

order for them to use the technology. Significantly, a transfer of 

technology is also a transfer of knowledge that may or may not be a 

part of the purchase. 

Consequently, in essence, technology transfer is affected by 

a multitude of factors such as company, industry and country 

89 Ibid. 
90 Everett M. Roger et al, 'Technology Transfer from University-Based Research 
Centers: The University of New Mexico Experience' (1999) 70(6) Journal of Higher 
Education 687, 687-705. 
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characteristics of the source and recipient country. Countries with 

more lenient provisions in relation to technology transfer will 

increase the likelihood of greater technology transfer. In addition, 

greater benefits and lesser barriers to transfer technology would 

result in a greater amount of technology being transferred to 

developing countries. However, when a firm has greater ability to 

control the technology because of its joint provision or because of 

greater ownership of the affiliate, the transfer of technology would be 

limited. There are also other factors that influence the rate of 

technology transfer, including ownership of the affiliate, experience 

with affiliates, internationality of the firm, and joint ventures with 

other firms, and the size and government support provided by a 

country. 91 The more these factors are positively evident or 

achieved, the greater the opportunities for technology transfer to 

take place. Much technology can be transferred when there is 

efficiency in the process, when there is a high demand for the 

technology, and when there is cooperation between firms and 

governments. 

2.1.2 Components of Technology Transfer 

Having examined technology transfer and its legalities, it 

would be remarkable to scrutinize its components. The need for a 

general model of technology transfer has been advocated by 

Samii. 92 He argues that such a model is necessary to ensure a 

smooth flow in the transfer of technology because of its complexity. 

This model would allow organizations to find better ways of 

transferring technology through which the benefits of knowledge and 

the processes would be maximized. This is as opposed to 

pressuring countries to expend their income and enhance the 

complexity of their trading activities. In addition, a technology 

91 Robert Grosse, 'International Technol•ogy Transfer in Services' (1996) 27(4) 
Journal of International Business Studies 781, 781-800. 
92 Samii, above n 80, 
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transfer model must include a clear description and explanation of 

how the process itself can be efficiently carried out. It helps one to 

determine the possible limitations or constraints in the transfer of 

technology and, therefore, create mitigating measures when 

problems arise or devise ways on how to boost the capacity of the 

technology being used. 

Samii argues that the implementation of a technology transfer 

process model can only be successful when the specific dimensions 

of technology are understood. Samli's model has two significant 

dimensions which are: (1) the technology transfer itself, and (2) the 

components of the transfer model. Six dimensions of the model 

were deemed to be important: people, geography, economy, 

culture, government and business. 

Geographic regions vary from one part of the world to 

another. Geographical conditions significantly affect the production 

of natural resources and people's activities. Although there are 

difficulties and barriers in accessing natural resources, collaborative 

international communications and trade policies have been created 

and implemented so that countries are able to build relationships, 

support each other and provide for each other's needs. One must 

take into account geographical conditions when considering the 

feasibility of transferring a technology; the technology must be in 

demand and applicable to the economic and geographical activities 

of the people receiving it. The impact of geographical conditions in 

technology transfer can be seen when the natural resources and all 

the materials for the process that are needed to produce certain 

products are available. If there is an insufficient water supply in an 

area for example, a technology to produce cotton textiles, which 

requires a handful of water supply cannot be transferred .93 It is, 

therefore, necessary to plan ahead and consider the geographical 

93 Ibid 4. 
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conditions of a country before introducing or adapting a new 

technology. 

Culture, as another dimension of Samli's model, affects the 

use and applicability of technology. Culture is used to refer to the 

way that people in specific areas live. It is also used to describe the 

overall set of beliefs, values and morals that determine people's life 

and behavior. The acceptability of technology also depends on 

culture. A more tradition-oriented culture may restrict the 

introduction of new technologies and resist its development and 

adaptation. This is obviously common in developing countries 

especially countries in Africa and Latin America. On the other hand, 

a more futuristic culture is likely to be open to changes, 

developments and innovations with long-term goal orientation. The 

latter type of culture easily adopts new technologies and follows 

trends in the creation of technological breakthroughs that are more 

sophisticated and more advantageous. The former adopts an 

unsophisticated and a disadvantageous ground. 

Economic conditions also impact upon the transfer of 

teohnology .. 6conGmic .conditions differ from one country to another. 

This is what separates the advanced from the less developed 

countries and indeed the developing countries. Technology transfer 

can be analyzed in three situations based on the economic condition 

of a country: 1. the needs of poor countries exceed their capability of 

absorbing the transferred technology, 2. economically advanced 

countries widen the economic gap between themselves and the 

LDCs by adopting, generating and properly utilizing the most recent 

and appropriate technology, and 3. regardless of the degree of 

economic development, the appropriateness of the technology to be 

transferred depends on a country's economic condition. 

In the first situation, developing countries can only transfer 

limited amounts of technology due to their poor economies the 
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availability of resources is limited. Therefore, they need to adopt a 

new technology from other countries in order to improve their 

economic situation. To fully obtain the benefits of high technology, 

there must be sufficient resources, knowledge, skills and 

infrastructure. It is impossible to utilize a technology if there is 

limited energy, no matter how qualified the human resources sector 

is. In addition, the transfer of technology allows developed countries 

to enjoy the benefits of a strong economy, while creating a bridge 

between themselves and developing countries for easy access to 

trade. The third situation focuses on the elimination of other barriers 

in the transfer of technology that may affect changes on the degree 

of poverty or richness. 94 

People are also recognized as a significant dimension in the 

process of technology transfer. This is because the behavior and 

openness of people can have positive or negative implications. 

Samii uses Riesman's classification of people's behavior such as 

those that are inner-directed , other-d irected and tradition-directed 95
. 

The inner-directed types of people are not closed to new 

technologies, but instead of adopting transferred technology, they 

develop these technologies themselves. The other-directed people 

are prone to adopt transferred technology because they are more 

open to the behavior of other people. Tradition-directed people are 

the most closed when it comes to adopting technologies from other 

countries. Often times, these types of people belong to communities 

in which tradition serves as their guiding principle for economic and 

social activities which is predominantly seen in the LDCs. This 

restricts their willingness to be open to radical change and 

development. 

94 Ibid 5. 
95 David Riesman, The Lonely Crowd in A. Coskun Samii (ed}, Technology 
Transfer: Geographic, Economic, Cultural, and Technical Dimensions (1985) 6 
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The business dimension is he most important means of 

achieving the successful transfer of technology. Multinational 

corporations (MNCs) make it possible for technologies and 

knowledge to be transferred and diffused from one country to 

another. 96 Some of the direct positive impacts of MNCs in 

technology transfer, as accounted by Aggarwal to include: supplying 

local capital needed by LDCs for their economic development; 

generating additional national income and technology transfer efforts 

to encourage the development of ancillary industries and create jobs 

in such countries; generating additional revenues for government 

expenditures; transferring technologies to develop their export 

potentials through the use of highly sophisticated technology; 

reducing the foreign exchange gap or increasing a country's foreign 

exchange reserves; and selling technology at a marginal cost, which 

excludes a large portion of the fixed costs of technologies developed 

indigenously. 97 

The final dimension is the governments, which play a 

significant role in the transfer of technology particularly in terms of 

imposing conditions on the acceptance of technology by a country; 

coercion of the domestic industry or political forces in the importation 

of technology; involvement in direct import activities regarding new 

technologies; and participation in direct negotiations about the 

mechanics of importing the technology, such as following certain 

rules or standards of the host country or international organizations. 

Kindra identified the indirect roles that governments play in the 

technology transfer process. He suggested that governments could 

control the amount of technology to be transferred or the process of 

transferring whenever necessary in order to ensure that the 

96 Alan M. Rugman, Multinationals and Technology Transfer in A. Coskun Samii 
(ed) Technology Transfer: Geographic, Economic, Cultural, and Technical 
Dimensions. (1985) 6. 
97 S. Aggarwal (1982) , in A. Coskun Samii (ed) Technology Transfer: Geographic, 
Economic, Cultural, and Technical DimensJons. (1985) 7. 
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technology being transferred was appropriate and that the provider 

receives proper patent protection. 98 

Figure 2. The Basic components of Technology Transfer 
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Source: A Coskun Samii, Technology Transfer: Geographic, Economic, Cultural, 

and Technical Dimensions (1985) 9. 

2.1.3 Focusing on Historical background and Theories in 

Technology Transfer 

It is significant to focus on relevant theories as point of 

analysis relevant in developing countries' perspective on intellectual 

property rights and technology. Economic development became the 

primary focus of countries after the long-standing political turmoil 

brought about by the Cold War in the late 1970s to the early 

1980s. 99 With the changes in the political landscape in the Soviet 

Union, the focus on economic and technical competencies of 

countries was highlighted through an evolutionary model that 

98 Guprit S. Kindra, 'Technology Transfer and Export Marketing Strategies: The 
LDC Perspective.' in A. Samii (ed.) Technology Transfer: Geographic, Economic, 
Cultural, and Technical Dimensions. (1985) 8. 
99 David H Guston and Kenneth Keniston (1994) in Yong S. Lee, 'University-
Industry Collaboration on Technology Transfer: Views from the Ivory Tower' 
(1998) 26(1) Policy Studies Journal 69, 69-84. 
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emphasized the importance of technical and technological 

progress. 100 Research and development in the field of technology 

began to grow and inferior technologies were replaced through a 

process called creative destruction- a term coined by Schumpeter 

that pertains to the imitation and diffusion of technology from 

developed to developing countries.101 It is clear that, Schumpeter 

and Kondratieff's concepts had taken their roots in the earliest 

inceptions of technology during the first industrial revolution that took 

place in Great Britain and was later on propagated in Europe 

through the railroad system where ancillary technologies were 

developed. So, even before the Second World War, the evolution of 

technological discoveries through the invention of electrical 

illumination, modern industrial chemistry and automobile had paved 

the way for bigger and more ambitious technological and economic 

development projects. 

Innovation and technological development were components 

of economic development during 20th century. The improvement in 

the Gross National Product (GNP) and the increase in the per capita 

income of the people have propelled industries to create more goods 

. in order to meet the demands of the consumers. Along with the need 

to create economies of scale, the need for technological 

improvements gradually advanced . However, in contrast to earlier 

conceptions that it is the monopolistic companies that started 

innovation. Schumpeter contends that it is actually the new and 

small firms that have become the originators of technological 

development. 

Consequently, technolog ical and economic development 

arose from the small time business owners and entrepreneurs who 

emphasized the need to introduce new means of production. It is the 

100 Rajeev K. Goel Economic Models of Technological Change: Theory and 
Agplication (1999) 3. 
1 1 Schumpeter (1939) 'Business Cycles' in F. M. Scherer New Perspectives on 
Economic Growth and Technological lnnowation (1999) 28 
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entrepreneurs whom Schumpeter considers neither hedonic nor 

utilitarian that sought ways in order to improve the products and 

services as well as the process of production. Moreover, this class 

was not only driven by the neoliberalists goals of profit but is rather 

motivated by the stronger desire to bring about new production 

processes, new products and new ways to provide useful resources 

that can be used by the public. The focus on change instead of 

focusing on profitability provided the necessary incentive and 

enthusiasm to add knowledge and provided a means for the public 

to maximize their resources hence, improving the economic 

development of the society in general. 

Similar to the events in industrial Europe, this practice has 

also led to the promotion of entrepreneurship domestically and later 

on from industrialized countries to less industrialized countries. 

Hence, economic development models have accorded importance to 

technology transfer as a means to promote entrepreneurship in the 

domestic as well as international levels. Inherent in this process is 

not only the transfer of technology but also the transfer of 

entrepreneurial training, technical support and management 

assistance from developed countries to local entrepreneurs. This is 

because the lack of knowledge and skills necessary to operate and 

manage a technology in developing countries necessitates not just a 

purchase and financial resources but also improvement in the 

business culture as well as the development of the human resources 

of companies and countries alike. 102 This effectively exposes the 

developed countries to face the challenges of competition in the 

international trade. 

However, it is not only developing countries that are 

interested in technology transfer. Countries like the US have 

102 Augustine A. Lado and George S. Vozikis 'Transfer of Technology to Promote 
Entrepreneurship in Developing Countries: An Integration and Proposed 
Framework' (1996) 21 (2) Entrepreneurship: Theory and Practice 55, 55-72. 
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expressed interest in aiding the economic development of 

developing countries through developmental aid which also includes 

technology transfer provisions. The focus on technology-driven 

economic development which has been the primary tenets of states 

has led to the growing number of state-sponsored researches that 

seek to enhance technological potential. 103 In addition, developed 

countries no longer transfer technologies as stand-alone packages 

but now include technical and managerial training in order to gain 

the maximum benefits that can be derived from it. 104 

This thesis imbibes the thrust of The Product Life Cycle 

Theory, wh ich proposes that technology hastens the process of 

maturity of process and product life cycles in order to attain its 

optimum level in the shortest possible time. 105 In doing so, 

companies and industries benefits from the efficiency of production 

as well as the lowered cost of operations. Contemporary theories of 

international technology transfers significantly differ from that of 

traditional ones. 106 First, commercialization and industrialization 

have rapidly changed the international trade landscape thus, firms 

are becoming more competitive hence, investing more and more on 

· R&'o.' A large bulk of budget for R&Ds includes that of investing in 

technology where market leaders compete for the latest innovations. 

This intense competition further fuels companies to enhance their 

product life cycles thus, shortening the time necessary to attain the 

full growth of a certain process or product. 

The impact of the product life cycle theory on developing 

countries is more pronounced. The lack of R&D budget and 

constrictions in the skills and knowledge on technology makes 

103 See Carnegie Commission. Science, Technology, and the States in America's 
Third Century. (1992) 1. 
104See P. B. Phelps and P. R. Brockman, Science and technology programs in the 
states (1992) 1. 
105 Ibid. 
106 Tamir Agmon and Mary Ann Von G/inow (eds), Technology Transfer in 
International Business (1991) 65. 
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companies instead of developing their own technology, they use 

technology transfer to enhance their product life cycles. This is 

because competition does not only compete for quality but also 

quantity and time, making companies that produce products first to 

dominate the market. With this rationale, companies are racing to 

develop their own technological breakthroughs. 

Second, the proliferation of technology transfer in 

international domestic institutions both private and public has 

facilitated the trans-border technology openness which, apparently, 

has necessitated the need for domestic regulations governing the 

transfer of technology including legal basis of the use of technology. 

In particular, licensing has emerged as one of the more prevailing 

themes in the IPRs and patenting literature. For instance, science 

and technology need to be patented in order to protect the IPRs of 

the inventors and investors of technology. Thus, technology flow is 

no longer confined to machines and equipments but also of laws 

and skills that need to be honed in order to better maximize the 

benefits that can be derived from the technology. However, one of 

the restrictions being faced by many developing countries has been 

the unwillingness of MNCs to lend their technology to enhance the 

product life cycle of domestic firms. 107 Thus, while international trade 

encourages the transfer of technology, legal and financial 

impediments hinder many developing countries from acquiring new 

technologies from its developers. 

On the other hand, moderately developed countries have the 

greater chance of acquiring and using technological changes .108
. 

107 John Dunning, Multinationals, Technology and Competitiveness (1988) in 
Denis Fred Simon, The Emerging Technological Trajectory of the Pacific Rim (ed) 
(1995) 6. 
108 Category B: Upper-middle income countries (American Samoa, Antigua and 
Barbuda, Argentina, Bahrain, Barbados, Botswana, Brazil, Chile, Croatia, Czech 
Republic, Estonia, Gabon, Grenada, Hungary, Isle of Man, Korea (Rep.), 
Lebanon, Libya, Malaysia, Mauritius, Mayotte, Republic Mexico, Oman, Palau, 
Panama, Poland, Puerto Rico, St. Kitts and Nevis, St. Lucia, Saudi Arabia, 
Seychelles Islands, Slovak Republic, Taiwan, Trinidad and Tobago, Turkey, 
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This is because moderately developed countries have the tendency 

to have higher skilled workers who can operate machineries thereby; 

MNCs are most likely to invest in these countries. Consequently, the 

ability of countries to regulate the flow of technology transfer to their 

countries including laws that govern tariffs, IPR and patenting and its 

enforcement are most likely to get investments from developed 

countries. Thus, this makes developing countries the last choice of 

the developed countries in investment decisions, which further 

hinders the optimization of product life cycle of their industries. 

2.1.4 The Role of International Trade in Technology Transfer 

Globalization has caused rapid changes in technology, 

workforce, business management, business competition and 

economic conditions in developing countries. Many organizations 

have responded to these changes and faced the threats and 

opportunities in the international marketplace. In fact, small and 

medium-sized enterprises have expanded and increased their 

geographic reach to serve more customers and gain higher profit. 

While some view globalization as an economic innovation that brings 

benefits, especially in the business sectors, others consider it as a 

means of integrating economies around the world through trade, 

financial flow, movement of human capital and transfer of knowledge 

across different countries. 

Uruguay, Venezuela). Category C: Lower-middle income countries (Albania, 
Algeria, Belarus, Belize, Bolivia, Bosnia and Herzegovina, Bulgaria, Cape Verde, 
Colombia, Costa Rica, Cuba, Djibouti, Dominica, Dominican Republic, Ecuador, 
Egypt, El Salvador, Equatorial Guinea, Fiji, Georgia, Guatemala, Guyana, Iran 
(Islamic Rep.),lraq, Jamaica, Jordan, Kazakhstan, Kiribati, Latvia, Lithuania, 
Macedonia, Maldives, Marshall Islands, Micronesia, Fed. Sts., Morocco, Namibia, 
Papua New Guinea, Paraguay, Peru, Ph "lippines, Romania, Russian Federation, 
Samoa, South Africa, Sri Lanka, St. Vfncent and the Grenadines, Suriname, 
Swaziland, Syrian Arab Republic, Thailan 1d, Tonga, Tunisia, Ukraine, Uzbekistan, 
Vanuatu, West Bank and Gaza, Yugos/av·ia [Serbia/Montenegro]) See APES, Ch. 
5 Notes - The Human Population: Dimensions, 2. 
<http:llwww.kwanga.net/apesnotes/ch-5-1notes.pdf> at 10 November 2007 
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As pointed out in many scholarly academic journals in law 

and social sciences, International trade involves the regulations of 

transfer of technology between developed and developing countries. 

It, however, does not benefit only the developing economies alone. 

Multinational corporations (MNCs) from the developed countries 

expand across borders because they want to have more business 

opportunities and thus create more income, while helping the host 

countries to build their own human resources and indeed develop 

their economies. The expansion of MNCs to developing countries 

has focused much on the accumulation of human capital instead of 

the effects of international trade. This is because the improvement 

of human resources in the workforce can easily be perceived in 

economic growth. 109 

2.2 Foreign Direct Investment Diffusion and the Effects of 

International Trade Factors 

2.2 .1 Impacts of MNEs on Technology Transfer 

Developing countries' competitiveness is obviously 

undermined by various internal and external factors. This thesis 

identifies the root causes and effects of such challenge, and forged 

ahead to address them by proposing policies, the proper 

implementation of which would improve the developing countries' 

economics. 

FOi stands for Foreign Direct Investment, a component of a 

country's national financial accounts. Foreign direct investment is 

investment of foreign assets into domestic structures, equipment, 

and organizations. It does not include foreign investment into the 

stock markets. Foreign direct investment is thought to be more 

useful to a country than investments in the equity of its companies 

109 Ann L. Owen, 'International Trade and the Accumulation of Human Capital' 
(1999) 66(1) Southern Economic Journal 61, 61-81. 
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because equity investments are potentially "hot money" which can 

leave at the first sign of trouble, whereas FOi is durable and 

generally useful whether things go well or badly.11° Foreign Direct 

Investment (FOi) may be defined as the taking of action for the 

creation of or the obtaining of an overseas auxiliary firm, where the 

owner of the investment has definite administrative powers over the 

subsidiary. 111 Foreign direct investment can be said to be that 

investment, which is made to serve the business interests of the 

investor in a company, which is in a different nation distinct from the 

investor's country of origin. According to the Balance of Payment 

Manual Fifth Edition (PMS) of UNCTAD, FOi refers to an investment 

made to acquire lasting interest in enterprises operating outside of 

the economy of the investor. Further, in cases of FOi, the investor's 

purpose is to gain an effective voice in the management of the 

enterprise. The foreign entity or group of associated entities that 

makes the investment is termed the "direct investor". The 

unincorporated or incorporated enterprise-a branch or subsidiary, 

respectively, in which direct investment is made-is referred to as a 

"direct investment enterprise". Some degree of equity ownership is 

almost always considered to be associated with an effective voice in 

the management of an enterprise; the BPM5 suggests a threshold of 

1 O per cent of equity ownership to qualify an investor as a foreign 

direct investor. Once a direct investment enterprise has been 

identified, it is necessary to define which capital flows between the 

enterprise and entities in other economies should be classified as 

FOi. Since the main feature of FOi is taken to be the lasting interest 

of a direct investor in an enterprise, only capital that is provided by 

the direct investor either directly or through other enterprises related 

to the investor should be classified as FOi. The forms of investment 

by the direct investor which are classified as FOi are equity capital, 

the reinvestment of earnings and the provision of long-term and 

110 See Economic: <http://economics. about. comlcsleconomicsglossarylglfdi. htm> 
111 Richard E. Caves, Multinational Enterprise and Economic Analysis (2nd ed, 
1996) 1 
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short-term intra-company loans (between parent and affiliate 

enterprises). 112 Companies that are involved in FDI have businesses 

in more than one country, referred to as MNEs or multinational 

enterprises. The locale of the investing firm is called the "source" or 

"home" country, and the auxiliary firm is called the "host" or 

"recipient" country. 113 At present, it is hard to pick out MNEs in a 

"host" country as they can set up firms that act as hosts for the 

purposes of positioning themselves in domestic markets and for the 

purposes of duties. 114 

Interestingly, as Graham, et al observe, foreign direct 

investment (FDI) plays an extraordinary and growing role in global 

business. It can provide a firm with new markets and marketing 

channels, cheaper production facilities, access to new technology, 

products, skills and financing. For a host country or the foreign firm 

which receives the investment, it can provide a source of new 

technologies, capital, processes, products, organizational 

technologies and management skills, and as such can provide a 

strong impetus to economic development. Foreign direct 

investment, in its classic definition, is defined as a company from 

one country making a physical investment into building a factory in 

another country. The direct investment in buildings, machinery and 

equipment is in contrast with making a portfolio investment, which is 

considered an indirect investment. In recent years, given rapid 

growth and change in global investment patterns, the definition has 

been broadened to include the acquisition of a lasting management 

interest in a company or enterprise outside the investing firm's home 

country. As such, it may take many forms, such as a direct 

acquisition of a foreign firm, construction of a facility, or investment 

in a joint venture or strategic alliance with a local firm with attendant 

112 See UNCTAD's Balance of Payment Manual Fifth Edition: 
http:llwww.unctad.org/templates!Page.asp?intltemlD=3146&1ang=1 
113See James R. Markusen et al., International Trade: Theory and Evidence 
(1995) 4. 
114 Ibid 
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input of technology and licensing of intellectual property. In the past 

decade, FOi has come to play a major role in the internationalization 

of business. Reacting to changes in technology, growing 

liberalization of the national regulatory framework governing 

investment in enterprises, and changes in capital markets profound 

changes have occurred in the size, scope and methods of FOi. New 

information technology systems, decline in global communication 

costs have made management of foreign investments far easier than 

in the past. The sea change in trade and investment policies and the 

regulatory environment globally in the past decade, including trade 

policy and tariff liberalization, easing of restrictions on foreign 

investment and acquisition in many countries, and the deregulation 

and privatization of many industries, has probably been the most 

significant catalyst for FOl's expanded role.115 Transnational 

businesses may engage in horizontal FOi, wherein the auxiliary 

company creates goods and services almost like those produced in 

the country owning the technofogy. 116 It could be produced on 

vertical FOi in which the auxiliary company manufactures products 

needed as parts for further production, or involves itself with the 

putting together of component parts. 117 In the most recent instance, 

cross-border production is desired overseas by using many 

geographical elements and taking advantage of the least costs (such 

as lower wages) in the different stages of production. 118 

Vertical FOi is more common in transnational companies that 

operate in developing countries, where salaries are lower than the 

rates in developed countries. Horizontal FOi on the other hand, is 

engaged in by transnational firms that exist across countries which 

115 See Graham J. P. , and Spaulding R. B., 11Understanding Foreign Direct 
Investment (FD/)", 2010, viewed on 11 June 201 O<http://www.going 
wobal.comlarlicles/understanding_foreign_direct_investment.htm> 

16Caves, above n 111, 2. 
117 Ibid 13 
118 Ibid 47, 217-19. 
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are industrialized and well-developed. 119 Horizontal subsidiaries 

have local and regional markets, and do not send back much of their 

produce to the host country. 120 The produce of vertical FDI 

countries is exported to transnational corporations and other 

countries which want to purchase the same products. 121 

It must be emphasized that FDI possesses two distinct 

features: capital and technology. 122 Usually the funding for FDI is 

provided by the host country or from worldwide capital markets, but 

there have been instances where the funding is taken from domestic 

capital markets of the recipient country. 123 FDI can either be taken 

from domestic stock or from foreign sources. FDI must not, 

therefore be looked at as a funding source. Instead it should be 

looked upon as an investment in capital, equipment, skills, expertise 

or in all the elements that will be utilized for enhancing productivity 

and wages in a receiving country. 124 

The prerequisites that define a firm's propensity to participate 

in FOi are: having a cost structure advantage or having a better 

quality product, in terms of the technical features, over other 

companies in the host nation such that these advantages outweigh 

the difficulties these firms will encounter.125 Therefore, transnational 

companies must possess advantages in quality, so that their 

operations produce advantages for the host countries. 

m Ibid 7-8, 15- 16. 
120 See James R. Markusen, 'The Boundaries of Multinational Enterprises and the 
Theory of International Trade' (1995) 9 Journal of Economic Perspectives 169, 
174- 175. 
121 See Gordon H. Hanson, 'Localization Economies, Vertical Organization, and 
Trade' (1996) 86 American Economic Review 1266, 1266-78. 
122 Markusen, above n 120, 174- 75. 
123 Caves, above n 111, 64-71. 
124 Mark Roberts & James Tybout (eds}, Industrial Evolution in Developing 
Countries: Micro Patterns of Turnover, Productivity, and Market Structure (1996) 
185. 
125 Stephen H. Hymer, The International Operations of National Firms: A Study of 
Direct Foreign Investment (1976) 32-36; Caves, above n 111, 3-5; Markusen, 
above n 120, 174-75. 
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An example of the positive benefits to be derived by host 

countries can be demonstrated via the Ownership-Location-

1 nternalization (OU) framework.126 Within this framework, 

transnational companies possess several benefits of ownership. It 

could be something concrete, such as ownership of assets that may 

create natural resources - a trademark, reputation for quality, or a 

procedure that only firms own such as a trade patent. 127 These 

pluses give the firm market control and financial advantages that 

entice these transnational companies to proceed operating across 

boundaries. 

The benefits of proprietorship are connected to the advances 

made with regard to technology, information management and 

marketing techniques due to the key characteristics of transnational 

corporations. 128 These activities are the propensity of firms to be 

dominant in industries with high levels of R & D, huge labor forces 

made up of professional and techn ical workers, heavy dependency 

on the emergence of technically advanced products, and substantial 

product branding and advertising. 129 

2.2.2 Impacts of KBAs on FOi 

FDls are more essential in industries with assets that are 

premised on knowledge and which are peculiar to a firm (these are 

known as knowledge-based assets, (KBAs).130 One advantage is 

the fact that information is now readily transferred across distances 

126 John H. Dunning, International Production and the Multinational Enterprise 
( 19 81) 110, 113. 
127 Markusen, above n 120, 174-175. 
128 Caves, above n 111, 3-5; see also S. Lael Brainard, An Empirical Assessment 
of the Proximity-Concentration Tradeoff Between Multinational Sales and Trade 
(1993) , 87 American Economic Review 520, 520-44 ; see also Stephen G. 
Grubaugh, Determinants of Direct Fore ign Investment (1987), 69 Review of 
Economics and Statistics 149, 149-52. 
129 See Brainard above n 136, 538; See al:so Markusen, above n 120, 172. 
13° Caves above n 128, 3-5; Markusen , ab<Dve n 127, 174. 
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at minimal costs. 131 Another is that knowledge is like an item owned 

by the public, as contrasted with labor or capital, and that a single 

technology or "trade secret" can be utilized in several activities and 

still be used again at a small additional cost. 132 

The main inference that can be made out of the concept of 

KBAs is that transnational companies are able to possess not only 

economies of scale, but "economies of scope", in addition to the fact 

that they have many production sites in different geographical 

locations, thus enabling these firms to distribute the cost of 

technology and market it across several entities in as many 

countries. 133 This is opposed to a situation where in two different 

companies must make the same investment, and thus each carry 

the burden of cost. Hence, there is a marked activity across 

countries in industries where technology, information and product 

quality is a main objective. The probability of taking advantage of 

many-plant economies or "economies of scope" is a key factor in a 

firm's propensity to engage in FDl. .134 

Advantages in effectiveness and competence are important 

for horizontal FOi in which firms base their strategies for entering 

markets on the economic level of their KBAs. As economic value is 

correlated to their routine activities, it is essential for transnational 

companies to complement their investments with other activities like 

value-added goods, services, data gathering, maintenance, 

technical improvements and intimate professional ties between 

producers and customers. 135 Currently, FDls are less likely to occur 

when there are tariffs and other barriers as compared to being 

131 James R. Markusen, 'Multinationals, Mu/tip/ant Economics, and the Gains from 
Trade' (1984) 16 Journal of International Economics 205, 207-08 
132 Markusen, above n 131, 207-08; see a/so Markusen above n 127, 174. 
133 Markusen, above n 131, 206. 
134See Markusen, above n 127, 175. 
135 Will Martin & L. Alan Winters (eds), The Uruguay Round and the Developing 
Countries (1996) 389-390. 
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attractive to countries that participate actively in worldwide markets 

and which have a high level of IPRs.136 

To consolidate, transnational companies are basically firms 

that send their KBAs consisting of technology, financial , marketing 

and administrative services. Human resource talents are crucial in 

the exploitation of their KBAs. Transnational firms also market 

equipments that will guard the worth of their KBAs as well as 

exclusive rights, brands, trade confidences and copyrights. IPRs are 

more popularly known today as essential KBAs. 137 Local auxiliary 

firms purchase these products and services with royalties, licensing 

fees, profit sharing and returns of profits back to the host country. 138 

Since transnational firms have proprietorship of these KBAs, 

they reserve the right to determine their choices of destinations. 

These locations are chosen based on their advantages and benefits 

potentials, especially financially, to make the product overseas than 

in the host country. 139 Examples of these benefits are market size 

and growth, domestic demand structures, expenses incurred for 

transportation, proximity to markets, decreased salaries with respect 

to labor productivity, plentiful natural resources and trade protection 

that allows "tariff-pumping" investments. 140 

Equally essential are new infrastructures, as well as clear 

administrative and regulatory tasks. 141 These KBA-generating 

activities of geography and location have become increasingly 

136 Ibid 
137 Markusen, above n 127, 175. 
138 Ibid. See also Ashish Arora, 'Contracting for Tacit Knowledge: the Provision of 
Technical Services in Technology Licensing Contracts' (1996) 50 Journal of 
Development Economics 233, 236; see also Farok J Contractor, International 
Technology Licensing: Compensation, Costs, and Negotiation (1980) 33-37. 
139 Dunning, above n 126, 266-68; See also Markusen, above n 127, 175-8. 
140 Markusen, above n 131, 346-49. 
w See The State in a changing world: World Development Report (1997) The 
World Bank 
<http://www. worldbank.orglhtml/extpblwdr97/english/wdr97su1.htm> at 22 April 

2005. 
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important as of the latest times. 142 Included in these characteristics 

is an ample stock of quality labor that can utilize new technological 

and administrative methods 143 that can be found near clients, and 

possess unlimited skills that can build supplier-client systems and a 

vibrant business services sector that can hand le the specific 

requisites for marketing and finance. 144 

The might of a country's IPRs is a geographic factor that is 

becoming more and more essential. 145 If the advantages of 

locations are crucial for horizontal FDI, in the same respect they are 

essential for vertical FDI. In a vertical FDI scenario, companies 

create networks of production beyond local borders via 

manufacturing, visual creation and marketing operations in the 

exporting country and the attainment of resources, as well as 

assembly and data processes, in the recipient countries.146 The 

creation of vertically moving frameworks, also called "production 

fragmentation", "delocalization", or "outsourcing", 147 is the most 

important new trend in FDI. This new set of activities all focus on 

the swift growth of trade in products and services between 

developed and developing economies. 148 

Vertical FOi is most suited in low-wage and fast expanding 

economies with enough ample-sized markets that may use the 

benefits of scale economies in operations which put together 

finished products. 149 While these production frameworks are a 

hazard to laborers with few skills in high wage economies, they can 

142 Brainard, above n 128, 539. See also Grubaugh, above n 128, 149-52. 
143 Brainard, above n 122, 538. 
144 Ibid 539. 
145 Jeong-Yeon 'Lee & Edwin Mansfield, Intellectual Property Protection and U.S. 
Foreign Direct Investment' (1996) 78 Review of Economics and Statistics 181, 
185-86. 
146 Gordon H. Hanson, 'Localization Economies, Vertical Organisation and Trade' 
(1996) 86 American Economic Review 1266, 1266-78; see also Brian J. L. Berry et 
al., The Global Economy in Transition (2nd ed, 1997) 382. 
147 Hanson, above n 146, 1277; see a/so Berry, above n 146, 234-38. 
148 See Hanson, above n 146, 1266-67. 
149 Barry Naughton ed, the China Circle (1997) 165, see also Caves, above n 111, 
17-18 
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still generate more efficient advantages in both the source and host 

countries and are thus a crucial ingredient in current methods of 

competition. 150 Under this environment, it is essential to take note of 

the amount and attributes of the movement of FDI inflows which 

change significantly as countries develop. 151 

2.2.3 Developing Countries and Their Influence on Foreign 

Direct Investment (FOi) 

It is important to note that, in practical terms, FDI in the 

context of technology transfer is one of the most complicated issues. 

Developing countries' concerns revolve largely around it. This thesis 

examines it as a concept and practice, and as usual comes up with 

proposals to address the developing countries' concerns without 

necessarily jeopard izing the interests of the developed countries. 

Among developing countries, the LDCs in particular do not 

have the capability to draw FDI (extractive sectors are an exception) 

because of poor productivity, and the limited education and the lack 

of skills. 152 Other elements which make those countries unattractive 

for FOi are poor infrastructures, closed markets and unclear 

government laws that only enhance corruption.153 

The per capita income levels of these countries will 

eventually increase depending upon their ability to generate 

investments in infrastructure, capital , education and skills .154 As the 

wage levels rise , transnational companies look to these locations for 

vertical FOi as they are attractive for assembly operations requiring 

much and therefore intra-company trade grows. This growth series 

150 Markusen, above n 131, 395-96, 400-01, 406; Kevin H. Zhang, Theory and 
Evidence Regarding Multinational Enterpr ises and International Trade (1996)59-
64, 91-93 (unpublished Ph.D. Dissertation, University of Colorado (Boulder) (on 
file with author). 
151 Zhang, above n 150, 62-64, 166. 
152 Ibid 16, 166 
153 Ibid, 65-66. See also World Bank 1997, above n 141, 36-38. 
154 Ibid 93- 94. 
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continues until real wages increase to the level wherein these 

companies lose their competitive advantage in "assembly 

production", with FDI partly responsible for the increase in wages. 

As vertical FDI begins to decrease, horizontal FDI evolves. 

At this point in the process, the host countries' salary levels are 

substantial enough for them to be targets for high quality, unique 

consumer and capital goods as well as for the creation of domestic 

R & D programs. 155 Economies enjoying brisk growth, such as 

South Korea, Singapore and Mexico may survive this investment 

process in a single generation. 156 

The important geographical attributes for horizontal 

transnational companies are market size, income levels and growth, 

costs of transport, support business services and laws, as well as 

the degree of "openness" of the market. 157 As mentioned above, 

IPRs become more essential as the investment becomes horizontal. 

Therefore, a country proceeding from vertical to horizontal FOi 

possesses an increasing economic interest in implementing stronger 

IPRs, which is parallel to its own growing capabilities to create new 

products and technologies. 

However, ownership and geographical benefits cannot yet 

clearly enunciate FDI as they do not take into consideration the 

benefits of internal administration compared to the benefits of selling 

products and licensing technologies on the global market. 

Transnational companies also have internalization benefits that are 

connected to the fact that they make full use of their KBAs within the 

155 Markusen, above n 127, 178. 
156 See David L. Carr, James R. Markusen and Keith Maskus, 'Testing the 
Knowledge-Capital Model of the Multinational Enterprise' (2001) 91(3) American 
Economic Review 693, 693-708. 
157 Brainard, above n 128, 521; see a/so David Wheeler & Ashoka Mody, 
'International Investment Location Decisions: the Case of U.S. Firms,' (1992) 33 
Journal of International Economics, 57, 71-72. 
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bounds of their overseas operations. 158 It is in this part of the 

procedure that the choice to purchase a subsidiary rather than to 

enter into a licensing agreement with a different overseas firm is 

made. 

2.2.4 Licensing Contract and Foreign Direct Investment (FOi) 

There are a variety of causes as to why the expenses of 

international dealings are lower if done by an auxiliary firm rather 

than at "arm's length". A great number of these are connected to the 

hardships in the creation and implementation of contracts between 

two different firms, whereas licensing is expensive and the 

information is commonly inadequate. For instance, because the 

topic of a licensing contract is essential but easily duplicated, the 

mother firm may opt not to show its technology to an independent 

licensee during contract bargaining due to the fact that they might 

refuse the contract and just duplicate the technology for personal 

motives. 159 

Surveys have pointed out that the need for IPRs is rising and 

ability to copy products and services is grossly enhancing. One 

such survey asked IPRs experts about the relationship between 

IPRs in their FOi and licensing strategies, as well as their evaluation 

about the performance and implementation of I PRs in sixteen 

countries.160 None of them were interested in how IPRs protect their 

sales and distribution activities, but they were increasingly 

concerned with how IPRs protects the different stages of production. 

158 Alan M. Rugman, 'New Theories of the Multinational Enterprise: An 
Assessment of Internalization Theory' (1986) 38 Bulletin of Economic Research 
101, 114-15. 
159 See David J. Teece, The Multinational Corporation and the Resource Cost of 
International Technology Transfer (1976) 2?, 87. 
160 See Edwin Mansfield, Intellectual Property Protection, Foreign Direct 
Investment, and Technology Transfer (International Fin. Corp. Discussion Paper 
19, 1994) 3-4. 
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The industry most affected by the choices made was the 

chemicals industry, but all experts were vocal about issues in 

selecting locations for R & D activities. In another survey, the same 

results were revealed for German and Japanese companies desiring 

to invest overseas. 161 

In the results of a survey for countries with low-level IPRs 

structures, alarms were set off for IPRs structures in India, wherein 

80 percent of the respondent firms felt that they could not enter into 

joint business agreements or move novel technologies to 

independent firms or even to subsidiaries. It will be noted that in the 

chemical sector, there are a few differences between joint 

businesses and subsidiaries. Both types of investments contain the 

same type of IPRs security with respect to technologies. Overall, 

licensing to independent firms is seen as riskiest due to their low 

level of IPRs. This holds true for machinery as well. In the other 

industries, there are about equal levels in the keenness to move 

technologies because of unhealthy IPRs. 

With respect to countries with low level IPRs, licensing is 

seen as weak in the context of the high-technology industries. This 

shows a delicate issue in IPRs as firms would rather engage in FOi 

rather than go into licensing for unique products and complicated 

technology and when the expenses for moving technology are quite 

prohibitive.162 

The licensee, on the other hand, would refuse to agree to a 

contract and to the regular payment of royalty unless it is familiar 

with the nature and characteristics of the technology. Therefore in 

the above cases, an acceptable contract will be impossible to agree 

161 Mansfield, above n 160, 19-21 . 
162 David J. Teece, The Multinational Corporation and the Resource Cost of 
International Technology Transfer (1976) 19-20; see also Ignatius Horstmann & 
James R. Markusen, 'Licensing Versus Direct Investment: A Model of 
Internalization by the Multinational Enterprise ' (1987) 20 Canadian Journal of 
Economics 464, 465 
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upon, and the original firm merely acquires a subsidiary to which it 

turns over the KBAs. 163 

There is a certain inadequacy in the market for technology 

that insinuates, all others being held equal, that companies would 

have the propensity for FDI in countries with lower IPRs qualities 

and weak contract implementation. 164 Another proposition is that as 

IPRs become of better quality, companies will tend to opt for 

authorization for the use of technology, corporate partnerships and 

reduced amounts of FDl. 165 This negative relation between stronger 

IPRs and reduced FDI are seen in companies that possess 

techniques that are costly but very readily initiated such as 

medicines, compounds used in agriculture, computer procedures 

and similar items. 

It is more profitable to integrate the expenses for moving 

technology via the creation of wholly-owned or majority-owned 

affiliate firms. 166 When IPRs become stronger, the costs of licensing 

decrease as IPRs owners can monitor their licensees to see if they 

disclose, copy or take for their own the owned technology or if they 

wrongfully utilize a trademark. 167 Therefore, under a certain degree 

of technology complexity, licensing should dominate FDI when IPRs 

become stronger. 

To review the earlier discussions on IPRs, FDI and 

movements of technology, it is now known that investments and 

movements of technology are not so much affected by variations in 

163 Teece, above n 167, 19-20. 
164 Horstmann & Markusen, above n 162, 471-74; see a/so Keith E. Maskus, 'The 
International Regulation of Intellectual Property' (1998) , Band 134 
Weltwirtschaftliches Archive-Review of World Economics 186, 196-99. 
165 See Horstmann & Markusen, above n 162, 472; see a/so Maskus above n 164, 
197. 
166 Ibid 471-74. 
167 Markusen above n 131, 169, 174; see also Keith E. Maskus & Guifang Yang, 
'Intellectual Property Rights, Foreign Directt Investment, and Competition Issues in 
Developing Countries ' (1999) 19 (1-2) International Journal of Technology 
Management 22, 22-34. 
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FDI for old and common products with simple technologies. FDI 

reacts here to differences in market dimensions, variable expenses 

and the attributes of geography. Secondly, for complicated but 

copiable technologies, FDls are augmented as IPRs improve. This 

is due to the fact that patents, copyrights and trademarks work 

towards the augmentation of the worth of KBAs, which may be 

maximized via internal hierarchy. Thirdly, as IPRs decrease 

licensing expenses, FOi will be eventually replaced by licensing. 

All in all, the movement of the most innovative and 

complicated technologies will be enhanced if IPRs are of better 

quality. Therefore, one could advise developing countries to embark 

on enhancing their IPRs structures, become more efficient in 

learning new technologies to be able to develop their own in the 

future. This should be the reason why countries such as South 

Korea, Brazil , Mexico and Malaysia should adopt these measures 

because they are in their early parts of their industrialization; they 

are keen on applying a restrictive level of IPRs as they are desirous 

of copying technologies independently. 168 Meanwhilel as they move 

towards industrializationl it would be wise to enhance the quality of 

their IPRs in order to magnetize the latest technologies and be able 

to develop their own as well. This pattern is seen in the different 

levels of IPRs in countries with different levels of industrialization. 169 

Economic experts are not too excited about the insinuations of better 

IPRs for technology movement. There are different ways of moving 

information from one corporation to another.170 

168 Robert E. Evenson, Intellectual Property Rights for Appropriate Invention, in 
James A. Roumasset & Susan Barr, eds, 'The Economics of Cooperation: East 
Asian Development and the Case for Pro-Market Intervention' (1992) 51, 66-73. 
169 Keith E. Maskus and Mohan Penubarti, 'How Trade-Related are Intellectual 
Property Rights?' (1995) 39 Journal of International Economics 227, 240. 
170 Edwin Mansfield, 'How Rapidly Does Industrial Technology Leak Out?' (1985) 
34(2)The Journal of industrial economic 217, 221; Jonathan Eaton & Samuel J. 
Kortum, 'Trade in Ideas: Patenting and Productivity in the OECD' (1996) 40 (3-4) 
Journal of International Economic 251,278; David Coe & Elhanan He/pman, 
'International R&D Spillovers' (1995) 39 European Economic Review 859, 860 
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A comparable occurrence is that transnational companies 

would like to undertake the development of employees 

knowledgeable in technology and management who will absorb the 

technology and who might resign from a license and open their own 

firms with the same line of business. Another source of troubles is 

that a probable independent licensee may try to persuade 

transnational companies that the market is of a lesser size than it 

really is or is of a lesser size than its maximum, and therefore royalty 

fees will not be as huge as expected. 171 If there are unknown 

quantities at this point, transnational companies may opt for FDI in 

order to not have to divide the future profits. 172 This scenario 

clarifies the reasons why some firms prefer auxiliary overseas 

distribution and servicing conveniences. 

Thus, FOi is more dominant in industries which rely heavily 

on technology mainly because of the transfer costs. 173 

Transnational companies usually result in increased transfer costs if 

arm's length transactions are used, as it is hard to move the 

attributes present in the companies' human capital, management, 

knowledge and company norms.174 This element increases in 

desirability with the presence of more sophisticated technology or 

management procedures. Since transfer costs rely on the recipient 

country's taking in the technology effectively, technology licensing in 

sophisticated products and procedures are augmented in quantity as 

the human resource asset platform of the host country increases. 175 

Companies whose KBAs are of superior status have an 

added attractiveness for FOi. If an agreement is signed, the drive of 

domestic licensees may dwindle with respect to product quality and 

171 Nancy T. Gallini & Brian 0 . Wright, 'Technology Transfer Under Asymmetric 
Information' (1990) 21 Rand Journal of Economics 147, 157. 
172 See Markusen, above n 131, 182. 
173 See Caves, above n 111, 8-9; see a/so Randall Morck & Bernard Yeung, 'Why 
Investors Value Multinationality' (1991) 64 Journal of Business 165, 165-67. 
174See Teece, above n 162, 46-47. 
175See Ibid 49-55. 
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thus do damage to the mother firm's standing and productivity. 176 

Also, product quality may decrease with licensees who do not pay 

attention to their marketing and allocation responsibilities, or who 

sign agreements with competition, giving more preference to their 

goods. These inconveniences are more emphasized in economies 

where monitoring is more expensive and complicated, and where 

there is no clear implementation of contracts. 177 Although a 

company can avoid this occurrence via the careful writing of such an 

agreement, it is also easier to implement control via FDl. 178 

This implies that concerns regarding internalization favor 

FDls, especially horizontal FDls, and especially in enterprises where 

KBAs are crucial. These areas tend to be related to strong R & D 

programs, advertising plans and the repetitive introduction of 

complicated products. 179 Technology movements will probably be 

made more within the company, more so when there are 

contracting, monitoring and implementation problems. 180 

There are likewise advantages for internalization of vertical 

FOi. These advantages are related to the complexities in 

establishing contract terms and amounts when transnational firms 

desire to acquire inputs or services. This can take the form of a one 

sided dealer. For instance, a natural resource or assembly 

procedure from a single dealer181 can be oligopolistic in nature, 

which can found on both sides of the deal; companies will find the 

benefits of incorporating all the activities and will implement "profit-

sharing internal prices". 182 

176 See Markusen, above n 131, 183-84. 
177 Farok J. Contractor, International Technology Licensing: Compensation, Costs, 
and Negotiation (1980) 33-51, 94-96 see a/so Mansfield , above n 170, 19-20. 
178 Horstmann & Markusen, above n 162, 470-71. 
179 Morck & Yeung, above n 173, 167-68 
180 See Horstmann & Markusen, above n 178, 467-71. 
181 See Caves, above n 111, 13-14; see also F.M. Scherer, Industrial Market 
Structure and Economic Performance, (2d ed. 1980) 299-302 
182See Caves, above n 111, 103-05; Scherer, above n 181, 299-302. 
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2.3 Effects of Intellectual Property Rights on Technology 

Transfer 

2.3.1 IPRs and Technology Diffusion 

The correlation between the quality of IPRs frameworks and 

the amount and direction of technology flows is quite complicated 

and is influenced by a number of factors whose characteristics 

would change from one country to another. Ideally speaking, one 

can suppose that the presence of IPRs is a requirement for the 

cross border movement of technology especially to protect a 

person's or an organization's innovation, invention or discovery. 

Firms that have invested huge sums of capital in their own 

innovative products will not easily share them with countries where 

companies can use their technology and produce goods that will vie 

with their own. Firms will concur to sharing technology only if they 

feel that their interests are upheld by the IPRs. This can be done by 

means of licensing agreements in valving fees, so that they can 

recoup their investments, or through FOi where these firms will be in 

charge of the technology. 

Rapp and Rozek examined the connection between the 

quality of IPRs and other economic indicators such as GDP, access 

to electricity and health indicators. 183 The correlation is a high 

positive one but one cannot trace the reasons why it is so. Ginarte 

and Park in 1997 attempted to look for the factors that will establish 

the quality of a country's IPRs framework. 184 The data gathered by 

Ginarte and Park for five years shows that there is a high degree of 

relations between IPRs quality and GDP per capita. In spite of this, 

if the elements such as R & D investments and market directness 

183 See Richard T Rapp and Rechard P. Rozek, 'Benefits and Costs of Intellectual 
Property Protection in Developing Coun~ries' (Working paper No. 3. National 
Economic Research Associates, 1990). 
184 See Edwin Mansfield, 'Intellectual Property Protection, Foreign Direct 
Investment, and Technology Transfer: G&-rmany, Japan, and the United States' 
(Discussion Paper 19, World Bank, lnterna- ional Finance Corporation). 

79 



are considered, the influence of GDP is no longer significant. R & D 

therefore, is a better determinant of I PRs quality. 

In another approach, Seyoum looked at the connection 

between FOi and IPRs with respect to government regulation. 185 If 

IPRs systems are clear-cut and precise, can the government aid in 

FOi transfers? The data obtained per country was then classified 

per type of economy - least developed, emerging and developed. 

IPRs aspects are responsible for 43 percent of the FOi flow, 

whereas economic regulation is responsible for 28% of the flow. It 

should be noted that in IPRs, government implementation and 

monitoring are of utmost importance. 

Mansfield studied outgoing FOi from firms in the USA, Japan, 

Germany and USA. 186 The variables considered in the study were 

IPRs ratings, market size through GNP, levels of FOi, level of 

industrialization and market flexibility. IPRs ratings, GNP and FDI 

showed some influence over FOi flows. An additional 10% increase 

in IPRs ratings resulted in an additional USO 200 million in FOi 

flows. 

Braga had examined other studies and then completed his 

own. He emphasized that the influence of stronger IPRs on trade is 

uncertain . If market strength controls its own growth, then trade wi ll 

decrease, and so there is indeed an observable relationship.187 

Ferrantino, another scholar, observes that stronger IPRs enhance 

trade flows. 188 The scoring framework employed by Rapp and 

Rozek in their study utilizes GDP, growth rates and trade barrier 

185 Belay Seyoum, 'The Impact of Intellectual Property Rights on Foreign Direct 
Investment' (1996) 31(1) Columbia Journal of World Business 51, 51-59. 
186 See Mansfield, above n 184. 
187 Primo Braga, C. A. , 'Trade-Related Intellectual Property Issues: The Uruguay 
Round Agreement and Its Economic Implications ' in Will Martin and L. Alan 
Winters (eds.) , The Uruguay Round and the Developing Economies (Discussion 
Paper, Chapter 12, World Bank, 1995) 381-412. 
188 MJ Ferrantino, 'The Effects of Intellectual Property Rights on International 
Trade and Investment' (1993) . 129 Weltwirtschaftliches Archiv 300, 331. 
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scores as their main variables. The results of their study revealed 

that a higher I PRs rating positively influence on the amounts and 

volume of FOi from the United States. 189 However, the smaller 

experiments do not show the same effects. He advises that a more 

precise model of FOi distribution is needed to predict other FOi 

flows, but suggests that the TRIPS values are a good gauge. 

Maskus emphasizes in his study for the World Bank that in 

countries with high levels of IPRs security, multinational companies 

usually opt for licensing agreements and partner enterprises 

whereas in countries with low levels of IPRs security, FDls are the 

favorite approaches in recipient countries. 190 Vishwarao states that 

the advantages of developing economies with low levels of IPRs 

security are balanced by acts of conduct from developed countries 

who decide on controlling or subordinate forms of corporate 

structure. Contrary to this, one may also conclude that the total 

consequence of IPRs is to drive away movements of technology. 

Being very tricky issues in technology transfer, IPRs and 

patent protection and their effect on economic development in 

developing countries enjoy enormous coverage in this thesis. They 

are examined thoroughly from all angles, and the extent of their 

relation to technology diffusion is also determined. In any case 

viable proposals on how the developing countries can derive 

maximum benefit are provided in details. 

2.3.2 Patent Protection and the Flow of Technology 

Patents are essential in maintaining and investing R & D 

facilities for product innovation in industries with firms which are 

capable of copying new products such as chemicals and 

189 See Rapp and Rozek, above n 183. 
19°Keith E. Maskus, 'The Role of Intellectual Property Rights in Encouraging 
Foreign Direct Investment and Technology Transfer' (1998) 9 (1) Duke Journal of 
Comparative and International Law 109, 109-61. 
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pharmaceuticals. In contrast, patents have relatively small 

importance on industries where product copying is difficult and 

expensive. 

In reference to the study conducted by Mansfield, the roles of 

patents in the US on innovation activities differ among industries. 

His study shows that innovative activity may to some extent are 

prevented by the absence of patent protection. His findings show 

that the share of innovative activities deterred by lack of patents 

protection in pharmaceuticals is 65%, 30% in chemicals, 18% in 

petroleum, 15% in machinery, 12% in metal products, 8% in primary 

metals, 4% in electrical machinery, 1 % in other machinery and 0% in 

office equipment, motor vehicles, rubber and textiles, 191 These 

findings demonstrated the vital role of patents in the innovation of 

pharmaceutical products and the disparity of industries regard ing the 

concept of tacit knowledge. 192 IPRs regimes therefore depend on 

the economic activities of every country. In essence, when a 

country is engaged in the production of innovative products which 

are not sensitive to the existence of IPRs protection, less strict IPRs 

regimes shall be enforced and implemented in such a country. 

One cannot really conclude about the relationship between 

high qua'lity IPRs, FOi flows, R & D and movements of technology. 

Masku's study reveals a positive relation between high quality IPRs, 

FDI flows, R & D and movements of technology. He suggests that 

IPRs are elements which contribute to the flow of technology, and 

that enhancing the quality of IPRs is quite costly because of the 

laws, their implementation and management by the government. 

Nonetheless, this guarantees advantages for developing countries. 

191 Edwin Mansfield 'Patents and Innovation: an Empirical Study' (1986) 32 
Management Science 173, 173-81. 
192 J. Cantwell , 'Innovation as the Principal Source of Growth in the Global 
Economy', in D. Archibugi, J. Howells and J. Mitchie (eds), Innovation in the 
Global Economy (1999). 
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The treatises of Primo Braga and Fink for the World Bank 

were carefully prepared, and requi re additional studies before any 

conclusions could be arrived at. 193 Data from Turkey in 1985 

revealed that the prohibition of medical patents had no influence on 

levels of FOi, movements of technology and local modernization. In 

addition to this, Kondo's research on Brazil's industrialized sector 

discloses that IPRs security had no effect on the amount of FDl. 194 

Mansfield's research shows that an extensive percentage of the 

responses from the chemical and drug industries were influenced by 

the security levels of IPRs present. 195 . 

Therefore, there are no definite conclusions as to the 

relationship between IPRs and technology movements. However, 

the TRIPS Agreement and the complicated market frameworks of 

other sectors hint that the ability of the Third World to negotiate is 

decreasing and that developing countries will still be recipients of 

technology transfer from the proprietors of technology. However, 

multinational corporations could authorize the partaking of 

technologies via sharing agreements in countries with firms who will 

not be able to use them to make products that will vie with the 

original products. 

Kumar prepared a questioning structure in order to identify 

the precursors of geography for multinational corporations in the 

context of the type and amount of FOi, recipient country resources 

and regulatory frameworks. 196 Results for multinational corporations 

based in the US show that these companies prefer country locations 

193 Primo Braga, C. A. and C. Fink (2000) "International Transactions in Intellectual 
Property and Developing Countries. " 19(1) International Journal of Technology 
Management 35, 35-56 
194 Edoson K. Kondo, 'The Effect of Patent Protection on Foreign Direct 
Investment' (1995) 29 (6) Journal of World Trade 97, 97-122. 
195 See Edwin Mansfield 'Intellectual Property Protection, Foreign Direct 
Investment and Technology Transfer' (Discussion Paper Number 19, International 
Finance Corporation, 1994). 
196 See Nagesh Kumar, 'Intellectual Prop&.rty Protection, Market Orientation and 
Location of Overseas R&D activities by Multinational Enterprises' (1996) 24(4) 
World Development 673, 673- 88. 
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that can provide them with large customer bases and the resources 

for technology. 

Locations that possess quality road and rail networks, and 

excellent transportation and communication facilities are also a plus 

factor. The recipient subsidiaries with large customer bases are 

usually provided with R & D subsidiaries rather than the export-

based subsidiaries. The quality of patent security influences the 

course or track of FOi for R & D more than the amounts of such. 

Almeida explains the various behaviors and reactions of 

developing countries to IPRs security and its consequences on 

trans-border trade bargaining. 197 The developed countries in any 

case incline to safeguarding their own skills, expertise and economic 

interests in general. A lot of recommendations have been made in 

order to find solutions to these problems. 

Correa in his International Journal of Technology 

Management article explains the link between FOi and IPRs.198 This 

is in order to come up with a questioning structure that aligns with 

the WTO through which one may comprehend this link, as well as 

the businesses included and the level of expansion or growth of the 

countries involved in case studies. To that extent, there are many 

concerns in legislations dwelling on WIPO, UPOV and GATT, which 

create explicit rules indirectly for FOi. The questioning structure is 

then shown and the variations it takes on according to the many 

types of IPRs are presented through case studies. 

Vishwashrao found out that moving technology to a locale 

where IPRs security is weak creates problems for a firm 's 

197 Paulo R. de Almeida 'The Political Economy of Intellectual Property Protection: 
Technological Protectionism and Transfer of Pevenue among Nations' (1995) 
10(2/3)1nternational Journal of Technology Management 214, 214-229 
198 Carlos. M. Correa 'Intellectual Property Rights and Foreign Direct Investment' 
(1995) 10(213) International Journal of Technology Management 173, 173-199. 
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capabilities with respect to the suitable leases. 199 The defense of 

the study is likened to a match where the company owning the 

technology may make several selections with regards to IPRs type. 

Illustrations of these types of patents are approving licenses with 

other firms, sending technology abroad, or licensing agreements of 

technology to an auxiliary company. The creation of an auxiliary 

company prevents duplication of the technology but is costlier for the 

firm that owns the technology. The advantage to a recipient country 

with low levels of IPRs security is balanced by the actions of 

technology proprietors who prefer technology movements through 

auxiliary companies or through controlling ownership of production. 

In the context of biotechnology in Sub-Saharan Africa, Juma 

and Mugabe explained the difficulties experienced by African 

countries with respect to gaining capabilities in biotechnology. 200 

They suggested a spectrum of regulatory strategies as solutions. In 

the quest to obtain the expertise, equipment and skills, softening 

IPRs security policies is not tantamount to movement of technology. 

Many developing countries still do not possess the abil ity to employ 

technology owned by their community. Also, the majority of the 

biotechnologies needed by such developing countries are owned by 

foreign firms. 

The issues with respect to the patenting of human genomic 

research apparatus were mentioned by Eisenberg in her study in 

1994.201 She phrases her conclusion with the statement that patents 

play crucial roles in effecting technology movements, but the 

enticements and motivation resulting from patent ownership in 

199 Sharmila Vishwasrao 'Intellectual Property Rights and the Mode of Technology 
Transfer' (1994) 44(2) Journal of Development Economics 381, 381-402 
200 Ju ma, C. and J. Mugabe 'Public Policy and New Generic Technologies: the 
Case of Biotechnology in Sub-Saharan Africa' in M. R. Bhagavan (ed), New 
Generic Technologies in Developing Countries (1997) 115-39. 
201 Rebecca S. Eisenberg, 'Technology Transfer and the Genome Project: 
Problems with Patenting Research Tools' (1994) 5(2) Risk: Health, Safety and 
Environment 163, 163-75. 
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technologies supported by the government is outweighed by the 

destruction that will erode the quality of research if governments 

leave out the "public domain" and consider only private technological 

proprietors. 

2.3.3 Effects of IPRs on Economic Development in Developing 

Countries 

Technological development is considered consistent with 

economic development in developing countries. Developing 

countries may enhance their potentials for technological innovation 

and product development by adopting strong IPRs systems. In other 

words, insufficient IPRs may hinder the flow of technologies to 

developing countries. The reason behind this concept is that new 

product innovation and invention are primarily aimed at local 

markets and domestic protection of utility models, trade secrets and 

patents may prove to be beneficial to such inventions and 

innovations. Countries with weak IPRs standards tend to be 

dependent upon on firms that rely on imitation and counterfeiting. 

In most cases, the competitiveness of the developing 

countries in the international market is dependent upon the capacity 

of their local economies to adapt various management and 

organizational systems and quality control techniques with respect to 

their local products. Investments on these areas are expensive but 

are likely to yield high social returns because they increase 

productivity.202 Such investments are usually undertaken in a 

situation where risks of unfair competition and trademark 

infringement are relatively small. 

202 Robert E. Evenson & Larry E. Westphal, 'Technological Change and 
Technology Strategy' in Jere Behrman and T.N. Srinivasan (eds.) (1995) 3A 
Handbook of Development Economics 2009, 2249-50; see a/so Maskus, above n 
190, 128-38, 149 
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One of the provisions of the TRIPS Agreement includes the 

protection of utility models. Utility models improve productivity in 

developing countries. For example in Brazil, through utility models, 

the local producers were able to gain share of the farm-machinery 

market by promoting the adaptation of foreign technologies to local 

conditions.203 

Furthermore, in a study conducted by Maskus and McDaniel, 

they concluded that utility models play an important role on technical 

change and information dissemination in Japan.204 With regard to 

patent applications, Japan focused more on protecting basic 

technologies than information diffusion. The authors also concluded 

that patent applications in Japan provided direct and indirect 

productivity motivation . 

In general terms, various studies argue that trademark 

protections encourage product innovation and development even in 

the underdeveloped countries. The situation in Lebanon regarding 

the use of trademarks may serve as evidence on this finding. 205 

Lebanon is known to have a weak enforcement of their intellectual 

property laws leading to a higher risk of trademark infringement. Its 

local firms from the apparel sector are likely to be interested on 

designing apparels of high style and quality to be traded at Middle 

Eastern markets. However, this attempt has been hindered by vast 

infringement of trademarks in Lebanon and its neighboring 

countries. Unfair competition and trademark infringement is also 

rampant in the food industries, which explains why Lebanese foods 

cannot easily penetrate and be marketed in the Middle East and 

other countries. These violations of intellectual property rights 

203 Ibid. 
204 Keith E. Maskus & Christine McDaniel, 'Impacts of the Japanese Patent 
System on Productivity Growth ' (1999) 11 Japan and the World Economy 557, 
557-74. 
205 See Keith E. Maskus, Strengthening Intellectual Property Rights in Lebanon, in 
Bernard Hoekman and Jamel E. Zarrouk,k (eds) , Catching Up With the 
Competition (2000) 251-84. 
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particularly the infringements of trademarks also extend to legitimate 

producers of metals, cosmetics and pharmaceuticals. In these 

circumstances, it can be inferred that infringement of trademarks 

hampered the development of local products. 

A parallel survey for the use of trademarks was also 

conducted in China.206 Unauthorized use of trademarks in this 

country is most commonly committed in consumer products such as 

processed foods, soft drinks and apparels. Chinese enterprises 

incurred a vast amount of investment for brand recognition for their 

products, but many illegal local producers counterfeit their products 

and use the legitimate producers' brand. Such products are of lower 

quality than the legitimate ones, thereby affecting the reputation of 

the legitimate enterprises. This circumstance evidently shows the 

negative effect of trademark infringement on Chinese innovative 

enterprises. 

With the rampant violations of IPRs, many companies are 

forced to shut down their facilities or abandon their trademarks, 

which in turn hinder economic growth . This shows that infringement 

of trademark has detrimental effects on product development and 

economic competence as a whole especially in poor countries. 

Developing countries can enhance their attractiveness with 

respect to technology transfer by enforcing a stronger IPRs 

protection either independently or through compliance with the 

TRIPS Agreement. As stated in the preceding Chapter, 

technological flows may be enhanced through international trade in 

goods, Foreign Direct Investments (FOi) and technology licensing 

and trademarks among firms. And the effectiveness of such 

mechanisms is partly dependent upon the degree of local IPRs 

protection afforded by the developing countries. 

206 Keith E. Maskus et al., Intellectual Property Rights and Economic Development 
in China (1998) (unpublished manuscript, on file with the author). 
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It would be praiseworthy to look into the effect of IPRs in 

trade flows. It has been recognized that trade of goods and services 

helps in the diffusion and effective transfer of technology. The 

importation of capital and technical goods is cost-effective and 

increases production. According to Maskus and Penubarti, imports 

in different countries may be influenced by IPRs in various ways. 207 

In the light of the view that IPRs regimes affect technological 

and economic development, it is worthy to consider the challenges 

countries with weak IPRs protection have to face. These countries 

may incur higher costs since they are forced to develop technologies 

with their own resources and skills as brought about by their 

difficulties in acquiring modern and foreign technologies. In effect, 

technologies in these countries are more likely to be outdated. Such 

countries will also receive lesser benefits derived from spillover 

effects of advanced and new technologies in their respective local 

economies. Lastly, these countries would tend to have limited 

incentives for local innovations and experience constraints on 

technology transfers. 

It can therefore be ascertained that IPRs protection can alter 

the beneficial effects of trade of goods and services across 

countries. The incentives that can possibly be derived from 

investments on international trade of goods and services may be 

restricted by the presence of weak IPRs regimes in domestic 

markets. This is because IPRs owners do not have efficient means 

to prevent their marketing channels from degrading the quality of 

their own products and they are unable to stop the counterfeiting or 

infringement of their trademarks. On this point, IPRs protection shall 

be strengthened and effectively enforced throughout the marketing 

process in order to ensure increase in economic scale. Strong IPRs 

regime may also give innovators as well as the distributors a greater 

207 Maskus and Penubarti, above n 169, 241 
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incentive and encourage them to invest more in service, marketing 

and quality guarantees. In addition, strong IPRs protection may 

enhance R & D of the developing countries. Most developed 

countries tend to focus and conduct their innovative research on 

products and technologies based not only on the propensity of 

consumer demands but also on the expected assurance of 

protection of IPRs and trade secrets afforded in the developing 

countries. 

The importance of IPRs protection is also consistent with the 

level of economic development that exists in developing countries. 

Developing countries focus more on how to properly utilize the 

technology being transferred in their economy rather than to engage 

in technological innovation activities. As a consequence, the 

provisions of the TRIPS Agreement are found to be less beneficial to 

them. On the other hand, it is apparent that developed countries 

which are engaged in product innovations derive greater benefits 

with the enforcement and implementation of the TRIPS Agreements. 

Based on the strategy adopted by South Korea and Taiwan, 

the enforcement of weak I PRs regimes is beneficial to local firms in 

the early stage of building technological capabilities through the 

adaptation of imitation and reverse engineering. 

The presumption that the need for IPRs protection differs with 

the stage of economic development has been supported by 

historical and cross-section evidences. Many other developed 

countries had also deliberately neglected strict enforcement of IPRs 

protections during the early stages of their quest for industrialization 

in order to develop indigenous technologies. Afterwards, the degree 

of the enforcement began to relatively increase as they reached 
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higher stages in industrialization. 208 Econometric cross-section 

evidence shows the inverted-U shaped relationship between the 

strength of IPRs and levels of income. This suggests that the 

degree of IPRs protection decreases as the income rises, (as when 

countries weaken their IPRs regimes to develop local technologies) 

then IPRs protection increases as they engage in more innovative 

activities. It is also presumed that the benefits derived from I PRs 

are consistent with the levels of income in such a way that when 

income levels are relatively low, the costs incurred for strengthening 

IPRs exceeds the gains. 

There are three prospective costs incurred from the 

adjustment of IPRs protection according to Maskus.209 These are: 

(1) higher value for imported products and technologies under IPRs 

protection (2) the closure of imitative activities would result in the 

loss of economic activities and (3) the probability that patent holders 

may abuse such protection. These costs however may be 

outweighed by the long-term benefits derived from IPRs protection 

including the developing countries. According to Maskus, there are 

long-term benefits derived from the protection of IPRs even in 

countries experiencing low levels of economic development. These 

long-term benefits are as follows: 

1. IPRs serve as a foundation for business organizations 

and ensure that private property rights are constantly 

enforced . This view however, may be questioned 

because several countries with complex industrial 

structures have slack IPRs. It is therefore important that 

more credible research be conducted to properly assert 

that IPRs are important. Investors, distributors and 

innovators alike also considered and may even focus on 

208 See Ha-Joan Chang, 'Techno logy transfer, intellectual property rights and 
industrial development in developing countries', Cambridge, background paper 
prepared for UN/DO, 2001. 
209 Maskus, above n 190. 
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other factors affecting economic and technological 

development aside from the benefits derived from the 

protection of IPRs. Other empirical evidences also 

indicate that FDI has not been deterred by the lax of 

IPRs in China or Brazil, nor hindered South Korea and 

Taiwan to enter into technological licensing agreements; 

2. The existence of strong IPRs is beneficial to developing 

countries in relation to their technological activities other 

than technological innovations. As stated earlier, strong 

protection of copyright and trademark encourages 

producers to improve the quality of their products. The 

second long-term benefit just mentioned applies more to 

such trademark and copyright protection than to 

protection of patents. This is because patenting is 

mainly beneficial to innovative countries which need the 

protection guaranteed under the TRIPS Agreement to 

enhance domestic R & Os; 

3. Strong IPRs may stimulate international innovation in 

countries without advanced technological capabilities. 

This may apply to LDCs which are basically dependent 

upon the existence of foreign innovators in their local 

economies. Nevertheless, where patents are important 

for innovative activities, the international demands for 

products needed by poor countries are relatively low. At 

present, innovators have small R & D interests in poor 

countries. 210 To that extent, it cannot be accurately said 

210 UNDP, Human Development Report: Making New Technologies Work for 
Human Development (2001 ). 
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that R & D rises with the enforcement of stronger IPRs in 

poor countries nor that IPRs address their particular 

needs; and 

4. From a long-term perspective, the enforcement of strong 

IPRs stimulates greater and more effective transfer of 

technology. This presumption applies to capital goods, 

FDI and technology licensing, which was evidently 

shown in cross-country econometric tests.211 This 

approach shows that stronger IPRs increase imports of 

capital goods, induces FDI and ensures licensing 

payments. The positive correlation of IPRs with imports 

of capital goods may be caused by other variables that 

rise IPRs. In some cases, stronger technological 

capabilities and higher levels of income may not be 

brought about by stronger IPRs but by purchase of new 

advanced equipment. This, however, does not 

necessarily conclude that weak IPRs directly affect the 

sale of more advanced technologies in developing 

countries. 

Moreover, in relation to FDI, IPRs have relatively low effect 

on the decision making by TNCs regarding the establishment of their 

business locations.212 Market information on FDI location is more 

significant for some TNCs than the degree of IPR protection afforded 

to them by the developing countries. With some unseen variables, 

the positive effect of strong IPRs on FDI may be subject to scrutiny. 

Some studies suggest a more credible presumption that the 

211 See Maskus, above n 209. 
212 C.A. P. Braga, C. Fink, and C. P Sepulveda, 'Intellectual Property Rights and 
Economic Development', (World Bank, background paper for the World 
Development Report, Technet Working Paper., 1999) at < 
ww. cid. harvard. educationlcidtrade/issues/ipr. html > at_20 December 2005 
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restricting effect of weak IPRs are primarily applicable to specific 

industries, like investment in pharmaceuticals, which is found to be 

IPRs sensitive.213 

However, despite this presumption, empirical evidences do 

not fully suggest that TNCs refuse to invest in developing countries 

with weak IPRs. For example, TNCs invested a large amount in 

pharmaceutical industries in Brazil and India. Note that 

pharmaceutical industries are IPR sensitive, but these countries 

were able to establish advanced pharmaceutical industries in their 

local markets and in some other developing countries. They have 

also successfully attracted many TNCs to invest in such enterprise, 

and TNCs engaged in pharmaceutical innovation have established 

several R & D facilities in Indian laboratories for over a decade. In 

addition, domestic companies in India have developed their skills in 

producing generic products as a result of their slack enforcement of 

IPRs, which further facilitated exports growth in pharmaceutical 

products. In this connection, it is hard to exactly claim that the 

TRIPS Agreement or strong IPRs protection directly encourages FOi 

in developing countries. Nonetheless, it can be said that at a 

particular stage of industrial development a country needs a stronger 

IPRs protection to encourage larger innovations by its domestic 

firms. This case does not clearly apply to countries undergoing 

earlier stages of industrial development because, as previously 

stated, the flexible enforcement of IPRs enhances local 

technological capabilities. 

It is also worth noting that the response of TNCs to IPRs 

tends to be consistent with particular industrial functions. Evidence 

supporting those IPRs is more likely to affect high-level R & D than 

213 See Edwin Mansfield 'Intellectual Property Protection, Foreign Direct 
Investment and Technology Transfer' (Discussion Paper Number 19, International 
Finance Corporation, 1994). 
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fundamental distribution and production.214 Most developing 

countries are not significantly affected by R & D relocations because 

of their relative incapability to undertake R & D functions. Hence, 

only the more advanced countries may bear the possible impact of 

slack IPRs to R & D. 

The effect of IPRs protection with regards to licensing is more 

evident in advanced economies. Licensing to the NIEs may be 

deterred by slack IPRs, however subjective evidence does not 

suggest that slack IPRs deterred licensing of local firms in South 

Korea and Taiwan. In contrast, weak IPRs protection has relatively 

no impact on technology transfer in some developing countries. At a 

point, it can be argued that technology dissemination in local 

economies may benefit from stronger IPRs because it provides an 

unequivocal legal framework. This argument may also be subject to 

caveat. 

With the foregoing arguments, it can be inferred that the 

relationships between economic growth and IPRs are multifarious 

and dependent on various circumstances. 215 It is essential to 

determine the distinctions between several stages of development in 

considering the impact of IPRs or TRIPS in the developing countries. 

In conclusion , the assessed benefits that can be derived from the 

implementation of the TRIPS Agreement and increase of 

technological transfers are likely to be received over the long term. 

Stronger IPRs may also prove to be beneficial for countries in the 

early stage of building a more intensive R & D functions aimed at 

fostering local innovation and to attract FOi and technological 

transfer. Note however that this may not be uniformly applied to 

other developing countries because the impact of TRIPS may 

depend upon the various levels of economic development, 

particularly, upon the levels of industrial and technological 

214 Ibid. 
215 Maskus above n 209, 169 

95 



capabilities of each country. Hence, with the absence of a more 

extensive survey and investigation, it is untimely to provide broad 

conclusions regarding the benefits derived by developing countries 

from IPRs. 

2.3.4 IPRs in Developing Countries 

A number of research have been conducted in view to 

identifying the best mechanism for the developing countries to get 

maximum economic benefit out of the system 

Early in the twenty-first century, many countries intensified 

their efforts to create tough universal standards of intellectual 

property rights protection, primarily due to the dynamic growth of 

"intellectual goods", which are costly to create but easily reproduced. 

The only recent comprehensive agreement was the TRIPS 

Agreement of 1995, which calls for the phase-in of stronger 

protection and enforcement of IPRs, particularly in developing 

countries. It also encourages countries to recognize IPRs of Member 

States and to enforce them in a uniform manner. Also, the VVTO 

established a dispute settlement procedure to hear complaints 

between Member states as a mechanism to ensure compliance with 

the TRIPS Agreement. 216 

Documents and reports however on the conjectures and the 

investigational proofs found in economics about the connection 

between IPRs in developing countries and the conveyance of 

technologies that occur via FDI have often focused on the 

consequences of the thorough implementation of IPRs on 

conveyances of technology and FOi in inner growth models, wherein 

technology moves from the North (developed countries) to the South 

216 Eric Chiang, 'Determinants of Cross-Border Intellectual Property Rights 
Enforcement: The Role of Trade Sanctions', (2004) 71 (2) Southern Economic 
Journal 424, 424-40. 
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(developing countries). 217 This research is related via its use of the 

'quality-ladders model' or the 'love-of-variety' model of vigorous 

technical alteration.218 

Using external rate of invention and modernization as a 

model, Helpman noted a decrease in the level of attempts to copy by 

companies in developing countries.219 In linking a decrease in 

copying with higher quality IPRs, Helpman offered the first study of 

the effects of I PRs implementation and monitoring on the welfare of 

developing countries. In this structure, the development of quality 

IPRs was not a priority for these countries, and this may result in a 

decrease in worldwide innovation and, therefore restrict progress 

and well-being around the world. 220 Edwin Lai built on Helpman's 

model to include FOi and revealed that both FOi and innovation 

would be more aggressive and robust in the South if it had more 

quality IPRs.221 Both structures have the same setback in the form 

of better implementation being represented by an external decrease 

in the tempo of replication by corporations in developing countries. 

Technology transfer from developed to developing countries 

is likely to be encouraged by higher levels of intellectual property 

protection for three reasons: first, the publication of patents may 

provide the background information needed to stimulate new 

inventions in developing countries; second, the existence of patent 

protection may convince developed countries' patent owners to 

engage in licensing arrangements or to undertake foreign direct 

investment in developing countries; and, third, improvements in 

intellectual property protection in developing countries may create 

217 See Sharmila Vishwasrao, 'Intellectual Property Rights and the Mode of 
Technology Transfer' (1995) 44 Journal of Development Economics 381, 381-402. 
218 See Gene M. Grossman and Elhanan Helpman. Innovation and Growth in the 
Global Economy (1991). 
219 Elhanan Helpman, 'Innovation, Imitation, and Intellectual Property Rights ' 
f1993) 61 Econometrica 1247, 1247-80. 
~20 Ibid. 
221 See Lai, above n 191, 133-153. 
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the incentives for developed countries' businesses to invest in new 

product research, such as medicines to cure tropical diseases, that 

has hitherto lacked the economic justification to undertake.222 

Guifang Yang and Keith Marcus looked at the consequences 

of IPRs implementation on the rate of innovation in the North 

(developed countries) and the scope of technology licensing 

considered by companies from there. 223 They presumed that high 

quality patent rights would augment the profits made by licensors 

and thus decrease the expenses involved in implementing these 

licensing agreements, thereby making licensing a good option. In 

their model, licensing and innovation increase as patent qualities 

increase in the South (developing countries) 

Amy Glass and Kamal Saggi reviewed the consequences of 

Southern Intellectual Property (SIP) protection in an integrated 

product-process framework of trade and FDl.224 In their framework, 

replication is done by both transnational firms in the South and firms 

solely focused on manufacturing in the North. Higher quality patents 

are seen as an increase in copying expenses because of the need 

for differentiation. It was discovered that FOi decreases when there 

is better quality IPRs implementation in the South. This is due to the 

fact that the addition to the expenses incurred in copying decreases 

FOi because of a corresponding decrease in Southern labor that 

manufactures for its Northern associates. 

Surveys of U.S. transnational companies reveal that these 

firms would be more interested in investing in countries with better 

222 E. Duran and C. Michalopoulos, 'Intellectual Property Rights and Developing 
Countries in the WTO Millennium Round' (1999) Journal of World Intellectual 
Property 853. 853-859. 
223 Guifang Yang and Keith E. Maskus, 'Intellectual Property Rights, Licensing, 
and Innovation in an Endogenous Product Cycle Model' (2001) 31 Journal of 
International Economics 800, 800-16. 
224 Amy J Glass and Kamal Saggi, 'Intellectual Property Rights and Foreign Direct 
Investment' (2002) 56 Journal of International Economics 387, 387-410. 
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IPRs structures.225 The same research also insinuates that IPRs are 

strongly connected to choices of location for FOi, though the choices 

vary by industry or the firm involved. Also, the seeming poor IP 

security was essentially negatively correlated to the decisions to 

invest in these countries, from which it can be inferred that better 

IPRs and patent structure could draw more FOl.226 

A more comprehensive approach towards understanding 

FOls considers the acceptance of the fact that Northern companies 

have a variety of alternatives on how to do business with regards to 

technology in the market. For instance, FOi could increase with 

more comprehensive IPRs implementation, but this legislation could 

also stimulate licensing by decreasing the danger of taking 

advantage of the availability of technology in business deals.227 

Studies that do not take into account the probability of licensing or of 

business partnerships tend to exaggerate the influence of IPRs on 

FOi. 

A more cautious analysis is therefore necessary. If a country 

strictly implements its IPRs policy, then it could attract more FDI. 

However, the technology movements may be via licensing rather 

than FOi, so there is still no clear influence on FOi by IPRs. 

Experimental proofs show that the quality and level of IP security in 

countries may influence the makeup of FOi via two methods. one of 

which is the sector for which IPRs are most essential (i.e. 

pharmaceuticals), companies may avoid sinking their funds in 

countries with poor IPRs security while the second method 

225 See Lee and Mansfield, above n 145; see also Mansfield, above n 168, see 
also Paul J. Heald, 'A Critical Analysis of Mansfield's Canonical 1994 Survey' 
(2003) 10 Journal of Intellectual Property Law, University of Georgia School of 
Law, manuscript. 
226 See Mansfield, above n 213. 
227 See Gulfing Yang and Keith E. Maskus, 'Intellectual Property Rights and 
Licensing: An Econometric Investigation ' (2001) 137 Weltwirtschaftfiches 
Archiv58, 58-79; see a/so Pamela J. Smith, 'How do Foreign Patent Rights Affect 
U.S. Exports, Affiliate Sales, and Licenses?' (2001) 55 Journal of International 
Economics 411, 411-39. 
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postulates that for countries with a significant level of duplicating 

abilities, transnational will opt for licensing rather than indulge in FOi 

as IPRs are more enforced. 228 

These pieces of research reveal findings that may be used, 

but do not give replies to the most essential query. Does a country's 

IPRs structure influence economic progress by increasing the inward 

movements of technology? There are currently some theoretical 

discourses of this issue, but there have been only a few 

experimental studies. One research of this type used cross border 

data on patent security, trade frameworks and the basic theories of 

economics.229 The results show that the level of IPRs quality, which 

was measured by looking at the enforcement policies of IPRs, is a 

factor that contributes to economic progress. The study also 

strengthens the postulate that the increased quality of patent rights 

creates an atmosphere for growth when it is accompanied by more 

open and len ient trade regulations. 

One explanation for this result is that when competition is 

augmented, trade liberalization restricts the monopolies created by 

these patents and guarantees the existence of these monopolies 

only if the innovation is worldwide. 230 If other enterprises abroad can 

trade liberally within the local market and possess better goods and 

technologies, a local patent does not have the potential for a 

monopoly. In addition to this, trade freedom does enhance 

production efficiencies.231 Therefore IP implementation and 

228 See Lee and Mansfield, above 153; see also Beata Smarzynska-Javorcik, 
'Composition of Foreign Direct Investment and Protection of Intellectual Property 
Rights: Evidence from Transition Economies' (2004) 48 European Economic 
Review 39, 39-62. 
229 See David M Gould and William C. Gruben, 'The Role of Intellectual Property 
Rights in Economic Growth' (1996) 48 Journal of Development Economics 323, 
323-50. 
230 Maskus, above n 209. 
231 See James R. Tybout and M. Daniel Westbrook, 'Trade Liberalization and the 
Dimensions of Efficiency Change in Mexican Manufacturing Industries' (1995) 39 
Journal of International Economics 53, 53-78. 
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monitoring is more important that trade tendencies, and that these 

both strengthen trade relations. 

In the light of all these, this thesis carefully and extensively 

examines the effects of IPRs on FDI and comes up with practical 

suggestions for the developing countries to handle IPRs properly for 

their strategic economic interests. 

2.4 Compulsory Licensing 

2.4.1 Compulsory Licenses as a Government Force 

The notion of compulsory licensing might have derived its 

justification from moral responsibility of political leaders. It was first 

implemented by the UK Statute of Monopolies in 1623 and accepted 

in various countries patent legislations during the 19th century, in 

order to work locally a local patented innovation. French legislation 

and other laws applied the loss of a patent if it was 1not worked' . 

The issuance of compulsory licenses was seen as a way to ease the 

negative effects of loss. A framework for compulsory licensing was 

adopted in the UK under the Patent Act of 1883 for instances in 

which the patent was 'not worked' in the UK, or the practical 

demands of the public were not fulfilled, or if anyone was stopped 

from utilizing an invention (section 22). This stipulation had a huge 

effect on patent regulation in the UK as well as in other countries, 

and also in the creation of the International Convention for the 

Protection of Industrial Property (Paris Convention). 

Compulsory licensing is described as a government's issuing 

of a license to an entity to utilize a patent even without the patent 

owner's authority. When taken in the context of I PRs, compulsory 

licensing authorizes governments to issue licenses for others to 
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utilize the patents in cases where in the patent holder is currently not 

using the license at all or is not maximizing its use. 232 

Even though compulsory licensing is no longer a novel 

concept, it has been the focus of interest because pharmaceutical 

firms as well as activist groups would like to capitalize on it in order 

to further their own commercial and/or political interests by 

emphasizing on people's right to afford drugs for severe illnesses233
. 

This view was corroborated in the Congressional Record H6027 in 

1999.234 

Governments' grants of compulsory licenses are usually 

followed by a sudden decline in the prices of medicines especially in 

promotion of generic pharmaceuticals.235 Therefore, it is quite 

reasonable that quite a number of developing countries fight for the 

privilege of granting compulsory licensing for drugs that are usually 

priced prohibitively for their constituents. 236 While discussions on 

the TRIPS Agreement were persistently being subjected to debate, 

many developed countries wished to implement strict limitations on 

these compulsory licenses in order to protect their local industries.237 

Thus, there is a perceived tension brewing between developing and 

developed countries in this respect. This is due to the fact that 

compulsory licensing permits the granting of licenses to an 

232 Theresa Beeby Lewis, Patent Protection for the Pharmaceutical Industry: A 
Survey of Patent Laws of Various Countries (1996) 30 The International Lawyers 
835, 859-64. 
233 See Robert Weissman, Symposium, Insight Mag., Sept. 13, 1999, at 1, 1-2. 
234 See 145 Congressional Record H6027 (daily ed. July 21, 1999) 
<http://www.gpoaccess.gov/crecordbound/volume145.html> at 15 June 2005. 

235See AIDS Drugs Policy: Africa Policy Information Center, Afr. News Serv. 
(BRC) (Sept. 7, 1999); see also Gianna Julian-Arnold, International Compulsory 
Licensing: The Rationales and the Reality' (1993) 33 IDEA 349, 364. 
236See Review of TRIPS, International Trade Daily News (BNA) (lntternational 
Trade Report) (9 June 1999) at D7. 
237 See Kevin W McCabe, 'The January 1999 Review of Article 27 of the TRIPS 
Agreement: Diverging Views of Developed and Developing Countries Toward the 
Patentability of Biotechnology' (1998) 6 Journal of Intellectual Property Law 41 , 
61 . 
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independent entity without the owner's approval, although the patent 

holder is compensated with royalties. 238 

2.4.2 Compulsory Licenses for Copyrights 

Patents are not the only items contained in such licenses. 

The same also covers other areas of IPRs such as trademarks, 

trade names, industrial design, utility models and copyrights. 

Independent entities or firms are allowed to utilize copyrighted work 

in return for remuneration via "statutory licenses" that are often 

created for such reasons and are often set by private or public 

institutions with the authority for it. 

The field of compulsory licensing became extensive and 

included the issues of IPRs, especially copyrights. In the latter, 

'statutory licenses' are often created to allow independent parties to 

utilize a copyrighted item in exchange for compensation, which is 

stipulated in the laws themselves or by a private or public entity 

allowed to peg, receive or allocate such license fees. The solo 

rights are substituted in these cases (such as photocopying, lending 

of books, and recording of phonograms or video grams) by a 

"remuneration right". This is because the author cannot declare his 

exclusive privileges since it is not possible to monitor mass use, 

even by collecting societies which operate with lump sum rates.239 

The Berne Convention stipulates that compulsory licensing is 

needed under some situations. This is true in the situation of the 

rights of performers on the broadcasting of their works via radio, 

telephone or any other similar equipment. In Article 80 of the Berne 

Convention, performers do not have any solo rights to prevent these 

forms of usage, but that they have the right to receive fair 

238 See Haochen Sun, 'A Wider Access to Patented Drugs Under the TRIPS 
A~reement' (2003) 21 Boston University International Law Journal 101, 107 
23 Friedrich-Karl Beier, Exclusive Rights, Statutory Licenses and Compulsory 
Licenses in Patent and Utility Model Law (1999) 30 (3) International Review of 
Industrial Property and Copyright Law 251, 257 
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remuneration for the utilization. The privilege is given to the 

phonogram producer for the transmission of his/her records by radio, 

cinema, and television and in public places (Article 73). 

Also consistent with Article 13 of the Berne Convention, 

Member states may enforce certain restrictions on the solo privilege 

given to the writer of a musical piece or to the writer of the lyrics of 

that work, wherein the writer has the power to authorize third parties 

to produce those pieces of work. It should be noted that such 

situations exist only in countries that have such regulations, and 

these must not be biased against the privilege of the writer to 

receive remuneration. 

Within the national echelon, a case of statutory licenses is 

allowed by licenses for the recording of musical compositions in the 

U. S. The U.S. Copyright Act covers statutory conditions for 

compulsory licensing of non-dramatic musical works for copying on 

phonorecords (i.e. records, tapes and compact discs) in certain 

situations. 

The compulsory license takes effect only once the copyright 

owner has authorized the initial license for the dispersal of 

phonorecords which include h•s or her musical work. Once the 

permit has been issued, any other individual may procure a 

compulsory license to prepare and distribute phonorecords of the 

work, if the main purpose of the dispersal is to the public for 

individual private consumption . This allows the composer or lyricist 

to select the initial performer who will record the work, but prevents 

him from stopping other performers from recording the song, with 

the condition that they pay the corresponding loyalty fees. 240 

240 Michael Scott, 'Compulsory Licensing of Intellectual Property in International 
Transactions' (1988) 11 European Intellectual Property Review 319, 319-25 
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In the United Kingdom, a statutory license was first issued in 

1995 when the copyright duration of guardianship was lengthened 

from fifty to seventy years after the author's demise. Statutory 

licenses are relevant, in several instances, for works for which 

security has lapsed but later it was re-energized because of a 

succeeding law.241 

2.4.3 Compulsory Licenses for Trademark 

In unique cases, compulsory licensing has also been allowed 

in connection with trademarks. In the United States, the Federal 

Trade Commission (FTC) in FTC v Cereal Companies, suggested 

the establishment of five entirely novel and fresh companies and 

compelled the big cereal firms (Kellogg, General Mills and General 

Food) to license their trademarks. In FTC v Borden Company, the 

judge ruled that compulsory licensing should be granted to the 

FTC's trademark "Realamon" after the FTC saw that its lemon juice 

market was enhanced in market control. 242 

2.4.4 Compulsory License under Paris Convention 

Although there was substantial opposition from the United 

States and from other countries, the Conference of 1883 following 

the Paris Convention recognized the working obligation. After a 

series of bargaining sessions, The Hague implemented compulsory 

licensing in 1925 as the main reason for guaranteeing the use of a 

patent. 

Under this Convention , the word "patent" is construed to have 

meanings from a wide spectrum of patent legislations which also 

241 See David Latham, 'Should Competition Law be used to Compel the Grant of 
Licenses of Intellectual Property Rights? ' (1996)2 International Review of 
Competition Law 24, 25. 
242 Sol Goldstein, A study of compulsory licensing (1977) 124 
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includes all types of patent regulations of its Member States.243
, 

Initially, the Paris Convention wanted to remove inequitable handling 

by any country's local legislation of foreign patent owners' via 

"National Treatment" provision in Article 2.244 For instance, the 

Convention had declared that it is required to be fair to foreign 

patent owners with respect to patent fees, conditions and the 

duration under which the patent owner must "work" the patent, in 

order to prevent the issuance of compulsory licenses.245 

Furthermore, the Paris Convention includes restricted and 

highly debatable conditions for the control of compulsory licenses. 246 

Under this Convention, compulsory licenses are allowed to aid in the 

use of patents which are rarely "worked".247 Also, the Convention 

has time limits only before the application for a compulsory license 

can be given and sets restrictions for licenses when the patentee 

can rationalize inadequate use.248 However, the verbal text, which 

explains the reasons for non-action, is very ambiguous and allows 

for a host of constructions. 

The arbitration during the Paris Convention revealed the 

opposing concepts on local 'working' of patents and on compulsory 

licenses issued at the turn of the century. The Conference of 1883 

that implemented the provisions of this Convention recognizes the 

'working obligation', although there are contrary comments from the 

US and other countries. Following the disorderly bargaining 

procedure, the Conference in The Hague in 1925 employed 

compulsory licensing as a way to guarantee the 'working' or the use 

of a patent. The loss or cancellation of a patent would only be 

243 See Paris Convention for the Protection of Industrial Property, July 14, 1967 
<http://www. wipo.intltreatieslenliplparisltrtdocs_wo020.html> at 15 March 2005. 
244 Ibid. 
245 See Stephen A. Bent et al., Intellectual Property Rights in Biotechnology 
Worldwide, (1987) 400-01. 
246 See Michael Blakeney, Trade Related Aspects of Intellectual Property: A 
Concise Guide to the TRIPS Agreement (1996) 3-6. 
247 Paris Convention, above n 243, art 5, sec. A(3). 
248 Ibid art 5, sec. A (4) . 
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performed if a license was found to be useless for the purpose of 

trying to solve the 'non-working' of a patent (Article SA). That is, 

cancellation would be a support process that will be used if and only 

if, a compulsory license did not solve a patent's not being 'worked' . 

The Paris Convention, which includes patents on inventions, 

utility models, industrial designs, trademarks and trade names, 

allows the rights of Member states to create compulsory licenses 

subject to certain restrictions under the Convention, these 

restrictions include: (1) Member states may (but are not required to) 

allow the giving out of compulsory licenses to stop the abuses of the 

exclusive rights inclusive in the patent (i.e. the inability to work) (2) 

There will be no rules about the loss of the patent unless the 

assignment of the compulsory license cannot stop the abuses. Loss 

or the revocation of a patent will not be implemented within three 

years before the cessation of the grant of the initial compulsory 

license (3) One may not apply for a compulsory license on the basis 

of failure to work or inadequate working before the cessation of four 

years from the date of application of the patent, or three years from 

the date of the allowing of the patent, whichever period has a longer 

affectivity. The license could be denied if the patentee rationalizes 

his or her non-action with legitimate reasons (4) a compulsory 

license shall be non-exclusive and may not be transferred even via 

the allowing of a sub-license apart from the section of the business 

that uses the license to its advantage. 

2.4.5 Developed Countries' Perspective on Compulsory 

Licensing 

Against the above submissions, it is significant to look at the 

impact of compulsory licensing on innovation, copyright and trade 

mark with a view to providing the developing countries as much 

analyses as possible in order to guide their decision making 

accordingly. 
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Industrialized as well as developing countries have 

incorporated in their patent regulations statements allowing the 

issuance of compulsory licenses. The common legal ground for the 

issuance of such licenses is the non-utilization of the patented 

innovation within the country that issues it. For instance, when the 

product is generated via importation rather than local manufacturing, 

Article 27 of the TRIPS Agreement states that "patents shall be 

available and patent rights enjoyable without discrimination as to 

whether products are imported or locally produced," and hence, the 

historical foundation for the existence of compulsory licensing will 

not be considered in this paper. The available data suggests that 

this provision is rarely used and applied even if it is legislated. 

2.5 The Dual Nature of Technology Transfer 

2.5.1 Implications on Developing Countries 

Technology transfer among MNCs and TNCs takes two 

forms. First, through an internalized mode of transfer wherein 

diffusion of technology starts from the head office to the MNCs and 

TNCs branches in other countries. Second, through externalized 

mode of transfer where MNCs and TNCs sell their technology to 

other businesses and institutions. In the internalized mode of 

transfer, MNCs and TNCs provide their affiliates from other countries 

with a means to duplicate their production by instituting their 

technology in their subsidiaries. For instance, Dell in the UK 

establishes a manufacturing plant for its electronic parts in Taiwan 

and in order to have that standard quality, Dell UK provides the 

technology to Dell Taiwan. Thus, the movement of technology is 

within the same company in order to operate and perform their roles 

in the production process. 

This is differentiated from externalized mode of transfer 

wherein MNCs and TNCs sell the technology to other institutions 
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through franchising, licenses, minority joint ventures, original 

equipment manufacturing arrangements, technical assistance, 

capital goods, and sales and subcontracting. In this manner, the cost 

of investing in the R&D is recuperated from the sales. Unlike the 

internalized mode of transfer, externalized mode of transfer 

necessitates better regulatory laws in terms of IPR and patenting. To 

that extent, they are bounded by the parameters set forth by the 

owner of the technology. What usually transpires is that MNCs and 

TNCs who owned the technology are more efficient than second-

hand owners because of the lack of management and skills support 

that are needed to efficiently operate the technology.249 Moreover, 

the competence of the licensee in technology transfer is an 

important consideration in externalized mode of transfer. That is, the 

more competent a licensee is, the greater the chance of transferring 

the technology.250 

Parameters are set in choosing the licensee in technology 

transfers because of the advantages and disadvantages of having 

the rights of the technology transferred. Accordingly, internalized 

mode of transfers can be advantageous in several manners. 251 

First, internalized mode of transfer is cheaper because the MNCs 

and TNCs carry the cost of the equipments and subsidiaries are 

aided financially to train , develop, manage and use the technology. 

Since most subsidiaries come from the LDCs, the capability of 

supporting these technological breakthroughs is limited but MNCs 

and TNCs mostly cover up for the cost. Second, national 

249 United Nations Conference on Trade and Development (UNCTAD) (1999a). 
World Investment Report 1999: Foreign Direct Investment and the Challenge of 
Development (Geneva: United Nations), United Nations publication, Sales No. 
E.99.11.D.3, 203 
250 United Nations Conference on Trade and Development (UNCTAD) (2001). 
Transfer of technology. UNCTAD Series on issues in international investment 
afreements (New York and Geneva: United Nations), 11.A.1, 13. 
2 1 United Nations Conference on Trade and Development (UNCTAD) (2000a). 
World Investment Report 2000: Cross-border Mergers and Acquisitions and 
Development (Geneva: United Nations), United Nations publication, Sales No. 
E. 00. 11.D. 20, 17 4-176. 
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governments can exploit the technology and expand it to other 

domestic institutions. However, most MNCs and TNCs invest only in 

countries that have solid IPR and patenting laws that would 

safeguard them from such exploitation. Third, the availability of 

support of these advanced technologies is provided by the MNCs 

and TNCs. Consequently, the speed of transfer is one of the primary 

advantages of technology transfer which renders the access of 

technology of subsidiaries gain better leverage against the 

competition. 

However, while the advantages of diffusing technology 

through the internalized mode of transfer are many, there are also 

disadvantages that licensees encounter. First, while the MNCs and 

TNCs carry the financial burden of developing the technology, the 

host economy pays for the package including the technology, brand 

name, the training and the management needed to have the 

technology operational. Since most of the subsidiaries have already 

instituted management and technological infrastructure, upgrading 

into a new system may prove to be more expensive than 

externalized mode of transfer. Second, the hesitance of MNCs and 

TNCs to partake with the technology with the fear of exploitation 

brings them to hold back on certain information as well as rights to 

the technology. The fear of having the technology being spilled over 

to other domestic industries propels MNCs and TNCs to withdraw 

full support to the transfer. 252 However, despite the authority held by 

MNCs and TNCs on the technology, domestic governments have 

the power to regulate in the process through its laws and policies on 

IPR and patenting in order to gain the maximum benefits that can be 

derived from the transfer.253 

252 United Nations Conference on Trade and Development (UNCTAD) (1999a) . 
World Investment Report 1999: Foreign Direct Investment and the Challenge of 
Development (Geneva: United Nations), United Nations publication, Sales No. 
E.99.11.D.3, 210. 
253 Ibid. 
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The importance of legal provisions that can safeguard the 

owners of technology is one of the primary criteria in the choice for 

the transfer of MNCs and governments of developed countries. 

Equally important in considering a country for possible transfer of 

technology is the level of its existing technological development, 

potentials to absorb the technology diffusion and indigenous 

capacity to boost the benefit of the technology imported. Developing 

countries have to be free at least in the long run from dependency 

on others in technology and start to build up on their internal 

potentials to acquire capabilities similar to that of the developed 

countries. Alongside, they have to adopt incremental mode of 

technology acquisition and production, by focusing on light and 

relatively simple technologies, before going for the more complicated 

and heavy ones. 

It is also noteworthy that, technology is interdependent with 

the capability of all countries or firms concerned to manage both its 

technological and non-technological aspects to work side by side. 

For instance, technology is successful in modern economies 

because of their ability to adapt and institute the other necessary 

non-technological elements even before the technology is built One 

of the most crucial non-technological elements necessary for 

benefiting from a technology is the development of appropriate laws 

that would govern and regulate the process of its exploitation by its 

inventors, investors and consumers. Needless to say, binding laws 

are essential in the success of technology transfer. 

Meanwhile, creating and regulating appropriate environment 

for competition improve the performance of companies in the 

process of acquiring and developing technologies. This process 

111 



entails proper liberalization policy, because it essentially allows the 

transfer of technology to be less restrictive. 254 

As often maintained, IPR and patenting laws are necessary 

for countries to attract investors and hence increase the likelihood of 

technology transfer both from governments and MNCs and TNCs. 

IPR laws which have been negotiated in the TRIPS Agreement 

needs further reinforcement in the domestic level. One of the 

common complaints has been the weak enforcement of the law and 

the almost non-existent punishment provisions for violators. 

Countries such as India, China and Brazil have, for instance, 

threatened to issue compulsory license provided in the TRIPS 

Agreement in order to get better deals with respect to their countries' 

products particularly in pharmaceutical sector. To address such 

concerns, WTO Member countries need to set boundaries on 

parallel imports to their territories individually even if it is not clearly 

indicated in the TRIPS Agreement, since there are no restrictions of 

parallel imports of products embodying protected rights because 

Article 6 and Doha Declaration 5( d) clearly clarifies that each 

Member states can choose to deal with exhaustion in intellectual 

property rights in their countries in a manner that suit their domestic 

policy objectives except the responding party has grossly violated 

fundamental principles of non-discrimination.255 In that way, the 

extent to which license for technology is given is affected by the 

national policies as well as the regulatory laws of the country. 

Moreover, the success of technology transfer is also affected by the 

domestic business market as well as the complexity of the economic 

system of the country as well as the policies of the government 

towards FDI. 

254 Naresh Kumar and S. Krishnan Marg, 'Foreign Direct Investment and 
Technology Capabilities in the Developing Countries: A Review' (2000) 23 
International Journal of Public Administration 1253, 1253-68. 
255 Wilfred Do/fsma, 'IPRs, Technological Development and Economic 
Development.' (2006) 40(2) Journal of Economic Issues 333, 333-42 
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External technology transfer is more complex in developing 

countries than internal transfer since technology holders usually 

prefer to transfer technology to their affiliates. The lack of financial 

and skilled human resources to manage the new technology in many 

developing countries is another challenge in the external mode of 

transfer. Some local firms may no longer need new technologies 

because they already have it, while some prefer not to adopt a new 

technology due to its complex requirements like the necessary 

advanced learning process which their human resources have to 

undergo, the cost of which the companies might not be able to 

afford. 

In order to further facilitate the flow of technology, transnational 

corporations are encouraged to actually consider those less 

developed or developing countries that have done fairly good in the 

provision of necessary infrastructural and legal requirements. In the 

meantime, governments in such countries should take initiatives for 

R&D and technological advancement in order to gain competitive 

advantage among other players in the world market. However since 

many developing countries are not capable of adapting advanced 

technologies due to their inability to provide the aforementioned 

among other things, TNCs focus on internalized transfer of 

technology to help these countries gradually open up to new 

opportunities while saving cost and time in improving human capital 

skills and increasing their knowledge. 

2.5.2 Implications on Developed Countries 

Technology holders usually prefer the internalized mode of 

technology transfer especially in the developed countries in order to 

avoid the risk of having many competitors in the world market and 

the areas where technology changes rapidly. 256 There are always 

256 S. Lall, The Interrelationship between Investment Flows And Technology 
Transfer: An Overview of the Main Issues (UNCTAD, ITDITEC/1, Geneva, 1992) 
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barriers to technology transfer. That is why transnational companies 

are not assured of the success of the process even if most of its 

advantages are evident in developed countries. Governments have 

the authority to regulate technology transfer: the opening up of 

developing countries to liberalization and hence technology transfers 

necessitated the need for governments to institute laws and policies 

that would guide technology transfer in order to ensure that domestic 

industries benefits from the transfer. 257 

The rise of I PR and patenting laws rose alongside with the 

rise of technology transfer in the 1990s. The rise of technology 

transfer has been predominantly influenced by FDls. This is 

particularly true in the case of internalized mode of transfer. 

However, while FDI is a measure to predict the flow of technology 

transfer, it does not necessarily reflect the real number of technology 

transfers that transpired.258 In most situations, organizations are 

cautious on the technology being transferred: those that require 

higher levels of tacit knowledge, which are usually done through 

internalized mode of transfer. For instance, US corporations usually 

have varying number of technology transfer depending on the nature 

of the industry: for fabricated materials, about 44 percent of them are 

transferred while 97 percent are accorded to non-electrical 

machinery. Consequently, Germany and Japan have the same 

trend: they tend to have higher internal transfer of technology. 259 

However, for most less developed Asian countries, restrictions on 

4-6; see also UN!TCDM (World Investment Report 1992, Transnational 
Corporations as Engines of Growth, New York, 1992) 154-155 
257 Richard Florida, Sung Deuk Hahm, and L. Christopher Plein 'The Politics of 
International Technology Transfer: Lessons from the Korean Experience' (1994) 
22(2) Policy Studies Journal 311 , 311-321. 
258 Jamuna Agarwal et al. , Globalization, Foreign Direct Investment, and 
Technology Transfers: Impacts on and Prospects for Developing Countries (1998) 
12. 
259 Ibid 35. 
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technology transfer are more pronounced because of questions on 

resources. 260 

In South Korea for instance, foreign direct investments have 

been less important and have contributed a little to its economic 

growth. Unlike in other developing countries, external borrowing 

was more beneficial in South Korea than allowing large corporations 

to directly invest in the country. Foreign direct investment was easily 

rejected since government interventions have made most industries 

in South Korean to be more strategic and sensitive when it comes to 

economic planning and implementation.261 The independence of 

South Korea was indeed possible because they could produce and 

create the technology they needed instead of receiving it from other 

countries. 

2.6 Conclusion 

Having exhaustively explored the various assertions from different 

literature sources on transfer of technology as it concerns both 

developed and developing countries under the TRIPS arrangement, 

it is clear that the application of science, technology is considered to 

be one of the most important factors in human lives, particu larly in 

relation to economic activities both domestically and internationally. 

Since it has been identified that technology transfer is, in its rigorous 

sense, a structural process of learning, its key components can be 

identified as knowledge derived from real-world experience together 

with human expertise capable of transforming that knowledge into 

action . To that extent, a successful technology transfer requires that 

coordination between technology developers and users is built, there 

is a facilitative environment that is supportive of entrepreneurship 

260 Ibid 38. 
261 R. Mardon, 'The State and the Effective Control of Foreign Capital: The case of 
South Korea' (1990) (1990) 43 World Politics 111, 111-38; see a/so H. Pack and 
L. E. Westphal, 'Industrial Strategy and Technological Change' (1986) 22(1) 
Journal of Development Economics 87, 87-121 . 
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and networks, and there must be collaborations that provide referral 

links for information, finance and other pertinent resources. 

Since it has been stressed in this Chapter that technology transfer 

has three major stages, all the three stages require a strong 

challenge of willingness, capabilities and inhibiting factors of the host 

country where the technology is transferred. This concern arises out 

of the sheer need to address issues such as limitations of the 

technology on the recipient country as well as the benefits that can 

be derived by the transferor. It is also important that a legal 

parameter is set aimed at determining the extent to which the 

transfer must be made to the recipient country either a developing 

country to a developed country or developed country to a developing 

country. While Rosenberg has pointed out that technological 

innovations are influenced by two distinctive forces such as 

technological and commercial innovations, there should be a 

considerable measure to see that both innovations are developed if 

they lack commercial viability. Technological innovations, therefore, 

work hand-in-hand with commercial technology. 

Thus, a concrete effort should be made to make sure that, since the 

affordability of technological development is difficult to manage 

mostly for developing countries' firms and organizations, the cost of 

diffusion and innovation do not reduce the profitability of firms both 

within the developed and developing countries. Since there are risks 

in transferring technology, an adequate measure should be taken to 

make sure that risks in technology transfer are reduced by providing 

clear legal parameters in the agreement regarding the scope and 

limitations by which parties can act before, during and after the 

transfer especially where technology transfer involves a licensing 

agreement among parties. 
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Governments in both developing and developed countries must 

continue to play a role in the transfer of technology particularly in 

terms of imposing conditions on the acceptance of technology by a 

country; coercion of the domestic industry or political forces in the 

importation of technology; involvement in direct import activities 

regarding new technologies; and participation in direct negotiations 

about the mechanics of importing the technology, whilst strictly 

following certain rules or standards of the host country or 

international organizations. 

Conclusively, it is important to stress that intellectual property rights 

and patent protection have significant effects on technology transfer 

to both developing and developing countries because technology 

transfer from developed to developing countries is encouraged by 

higher levels of intellectual property protection for three reasons 

such as the publication of patents which provides the background 

information needed to stimulate new inventions in developing 

countries; the existence of patent protection convinces developed 

countries' patent owners to engage in licensing arrangements or to 

undertake foreign direct investment in developing countries; and 

finally improvements in intellectual property protection in developing 

countries can create the incentives for developed countries' 

businesses to invest in new product research in medicines to cure 

tropical diseases, that lack the economic justification to undertake. 
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CHAPTER THREE: IMPLICATIONS OF INTELLECTUAL 

PROPERTY RIGHTS ON TECHNOLOGY TRANSFER 

3.1 Technology Transfer 

3.1.1 Technology Defined 

This Chapter critically examines the various contentions on 

intellectual property (IP) rights on technology transfer and the 

various forms and method of technology transfer. It also examines 

technology provisions in international law and the TRIPS Agreement 

and factors affecting technology advancement in developing 

countries. Thus, it provides historical overviews of IPRs, TRIPS, 

patenting, and their connections with technology transfer to 

developing countries. 

A very broad view of the definition of technology was adopted 

by the UN intended to accommodate the aspiration of those 

countries currently undergoing technological development 

processes. Technology in this case is referred to as the combination 

of equipment and knowledge.262 A more functional definition of 

technology appears to have been adopted by developed countries to 

mean a systematic application of science or other systematized 

knowledge that translates to application of tasks. The Organization 

of Economic Co-Operation and Development (OECD) defined 

technology as a "systematic knowledge for the production of a 

product, application process and or the rendering of service, which 

included integrated managerial and marketing techniques."263 

Mugabe and Clark assert that technologies are a spectrum of 

entities such as information on plant layout, procedural knowledge, 

the creation of feasibility studies, construction of plants and the skills 

262 See UNCTAD, 'Planning the Technological Transformation of Developing 
Countries' (1981 ) U.N. Doc. TD/B/C.6/50. 
263 See the Negotiations for an International Code of Conduct on the Transfer of 
Technology, UN. Doc. TD/CODE TOTIC.1 WGllCRP.3 (1979). 
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involved with management, selling and marketing, and 

distribution.264 Crespi and Straus state that technology includes 

techniques and products borne out of agriculture and industry 

including the necessary technologies to make these processes and 

products a reality.265 

The definition of technology can be diverse. It can mean the 

production of an output with better efficiency. It can be specific with 

multiple sub-processes so structured that inputs operate via a value 

chain. It can be specialized production processes, management 

techniques, marketing and financial methods, organizational 

structures, or a hybrid of these that improve productivity or value of 

outputs. For this reason, technology may mean formulas, patents, 

and blueprints and so on. Technology can broadly mean information 

passed on to personnel that would be essential to their productivity. 

Sometimes though, personnel know-how as technology can mean a 

training module that they have to learn from to acquire the 

information. 

Technology can also be distinguished as embodied or 

disembodied . Embodied technology could be in the form of 

information that make-up the products. Disembodied technology is 

mostly codified information accessed by know-how processes. 

Some products can easily be reverse engineered to determine the 

underlying processes, such as pharmaceuticals and software 

programs. Other products that have complex machineries and 

financial services have technological secrets that have deeper sub-

processes that cannot be reverse engineered. 

264 J. Mugabe and N. Clark, 'Technology transfer and the Biodiversity Convention: 
Issues of Conservation and Sustainable Use' (1996) 14 (3) Science, Technology 
and Development 1, 1-31. 
265 Crespi, R. S. and J. Straus 'Intellectual Property, Technology Transfer and 
Genetic Resources: An OECD Survey of Current Practices and Policies' (1996) 
<http:llwww.oecd.org/dstilstils_tlbiotechlprodlipr.pdf> at 5 June 2006. 
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3.1.2 Characterizations of Technology 

This is a process of movement of new technology from one 

party to another, specifically from the creator of the technology to 

users who, in turn utilize it in their production functions. There is yet 

to be a general consensus on what technology transfer should mean 

despite years of discussion by the United Nations panel.266 

However, specific definitions include the "transmission of know-how 

to adapt to local conditions". 267 Another defines it as a "process 

where science and technology are diffused throughout human 

activity". 268 

Mugabe and Clark269 caution however that others may think 

that technology transfer is a mediocre process; they are of the 

opinion that it is a complicated flow of production elements coupled 

with the movement of information, skills and capital structures for the 

creation of a product or the use of procedures to create a product or 

a service. 

Pedro Roffe270 emphasizes that documented technology 

transfer from private enterprises is a business operation that 

materializes through inter-company arrangements and includes 

knowledge transfers seen in the products, or as concepts, 

techniques and knowledge itself. This can be done through 

covenants like authorizing, collaborating and dealerships. 

Technology transfer can occur via long or short distances between 

266 Further Consultations on a Draft International Code of Conduct on the Transfer 
of Technology, UN. Doc. TD/CODE TOT/56, (1999) . 
267 Erdener Kaynak, Transfer of Technology from Developed to Developing 
Countries: Some Insights from Turkey, in A Cosku Samii (ed.) Technology 
Transfer (1985)155. 
268 Harold Brooks, National Science Policy and Technology Transfer, in NSF, 
Conference on Technology Transfer and Development (1966) . 
269 Mugabe and Clark, above n 264, 1-31 . 
270 Pedro Roffe, 'Transfer of technology and competition policy in the context of a 
possible multilateral investment agreement' in Picciotto, S and Mayne R (eds) , 
Regulating International Business: Beyond Liberalization (1999)151 . 
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two ordinary firms or through the transfer of production processes 

between subsidiaries of multinational corporations. 

In any case, these definitions agree that a functional 

component is prerequisite to implement technology transfer where 

"the recipient country acquires the capability to manufacture the 

product itself whose quality is comparable to that manufactured by 

the technology supplier."271 Technology transfer then is transmitted 

here in terms of the development of personnel production and 

output. To do this, the technology should not only be transferred but 

absorbed if it should be maintained for functional purposes. 

Transference may be costly, but absorption is more expensive since 

technology should be infused to the recipients themselves. 

3.1.3 Technology Transfer Methods 

Figure 3. Tec/Jnology Transfer Channels 

Source Country 

---Trade in Goods & 

Source-Country 
Policies 

FDI and Licensing 

POLICY FIT 

National Policies 

SUCCESSFUL TECHNOLOGY 
TRANSFER TO DEVELOPING 

COUNTRIES 

:Movement of People 

International 
Cooperation 

271 Eric W. Hayden, Technology Transfer to East Europe -- U.S. Corporate 
Experience, (1976) 23. 
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Methods from which technology transfer can occur are 

numerous. Exports can be a potential method transferring 

technology through information and so are the trades of goods and 

services. Technological information is part of the gain in exporting 

goods and processes; while information gained from import trades 

improves the local processes in production. FDI is one of the major 

methods employed by multinational corporations because it directly 

involves technological and information transfer to their subsidiaries. 

This method of transfer is so prominent because it is cost-effective in 

the part of the corporation. However, the downside of FDI is that 

there is a good possibility that technology can leak out to the host 

economy, and thus create immense competition for the multinational 

corporation. The third method is technology licensing, which 

requires direct trade of knowledge between firms undergoing joint 

ventures. This occurs between firms that may merge in the future or 

are planning to undertake joint projects together from which the firms 

involved would profit from. 

The preferred method is employed by considering several 

factors, which of course includes the degree of IPRs protections, 

costs, projects to be ventured on, environment and other 

government regulations. Direct facilitators also include copyrights, 

trade secrets, patents and trademarks. The methods of technology 

transfer however are discussed in this thesis. 

3.1.3.1 Trade in Goods 

The Charter on Multilateral Agreement on Trade in Goods 

Annex 1A is one of the constitutional documents of the WTO created 

on the 15th of April 1994.272 WTO Members have agreed about their 

common goal in the optimization of resources especially in 

international commerce and trade regulations as well as their 

272 Philip M. Nichols 'Outlawing Transnational Bribery through the World Trade 
Organization. ' (1997) 28(2) Law and Policy in International Business 305, 305-81 . 
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economic endeavors. These members look forward to the 

attainment of improved standards of living, human capital efficiency, 

income and benefits allocation, goods and services production and 

expansion. 

Innovative knowledge and production of goods in international 

trade can be transmitted across borders.273 Since economic growth 

can be easily achieved through the use and application of 

technological advancement, developing countries should utilize 

technology transfer in accordance with international policies in order 

to avail the resources they need. Constraints in adopting technology 

are inevitable. For example, a country may have difficulty in 

acquiring the needed infrastructure due to the limited per-capita 

income which is a major determinant of international differences.274 

However, if such a country considers a more open international 

trade, it would be able to lower such barriers and therefore 1 increase 

growth. 

lndeed 1 trade of goods benefits international transfer of 

technology for it allows developing countries to access and improve 

their machinery, equipment and other infrastructures. The 

acquisition of technology in developing countries amounts to 

adapting existing methods to local circumstances.275 Many 

developing countries are faced with critical challenges with regard to 

their openness to international trade policies. In attracting 

technology, they need to have a strong absorptive capacity, be able 

to adapt foreign technology and ensure that changes brought by 

new technologies benefit both local and national economic 

processes. The high cost of investment in technology transfer and 

273 Gene M. Grossman and Elhanan Helpman, Innovation and Growth in the 
World Economy (1991). 
274 Stephen L. Parente and Edward C. Prescott, 'Barriers to Technology Adoption 
and Development' (1994) 2 Journal of Political Economy 298, 301 . 
275 Robert E. Evenson and Larry E. Westphal, "Technological Change and 
Technology strategy' in Jere Behrman and T.N. Srinivasan (eds), Handbook of 
Development economics (1995), p.22. 
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the uncertainty of returns require developing countries to adopt new 

techniques to avoid risks. In order to maximize the utilization of new 

technology or process, producers should know how to improve the 

modern technology while they exploit it and apply it into their 

industries.276 Domestic firms in developing countries that have R & 
D programs, research laboratories and infrastructures, and a sound 

basis of technical skills and human capital find the acquisition of 

technology from foreign countries easier and more readily 

available.277 These factors also reduce the costs of adaptation, 

imitation and additional innovation processes. 

3.1.3.2 Trade in Services 

This method is one of the results of market liberalization 

where companies in different countries trade in a global market. The 

rationale behind this method is that export and import services may 

be the means of more speedy exchange of technological 

information. This is based on the concept that new products come 

from new ideas, and thus, through international trade, participating 

economies may transmit and acquire embodied information 

regarding such products. Imported capital or technological services 

may also enhance production growth. 

As part of a company's quest for a greater advantage in an 

international market, they invest in R & D to come up with new 

innovations. Creation of new innovative products may meet the 

demands of consumers because they prefer to buy products of high 

quality even with a higher price. In this regard, models for 

endogenous growth play a crucial role in technological change.278 

Also, an increase of production growth with low cost of innovation 

276 James R. Tybout, ' Manufacturing Firms in Developing Countries: How well do 
they do and why?' (2000) 38 Journal of Economic Literature 11, 13. 
277 Maskus, above 190. 
278 See G. M. Grossman and E. Helpman, Innovation and Growth in the World 
Economy (1991 ). 
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tends to yield a company with higher revenues. Moreover, one of 

the causes for the existence of the diversity in per capita income in 

an international setting is barriers to technology adoption.279 The 

propensity of these technology barriers may be decreased through 

international trade by the use of reverse engineering by local 

companies and by allowing them to have a greater access to new 

machinery and equipment. 

Based on the findings of Coe and Helpman, the total 

productivity factor (TPF) of importing countries may be increased by 

foreign R & D incorporated in traded goods and services. 280 Note 

that when a country participates in international exchange, it is likely 

to produce a more skilled labor force. When a developing country is 

engaged in international trade with a developed country, it may lead 

to a significant increase of its TPF.281 In the light of these views, it 

can be ascertained that open trade policies play a crucial role in 

technological transfer among developing countries. They usually 

adapt their existing methods for technology transfer to their local 

economy. 282 

In addition, it is necessary that manufacturers who acquire 

the new technology should learn how to utilize it for profit such as 

gradually increasing its production using the new technology while 

assessing its profitability in the industry.283 Technological distance 

of a particular country from the international market boundary is also 

crucial to the acquisition of information regarding the production 

279 See Stephen L Parente. and Edward C. Prescott, 'Barriers to Technology 
Adoption and Development' (1994) 102 Journal of Political Economy298, 298-21. 
280 See David T. Coe, and Elhanan Helpman , "International R&D Spillovers, " 
~1995) 39 European Economic Review 859, 859-87 

81 See Maurice Schiff and Yanling Wang and Marcelo Olarreaga, 'North-South 
and South-South Trade-Related Technology Diffusion: An Industry Level Analysis 
hResearch Working Paper# 2861, World Bank 2002) 240 

82 R.E Evenson and L. Westphal, 'Technological Change and Technology 
Strategy' in H. Chenery and T.N. Srinivasan, (eds) (1995) 3 Handbook of 
Development Economics 2211, 211-99. 
283 James R. Tybout, 'Manufacturing Firms in Developing Countries: How Well Do 
They Do and Why?' (2000) 38 Journal of Economic Literature 11, 11-44. 
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systems.284 Furthermore, in the case of the OECD Members, 

investment in R & D is more effective with respect to its TPF than 

openness to trade. Conversely, openness to trade had a more 

positive effect than did investment in R & D in North-South trade.285 

Still in case of North-South trade, according to Schiff and Wang, 

trade liberalization has a positive effect on TPF in low R & D 

intensive industries and in industries which are R & D-intensive, R & 

D has a relatively smaller positive effect than openness to trade.286 

3.1.3.3 Foreign Direct Investment (FDI) 

This method has proved to be effective in facilitating 

technology transfer among countries especially in the case of 

developing countries. FDI provides them with more access to more 

efficient technologies, which makes them more competitive. It may 

also result in imitations or technology spillovers because of turnover 

and vertical linkages. This is the case where most MNEs transfer 

production technologies to local firms who are their suppliers of 

intermediate goods or buyers of their output. Countries evidently 

utilized vertical technology transfer which resulted in the transfer of 

technical information among foreign buyers. This transfer was 

recorded to have been utilized by firms in industrialized countries 

which buy the products of deveioping countries' firms and later claim 

these products as their own, then sell them under their own brand 

names. This shows that FOi may result in an occurrence of 

substantial technological diffusion among countries. 287 

FDI by MNCs in developing countries results in the transfer 

and diffusion of technologies because most of these large 

284Wolfgang Keller, 'Geographic Localization of International Technology Diffusion ' 
12002) 92 American Economic Review 120, 120-142. 

85 See Maurice Schiff and Yanling Wang, 'On the Quantity and Quality of 
Knowledge: The Impact of Openness and Foreign R&D on R&D Spillovers' (2002) 
World Bank, mimeo. 
286 Ibid. 
287 See Magnus Blomstrom and Ari Kokko , "How Foreign Investment Affects Host 
Countries (Working Paper No. 17 45, World Bank PRO, 1997) 
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companies usually bring with them their own technologies or 

processes that make it possible for them to operate and perform 

effectively. 288 Technology transfers may also arise from turnover 

and vertical linkages among companies. However, econometric 

studies support a more diverse set of conclusions. Although 

developing countries need innovative processes and new 

technologies, transfers of technology by MNCs for them to be more 

productive do not always produce positive results. Local firms are 

negatively affected because large companies usually attract more 

customers. MNCs are also given more opportunities to succeed in 

the business environment, especially when they are able to build 

their company integrity. These large companies may improve one 

industry whilst the others may find it difficult for them to follow trends 

and changes.289 

The operating characteristics of subsidiaries in the MNEs 

sourcing networks of the parent differ from those that are prevented 

from integration by policy barriers such as domestic content 

requirements and mandato1y joint ventures. 290 These characteristics 

include quality-control procedures to global best practices, proximity 

of technology speed with which production processes are brought to 

the frontier, size of the plant and cost of output.291 To ensure 

effective management, small- and medium-sized enterprises (SMEs) 

focus on human capital performance and financial analysis. There 

are other external factors that affect SMEs subsidiary performance. 

288 Maguns Blomstrom and Ari Kokko, How Foreign Investment Affects Host 
Countries (1997). 
289 Ari Kokko, Ruben Tansini, and Mario Zejan, Trade Regimes and Spillover 
Effects of FD/: Evidence from Uruguay (1997); Brian J. Aitken and Anne E. 
Harrison, 'Do domestic firms benefit from direct foreign investment? Evidence 
from Venezuela ' (1999) 89 American Economic Review 605, 606. 
290 Theodore Moran, 'How does foreign direct investment affect host country 
development: Do we already know the answer? Using industry case studies to 
make reliable generalizations; In: Magnus Blomstrom, Edward M. Graham, and 
Theodre Moran (eds), The Impact of Foreign Direct Investment on Development 
(2004) . 
291 Ibid. 
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Keith & Nakos292 found that SME subsidiary financial and non-

financial performance evaluations were influenced by firm size, legal 

restrictions and the nationality of employees. The performance of 

SMEs subsidiaries are affected by theoretically predicted mode 

choice. Some entering markets report lower performance due to 

increased legal barriers to the entry mode choice while some report 

higher performance when the perceived legal restrictions on mode 

choice were low. 

Studies also show that the existence of MNEs in a local economy 

has a positive impact upon the local firms in such an area in the 

sense that the high presence of MNEs tends to make local firms 

more productive.293 However, some locally-owned firms tend to be 

less productive with the existence of MN Es in their local market. 

3.1.3.4 Technology Licensing 

Licensing is where a country or a firm is given the right to 

acquire the production or distribution rights of a certain firm, as well 

as the embodied technical information and know-how. This method 

is usually utilized within related or unrelated companies or among 

joint ventures. This is one of the major sources of international 

technology transfer especially in developing countries. 294 Similar to 

FOi, there are determining factors to consider in using this licensing 

method. These include the market size, expected growth, proximity 

of the participating countries, abundance of human capital and 

investment, the ability to pay licensing costs involving rents and the 

probability that proprietary technologies will leak to the host 

economy. Furthermore, the existence of R & D programs and 

292 Keith Brouthers, & George Nakos, 'SME Entry Mode Choice and Performance: 
A Transaction Cost Perspective ' (2004) 28(3) Entrepreneurship: Theory and 
Practice 229, 229-47. 
293 See Ari Kokko, Ruben Tansini and Mario Zejan, 'Trade Regimes and Spillover 
Effects of FD/: Evidence From Uruguay' (1997) 137 Weltwirtschaftliches Archive 
124, 124-49. 
294 See Carlos M. Correa, Can the TRIPS Agreement Foster Technology Transfer 
to Developing Countries (2003). 
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recognized engineering skills, again proved to be the cause why 

some countries are more likely to receive licensing agreements than 

the other countries. 295 Despite the similarities however, foreign 

companies prefer to utilize FDI because of the high probability in 

technology licensing of industrial espionage. To avoid this 

circumstance, foreign firms sometimes do not use technology 

licensing at all.296 

3.1 .3.5 Movement of People 

The movement of people to and from a foreign country to 

study and work for a certain period is also a method of ITT. It may 

be used to describe a concept of a labor turnover where MNEs 

transfer production technologies to local firms which produce 

intermed iate products, and which have no sufficient production 

facilities. Stud ies show contradicting information about the limitation 

of intra-national labor turnover from MNEs to local firms. Some 

suggested that it is limited while others find the contrary. 297 

Although labor turnover may be considered one of the ways for 

technology diffusion, it is still dependent on the capability of local 

companies to acquire and apply and establish new technologies.298 

The mobility of human resources from one country to another 

makes it possible for technology to be transferred. Continuing 

education in technology transfer results in maximizing the potential 

of human capital. Thus, enabling people to become "tradable" ones, 

who can be assigned or employed to another place in order to 

perform specialized tasks. Some countries encourage trained 

295 See Gulfing Yang and Keith E. Maskus, 'Intellectual Property Rights and 
Licensing: An Econometric Investigation' (2001) 137 Weltwirtschaftliches Archive 
58, 58-79. 
296 Maskus, above 190. 
297 See Yung Whee Rhee, 'The Catalyst Model of Development: Lessons from 
Bangladesh's Success with Garment Exports ' (1990) 18 World Development 333, 
333-46. 
298 See Kamal Saggi, 'Trade, Foreign Direct Investment, and International 
Technology Transfer: A Survey' (2002) 17 World Bank Research Observer191, 
191-235. 
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human capital to emigrate in order for the country of origin of 

technology to benefit from the contributions (new knowledge or 

discoveries) of the host country, while others attract potential 

employees and offer more incentives to operate or improve the 

technology they have. As a result, emigration increases the 

possibility of having the most effective workforce or it can also affect 

those countries that have the majority of skilled and talented workers 

leaving their own country. 299 

3.1.3.6 Other Methods of Technology Transfer 

A turn-key package is another method for technology transfer 

which was utilized as early as the 1970s where the transfer was in 

the form of packages. In this method, the supplier provides all the 

necessary materials needed, ranging from the machinery, building 

and management expertise to plans of production where the 

recipient only has to go to the plant site and technically turns the 

key. In most cases, the recipients, which are mostly developing 

countries, were only given the chance to select the parts of the 

package they need. 300 

Technology transfer may also take place through joint 

venture agreements where there are joint management and 

marketing, profit sharing, servicing, production and pooling of assets 

of firms. It is a way of transferring technology through technical 

liaisons and training, and operational support from the parties 

leading to technical changes by the recipient. Foreign investors are 

very critical in participating in joint ventures and partnerships with 

companies in developing countries. Their willingness to enter into 

299 See Gur Ofer, & Victor Polterovich, 'Modern Economics Education in TEs: 
Technology Transfer to Russia. ' (2000) 41 (2) Comparative Economic Studies 5. 5-
36. 
300 See Handbook on the Acquisition of Technology by Developing Countries 
1975, UN. Doc UNCTADITT/AS/5 (1977). 
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joint ventures is conditioned upon the acquisition of majority capital 

stock ownership by the TNC. 

Another way of technology transfer is the purchase of 

equipment. This method is commonly used by many companies in 

transferring technology. The transaction of the participating 

companies basically involves the payment of initial capital 

investments by the buyer. The buyer then later pays for necessary 

expenses for the maintenance of the acquired technology. 301 

A management contract is another method of technology 

transfer, which is primarily based on the concept of know-how. 

Through this method, foreign experts are employed to show certain 

technical operations and the mechanics of production processes. 

Finally, government aids may contribute to technology 

transfer in the form of technical assistance, such as technical 

cooperation grants and students' fellowship,302 which was found to 

be relatively ineffective when compared to the transfer of TNCs. 

Various international organizations were also formed to 

address the growing need of technology transfer. Among these is 

the United Nations Conference on Trade and Development 

("UNCTAD") . This was established to decrease the technological 

barriers between the members of the UN.303 The establishment of 

UNCTAD is focused on the promotion of economic development 

through international trade between members of the UN.304 As part 

of the execution of its function to promote technology transfer 

301 See R. Kaplinsky, Technology Transfer, Adaptation and Generation: A 
Framework for Evaluation, in Manas Chatterji (ed.) , Technology Transfer in the 
Developing Countries (1990) . 
302 See Recent Trends in International Technology Flows and Their Implications 
for Development, UN. Doc. TDIBIC.61145 (1988). 
303 Pease Jeffries, 'Regulation of Transfer of Technology: An Evaluation of the 
UNCTAD Code of Conduct' (1973) 18 Harvard International Law Journal 309, 310. 
304 Handbook on the Acquisition of Technology by Developing Countries 1975, 
U.N. Doc. UNCTADITTIAS/5 (1977). 
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between developed and developing countries, UNCTAD conducted 

researches showing the problems of technical diversities among 

countries and gives strategic recommendations to decrease and 

avoid such problems. 305 

The Advisory Service on Transfer and Development of 

Technology (ASTT) was established in 1976 to facilitate transfers of 

technology. This organization is under the Transfer Technology 

Division of UNCTAD.306 Its functions range from giving advice to 

extending technical and operational assistance on the development 

and transfer of technologies to developing countries. 

3.1.4 Policy Effectiveness 

The success of international technology transfer can be 

achieved through effective implementation and appropriateness of 

policies. In the process of technology transfer, local, national and 

international pol icies should be clearly defined and upheld by the 

concerned parties. The appropriateness of policies is also an 

important consideration . Therefore, policy makers should ensure 

that they are able to identify the significance of every single variable 

in policy statements to be made. 

3.1.4.1 Source-country Policies 

International technology transfer allows countries to provide 

indirect incentives because it grants greater market access for 

products in which developing countries have a comparative 

advantage. The transfer of new technologies from one country to 

another is controlled by international policy with the objective of 

benefiting all countries through trade liberalization. The WTO 

contains such objectives. It assures foreign market access in order 

305 See Bibliography of Documents on Transfer and Development of Technology, 
UN. Doc. TDIBIC.6/INF.2/REV. 7 (1991) . 
306 Kamal M. Hagras, United Nations Conference on Trade and Development: A 
Case Study in UN Diplomacy (1966) . 
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to expand the benefits of transferring new technologies in 

developing countries from world producers. Incentives that 

developing countries receive depend on their different stages of 

development, channels of distribution and the appropriateness of 

technology to the needs of every country. One way to increase the 

benefits of technology transfer is to ensure target outward FOi. 

Other approaches include: the permission of tax deductions for 

contributions of technology to non-profit entities engaged in ITT; 

deployment of public resources to support research in provid ing 

technologies needed by developing countries; attracting MNEs to 

employ new graduates of developing countries by offering fiscal 

incentives; encouraging universities to have their students undergo 

training and recruiting students from less developed countries; and 

increasing the f low of information. 

3.1.4.2 National Policies 

National policy for technology transfer in most countries 

remains fragmented, while in some it witnessed some improvements 

at various levels and rates. The relative social payoff to alternative 

channels of the international transfer of technology sti ll has 

ambiguous direction. Thus, a fixed approach to pol icy is 

inappropriate. 307 For instance, if the relevant market is imperfectly 

competitive, it would be difficult for developing countries to choose 

between licensing and FOi. This is because most organizations 

bring with them inferior if not inappropriate technologies despite the 

fact that profits from FDI contribute to national income. If a strong 

national policy exists, it limits FOi because it requires technology 

licensing so that technology holders can increase their market power 

and prevent the technology exploitation. Thus, it creates weaker 

domestic rivals. If FOi were restricted and open technology 

307 See Kamal Saggi, 'Entry into a Foreign Market: Foreign Direct Investment 
versus Licensing' (1996) 4 Review of International Economics 99, 99-104. 
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licensing were encouraged, and if the technology owner agreed to 

transfer the technology, FOi licensing should be required. 

Economic theories may not suffice in providing information 

about ensuring the success of international technology transfer. 

Hence, history of this process may be considered a guide for policy 

makers and parties involved in the process of transferring 

technology. For example, considering the rapid growth and 

industrialization of Japan, technology transfer has produced a 

positive result due to its patent system which is effectively designed 

for both small-scale innovation and diffusion.308 Another factor that 

has driven its success was the implementation of licensing to 

Japanese firms when foreign firms transfer technology. Similarly, 

restrictions on FOi in South Korea were encouraged. They learned 

to imitate mature technologies that were in the public domain and 

took advantage of cheaply available technologies. 309 Malaysia, 

China, India, Brazil and Mexico, were also some of the countries that 

have become successful in creative imitation of new technological 

innovations. This has been the result of weak intellectual property 

rights protection which allowed firms to exploit available foreign 

technologies. As developing countries move up the technology 

ladder, local entrepreneurs and innovators are able to enjoy the 

benefits of the use of new information or processes when IPRs 

protection is not strictly implemented. To prevent abuse of 

technologies, firms have shifted to a more formal means of 

international technology transfer. However, limited IPRs protection 

can create risks for technology owners and it might discourage 

others to bring new technology to countries with a weak I PRs 

regime. As a response to this challenge, governments have 

strengthened their IPRs protection. Thus, technological 

sophistication of production processes has become mature and 

308 See Maskus, above n 296. 
309 Linsu Kim, 'Technology Transfer and Intellectual Property Rights: Lessons from 
Korea's Experience' (UNCTADllCTSD Working Paper, 2002) 

134 



countries were able to deepen and improve their strategies in 

dealing with the complexities of knowledge for effective absorption. 

These cases indicate that the nature of transferring technology 

internationally and the creation of appropriate policies is a result of 

learning from past experiences. 

3.1.4.3 International Cooperation 

Technology transfer in the international context does not only 

require effective policies but also a clear design, efficient monitoring 

strategies and discipline in the processes of attaining success. 

These provide the bases for international cooperation as 

commitment instruments and enforcement mechanisms which can 

be used to increase the credibility and impact of policies to gain trust 

and integrity. Countries are also encouraged to experiment with 

regulatory policies in order to find out which of the variables are 

needed to be kept improved or eliminated .310 In other words, 

harmonization of the detailed international policy is inappropriate 

when they do not particularly apply to a specific country or firm . 

Thus, information exchange mechanisms and multilateral 

monitoring311 should be used to identify effective policies because 

flexibility is necessary for continued improvement of the process of 

technology transfer. 

The discussions of international technology transfer in the 

WTO are linked to the concept of Special and Differential Treatment 

(SOT) of developing countries. The success and failures of the 

310 See Gerald K. Helleiner, Markets, Politics, and Globalization: Can the Global 
Economy be Civilized? (2000) <http://www. utoronto. calcis/working_papers/2000-
1.pdf. > at 30 October 2006; J.Michael Finger, The Doha Agenda and 
Development: A view from the Uruguay Round (2002); Charles F. Sabel and 
Sanjay G. Reddy, Learning to learn: Undoing the Gordian Knot of Development 
Today (2002) . 
311 Bernard M. Hoekman, 'Making the WTO more Supportive of Development' 
(2005) 42 Finance & Development 14, 14-18. 
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market depend upon the type of country policies. 312 Policies of 

technology transfer are not only concerned about the binding 

commitments but also investment integration and regional trade 

agreements. Some agreements on technology transfer also 

emphasize the financial and technical assistance aspects that are to 

be provided by MNCs to local firms. 

3.1.5 Making Technological Transfer Work 

The formula for success in a country's bid for global 

competitiveness includes the adaptation of technology from internal 

and external sources and the building of new technologies and 

processes. Technology transfer as described by developing 

countries is the most successful key for competitiveness so far. 

Therefore, what should be established at the outset is a channel 

from which technology can be transferred from one country to 

another. Access of technology includes a successful learning of 

information, its application that would translate to marketing services 

and products. This can be expensive for one party to undergo; 

hence al l parties involved in the process share the investment 

expenses. 

The processes of technology transfer often depend upon 

IPRs' protections which include trade secret laws and patents that 

may increase in cost in the transmission of technologies. The usual 

case is that technology transfer depends upon the local environment 

of the developing countries where they want the technology to be 

utilized. Suppliers may ask for higher license charges and other 

fees for diffusing or acquiring modern technologies transferred 

through their channels. This pressure by IPRs to increase its 

protection clause may hinder the development of the market and 

312 Bernard M. Hoekman, C. Michalopoulos and L.A. Winters, 'Special and 
Differential Treatment in the WTO after Cancun ' (2004) 27 The World Economy 
481, 483. 
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result in inefficiencies of products. It may also limit the access of 

competitors and potential licensees in the local market. The TRI PS 

Agreement has transformed ITT as it among other things required 

the implementation of minimum standards for the protection of rights 

that should strengthen incentives for innovation and technology 

trade in the long-term".313 Nonetheless, many developed countries 

felt that TRIPS and other WTO agreements were not enough to 

improve ITT in short term. 

There has been an increase of high technology products in 

world exports from 14% in 1980 to 23% in 1999. 314 But the increase 

was only concentrated in a few countries and regions. 315 So there is 

still a wide technological gap between developing countries and 

most developed countries. This gap can be bridged by technology 

transfer, e-commerce, and other information technology-driven 

activities that can speed up the process if implemented effectively. 

However, the key component in all technology transmission is the 

efficient transfer of skills and knowledge that should come with the 

technology, which can be more valuable than the transfer of the 

tangible technology.316 Control for the transfer by rights holders can 

result in anti-competitiveness and this is common to many countries; 

what lacks in developing countries is the legislation to reduce it.317 

313 See GATTMITO (1994), and for an Analysis of the Agreement, see UNCTAD 
11996a). 

14 See United Nations Conference on Trade and Development (UNCTAD) (1999) 
World Investment Report 1999: Foreign Direct Investment and the Challenge of 
Development (New York and Geneva: United Nations), United Nations publication, 
Sales No. E.99.11.D.3, Part I. 
315 See United Nations Conference on Trade and Development (UNCTAD) 
(2000b) World Investment Report 2000: Cross-border Mergers and Acquisitions 
and Development (Geneva: United Nations), United Nations publication, Sales No. 
E.00.11.D.20, Part I. 
316 See United Nations Conference on Trade and Development (UNCTAD) 
(1996b) Fostering Technological Dynamism: Evolution of Thought on 
Technological Development Processes and Competitiveness: A Review of the 
Literature, Document No.UNCTADIDST/9, Chapters Ill and IV. 
317 See United Nations Conference on Trade and Development (UNCTAD) (1997) 
World Investment Report 1997: Transnational Corporations, Market Structure and 
Competition Policy (New York and Geneva: United Nations) United Nations 
publication, Sales No.E.97.11.D.10, Chapter V C.2. 
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3.1.6 Technology Provisions in International Trade 

There has been a dire need for many developing countries to 

access foreign technologies that could help upgrade theirs. Various 

international instruments have been incorporated in the last two 

decades to cater for this demand. The provisions implemented 

included financing and accessibility, among others. But there is still 

the question of how these provisions can benefit these countries and 

to what extent. 

Technology provisions in international instruments can be 

distinguished by two broad categories. The first protects propriety 

technology, which at the same time creates a balance between the 

rights of the creators and users of technology. Returning to Article 7 

of the TRIPS Agreement, it is stated that IPRs enforcement must 

promote technological innovation and transfer. However, there are 

concerns regarding the lack of mechanisms of governments and 

businesses to implement this. Negotiations to operate this 

Agreement are needed in the future. 318 

The second category concerns measures to successfully 

implement technology transfer to build developing and least-

developed countries. Where national measures are the key factors 

of the first category, the second category is generally on in-built 

mechanisms which include financial provisions. For example, the 

implementation of financial cooperation and transfer of technology 

are the determinants for parties who want to comply with the control 

measures set by the Montreal Protocol. The Montreal Protocol 

refers to measures set on substances that deplete the ozone 

318 Carlos Correa Review of the TRIPS Agreement. Fostering the Transfer of 
Technology to Developing Countries (2000) TWN Third World Network 
<http://www.twnside.org.sgltitlelfoster.htm> at 26 October 2006; see also United 
Nations Conference on Trade and Development (UNCTAD) Positive Agenda and 
Future Trade Negotiations (2000c) (New York and Geneva: United Nations 
Conference on Trade and Development (UNCTAD), United Nations publication, 
Sales No.E. 00.11. D. 8, p. 230. 
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layer. 319 Different, yet interrelated levels can be analyzed from the 

features primarily found in technology-related provisions such as the 

type of technologies, the methods of implementation of transference 

and purpose that fall into sovereignty, development or conservation 

categories. 

3.1.7 TNCs in Technology Transfer 

Technology transfers often take place through contracts and 

investments of TNCs, since these organizations develop most of the 

world's technologies. 320 Though only 12% of TN Cs' research and 

development have gained commercial success, 321 they are still able 

to attain financial security and raise capital for new technological 

developments. Science and technology are even applied to 

marketing and production in this regard .322 TNCs' control of the 

world technology is not without criticism however.323 For instance, 

the TNCs usually support governments in which their operation is 

based and they clinch deals with governments in the developing 

countries only if these would benefit them, and they resist attempt 

that hinders their business.324 

3.1.8 Factors Affecting Technological Advancement 

The insufficiency of technological facilities is not the only 

factor affecting the competitiveness of developing countries in the 

319 United Nations Environment Program (UNEP) « The Montreal Protocol on 
Substances that Deplete the Ozone Layer (The Montreal Protocol) (1989) 
available at: <http://www.unep.org/ozonelmont_prt.shtml> at 20 December 2005. 
320 Bambang Kesowo Mankiewicz, Transfer of Technology: A General Overview 
on the Developing Countries' Problems and Attitudes; A Case Study on Indonesia 
(1983) 19-20 (on file at the International Legal Studies Library, Harvard Law 
School, Cambridge, MA) . 
321 John E. S Parker, The Economics of Innovation: The National and Multinational 
Enterprises in Technological Change (197 4) 52. 
322 Rutherford M. Poats, Technology for Developing Nations: New Direction for 
U. S Technical Assistance ( 1972) 
323 See Duane W Layton, 'Japan and the Introduction of Foreign Technology: A 
Blueprint for Less Developed Countries? ' (1982) 18 Stanford Journal of 
International Law171, 174. 
324 Mohammed Nuruzzaman, 'Economic Liberalization and Poverty in the 
Developing Countries. ' 2005 35(1) Journal of Contemporary Asia 109, 109-27 
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international trade market particularly in their dealings with TNCs. 

Some factors may be their unbalanced economy, unstable legal 

system and lack of market information. However, with the 

continuous increase of market liberalization and industrialization, 

many economies especially those from the developing countries, 

aim to acquire greater access to foreign technology. 

The transfer of technology is the most effective and most 

utilized means of technological development by companies across 

countries. "The assumption of almost all the proponents of the 

transfer of technology is that such transfer is a prerequisite, even an 

imperative for desirable economic and social development". 325 

Based on a study conducted by the UN, developing countries 

incurred expenses as a group, amounting to $1.5 billion on 

technology transfer in 1968. This amount continuously increases by 

twenty percent every year. However, in a study conducted by the 

United Nations Conference on Technology and Development 

(UNCTAD), restrictive business policies are present in almost all 

technology transfer arrangements between developing countries and 

TNCs. As a result thereof, developing countries are remarkably 

placed at a comparable disadvantage in the international market 

setting. Currently, it has been recognized that there is a serious 

technological gap between members of the third world or developing 

countries and developed countries. 

As early as the 1950s, many developing countries desired to 

acquire technology to cope with the ever growing need and demand 

of industrialization. UNCTAD acknowledged that technological 

change and economic development are mutually dependent from 

each other. 326 With this in mind, it conducted a study regarding the 

325 Michael Blakeney, 'Transfer of Technology and Developing Nations' (1988) 11 
Fordham International Law Journal 689, 693. 
326 See UNICTAD, 'Transfer and Development of Technology in a Changing World 
Environment: The Challenges of the 1990s' UN. Doc. TDIBIC.61153, iii (1991). 

140 



relationship between the economic and technological growth of 

developing countries. 

Evidently, one of the strategies adopted by almost all 

developing countries on the belief that it would foster economic 

growth is foreign investment coupled with the transfer of technology. 

As a result, there are criticisms that this frenzied view of such 

developing countries with respect to technology transfers resulted in 

technological colonization, in which TNCs take chances to execute 

and implement one-sided technology transfer agreements. These 

transfer agreements are limited merely to the right to build and 

operate, and maintain production facilities. As such, relatively small 

technology has been actually transferred to such developing 

countries. It can therefore be ascertained that foreign investment 

and the transfer of technology do not provide the developing 

countries with their desired result for economic and technological 

development. 

To address this failure of the developing countries to achieve 

sustainable development under their adopted means of transferring 

technology, they sought the intervention of the UN. They recognized 

that there was a need for the reformation of technological relations 

between them and TNCs. In response, the UN General Assembly 

approved the Declaration and Programme of Action on the 

establishment of a New International Economic Order (NIEO) in 

197 4. The objectives of this proposal were basically to promote 

effective technology transfer and to protect the third world or 

developing countries against possible abuse by TNCs in the 

implementation of international technology transfer agreements. 

The intentions of the proponents were to minimize or even eradicate 

the growing economic dependence of the third world countries on 

the industrialized countries, introduce effective institutional changes 

for the management of international resources and foster self-

reliance among the developing countries. One of the basic 
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principles of NIEO included "access to the achievements of modern 

science and technology, and promoting the transfer of technology 

and the creation of indigenous technology". 327 

With the desire of the developing countries to attain economic 

and technological development through technology transfer, they 

demanded that technologies be developed without considering the 

profits derived by TNCs. This was in connection with the statement 

of NIEO architects that most technologies developed by TNCs were 

designed to be utilized in northern developed countries and thus, 

could not be appropriately used by the third world countries. The 

proponents of the NIEO suggested that the right of access to 

technology might be acquired through the establishment of an 

effective legal system. However, TNCs countered that the intention 

of NIEO to regulate and direct the international transfer of 

technology might instead serve as a deterrent to technological 

development in developing countries. This was in view of the 

possible effect of regulation of technology transfer upon TNCs in 

such a way that they might refuse or cease to invest in those 

countries anymore. Moreover, "it could result in loss of control 

leading to loss of competitive position and negative global impacts 

on their trademark". 328 

Despite the approval of the NIEO, many northern countries 

from the industrialized world like TNCs, refused to accept its 

schemes. For example, the United States declined to adopt a more 

liberal implementation of its patent laws or to expand its controls on 

corporate activities outside its territory. In essence, its refusal to 

minimize trade restrictions with third world countries emphasized its 

statement that "the best thing northern governments could do for the 

327 M. Blakeney, Legal Aspects of the Transfer of Technology to Developing 
Countries (1989) 695 
328 Chamber of Commerce of the United States, International Transfer of 
Technology: Sources of Conflict (paper presented by the U.S. Delegation to the 
Third Quadrilateral Businessmen's Conference on Economic Interdependence, 
London, Oct. 28-30, 1976) 
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third world is to establish stable, continuous growth in their own, 

northern economies". 329 This shows it recognized the significance of 

contractual trade relations between countries, whether they 

belonged to the developing or industrialized world because it gave 

the parties thereto the freedom to negotiate its provisions. 

The countries from the South gave way to meet the concerns 

of the countries from the North when the disagreements between 

them regarding the proposals of NIEO continued and when there 

were only few negotiations made to address these concerns 

between the North-South governments even after 197 4. 330 

Predictably, the NIEO proposal was not successful and was 

abandoned in 1976, two years after its approval. 

3.1.9 Barriers to Technological Transfer in Developing 
Countries 

3.1.9.1 Refusal of the First World Nations to Adopt New 

International Legal Systems 

The policies of many developed countries with respect to 

technology transfer to developing countries have been subject to 

criticisms as being simply reluctant to adjust their patent regimes in 

order to give a better deal to the developing countries. Instances of 

such criticisms have been given herewith in appropriate places. 

Though the developed countries apparent interest-oriented view is to 

some extent understandable, the need for some sort of flexibility 

remains necessary for more balanced mutual benefiting between 

both parties. 

329 Craig Murphy, The Emergence of New Ideology (1984) 130 
330 Ibid 126 
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3.1.9.2 Strengthening Local Technical Competence and Support 

in IT Management 

The mere transfer of technology to developing countries is 

not sufficient for their sustainable development. They must also 

consider the marketability of their produced goods and their capacity 

to participate in international trade. It is also necessary that these 

developing countries are able to utilize such technologies properly to 

ensure profitability. 

One of the recognized ways to gain considerable benefits 

from technology transfers is that developing countries, which are in 

most cases technology recipients, must be competent to participate 

in international trade since "the markets in developing countries are 

often not sufficiently developed to support high scale production". 331 

However, they often encounter restrictions in international trade 

because of increasing capital costs, their inability to transfer labor 

from one sector to another due to lack of education and lack of 

sufficient capabilities to maintain adequate resources to support the 

need for production adjustments due to continuous changing of 

relative prices. 

Moreover, developing countries or receiving firms must be 

able to build supporting infrastructures which are necessarily 

adapted to the technology transferred by the developed countries or 

any supplying firms for that matter. This is to ensure that the 

technology transferred functions effectively. As a result, the 

recipients are likely to receive maximum benefits from the exercise. 

Developing countries experience difficulties in international 

transfer of technology because of the insufficiency of their local 

technological infrastructures (support systems) to support a 

particular technology for its effective operation. They also lack 

331 Blakeney, above n 327, 703. 
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market capabilities to appropriately absorb and adapt foreign 

technologies. To ensure the successful transfer of technology, 

developing countries must be able to maintain and establish support 

systems such as technological education, appropriate hardware, 

strong technology process, ability to establish and utilize R & D 

facilities and maintain technological facilities and organizational 

infrastructures.332 Without these factors, the recipient will continue 

to depend upon the supplying firms for its support needs. 

The existence of adequate support systems in the recipient 

economies may result in the proper utilization of the transferred 

technology. In this regard, the recipients must also continuously 

develop its indigenous technologies. However, in most cases, 

because of the frenzied attitude of developing countries to secure 

economic and technological development through importation of 

foreign technologies, they neglect to consider the development of 

their indigenous production technologies. By the importation of 

technologies, the recipient economy normally looses focus on 

developing its technological skills which would lead to poor utilization 

of such technology, and may impede the development of its relevant 

technological expertise. 333 To decrease the dependence of 

developing countries on developed ones as such, the former should 

address the problem properly by increasing their capacity to utilize 

and develop their own production technologies and technological 

skills. 

Finally, most developing countries maintain labor-intensive 

industries due to their inability to develop sufficient indigenous 

production technologies. In this regard, they need sufficient human 

resources. One of the key factors that weaken their market 

competitiveness in international trade and in industrial development 

332 See B. Aasen and E Hansen, Analytical Perspective on Technology Transfer, 
in Manas Chatterji, Technology Transfer in the Developing Countries (1990) 32. 
333 Blakeney, above n 327, 700-701 . 
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is the inadequacy of their human resources due to the lack of 

reasonable expertise at least in medium-tech equipment among its 

citizens. As a matter of fact it is obvious that the basic literacy skill 

still poses a great challenge among many of the developing 

countries' citizens. Due to the lack of education therefore, it is 

obvious that laborers are unable to substitute their skills for machine 

capabilities and, in effect, it restricts their own technological 

advancement and increases the cost of capital. 334 

3.1.9.3 Assessing Needs vs. Appropriateness of Technology 

In view of the eagerness of developing countries to acquire 

foreign technology to sustain economic and technological 

development in their own economies, they often overlook the 

relevance of sourcing for other technological information that could 

help them develop their local source of production. 

One of the significant problems of developing countries in 

relation to the unsuccessful transfer of technology is their inability to 

ascertain what particular technology they need to import to suit their 

economic or production needs. This is also known as "information 

paradox". Many rely on information which had been proven to be 

inappropriate and inconsistent. This shows that transfer agreements 

often contain inconsistencies in information regarding the features of 

a certain technology, and since the recipients lack adequate 

knowledge regarding such technology, they often consent to such 

agreements which results in the transfer of inappropriate 

technology. 335 

Furthermore, as stated in the preceding section, the NIEO 

architects found that the technologies of developed countries were 

designed to suit their own production needs. Since this is the case, 

334 W. Chudson, The International Transfer of Commercial Technology to 
Developing Countries (1971) 44. 
335 Aasen and Hansen, Above no 332, 32-33. 
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a lot of the technologies transferred to many developing countries 

are not necessarily appropriate in their present production settings. 

Despite the demands of the developing countries that TNCs must 

not consider profits-at least in the short run- in developing 

technologies, and to consider the adaptability of such technologies 

in the local economies of the developing countries, TNCs have 

always refused to bargain and instead continued to offer the same 

type of technologies they sell to developed countries. Moreover, the 

TNCs sometimes export antiquated technologies, as they do not 

want to take the risk of losing market share on one hand, and lack 

confidence in the developing countries' regimes on the other. As a 

result, in most cases, especially in foreign direct investments, TNCs 

supply technologies designed only for specific projects. Hence, 

upon the completion of such projects, the technologies imported by 

the recipient economy are no longer suitable for future use. 

3.1.9.4 Packaging of Technology by the Technology Suppliers 

Turn-key packages or technology packages is one of the 

commonly adopted methods of technology transfers, where the 

supplier provides all the necessary materials needed. As a 

package, it covers the machinery, building, management expertise 

and plans of production leaving the recipient with a limited 

opportunity to select the parts of the package they need. As a 

result, it often involves technologies which are not suited to meet the 

needs of the recipients. 336 Therefore, technology packaging 

supplied indiscriminately does not necessarily serve the interest of 

the recipient firm or country, thereby undermining effective transfer 

of technology. 

336 Jeffries, above n 303, 315. 
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3.1.9.5 Weak Bargaining Positions Leading to Monopoly 

Developing countries often have weak bargaining positions in 

dealing with the developed countries or in the global market in 

general. This might have been brought about by their economic and 

political instability, as well as their lack of negotiation skills and 

business management. In this regard, they are less competitive in 

the international market, giving TNCs the opportunity to dominate 

and monopolize the global market. Through monopoly, TNCs may 

offer the kinds of technology they want to developing countries 

without giving such countries the opportunity to select and import 

other kinds of technologies that fit their industrial needs. 

3.1.9.6 Insufficiency of an Effective Technological Development 

Plan 

The success of international technology transfer also 

depends upon the existence of a consistent and effective 

technological plan by the recipient economies. Many developing 

countries fail to consider th is factor and thus contribute to their 

difficulties in the quest for technological advancement. During the 

post-war or post-independence period, developing countries failed to 

formulate specific policies dealing with technology.337 There were 

evident efforts made by these countries to formulate policies 

regarding the importation of technologies but they proved to be 

relatively ineffective. 

3.1.10 Technology Transfer and Economic Growth in 

Developing Countries 

ITT plays an important and crucial role in the quest for 

economic growth and progress in developing countries. The 

acquisition of technology and its dissemination help cultivate 

337 A Strategy for the Technological Transformation of Developing Countries UN. 
Doc. TDIB!C.6190, (1982) 10. 
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confidence and fuel the quest for advancement and economic 

evolution. These processes effectively drive technological change in 

developing countries. Since developed countries largely control 

modern technological innovations, the reliance of most developing 

countries on imported technologies as sources of new productive 

knowledge is expected . However, the occurrence of considerable 

amounts of follow-on innovation and adaptation in such countries is 

inevitable and necessary to maintain these processes for continuous 

development. 

The need to incorporate the use of ITT in both national 

policies and international agreements to stimulate growth has long 

been acknowledged by developing countries. These national 

policies range from economy-wide programs (e.g. education) to 

funding for the creation and acquisition of technology, tax incentives 

for purchase of capital equipment and IPRs. An instance of 

international efforts to encourage ITT came in the late 1970s, when 

the UN supported the proposal for the drafting of a Code of Conduct 

to regulate technology transfer. 338 

However, for business owners the difficulty in implementing 

ITT is to attain an ironclad assurance that such a strategy would 

amount to a significant return of investments and successful 

implementation of policies and rules. This is why ITT national 

policies, rather than international disciplines, prevalently arbitrate its 

regulation and implementation. The rules governing ITT delimit and 

set guidelines and standards on what can be allowed, as opposed to 

policies which are subject to multilateral disciplines (e.g. subsidies, 

trade and IPRs policies). Thus, the involvement of governments in 

safeguarding and ensuring the use of ITT must be addressed jointly 

by concerted efforts to encourage the proliferation and development 

of ITT. 

338 See Susan K. Sell, Power and Ideas: North-South Politics of Intellectual 
Property and Antitrust (1998) 

149 



During the past decades, multilateral disciplines began to 

strengthen policies relating to the international transfer of 

technologies. The WTO's TRIPS Agreement, during the mid 1990s, 

was aimed to deepen the international transfer of technology-related 

policies, as the WTO Member countries called for the enforcement 

of comprehensive minimum standards and a non-discriminatory 

basis of IPRs protection. With reference to antitrust issues, a foreign 

government is considered to be violating the IPRs policies if it: "(1) 

tolerates systematic anti-competitive activities by state-owned 

enterprises as well as private firms; (2) denies market access for 

U.S. services as well as goods; or (3) restricts the sales of U.S. 

goods or services to a foreign market. "339 

The TRIPS Agreement also includes issues on international 

transfer of technology. According to Article 7 of the Agreement, 

technological innovation, and the transfer and dissemination of 

technology, should be promoted in IPRs implementations. As 

provided for in Article 8.2 of the same Agreement, signatory 

countries are free to formulate and enforce policies to abate abusive 

IPRs holders or any practices which would impede the international 

transfer of technology. Finally, under Article 66.2, developed 

countries, which are members of the WTO, are required to promote 

the transfer of technology to developing countries including the least 

developed, by giving incentives to their enterprises and institutions. 

The Working Group on Trade and Transfer of Technology 

established by WTO Members in 2001 was created for the purpose 

of examining the relationship between trade and ITT. Furthermore, 

it explored the possibilities of increasing ITT in developing countries 

with WTO's support. 

339 See Message from the President of the United States Transmitting The 
Uruguay Round Trade Agreements, (1994) Statement of Administrative Action 
and Required Supporting Statements, H. R. Doc. No. 103-316, 103d Cong., 2nd 
Sess. , 1028. 
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3.1.11 International Law and Technology Transfer 

International Law accords significant importance to 

technology transfer in its various dimensions. It recognizes human 

right aspects in scientific explorations and technological 

development. Specific laws like Law of the Sea Convention 1982, 

Charter of Economic Right/Duties 1974, New International Economic 

Order 1974, and International Law of Association etc all cover 

different aspects of technology transfer. The Law of the Sea 

Convention 1982 is the international agreement that resulted from 

the third United Nations Conference on the Law of the Sea 

(UNCLOS Ill), which took place from 1973 through 1982. The Law of 

the Sea Convention defines the rights and responsibilities of nations 

in their use of the world's oceans, establishing guidelines for 

businesses, the environment, and the management of marine 

natural resources . The Convention, concluded in 1982, replaced four 

1958 treaties. UNCLOS came into force in 1994 just a year after 

Guyana became the 60th state to sign the treaty. 340 

However, while the field of international law presents 

problems in terms of its practice and implementation, the field of 

international technology transfer experiences even greater 

complications. In particular, the assumption that those in developing 

countries suffer from technology deficits in comparison to developed 

countries provides the basis of technology transfers. The fact that 

these countries inordinately suffer from technological backlog, and 

that technological transfer is considered to be a means of enhancing 

their competitiveness, has not been met with support in the 

literature. This is because of the problems of I PRs that are 

experienced by developing and underdeveloped countries, which 

hinder them from maximizing the use of the technology. On the 

other hand, developed countries are at odds with developing 

340 See: 
http.lien. wikipedia. orglwiki/United_Nations_ Convention_ on_the_Law_ of_the_ Sea 
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countries because of the lack of IPRs laws that govern their R & D 

investment. 341 

The growing suspicion among developing countries -on one 

hand- on the purpose and the intention of developed countries -on 

the other- in technology transfer affects the relationship between the 

two. Indeed, developed countries demand that developing countries 

implement strict IPRs laws as mandated by the TRIPS Agreement. 

According to them, the use of technology needs to be regulated in 

order to encourage more inventors and companies to invest in their 

R & D. Thus, they seek to push developing countries to provide 

IPRs laws in order to protect their interests.342 

One of the mechanisms which developed and developing 

countries turn to in order to protect the interests of inventors, 

investors and recipients alike are international treaties and 

agreements. This is particularly obvious in the field of international 

trade and technology transfer, which suffers from gross neglect of 

IPRs in particularly many developing countries, and apparent 

manipulation by many developed countries. 

3.2 IPRs 

3.2.1 Definition 

The purpose of IPRs as defined in the literature review of this 

thesis is to protect innovation and creativity through the institution of 

governmental protection on the patent of inventors.343 In addition to 

this, IPRs laws are built on the idea of protecting people's ideas and 

discoveries and any form of intellectual product so that they can use 

341 Peter Magic, International Technology Transfer & Intellectual Property Rights 
(2003) [1]<http://www.cs.utexas.edu/users/fussell/courses/econtech/public-final-
~4~pers/Peter_Magic_lnternational_IP _Rights.pdf> at 02 October 2006. 

Ibid. 
343 See Robert M. Sherwood, Intellectual Property and Economic Development 
(1990) 11-13. 
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it exclusively for a given period of time. 344 IPRs are used to protect 

the following: patenting, copyright laws, trademarks and trade 

secrets. 345 Each of these areas has their own standards and 

procedures that specifically address the multi-faceted nature of 

IPRs. IPRs laws implementation depends particularly on the time 

frame given for the development of copyright infringement 

sanctions. 346 

In its early stages of development, IPRs only involved the 

protection of inventors and innovators within the bounds of their 

country; any usage of their own ideas outside the country was not 

regulated. 347 However, due to the increasing incidences of 

infringement and violation of IPRs across borders, states pushed for 

I PRs protection at the international level. 348 The primary reasons for 

the international scope of IPRs and its ratification in international 

agreements such as the TRIPS Agreement are:349 (1) the 

globalization of the marketplace has forced the industrialized 

countries to look for a competitive advantage in order to compete 

with other industrialized countries; 350 (2) the increasing cost for R & 

D and the inability of developing countries to finance it, make them 

exploit IPRs in order to enhance their competitive advantage and 

gain a foothold in international trade, thereby forcing innovators to 

seek IPRs in international law.351 

344 See Gabriel Garcia, 'Economic Development and the Course of Intellectual 
Property Protection in Mexico ' (1992) 27 Texas international Law Journal 701, 707 
345 See Sherwood, above n 343, 12. 
346 See Ralph H. Folsom, Michael W. Gordon, and John A. Spanogle, International 
Business Transactions (4th ed, 1999) 758-66. 
347 See Carlos A. Primo Braga and Carsten Fink, 'The Relationship Between 
lnteilectual Property Rights and Foreign Direct Investment, (1998) 9 Duke Journal 
of Comparative and International Law 163, 166. 
348 Ibid. 
349 Jerome H. Reichman, 'Universal Minimum Standards of Intellectual Property 
Protection Under the TRIPS Component of the WTO Agreement' (1995) 29 
International Law 345, 346. 
350 Ibid. 
351 Ibid 
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The enforcement of IPRs has been subject to controversies 

with each point of view supporting its position in the light of the 

practices of the respective countries concerned. This situation may 

be attributable to both the implementation mechanisms and the kind 

of property involved, which is intellectual. Though legally considered 

a property like any other property, intellectual property being 

basically intangible differs from physical properties, which gives 

rise to possible confusion when applying appropriate legal protection 

mechanisms. Because it is obvious that, unlike physical goods, 

stolen ideas or information is harder to prove. Any one holding an 

idea can claim to be the original owner, and establishing or 

dismissing his claim could be a difficult process comparatively. 

Consequently, this confusion, as argued by scholars, is difficult to 

resolve because of its non-existent similarity with other forms of 

IPRs.352 Thus, the plethora and subject matter of IPRs is too broad 

that understanding it alone is difficult. 353 

In the light of this, intellectual property is therefore too 

complex to be owned by a person or an institution alone. It has also 

been suggested that making I PRs simplistic, by considering the laws 

of states, questions the power of the innovators to use it and 

develop it in lieu with government standards. 354 Thus, instead of 

focusing on the legal rights of individuals, the issue becomes 

economic in nature; that is, whether the inventor or the institution 

would profit from the endeavor. This takes away the unexamined 

value of the intellectual property. 355 Some scholars, arguing on the 

basis of scarcity, object to the use of intellectual property suggested 

that intellectual property is abundant in nature, as such, it may not 

352 Richard M. Stallman, Did You Say "Intellectual Property"? It's a Seductive 
Mirage (2004) <http://www.gnu.org/philosophylnot-ipr.xhtml> at 03 November 
2006. 
353 Ibid. 
354 Ibid. 
355 Ibid. 
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represent the real issue. 356 However, advocates of the term argue 

that, property does not only apply to those that are physical but also 

to other rights which are comparable and analogous to the term. 

Citing examples, proponents argue that leasing, for instance, is 

intangible property similar to that of intellectual property. 

Consequently, in these cases, the property is considered to be 

owned by the lessee despite the fact that others use it. 

3.2.2 Historical Overview of Intellectual Property Rights (IPRs) 

The concept of IPRs as a discipline has evolved and is now 

considered one of the most important areas of international law to be 

implemented. Thanks to the increasingly transforming world into 

one village by virtue of information technology system that facilitates 

the flow of huge amount of information between people within the 

shortest period of time, regard less of their distances or geographical 

barriers. 

The term "intellectual property') was first used in October 1845 

as a Massachusetts Circuit Court ruling in the patent case of Davoll 

et al. versus Brown. Justice Charles L Woodbury wrote that "only in 

this way can we protect intellectual property, the labors of the mind, 

productions and interests as much a man's own ... as the wheat he 

cultivates, or the flocks he rears."357 

In Europe, a French author named A. Nion wrote about the 

importance of intellectual property in the field of arts and sciences in 

his propriete intellectuelle in Droits civils des auteurs, artistes et 

inventeurs, which was published in 1846. 358 Despite earlier 

speculations that the term "intellectual property" had been in use in 

some countries such as the United Kingdom, United States and 

356 Stephan Kinsella, 'Against Intellectual Property' (2001) 15 Journal of 
Libertarian Studies 1, 1-53. 
357 Woodury & Minot, CCD Mass. 7 F. Gas. 197, 1845. 
358 Dana Taschner, Intellectual Property 
<http:llwww.danataschner.com/intellectual_property.html> at 20 October 2005. 
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Germany, published works citing the exact term "intellectual 

property" have not been established. 

The evolution of intellectual property in society is largely 

influenced by technological developments. Science and technology 

have largely been the targets of "intellectual property protection". 

Industrialization and technological development emerged out of the 

tenets of the industrial revolution in the mid-nineteenth century when 

intellectual property was largely ignored.359 The transfer of 

technology in this era occurred through the people who were adept 

at scientific matters. This form of intellectual property transfer had 

become so prevalent that in the 18th century, British workers were 

banned by the British government from migrating to France and 

Russia in order to prevent the transfer of technological knowledge. 

The punishment included fines and even imprisonment. 360 Those 

emigrant workers who violated their length of tenure in other 

countries were stripped of property and citizenship. 

Nevertheless, technological advancement through the use of 

workers' scientific knowledge ensued. Meanwhile, machines 

became the focus of technological transfer and intellectual property, 

which made the British government to ban and impose sanctions on 

the exportation of tools, utensils and machineries to other countries 

in order to preserve their dominance in industrialization area. 

Nonetheless, some other countries thirsty of British technology 

devised other ways with the support of their governments to obtain 

it. Countries such as Belgium, Denmark, France, the Netherlands, 

Norway, Russia and Sweden actively generated technologies 

despite the provisions imposed by the British government. 361 

359 Human Development Report, Lessons from the History of intellectual Property 
Rights (2001 ). 

360 Ibid. 
361 Ibid. 
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However, the rapid development in technological innovations 

that followed warranted the development of a patenting system so 

that technologies could be acquired more easily. Thus, in the 

nineteenth century, the move from the illegal transfer of technology 

paved the way for licensing of technology transfer. The history of 

patenting dates back to the 1850s, during which the development of 

copyright and trademarks law significantly progressed. In spite of 

this, many countries continued to have weak patenting laws and 

regulations. For instance, Switzerland was considered to have had 

weak patenting laws until 1978. Moreover, even one of the primary 

proponents of IPRs, the United States had not recognized the 

copyright for foreigners until the late 19th century. 362 Great Britain 

has been one of the primary victims of countries seeking to advance 

their industries. For instance, Germany was found to have infringed 

the trade mark laws of Great Britain by counterfeiting its products. 

While the history of intellectual property dates as far back as 

the ancient times, the concept of intellectual property was only 

popularized when the World Intellectual Property Organization was 

established in 1967, and further reinforced in 1980 through the 

Bayh-Dole Act. 363 However, even during those times, countries in 

developed countries did not have to implement intellectual property 

laws. 364 For instance, intellectual property can only be found in the 

footnotes of the United States Copyright Statutes and oftentimes, 

the term used was "exclusive rights".365 

In any case the concept of IPRs is necessary for the 

protection of ideas and promoting the culture of R&D. According to 

362 Ibid. 
363 Mark A. Lemley, Property, Intellectual Property, and Free Riding (2004) 4-5. 
<http://www. utexas. edullaw/journalsltlrlabstracts/83183Lemley.pdf > at 03 
November 2006. 
364 See Wikipedia, Intellectual Property (2006) 
< http://en. wikipedia. orglwiki/lntellectual_property#_note-1 > at 03 November 
2006. 
365 Ibid. 
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Justice Charles Woodbury, only in the development and honing of 

the several facets of IPRs can we protect ideas and the human 

intellect. 366 Woodbury rejects the notion that patenting actually 

encourages the monopoly of ideas and argues that this conception 

is narrowly construed. Instead, he suggests that patent laws are a 

means for the different fields of inquiry to expand and develop in 

order for the community and society to reap the labors of the human 

mind.367 

It is therefore necessary to differentiate property from the 

concept of IPRs in the context of its historical roots. The earliest 

theories on the nature of property can be evaluated using the works 

of John Locke who provided a moral justification for property. 

According to utilitarian theory, incentives for those who have 

provided better means of developing properties need to be provided 

in order to advance both art and science. 

3.2.3 Forms of IPRs 

For many industrialized countries that invest highly on 

technological development, the concept of international IPRs is one 

of the most widely criticized and controversial issues particularly in 

the field of technology. 368 It is not only government institutions that 

take interest in this debate but also MNCs, TNCs and supranational 

institutions because of their massive stake in the IPRs laws of 

domestic countries.369 

Due to the apparent inability of international regimes to 

implement IPRs at the domestic levels, industrialized countries 

mostly affected by IPRs issues, such as the United States, have 

been undertaking painstaking efforts to protect the IPRs of their own 

366 Ibid. 
367 Ibid. 
368 Clarisa Long, Intellectual Property Rights in Emerging Markets (2000) 1. 
369 Ibid. 
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industries. This is particularly connected to the violations of IPRs in 

developing countries, who have committed themselves to upholding 

the principles of IPRs policies as members of the WT0. 370 However, 

one of the limitations of IPRs is that only the domestic governments 

can enforce their own IPRs laws; other countries can only provide 

informal sanctions where a country fails to implement the laws itself. 

Intellectual property can be divided into two categories. The 

first category includes patents or inventions, industrial designs, 

geographic indications of source, and trademarks. They are 

classified as industrial properties. The second includes literary and 

artistic works (e.g. musical works, novels, plays, poems, graphics, 

paintings, photos, architectural designs and sculptures) . These 

works are protected by copyright laws. Trademark, copyrights and 

patenting infringement are the most common violations of I PRs in 

the developing world.371 

Trademarks, patents and copyrights are the entities of IPRs 

with each having its own diverse procedures and standards. These 

involve the kind of property and process in acquiring its protection, 

extent of protection and resolution for any infringement. The 

common aspect among these I PRs is the sole utilization privilege 

granted to intellectual property owners. 

3.2.3.1 Trademarks 

Protection that involves any word, name, device, symbol, 

logos or any combination thereof to brand a particular product, 

group, company, for commercial or non-commercial purposes, 

applies to trademarks. A trade name refers to the name of an 

enterprise or business. Trademark and trade names can and are 

usually used synonymously by the courts. 

370 Ibid. 
371 Ibid. 
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Basically, trademarks are a tag of protection applied to 

services and goods available on the market. Trademarks have also 

become a means of attracting the public; the trademark acquires an 

archetypical presence among consumers. Thus, acquiring and 

protecting trademarks has become important for firms. Its protection 

is just as important as the protection of the physical asset itself.372 

There are legal means in the industrial property system to protect 

trademarks. 

In the commercial world , competition makes the use of 

trademarks a tool enabling products to compete in the marketing 

melee. Today, trademark is a symbol of quality and novelty; without 

it, the product essentially has no brand name. But trademark only 

comes with originality and businesses develop more and more ideas 

to cater for consumers in order to gain advantage in their own 

particular niche market. In this way, trademarks are crucial. 

Businesses try to come up with the best solutions to manufacture 

their goods. Thus the challenge for the trademark owner is 

expanding the scope of his or her trademark beyond its original 

product. 

Since the 1970s, changes have been occurring in the 

production and marketing of consumer foods for instance. 

Revamping the product has been the name of the game since that 

time. Automobiles and sneakers come in a great diversity, each of 

them a competitor, each of them a revamped idea. Twenty-five 

years ago, such diversity did not exist. But now, Nike sneakers, for 

instance, comes up with a new brand every six weeks. Newspapers 

advertise new and different automobiles for sale. 373 This has 

created an intense demand for owners to trademark their products, 

now that products get remodeled, revamped and updated 

372 William M. Landes and Richard A. Posner, 'Trademark Law: An Economic 
Perspective ' (1987) 30 Journal of Law and Economy 274, 274-75. 
373 Jeff Madrick, 'Computers: Waiting for Revolution ' (1998) 45 New York Review 
5, 32. 
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constantly. Trademark procedures should catch up with these 

changes, which can impose relentless pressure on the owner and 

trademark office. More so, even at the approval of a trademark, it 

should be followed up and kept at tabs in other jurisdictions. 

Various international agreements have enacted procedures 

and mechanisms in the protection of trademarks, one of which is the 

Paris Convention in 1883.374 The TRIPS Agreement was the most 

recent, as included in the Marrakech Agreement in 1994 that 

created the World Trade Organization (WTO) in 1995. 375 By far, 

TRIPS offers the most complete facilitation treaty in international 

intellectual property. 376 It brings together all manners of intellectual 

property protection including trademarks, patents, unpatented know-

how, industrial models and designs, geographical names, 

copyrights, semi-conductor chips, and other related rights. 377 Also, 

TRIPS was the first international treaty that enforced a system of 

sanctions upon those members who did not protect IPRs.3.18 

Those regional and global agreements signed between the 

Paris Convention and TRIPS, remain in force today. They are 

interrelated with one another in such a way that, trademark 

protection and procedures operate as an international system. Even 

those agreements that came before TRIPS coexist with it, 

particularly those based on the 1883 Paris Convention. These 

agreements included those signed in Madrid in 1891 on the 

International Registration of Trademarks379
; the Nice Agreement in 

374 Paris Convention, above n 247. 
375 See TRIPS Agreement, above n 45. 
376 Jerome H. Reichman, 'Universal Minimum Standards of Intellectual Property 
Protection under the TRIPS Component of the WTO Agreement' (1995) 29 the 
International Lawyer Journal 345, 347 
377 See TRIPS Agreement, above n 45, Part II, arts 1-8. 
378 Reichman, above n 376,385; see also Paul Edward Geller, 'Intellectual 
Property in the Global Marketplace: Impact of TRIPS Dispute Settlements?' (1995) 
29 International Law. 99, 107-14; see also TRIPS Agreement, above n 45, art. 64. 
379 Madrid Agreement Concerning the International Registration of Marks, 14 April 
1891, as revised July 14, 1967< 
http://www. wipo.intlmadridlenllegal_texts/trtdocs_wo015.html> at 15 May 2005 
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1957 that bore the International Classification of Goods and 

Services for the Purposes of the Registration of Marks380
; The 

Vienna Agreement in 1973 that established the international 

classification of the Figurative Elements of Marks381
; Madrid Protocol 

on the International Registration of Trademarks in 1989;382 and 

lastly, the Trademark Law Treaty approved and signed in 1994. 383 

Each contributed to the development of TRIPS. 

Issues concerning protection of trademarks and other similar 

types of intellectual property were addressed in the Paris 

Convention. The Paris Convention aims to lay down paramount 

principles to protect unauthorized use, and guarantees protection 

from violations of any form of intellectual property. 384 The 

Convention provides legal principles for the implementation and 

application of national treatment of non-discrimination against 

foreign nationals, which encourages the Member countries to have 

equal treatment to other foreign member countries with respect to 

their intellectual properties, extending them equal protection and 

rights as they extend to their own nationals.385 

To illustrate, when a Member country protects to a certain 

degree the IPRs of its own nationals, such a member must also 

afford the same degree of IPRs protection to other foreign Member 

380 Nice Convention Concerning the International Classification of Goods and 
Services For the Purposes of the Registration of Marks, June 14, 1957, as last 
revised at Geneva 2 October 1979 < 
http://www. wipo.intltreaties/en/classificationlniceltrtdocs_wo019.html> at 15 May 
2005 
381 Vienna Agreement Establishing an International Classification of the Figurative 
Elements of Marks, 12 June 1973, as last revised 1 October 1985. 
<http://www. wipo.intltreatieslenlclassificationlviennaltrtdocs_wo031.html> at 15 

May 2005 
382 Protocol Relating to the Madrid Agreement Concerning the International 
Registration of Marks, adopted 28 June 1989. 
<http://www. wipo.intltreatieslenlregistration/madrid_protocoll> at 15 May 2005. 
383 Trademark Law Treaty, adopted 27 October 1994. 
<http://www. wipo.intltreaties/enlipltltltrtdocs_ wo027.html> at 17 May 2005. 

384 Laurinda L. Hicks and James R. Holbein, 'Convergence of National Intellectual 
Property Norms in International Trading Agreements' (1997) 12 American U. 
Journal of International Law and Policy 769, 778- 779. 
385 Ibid 779. 
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countries. This concept of national treatment is the main criticism of 

the Paris Convention. 386 However, despite such criticism, the 

Convention has been successful in fostering the protection and 

promotion of intellectual property in the global market387 by providing 

minimum guarantees and through the establishment and constant 

application of legal principles for the protection of international 

trademarks, regardless of the laws and regulations of other 

signatories. 

With respect to trademark registration, the Paris Convention 

calls for Member countries to recognize the existence of previous 

trademarks from other Member countries388
. In this regard, when a 

citizen of a Member country applies for registration of a trademark, 

any priority accorded to such a citizen must also be granted the 

same force and effect as if the application was filed in his own 

country, which must be a signatory to the Convention. In other 

words, the Convention primarily promotes equal treatment for the 

protection of IPRs among Member countries. The practical 

application of the Paris Convention guarantees protection of IPRs 

and enhances the stability and equality of international trade. 

Like Paris Convention, another important multilateral 

agreement that provided international protection for IPRs was the 

Berne Convention for the Protection of Literary and Artistic Works 

signed in 1886389 Both conventions set forth national treatment of 

intellectual property within Member countries, providing that the 

protection in the country of origin is governed by domestic law. The 

Convention focuses on the protection of copyrights; it does not apply 

to the protection of trademarks. Nevertheless, it causes a significant 

386 Monique L. Cordray, 'GA TT v. WIPO' (1994) 76 Journal of the Patent and 
Trademark Office Society121, 123. 
387 Hicks and Holbein, above n 384, 778. 
388 Ibid 779. 
389 Berne Convention for the Protection of Literary and Artistic Works, 9 
September 1886 and amended on September 28, 1979. 
< http://www.wipo.int!treatieslenliplberne/trtdocs_wo001 .html> at 17 May 2005 
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impact on intellectual property as a whole through its paramount 

protection of owners of intellectual creations. In general, this 

Convention introduced radical consensus for the international 

protection of copyrights and provided an exceptional framework for 

other international intellectual property agreements in the future. 390 

Authorship of literary and artistic works was broadly defined 

by the Berne Convention as 'every production in the literary, 

scientific and artistic domain, whatever may be the mode or form of 

its expression.'391 This treaty has two important functions in the field 

of intellectual property. First, it provides stronger and more stable 

copyright protection in comparison to all other conventions. It also 

shows that with proper drafting and enforcement of a treaty among 

the signatories, treaties may prove to be effective and efficient. 

Second, the Convention created the concepts of 'union' and the 

'national treatment rule', which are believed to have had a great 

impact on the establishment of future treaties involving protection of 

intellectual property. 392 

The Berne Union represented Member countries, which were 

willing to comply with the provisions and principles of the 

Agreement, and may serve as the foundation of future treaties, 

agreements and conventions involving the protection of copyrights. 

The Berne Union was a permanent organization with an 

independent cooperative unit, which ensured its continued existence 

irrespective of any future withdrawal or adherence by any country. 

The Berne Convention also adopted the rule on national 

treatment, which was basically the same in application as per the 

Paris Convention. Attached to this concept is equality of treatment 

among member countries. This concept requires that the same 

390 Paul Goldstein, Copyright, Patent, Trademark, and Related State Doctrines 
{4th ed. 1997) 997. 

91 See Berne Convention, above n 389, art. 2. 
392 Hicks and Holbein, above n 384, 780. 
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protection shall be granted to the authors of literary and artistic 

works in other Member countries as those countries would grant to 

their own citizens. 393 Unless otherwise stated, signatory countries 

must treat the citizens of other member countries with the same 

treatment that they would give to their own citizens in relation to the 

protection of intellectual property, and specifically in relation to 

literary and artistic works. 394 

In ensuring that Member states do not breach on international 

laws in protecting trademarks and copyrights between Members, a 

council for TRIPS was established under the direction of the WTO 

General Council. The Council supervises compliance with the 

TRIPS Agreement by the signatories395
. The Agreement extends to 

different protections of IPRs, including trademarks. The TRIP 

Agreement provides for a specific definition of trademarks, yet at the 

same time, provides an unequivocal system of protection.396 The 

requirement for publication is one of the recognized parts of this 

system of protection. In the final analysis! TRIPS calls for 

publication either prior to or immediately after the issuance of a 

trademark in all the member countries. In addition, it requires a 

formal procedure for petitions regarding the non-issuance or 

cancellation of trademarks. 397 It also promotes protection of 

trademarks against unauthorized use. 398 The international 

protection of trademarks as guaranteed by TRIPS enhances the 

participation of member countries in international trade. 

3.2.3.2 Copyrights 

Copyright is the protection granted to intellectual creations 

like movies, books, sound recordings, photographs, paintings and 

393 Berne Convention, above n 389. 
394 Ibid. 
395 See TRIPS Agreement, above n 45, art 68. 
396 Hicks & Holbein, above n 384, 784 
397 See TRIPS Agreement, above n 45, art 15 
398 Ibid art 16. 

165 



sculptures. Laws on copyrights address the need to protect the 

product of human intellect. Copyright laws were formulated when 

authorship of intellectual creations were distributed through paper-

based creation.399 For instance, the International Copyright Act was 

enacted in 1976 to ensure that rights were granted to copyright 

owners with the use of technology for the production and distribution 

of copyrighted works in the market.400 With the continuous 

advancement of technologies, (i.e. introduction of photocopiers, tape 

and video recorders and computers) the reproduction of copyrighted 

works became faster, more convenient and cost-effective. However, 

technological developments may threaten the copyright owners in a 

way that, with the advancement of digital technologies and the 

internet, there is an increasing possibility of easier unauthorized 

access to their creative works. 

The Berne Convention was primarily drafted to protect the 

rights of authors in their intellectual creations. It was completed on 

September 9, 1888 and its last revision was made in 1979.401 The 

literary and artistic works protected extend to pamphlets, books, 

writings, musical compositions, designs and other scientific 

creations. The Universal Copyright Convention (UCC) is 

administered by the United Nations Educational, Scientific, and 

Cultural Organization (UNESCO) under its Copyright Law 

399 Stephen Summer, 'Music on the Internet: Can the Present Laws and Treaties 
Protect Music Copyright in Cyberspace? ' (1999) 8 Currents: International Trade 
Law Journal 31, 31 . 
400 Michael J. Madison, 'A Pattern-Oriented Approach to Fair Use' (2004) 45(4) 
William and Mary Law Review 1525, 1525-690. 
401 The Convention was revised in Berlin on November 13, 1908, in Rome on June 
2, 1928, in Brussels on June 26, 1948, in Stockholm on July 14, 1967, and in 
Paris on July 24, 1971 and amended on October 2, 1979. 
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Division.402 It was signed on September 6, 1952, and revised in 

1971.403 It was established to regulate copyright issues. 

The UCC's protection of intellectual property is not relatively 

important because of the greater protection level provided by the 

Berne Convention. Although when UCC was drafted, the minimum 

standards for intellectual property protection were relatively higher 

than that provided under the Berne Convention, the subsequent 

revisions of the Berne agreement exceeded UCC's protection 

levels404
. The differences between these two conventions are worth 

noting. In comparison to the Berne Convention, the UCC has no 

effect on questions between Member countries involving works that 

originated in a member country.405 

In th is regard, UCC has a smaller membership, leading to a 

decrease of new membership value in the UCC.406 Further, the 

UCC did not establish a union of member countries, but only a 

multilateral agreement requiring the signatories to provide effective 

copyright protection from other members. The significant difference 

between the two conventions is the absence of provisions under the 

UCC involving the protection of moral rights. Finally, contrary to 

Berne Convention, tile UCC provided that when a work was first 

402 Matthew O'Regan, 'The Protection of Intellectual Property, International Trade 
and the European Community: The Impact of the TRIPS Agreement of the 
Uruguay Round of Multilateral Trade Negotiations' (1995) 1 Legal Issue of 
European Integration 1, 7-8. 
403 Universal Copyright Convention, opened for signature 6 September 1952, 
revised 24 July 1971 [hereinafter UCC] 

<http:llwww.unesco.org/culture/lawslcopyrightlimageslcopyrightconvention.rtf> at 
18 May 2005. 
404 Berne Convention, above n 389, art. 36; see also Vincent Porter, Copyright 
and Information Limits to the Protection of Literary and Pseudo- Literary Works in 
the Member States of the European Communities (1992). 
405 Paul Katzenberger, 'TRIPS und das Urheberrecht' (1995) 44 GRUR 
International 447, 455. 
406 See M.J. Bowman & D.J. Harris, Multilateral Treaties: Index and Current Status 
218 (Supp. 1995). 
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published in a country that requires registration, this registration 

requirement shall also bind foreign authors. 407 

The Rome Convention on Related Rights of October 26, 

1961, set a minimum standard of protection of international 

copyright408 and protection of neighboring rights.409 These 

neighboring rights relate to the rights on copyright protection of 

authors, which are not protected under the UCC or the Berne 

Convention. Contrary to the UCC and Berne Conventions, the 

Rome Convention penetrates the undeveloped territory of 

neighboring rights where no prior existing laws have been 

formulated to regulate matters of intellectual properties, which 

resulted in slower adherence and lesser membership. 

Under the TRIPS provisions covering copyright protection, 

copyright holders enjoy the term of protection of work not less than 

50 years from the starting end of the calendar year of their 

authorized publications. In other words, the term of protection 

engenders the life the author plus 50 years after his or her death as 

provided in Article 7(1) of the Berne Convention.410 This period 

however, does not include protection of moral rights .411 At present, 

literary works include data compilations and computer software, and 

are now subject to copyright protection.412 As earlier stated, the 

copyright protection is also subjected to the national treatment rule . 

However, this rule primarily causes conflict in the provisions of 

copyright and related rights because it thus seems that some 

407 See UCC. above n 403, art. 111(4); see Heinrich Hubmann and Manfred 
Rehbinder, Urherber-und Ver/agsrecht (1995) 340. 
408 International Convention for the Protection of Performers, Producers of 
Phonograms and Broadcasting Organisations, 26 October 1961 
<http://www. wipo. intltreaties/enliplromeltrtdocs_ wo024. html> at 20 May 2005. 
409 O'Regan, above n 402, 7. 
410 See TRIPS Agreement, above n 45, arts. 9, 12; see also 
<www. wto.orglenglishltratop elinte/2 e.htm> at 22 May 2011 
411 Ibid, art. 9. 
412 Ibid, art. 10 
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Member countries are not fully complying with the rule, giving less 

favorable treatment to foreign nationals. 

3.2.3.3 Patents 

In today's high-tech market, more and more corporations, 

both large and small, have been in pursuit of acquiring patents. In 

the business world, patents have since evolved as image enhancers 

that produce a positive impact on economic growth and economic 

competitiveness. Scientists and business people have seen patent 

acquisition as something as garnering an edge against competitors. 

Patents systems have drastically changed over the last two 

decades due to changes in the international economy and the 

technological progress of many developing countries. In particular, 

recent technology enables better and more secure patents even in 

global trading, wh ich international firms have found simpler, easier, 

economical and effective. As current events show, it would seem 

that business progress has been synonymous to a more 

synchronized patent operation and system. This development in the 

international trade was due to the improvement of legislations on 

patent clauses. 

The first logic in patents was in fact simply a restriction on the 

use of an invention within the national market so as to encourage 

local markets to improve its competitiveness through its own 

innovations. With the trendy noise of industrialization and global 

trade, patents started to go beyond borders. Each country began 

competing with their exports. There started a need to put up a 

confidence in each local market and branding, advertising and 

marketing started to become a business strategy. 

Patents were the mechanism needed to boost local markets 

because they showed innovation, which was followed by confidence. 
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The onset of this new trade needed different rules. It was a new 

contest and for the first time, patents became a race. The 1883 

Paris Convention on Intellectual Property Protection reflected 

concerns on early patents issues and solutions. But through it, 

multilateral arrangements, regional and bilateral agreements began 

to be formulized.413 The Convention was a sort of ribbon cutting, 

formally opening a new contest: a global race for innovation. 

As patent clauses were undergoing development, several 

questions came up: in terms of a patent system operating on a 

global scale, what should be the degree of patenting? How wide is 

the perimeter of patent protection? Before the end of the 1990s, 

patents were only granted for mechanical inventions. With the 

advent of biotechnology, scientists thought that patent protection 

should extend to genetic engineering. Patent issues began to pop 

up in many places - booming with claims of ownership - and at the 

same time, producing much interest on the matter. 

As mentioned earlier, domestic patent systems have 

progressed to standard equal to that under the international system. 

Updating patent systems has become an essential tool in 

globalization and in the technological race. New inventions require 

reforms to enable new patents to protect it fully, so as to make it 

simpler and more economical. The bottom-line is the more harmony 

between patent systems, the smoother the trade the less the conflict 

and more the progress. 

The 1883 Paris Convention was the earliest international 

agreement that deals with issues concerning patents. The 

Convention laid down the foundation of today's international patent 

system. It particularly acknowledges its priority on the application for 

413 McGrath, M, 'The Patent Provisions in TRIPS: Protecting Reasonable 
Remuneration for Services Rendered V. the Latest Development in Western 
Colonialism? ' (1996) 7 European Intellectual Property Review 398, 398-403. 
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patent rights within 12 months for the first national application. 

Furthermore, the 1883 Convention contained the basic principles of 

international industrial property law as written in Articles 2, 4, 4bis, 

4ter, 4quater, 5, 5bis, Ster and 5quater. 

In 1978, the Patent Cooperation Treaty (PCT) entered into 

force. It marked the most notable progress since the 1883 Paris 

Convention in terms of patent systems integration.414 The WIPO 

structured the PCT to effectuate a simpler and more economical 

model of acquiring patent protection at the international level. Under 

the PCT, through national and regional fillings, it is possible to obtain 

patent protection in various countries, especially those countries 

party to the PCT. 

PCT also aims to streamline the filing , search procedures and 

examination of PCT publications. However, the PCT does not allow 

a vast international-wide patent grant. Instead, it coordinates patent 

applications in conjunction with national and regional systems, 

creating a broad international patent system that could soon result in 

the first worldwide patent grant.415 This requires complex and 

advanced international coordination in systematizing patents since 

the Paris Convention adaptation. 

The PCT particularly enables scientists, inventors and 

industrialists alike to acquire patent protection at the international 

level. A single international patent application establishes protection 

in several countries , especially those contracting countries of the 

PCT. The streamlining procedures already in place in the 

application process encourage them to compete with more 

inventions and innovations. Streamlining the application process 

also does away with dissemination and technical information 

414 Patent Cooperation Treaty, signed 19 Jun 1970, modified 3 October 2001 
<http://www. wipo.intlpctlen/textslarticles/atoc.htm> at 20 May 2005. 
415 The Concept of Innovation: Debates and Ambiguities (5th International 
Strategic Management Conference, Lille, 13-15 May 1996). 
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contained in the application procedures. Its primary aim is to 

operate patent grants more effectively and economically for both 

users of the patent system and the patent office in several countries. 

As a result, there would be no duplication of the filing process in 

every country. This speeds up access to industries that are related 

to the technical aspects of the patent. The PCT helps get 

information on new advancement in technologies and facilities 

through direct acquisition from the patent holders.416 

Delegates from more than 140 States convened on the 11 

May, 2000, at WIPO to settle the nearly five-year long negotiations 

regarding the inconsistency among regional and national patent 

offices. They came up with a treaty known as the Patent Law Treaty 

(PL T), which was designed to simplify the procedure and 

standardize the filling of applications in patent offices.417 

Sponsored by one intergovernmental organization and 53 

States, the PL T finally came into existence. Once running , the 

patent systems all over the globe would be integrated as one, with 

one patent office and following a standard benchmark for patent 

protection . This has many advantages for inventors and 

industrialists, as well as national and regional patent offices, 

because patents applications would no longer vary from one region 

to another. Furthermore, the PL T requirements related to standard 

application filings with the PCT, under both national and regional 

legislation. Moreover, requirements and procedures in PCT and 

PL T would be integrated to avoid conflict. This would make both 

treaties find a common ground in operating administrative patent 

requirements. In doing so, both treaties would have procedures that 

would enable them to focus on standardizing all things related to 

416 Joelle Forest et al., Innovation et conception: pourquoi une approche en terme 
de processu ? (Innovation and design: why a process-based approach?) (2nd 
1997) French-Quebecois Industrial-ALB/ International Congress. 
417 Edmund W. Kitch, 'The Patent System: A Design for All Seasons?' (Paper 
presented at the WIPO Conference on the International Patent System, March 
2002). 
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patents in the international setting. In addition, PL T makes an 

important step in bringing integration to patent law.418 

3.2.4 Some Issues 

Since early 1990s, IPRs have increasingly been considered in 

addressing a wide range of issues including public health, food 

security, trade, education, industrial policy, traditional knowledge, 

biodiversity, biotechnology, the Internet, the media and the 

entertainment industries, within not only legal point of view but also 

other relevant economic and political variables and yardsticks. In the 

process of identifying and pursuing their interests from IPRs, most 

developing countries have to cope with other complex policies 

related to fiscal, trade, monetary, industrial and overseas 

development assistance issues, a great deal of which are not 

necessarily purely legal. Moreover, the increasing competition 

between knowledge-based industries due to globalization makes the 

protection of ideas and innovations more crucial for each firm or 

country to succeed . Ownership of such ideas has become a 

valuable asset itself and to touch that matter is a high-stakes issue 

indeed. 

IPRs do not solely mean the individual possession of 

property; its importance encompasses the exclusive use and 

licensing of the owner. Since it is intangible in case of an idea for 

instance, competitors strive to get it, and owners work all forts to 

protect it through the use of information transfer and 

communications. Without a doubt, IPRs are becoming the most 

418 Yongfeng Zheng, 'The Means and Experiences of Patent Protection of 
Traditional Medicine in China' Seminar on Traditional Knowledge, organized by 
the Government of India and UNCTAD (New Delhi, India, April 2002). 
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valuable commodities in the world market today. Its operations have 

become highly dependent on technology.419 

Multilateral trade negotiations resulted in improvements in 

IPRs protection. Contrasting views on the concept of IPRs indicate 

that some advocate that protection is the best mechanism to 

facilitate the transfer of technology, whilst others believe that IPRs 

hinder technology transfer. The conflict and expansion of IPRs 

across borders have become important cases to resolve. Most I PRs 

cases involve the protection of new technologies, artistic works and 

academic knowledge. From an international point of view, many use 

I PRs as a tool for the promotion of technology transfer that operates 

for the growth of both developing and developed countries. 

Consequently, increasing IPRs protection and all pertinent laws, 

promotes the growth of technological transfers. However, this 

depends on whether or not the firms view technology transfer as 

something positive or a negative. Will it be costly? Are the 

sanctions to protect I PRs abroad effective against infringement? 

And so on. 

It could be rightly assumed that the effectiveness of 

technology transfers and IPRs depend upon the country's level of 

economic development, its technological capability, and the 

technological nature of its economic activities. Certainly, developing 

countries have to meet certain socio-political, economic and 

infrastructural standards before they can reap the benefits of 

technology transfer. This would take a long-term commitment on 

their part.420 Solid IPRs would of course help them improve their 

economies but not necessarily to the level of being highly 

industrialized immediately because not all of them are capable of 

419 Roy J. Radding, 'Intellectual Property Concerns in a changing Europe: The 
U.S. Perspective ' (1994) ? International Law Practicum 41, 41. 
420 Surendra J. Patel, Pedro Roffe and Abdulqawi Yusuf, International Technology 
Transfer: The Origins and Nations Negotiations on a Draft Code of Conduct 
(2000) 
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emerging as industrialized economies at least in the short and 

medium run. 

Granting advantageous monopolies to originators is the 

primary objective of IPRs in order to encourage technology 

transfer.421 However, it is important to delineate the differences 

between physical and intellectual properties. One obvious 

difference is that physical property can be retrieved , whereas 

intellectual property, if stolen , cannot. It is lost forever. 

The perception toward IPRs differs throughout the global 

community depending on what role intellectual property policies 

play. There are countries that see IPRs as a tool or a mechanism of 

sorts for industrialized countries to control the transfer of technology 

to developing countries. Legal protection offered by India and other 

less developed countries is not enough for IPRs security.422 Hence, 

investing firms will be hesitant to transfer their intellectual property 

because it will put their product at risk. Accordingly, it inhibits further 

development on the part of these countries. There are, however 

other mechanisms that are currently being employed to strengthen 

IPRs in less developed countries, which give better alternatives for 

wel l industrialized countries to opt for investments. 

Intellectual property by its nature inevitably can lead to 

litigation as seen in previous cases like Apple and Samsung423
. This 

is because there are organizational treaties that control trade 

negotiations and transfer of technology or information. Within the 

international context, disputes arise in unprecedented numbers. 

Arbitration for all forms of international intellectual property disputes 

421 Ove Grandstrand, The Economics and Management of Intellectual Property: 
Towards Intellectual Capitalism (2000). 
422 Luxman Nathan, Will the Pirates Walk the Plank? Prospects for Reform in 
India's Intellectual Property Rights Standards (1994). 
423 See BBC Story on Apple Sues Samsung for 'Copying' iPhones and iPads: 
<http:lwww.bbc.co.uk/news/business-13124753> at 22 May 2011 
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has been the result of increased international litigation.424 With the 

many technological changes that have occurred over recent years, 

and with the revolutions brought about by the transportation, 

communication and information industries, a new global business 

environment has emerged. Copyrights and patents are not the only 

issues involved in highly technical property protection. Trademarks 

and trade secrets have become the most valued commodities of 

corporations because they prohibit the sale or duplication of 

copyrighted works. 

Regarding the worldwide implementation of IPRs, various 

factors must be taken into consideration. Among them obviously, 

different countries have different IPRs laws. Even where there are 

similar laws enforced by different countries, each country will 

construe the meaning and application of its laws differently. What 

might be considered a violation in one country might not be 

interpreted as such in another. Finally, different countries have 

different attitudes toward IPRs protection. The presence of stronger 

I PRs protection does not usually favor developing countries because 

pharmaceutical products for example, would be more costly if highly 

regulated by international policies. 

3.2.5 Effects of the Enforcement of Strong IPRs and Monopoly 

Rights 

Economic and technological developments are sustained 

through concerted policy formulation and implementation between 

governments, industries and consumer interest bodies. The crucial 

role of technological innovations must be given significance in the 

quest for economic growth. To ensure maximum benefit at the 

minimum cost, the governments of innovating countries must 

subsidize the cost of innovations so that it is equal to the benefits 

424 Howell, Robert G., Linda Vincent, Michael 0. Manson. , Intellectual Property 
Law: Cases and Materials (1999). 
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derived by society, and must permit the diffusion of knowledge at a 

minimal cost.425 However, this alone may not guarantee an effective 

dissemination of knowledge and the promotion of successful 

innovations. Governments may also grant provisional monopoly 

rights to enable innovators to yield profits. This approach was found 

to work in industrial innovative economies, which are the present 

source of various innovations. 

In general, economies are basically against monopolies. 

Nevertheless, the grant of provisional monopoly rights to innovators 

is recommended because of the expected benefits that could be 

derived from such an approach in terms of economic and 

technological development. The potential benefits are subject to 

qualifications with respect to developing countries however. 

The first kind and primary economic benefit derived from the 

grant of temporary monopoly rights to innovators, is the inducement 

of private innovation. This benefit is significant with respect to the 

continuous technological change, as well as with the greater 

possibility of new technological imitations. Its importance also rises 

with the pace of globalization, where innovators take their R & D 

facilities worldwide. However, strengthening of IPRs does not 

induce or stimulate local innovations in countries with relatively small 

or no domestic innovative capacities. Strong IPRs stimulate 

international R & D to a certain extent, depending on its market 

share for specific innovative activities and the country's financial 

capability to invest in new commodities. 

Secondly, the utilization of new knowledge in economic 

activities, particularly in areas of production, promotes employment, 

competitiveness and higher incomes among industries and 

425 Maskus, above n 190, 3. 
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consumers. The possible consequences of not utilizing such 

technical knowledge or skills include the marketing of products at 

higher prices resulting in greater loss among countries with weak 

IPRs. This problem may be addressed by stimulating innovations in 

the local market and developing new products to meet consumer 

demands. In this regard, possible gain may be derived and set 

against higher product prices as induced by IPRs. Such gain must 

also be set against reductions of domestic economic activity brought 

about by monopoly. 

The third kind of benefit derived from the grant of temporary 

monopoly rights to innovators, is the greater probability of 

dissemination of new knowledge to other economies with IPRs. This 

would provide the legal mechanism for the foundation of contractual 

agreements such as licensing, procurement and sales. Through the 

enforcement of a stable legal framework, stricter IPRs may facilitate 

technology transfer across countries. Innovators avoid marketing 

their technologies to countries with weak IPRs because of the high 

possibility of leakage to other innovating countries or firms. 

Moreover, aside from the enforcement of legal frameworks, 

the promotion of technological alliances and contracts between 

innovators are of much significance. This is the key factor being 

considered by companies, primarily from the electronic industry, in 

taking out patents for their products.426 Note also that the presence 

of local agents representing TNCs in developing countries plays an 

important role in technology transfer in relation to IPRs. Such local 

agents must have the ability to absorb, purchase and deploy new 

technologies. It has been said that without such local agents, strict 

IPRs have no beneficial effect on the transfer of technologies. 

Nonetheless, the beneficial effect of local agents will depend upon 

426 J. Cantwell and B. Andersen, 'A Statistical Analysis of Corporate Technology 
Leadership Historically' (1996) 4(3) Economics of Innovation and New Technology 
211, 211-34. 
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the degree of the impact of strict IPRs on raising the cost incurred in 

buying technologies, and the efficiency and possibility of copying 

and reverse engineering in nurturing capabilities on local technology. 

Finally, temporary monopoly rights granted to innovators may 

foster innovative stimulation by other entities based on information 

embodied in the patent. This is significant to countries with 

innovation-intensive activities by various competing enterprises. 

Patent innovation also contributes to technological advancement 

particularly in countries with intensive innovative activities. In other 

words, patent innovation has a relatively small importance to 

unindustrialized countries with insufficient innovative activities. In 

the light of the foregoing, the importance of IPRs protection varies 

depending on the technological nature of the activity and the nature 

of the economy in question. 

3.2.6 Restrictions of IPRs on Economic Development 

The strength of IPRs protection is not always positively 

correlated with economic and technological development. Its impact 

varies depending on the attached circumstances. These impacts 

include: 

3.2.6.1 Increase in Unemployment Rate and Prices 

One of the negative impacts of IPRs on the economic 

environment as a whole is the possible increase of unemployment 

rates in a certain country. In most developing countries, the 

infringement of IPRs appears to be inevitable. Some enterprises 

freely engage in unauthorized copying and production of legitimate 

goods. In an attempt by the government to strengthen IPRs 

protection, many employees working in these illegitimate enterprises 

tend to lose their jobs and be left with no other option than to look for 

alternative employment. 
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This is supported by the survey conducted on the economy of 

Lebanon in 1996,427 which aimed at drawing a correlation between 

stronger IPRs in various industries in Lebanon to employment and 

prices. The survey showed that the enforcement of software 

copyrights, resulted in the loss of employment for 717 workers. The 

domino effect of this is that, displaced infringing laborers may find 

employment with legitimate firms or put up their own businesses. 

As a result, employment demand by legitimate producers and 

distributors increased the number of laborers employed by 

legitimate industries by 426, leading to the net unemployment of 291 

laborers. In addition, there was also an increase in the prices of 

software and personal computers - about 18.5% and 17.8%, 

respectively. Similar impacts of IPRs can be seen in other copyright 

sectors such as printing and publishing, music, video and film. For 

example, an increase in the prices of books is expected because of 

the competitiveness of the publishing industries in Lebanon. 

On the other hand, for products like cosmetics, 

pharmaceuticals and food that are subject to trademark and patent 

infringement, IPRs enforcement still leads to unemployment and 

higher prices, although from a different perspective. The impact of 

IPRs on MNEs that employ large number of people in the food 

industry is bigger as compared to other industries like construction 

or telecommunications because there are few competitors. Most 

pharmaceutical companies in Lebanon are engaged in imitating and 

distributing pharmaceutical ingredients which may be patented in 

other places but cannot be patented in Lebanon . In this regard, 

patent licensing increased by 50%. Enforcement of trademarks is 

predicted to reduce counterfeiting by 50% and raises licensing fees 

by 20%. Therefore, as lPRs reduce the cases of infringement, it 

427 See Keith E. Maskus, Strengthening Intellectual Property Rights in Lebanon, in 
Bernard Hoekman and Jamel E. Zarrouk,k (eds) Catching Up With the 
Competition (2000). 
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also increases the costs for legitimate companies. In general, the 

status of employment in several Lebanese industries, which are 

considered to be IPRs sensitive, may displace about 5,549 workers, 

.05% of the entire Lebanese labor force. 

These problems are likely to extend to sectors with a high 

rate of IPRs infringement. Therefore, the number of laborers 

seeking alternative employment, and adjustment costs, are likely to 

rise. In essence, the reduction of unemployment and adjustment 

costs may be successfully achieved by economies with flexible labor 

markets and speedy economic development. This is because more 

advanced economies could easily adjust or address the increasing 

demands for employment in legitimate firms. 

3.2.6.2 The Possibility for IPRs to Support Monopoly Pricing 

There could be monopolistic concerns on prices, which may be 

engendered by IPRs. This might be considered valid, if introduced 

in competitive markets, but its impacts must be regulated or limited. 

Evidence shows that pharmaceutical products under patents 

have higher prices than generic drugs.428 Based on the estimate 

made by Watal in 1996, patents on drugs in India could raise the 

prices of medicine by about 50% from 1994.429 This shows that 

patents on agricultural chemicals, pharmaceuticals and 

biotechnology products, together with plant breeders' rights, may 

grant the right holders greater monopolistic powers. The possible 

monopolistic strategy of these right holders is to reduce sales in 

428 See Keith E. Maskus, Price Effects and Competition Aspects of Intellectual 
Property Rights in Developing Countries (Jan. 12, 1998) (unpublished manuscript, 
background paper for The World Bank, World Development Report, 12 January 
1998). See a/so Jean 0. Lanjouw, The Introduction of Pharmaceutical Product 
Patents in India: "Heartless Exploitation of the Poor and Suffering?" 24 (National 
Bureau of Economic Research Working Paper No. 6366, 1998) 9 
429 See Jayashree Watal, 'Introducing Product Patents in the Indian 
Pharmaceutical Sector - Implications for Prices and Welfare' (1996) 20 World 
Competition: Law and Economics Review 5, 8, 18. 

181 



order to increase the prices of their products. However, this 

increase is consistent with the volatility of consumer demands for 

drugs, the competitiveness of the domestic pharmaceutical markets, 

and the rate of production of copied or generic drugs. Furthermore, 

the degree to which the market is powered by pharmaceutical 

industries in developing countries may be further increased after the 

introduction of patents via marketing and product differentiation . 

Consequently, patents engender significant increase in prices on 

patented drugs. 

With respect to plant breeders' rights, there are .no clear 

cases that provide information about the economic impact on such 

rights. A study was undertaken in Argentina, Chile and Uruguay,430 

which sought to establish the qualitative indicators of the impact of 

policies of plant breeding by public research institutes, seed 

dissemination among farmers and international transfer of germ 

plasm, on private investment to establish a system that protects the 

rights of information owners. One of the remarkable effects of these 

policies is that they assist private breeders in preventing the 

unauthorized distribution of patented varieties and in controlling local 

seed markets, which lead to an increase in the price of seeds. In 

addition , plant breeders' rights encourage foreign developers to 

market their products in the local economies, leading to greater 

access to privately developed foreign seed varieties. 

3.2.6.3 IPRs Exploitation May Reduce Access to Technological 

Information due to Anticipated Higher Costs 

IPRs protection could cause copying and imitating industries 

difficulty in performing their industrial activities. Patents on 

pharmaceuticals and biotechnologies raise imitation costs, while 

430 See United Nations Conference on Trade and Development, The TRIPS 
Agreement and Developing Countries, UN. Doc. UNCTADllTE/1 , UN. Sales No. 
96. 11.D. 10 (1996)36-64. 
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trade secrets protection makes it more difficult to access new 

technologies. The anticipated costs attached to strengthening IPRs 

make most developing countries hesitant to adjust their IPRs 

regimes. Nonetheless, these countries should not narrow down their 

perspective to this point. 

The costs may be compensated by the long-term benefits 

that could be received from the transfer of technology either through 

international trade, FDI or technological licensing. In fact, several 

pharmaceutical industries found it beneficial to enter into licensing 

agreements with foreign enterprises. Moreover, strong IPRs may 

facilitate the improvement of innovative activities in developing 

countries and induce development of new products. 

One consequence of IPRs protection is the probability of 

incurring higher costs for the utilization of the new technologies. 

McCalman431 presented reliable evidence on this point. He 

assessed the effects of stronger patent rights L nder the TRIPS 

Agreement on the value of patents in 1988. He found that 

innovative developments were not affected by patenting before the 

TRIPS Agreement was implemented. Admin istration and 

enforcement costs could also be burdensome for developing 

countries implementing stronger IPRs regimes. UNCTAD provided 

estimates of the costs of complying with the TRIPS Agreement in 

1996.432 The adjustment and annual recurrent costs incurred by 

Chile amounted to $718,000 and $837,000433
, respectively. An 

expert suggested that the fixed costs would be around $800,000, 

with additional annual training costs of around $1 million.434 

Bangladesh also incurred administrative costs of $250,000 for 

legislation and over $1.1 million per year costs for judicial and 

431 See Phillip McCalman, Reaping What You Sow: An Empirical Analysis of 
International Patent Harmonization (1999) (unpublished Ph.D. Dissertation, 
University of Wisconsin (Madison)) 
432 See UNCTAD, above n 430, 23-26 
433 Ibid 23 
434 Ibid 23-24 
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enforcement work. 435 Training costs are excluded from these 

estimates.436 

The effect of enforcement costs, particularly in poor 

countries, is that the governments of these countries are hesitant to 

establish sufficient institutional reforms to meet international 

standards based on international trade policies because it is costly. 

However, there are factors that can be considered to address this 

problem. 

In order to reduce administrative and enforcement costs, 

governments may require examination and registration fees to 

compensate for the costs incurred in the implementation of stronger 

IPRs. Developing countries may also request financial and technical 

assistance from WIPO, WTO and industrialized countries to help 

reduce the costs of administrative and enforcement procedures. In 

addition, the governments of developing countries may enter into 

international cooperative agreements, such as the Patent 

Cooperation Treaty. 

3.2. 7 Quantifying IP Protection 

The international scope of intellectual property protection 

emerged as a result of the technological developments arising from 

innovations in various industries and enterprises, such as 

information technology, automotive and electronics, media and 

entertainment, sales and service, and manufacturing. Inventors and 

institutions that have invested money to finance R & D have been 

facing the risk of piracy not only in domestic markets, but also in 

foreign markets and particularly in developing countries, whose R & 

D cannot finance the discovery of new technologies. The rampant 

copyright infringement in developing countries has led to the 

435 Ibid 25 
436 Ibid 
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worldwide call for the harmonization of I PRs standards in order to 

protect the interests of inventors and innovators. Citing the potential 

increase in the number of innovations that can arise from stricter 

implementation of laws which can result in higher FOi in developing 

countries, advocates propose that stricter IPRs be implemented at 

the domestic level.437 

Developing countries' enforcement of international policies 

that protect the rights of information owners and technology 

innovators has not been sufficiently explored in the literature 

although numerous stud ies concern ing the importance of knowledge 

accumulation were addressed.438 Consequently, while IPRs, and the 

strength of domestic laws in enforcing them, have been linked to 

technological innovation and FDI, the long-term impact of IPRs on 

growth and technical development has not been established.439 

Only a few scholars, such as David M. Gould, W illiam C. Gruben,440 

Richard T. Rapp and Richard P. Rozek, 441 have studied the long-

term impact of IPRs and IPRs enforcement on the productivity of 

states. Some scholars, on the other hand, have tried to link IPRs 

and economic growth showing that there is a significant relationship 

between the two. 442 

437 Alison Butler, 'The Trade-Related Aspects of Intellectual Property Rights: What 
is at Stake? ' (1990) 72(6) Federal Reserve Bank of St. Louis Review 34, 36. 
438 See Frank Lichtenberg, 'R&D Investment and International Productivity 
Differences' In Horst Siebert (ed), Economic Growth in the World Economy (1992) 
89-110; see a/so N. Gregory Mankiw, David Romer, and David Weil, 'A 
Contribution to the Empirics of Economic Growth ' (1992) 107 Quarterly Journal of 
Economics, 407, 407-37; see also Walter G. Park, 'International Spillovers of R&D 
and OECD Economic Growth ' (1995) 33(4) Economic Inquiry 571, 571-90. 
439 Michael Ferrantino, 'The Effect of Intellectual Property Rights on International 
Trade and Investment' (1993) 129 Weltwirtschaftliches Archiv, 300, 300-31; see 
also Edwin Mansfield, 'Patents and Innovation: An Empirical Study' (1986) 32(2) 
Management Science 173, 173-81. 
440 David M. Gould and William C. Gruben, 'The Role of Intellectual Property 
Rights in Economic Growth' (1996) 48 Journal of Development Economics 323, 
323-50. 
441 Richard Rapp and Richard Rozek, 'Benefits and Costs of Intellectual Property 
Protection in Developing Countries' (1990) 24 Journal of World Trade 75, 75-102. 
442 Jeffrey 0. Sachs and Andrew M. Warner, 'Economic Reform and the Process 
of Global Integration' (1995) 1 Brookings Papers on Economic Activity 1, 1-117; 
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Measures on quantifying the impact of IPRs protection, 

particularly in patenting laws, have also been explored by Thomas 

M. Hemnes, M. G. DiMambro, M. L. Moore443
, Michael Gadbaw and 

Timothy Richards.444 Their measure involves the numbers between 

zero and five - the higher the score on the scale, the greater the 

enforcement of IPRs laws. The following categories are addressed: 

coverage, membership in international patent agreements, 

provisions for loss of protection, enforcement mechanisms, and 

duration. The score of countries in relation to these categories are 

shown in the table below, covering the period 1960-1990: 

Table 1. IPRs Index Values445 

Algeria 3.24 Jordan 1.52 
Argentina 2.06 Kenya 2.49 
Australia 2.84 Korea 3.00 
Austria 3.53 Mauritius 2.37 
Belgium 3.48 Mexico 1.30 
Bolivia 1.48 Netherlands 3.70 
Brazil 1.52 New Zealand 2.98 
Cameroon 2.04 Nicaragua 0.94 
Canada 2.67 Norway 2.92 
Cent Afr Rep 2.04 I Pakistan 1.70 
Chile 1.96 Panama 2.15 ---
Colombia 1.13 Paraguay 1.29 
Congo 2.04 Peru 0.65 
Costa Rica 1.84 Philippines 2.52 
Denmark 3.11 Portugal 1.82 --
Ecuador 1.60 Rwanda 2.43 
El Salvador 1.97 Senegal 1.99 
Finland 2.39 Singapore 2.16 

Jakob Svensson, Investment, Property Rights and Political Instability: Theory and 
Evidence (1994),- Johan Torstensson, 'Property Rights and Economic Growth: An 
Empirical Study' (1994) 47 Kyklos 231, 231-47. 
443 Thomas M. Hemnes, M. G. DiMambro, and M. L. Moore (eds), Intellectual 
Property World Desk Reference: A Guide to Practice by Country, State, and 
Province (1992). 
444 Michael Gadbaw and Timothy Richards (eds), Intellectual Property Rights: 
Global Consensus, Global Conflict? (1988) . 
445 Juan Carlos Ginarte and Walter G. Park, 'Intellectual Property Rights and 
Economic Growth ' (1997) 15 Contemporary Economic Policy 51, 53. 
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France 3.48 South Africa 3.45 
Germany 3.29 Spain 3.53 
Greece 2.01 Sri Lanka 2.76 
Guatemala 1.15 Sweden 2.99 
India 1.39 Switzerland 3.23 
Indonesia 0.33 Thailand 1.44 
Iran 2.00 Trinidad 2.73 
Ireland 2.46 Turkey 1.29 
Israel 3.53 U.K. 3.26 
Italy 3.50 U.S.A. 3.52 
Jamaica 2.44 Uruguay 1.63 
Japan 3.48 Venezuela 0.75 

Let us provide an example. The Netherlands has an index 

score of 3.70, compared to 0.33 which was scored by Indonesia, 

indicating that the IPRs implementation in the former country is 

stronger than the latter. In order for one country to score high, it 

should indicate high values on the different categories. Otherwise, a 

country would have low or average score.446 

The capacity of a country to achieve higher index scores is 

dependent on the following: utility models (i.e. improved utilization of 

objects, usually minor inventions such as tools); pharmaceutical 

products; and chemical products. Those countries providing strong 

protection for these industries have a higher index score in 

comparison to those countries that do not provide equivalent 

protection.447 

Another category that has been used to measure the level of 

IPRs protection and implementation is international patenting 

agreements, which include the Paris Convention of 1883, Patent 

Cooperation Treaty of 1970 (PCT),448 and the International 

Convention for the Protection of New Varieties of Plants of 1961 

446 Ibid 52. 
447 Ibid 52-53. 
448 See Patent Cooperation Treaty With Regulations (1970) 
<http://fletcher.tufts.edu/multiltexts!BH 562. txt> at 03 November 2006. 
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(UPOV). Countries that have signed and ratified the three 

international agreements score higher on the scale, while those who 

have not received a lower score. It may be recalled that these three 

treaties provide for the protection, facilitation and enforcement of 

IPRs within states, including the activities of its citizens. 449 

Consequently, losses are measured through the computed 

deficit in terms of the working requirements, compulsory licensing 

and revocation of patents - the protection of these categories adds 

value to the total index scores of countries.450 Moreover, while 

compulsory licensing may be required for some inventions, the 

revocation of the patents of these inventions may be enforced by 

some countries - this may significantly lower their score in the 

index.451 

Another means of quantifying the IPRs protection measure is 

through the process of implementation of the laws. Enforcement is 

the measure by which violators are punished. Furthermore, effective 

enforcement will deter the number of IPRs violators. The criteria by 

which these are measured are dependent on the availability of 

preliminary injunctions1 contributory infringement pleadings and 

burden-of-proof reversals. 

Thus, the country that provides better value for the 

implementation of lPRs through the three categories mentioned 

above, can achieve a better position in the index. In enforcement 

category, the pertinent conditions include the availability of: (1) 

preliminary injunctions, (2) contributory infringement pleadings, and 

(3) burden-of-proof reversals . Individuals, institutions and even 

government entities are given the chance to defend themselves and 

prove their innocence on infringement cases. Preliminary injunctions 

449 Ginarte and Park, above n 445, 53. 
450 Ibid. 
451 Ibid 54. 
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can be done to protect the patentee from infringement until the final 

decision has been made in a trial. 452 On the other hand, contributory 

infringement is less serious than the first condition because it 

involves actions that do not in themselves infringe on a patent 

right. 453 The burden-of-proof in copyright infringement rests on the 

shoulder of those who have alleged the infringement, and not on the 

alleged infringer, indicating that those who are accusing others of 

infringement would require more work through investigations.454 

Another important factor in patenting is the length of time 

given by the government to the inventor to develop a particular idea 

or technology. Usually, the minimum duration for the development 

of these patent rights is 17 years from the date of grant and 20 years 

from the date of the patent application . This is considered to be 

enough time for the inventor to develop and make their ideas 

operational. 455 

3.3 Patenting 

3.3.1 Definition 

The patent system, as described earlier in the chapter, 

provides for the protection of the rights or exclusivity of use of the 

patentee as granted by the state for a minimum of 17 years to allow 

for the use and development of the idea or product. The duration of 

time permitted for exclusive use and development is strictly 

regulated . A patent therefore is a license granted by the 

government to an inventor with the privilege to use the idea or 

product in order to further hone and develop it.456 Originating from 

the Latin word "patere," patenting means "to lay open" and its roots 

452 Ibid. 
453 Ibid. 
454 Ibid. 
455 Ibid 53. 
456 See The Columbia Encyclopedia (6th ed 2004) 
<http://www.bartleby.com/65/prlprogrsved.html> at 10 November 2005. 
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can be traced to decrees given exclusively to specific individuals and 

businesses. 

Patents reduce the number of persons who have the right to 

produce and retail the patented goods and procedures on the 

market. This gives the proprietors a chance to avoid the transfer of 

the goods to a state where the prices of the goods drop to the lowest 

cost of production. When IPRs exist in a developing country, the 

licensing fee for new technologies will be beyond the reach of local 

firms. Thus, one of the ways for a developing country to support 

local and government firms in getting hold of these technologies at 

fair competitive prices would be to remove products and services 

from the coverage of patents or to permit required licensing on items 

favourable to those who wish to obtain licenses themselves. 

Patents have varied effects. They may aid in the movement 

of information, or in the distribution of technology, through the 

revelation of the inventions in application forms for protection of 

products or intellectual properties.457 Domestic firms can utilize this 

information to complete the creation of goods, while remaining within 

the conditions stipulated in the original agreement. 

When more countries create and implement patents, 

worldwide advancement in technology is enhanced, which leads to 

follow-up developments. However, patents may also retard the 

movement of technology by restricting the use of essential 

technology in ultra-strict licensing contracts. This represents the 

457 See Kevin H. Zhang, Theory and Evidence Regarding Multinational Enterprises 
and International Trade (1996) 59-64, 91-93 (unpublished Ph.D. Dissertation, 
University of Colorado (Boulder)) ; see also United Nations Conference on Trade 
and Development, The TRIPS Agreement and Developing Countries 18, UN. 
Doc. UNCTADllTE/1, UN. Sales No. 96.1/.D.10 (1997). 
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irony of how some developing countries look at the application of 

patents and are still held in esteem by others.458 

The demographics of patent ownership show dominance by 

the North. Patent Cooperation Treaty data show that a great 

majority of patent agreements are held by firms in Japan, North 

America and Western Europe. Today, however there are a growing 

number of patent agreements held by firms in developing countries. 

Although firms in the above regions are the major consumers 

of the patent schemes, they will still be the major receivers of new 

patent laws in developing countries. Given the great advantage of 

these firms, developing economies wiil find it quite difficult to 

negotiate for licensing terms that are in their favor. 

3.3.2 Historical Background of Patenting 

Patenting started in Ancient Greece and the Roman Empire 

where scholars, particularly classical theorists, were concerned with 

tne protection of their works and theories. In comparison to the 

current patenting system however the ancient theorists did not have 

the same economic rights.459 While the patenting system has been 

informally established in Antiquity, the first evidence of patenting 

started in Italy in 14 7 4, where the regulation of certain goods and 

products in the form of letter patents was used to regulate and 

protect market players.460 In Venice, inventors were ordered to 

report their inventions to the state in order to protect them from 

infringers. Great Britain followed suit through the Statute of 

Monopolies in 1623 under King James I, which called for patenting 

of new inventions. However, in this declaration, patenting for old 

and improved inventions was not given patents. Due to the 

458 See Constantine Vaitsos, 'Patents Revisited: Their Function in Developing 
Countries' (1972) 9 Journal of Development Studies 71, 71-73 
459 The UK Patent Office, History of Copyright (2006) < 
http://www.patent.gov.uk/about-history-copy.htm> at 07 November 2006. 
460 Ibid. 
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anomalies involved in the process of patenting, the Statute of 

Monopolies was instituted in order to eliminate monopolies except 

with the respect to new inventions.461 

With the growing need to establish good economic relations 

between states and to address the international imbalance in 

relation to patents, countries found a strategic step to resolve these 

issues through the development of an international patent system. 

The international patent system is made up of legal instruments 

such as regional conventions, treaties or protocols, multilateral and 

bilateral agreements, which are administered by organizations. 

These administrative and institutional organizations include the 

European Patent Office (EPO), the African Industrial Property 

Organization (ARIPO), the African Intellectual Property Organization 

(AIPO) and the World Intellectual Property Organization (WIPO), all 

of which are Regional patent organizations. The WTO is equally 

incorporated here. 

The protection of patents may be viewed as territorial in 

nature. The projected purposes of patents cannot be easily 

achieved because of several factors affecting the economy of a 

certain country and the relationship between states. There are 

various factors that contribute to the difficulty of acquiring patent 

protection in another country, including discrimination, differences in 

national laws, and the issues on cost, distance and, time in filing and 

processing patent applications. The underlying rationale of the 

international patent system was to address these issues. 

Several multilateral agreements were formulated to 

harmonize the national patents systems. These agreements include 

the 1883 Paris Convention on Industrial Property, which is still 

presently effective, and TRIPS in 1994. They were implemented to 

deal with substantive issues with respect to patenting by setting 

461 Ibid. 
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minimum requirements, which only serve as a guiding principle for 

member countries. States may go beyond the specified 

requirements as long as their acts do not defeat the primary 

objectives of the international agreements. 

On the other hand, the 1970 Patent Cooperation Treaty 

(PCT) and the 1971 Strasbourg Agreement concerning International 

Patent Classification were also introduced in order to harmonize 

legal standards and procedures. In addition to these agreements, 

the 1979 Budapest Treaty on the Deposit of Micro-organism was 

also formulated. Note however that, these international agreements 

were not implemented to replace local patents systems. Despite its 

primary objective to harmonize national patent regimes by providing 

common standards and requirements, the international patent 

systems are still subject to the national laws of the concluding 

countries and regional agreements if necessary. This system aims 

to foster equal protection of the interests of nationals and residents 

of member countries in other signatory countries. 

3.3.3 Patents and Technology Transfer 

The field of sciences particularly in universities has been one 

of the most targeted sources of copyright infringement.462 As noted 

by Thursby and Kemp (1999),463 biological sciences and engineering 

are two of the most important fields in technological development 

and are, for this reason, one of the primary reasons for granting 

licenses to universities. Thus, the need to change the attitude not 

only of the students but more importantly, the educators and the 

whole student system is necessary in order to improve the culture of 

innovation especially in the fields of engineering and medicine. 

462 I. Feller, 'Technology Transfer from Universities ' (1997) in J. Smart (ed) Higher 
Education Handbook of Theory And Research (2004) 1-42 
463 J. Thursby and S. Kemp, 'Growth and Productive Efficiency of University 
Intellectual Property Licensing' (1999) in Joshua B. Powers, 'Commercializing 
Academic Research: Resource Effects on Performance of University Technology 
Transfer' (2003) 74(1) Journal of Higher Education 26, 26-50. 
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Furthermore, it should be noted that holding a patent requires further 

screening of medical products and biotechnology materials in order 

to ensure that individual inventors can be protected from other 

institutions seeking to exploit their products. 

It is worthy to restate that consistent patent systems, and an 

adequate scheme for the enforcement of patent rights, facilitate the 

transfer of technology and induce investment. In the absence of 

patent protection, enterprises would be hesitant or even refuse to 

disclose or transfer its technologies. 464 Patent systems (via patent 

documentation) are conceived to be of vital importance to the 

transfer of technology because they stimulate the importation of 

foreign technologies and facilitate the dissemination of technological 

information. 

The introduction of patent systems in developing countries 

evidently shows the recognized significance of patents in relation to 

the transfer of technology.465 This is because the concept of patent 

systems is not only limited to the registration and disclosure by the 

patentees of their inventions, but also secures and guarantees 

protection to foreign owners. In turn , these foreign patentees use 

and authorize the exportation of their technologies.466 Although 

developing countries embraced the strategy of patenting to 

encourage technology transfers, the anticipated effect has not been 

fully realized because patents have been estimated to account for 

only less than 2% of the technology transferred to these countries.467 

The dominant issue regarding the role of patents to 

technology transfer is the inability to exploit the patented 

technologies. Patents may directly contribute to the transfer of 

464 Kami/ Idris, Intellectual Property: A power Tool for Economic Growth (2004). 
465 Michael Blakeney, Legal Aspects of the Transfer of Technology to Developing 
Countries (1989). 
466 Ibid. 
467 Ibid. 
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technology to developing countries primarily through the utilization of 

the patented foreign technology by the patent holder or by an 

authorized person in the country which granted such patent. The 

exploitation of the patented technology may occur through foreign 

direct investment or joint venture and technology licensing. 

However, due to the fact that many patented technologies are not 

exploited in developing economies, the technology transferred via 

joint venture or foreign direct investment is relatively of little 

significance. This situation may be demonstrated by the fact that the 

use of some inventions or technologies are not induced by the 

protection afforded by patent systems.468 

In any case, the adaptation of licensing agreements to the transfer of 

technology protected by patent is not effective, especially in middle 

and low-income developing economies like Ghana and Nigeria. It 

has been shown that these countries have entered few licensing 

agreements for technology transfer because they do not have 

adequate and competent licensees to exploit the patented 

inventions independently, 469 

The effectiveness of technology transfer may also be 

constrained by provisions in the licensing agreements which are not 

favourable to the recipient economies. As commonly noted, 

licensing agreements include one sided terms and conditions, which 

constitute monopolistic or restrictive practices imposed in developing 

nations.470 Among these unfavorable terms and conditions are: 1. R 

& D restrictions which require the licensee to conduct further 

research on, or make improvement or an adaptation of, the licensed 

technology; 2. grant back provisions which oblige the transfer of any 

improvements made on the technology transferred by the licensee to 

468 G. Yankee, International Patent System and Transfer of Technology to Least 
Developing Countries: the Case of Ghana and Nigeria (1987). 
469 Ibid. 
470 United Nations Conference on Trade and Development (UNCTAD), 
Technology Indicators and Developing Countries (1991) 9. 
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the licensor; and 3. prohibition on the use of the transferred 

technology after the expiration of the term of the patent protection. 

These restrictive clauses substantially discourage the introduction of 

patent inventions in developing economies.471 

The role of patent systems in the effective transfer of 

technology is clearly important. However, it is worth noting that the 

effective transfer of technology may depend upon several factors, 

not limited to the enforcement of patent systems. These factors 

include the indigenous technological capability and the market size 

of the recipient. It is believed that the real defining factor which 

determines whether or not a technology transfer will be successful 

and efficient, is the presence and utilization of a country's own 

technological capacity. This fact is backed up by empirical studies. 

This indigenous technological capacity shows the extent to which 

developing countries can assimilate and properly utilize imported 

technologies,472 and includes the capacity to select and adapt such 

technologies. The extent of such a capacity varies among 

developing countries; as a result, the effectiveness of technology 

transfer in their economies varies. For example, Indian and Chinese 

economies have greater indigenous technological capacity than the 

economies of Sub-Saharan Africa.473 

In addition, the other determining factors considered by 

technological licensors are the amount of royalties they may receive 

from such licensing. In this regard, market size also affects the 

transfer of technology. Thus, a country with a small market size, 

such as a country with minimal consumers or a low level of 

manufacturing base, will not be attractive to technology owners for 

the purposes of licensing. This is because the royalties derived from 

technology licensing in these countries will be relatively small. 

471 Ibid 
472 Commission on Intellectual Property Rights: Integrating Intellectual Property 
Rights and Development Policy, Report of the Cl PR. (2002) 11. 
473 Ibid. 
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3.4 Trade-Related Aspects of Intellectual Property Rights 

3.4.1 Definition 

The TRIPS Agreement is an acronym for 'Trade Related 

Aspects of Intellectual Property Rights'. It is an international 

agreement administered by the World Trade Organization (WTO) 

that sets down minimum standards for many forms of intellectual 

property (IP) as applied to nationals of other WTO Members. It was 

negotiated during Uruguay Round of the General Agreement on 

Tariffs and Trade (GATT) in 1994. It is one element of the Uruguay 

Round results , the package which also created the World Trade 

Organization. During the Uruguay Round of the General Agreement 

on Tariffs and Trade (GATT), the USA and Japan led developed 

countries to consider the issue of protecting intellectual properties. 

Many developing countries opposed the proposition by developed 

economies but to no avail. As a result, developing countries saw it 

necessary to revise their IP regimes to provide stronger protection. 

The TRIPS Agreement arose from the need to set a given 

standard for the protection of IPRs. Executed by the WTO, the 

TRIPS Agreement was first introduced and ratified in the Uruguay 

Round of the GATT in 1994 and was introduced into international 

law during that time as part of the WTO regime. The Agreement 

took effect in January 1995. 

The primary objective for the conclusion of this Agreement 

was to provide stronger protection of IPRs in industries in developed 

countries which suffered losses due to piracy and counterfeiting474 

and to provide for more reliable, effective and consistent 

enforcement of IPRs. The distinct function of the TRIPS Agreement 

is evidenced by the provision regarding dispute settlement. This 

474 See M. Blakeney, Trade Related Aspects of Intellectual Property Rights: A 
Concise Guide to the TRIPS Agreement (1996). 
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provision provides that when a signatory country fails to comply with 

the TRIPS Agreement, that country may be subjected to trade 

retaliation. 

Several contradicting opinions have been drawn regarding 

the TRIPS Agreement. Some have argued that its provision on 

setting minimum standards and rigid requirements, which are more 

favourable to patent holders, impede signatory countries from 

formulating their own patent systems. Others believe that the key to 

successful foreign direct investment and technology transfer, not to 

mention an equally empowered local network, is the organization of 

national patent policies which cater for the benefit of the society.475 

Misuse, abuse of patent rights and other issues regarding the 

protection of patents, such as the public interest, are also covered 

by the TRIPS Agreement.476 However, it does not provide 

guidelines regarding the synchronization or coordination of national 

patent laws among countries. 

3.4.2 Historical Overview of TRIPS 

In the 1880s, two remarkable international agreements were 

implemented: the Paris Convention for the Protection of Industrial 

Property 1883 and the Berne Convention 1886. These were the 

oldest agreements on IPRs protection within the international 

sphere. The two agreements promote equal treatment between 

foreign and local applicants for IPRs protection, consistent with the 

principle of national treatment. 

These conventions however fell short of providing adequate 

standards and remedies for the intellectual property they sought to 

protect. The Paris Convention was concluded with the ultimate 

475 Jerome Reichman, Universal Minimum Standards of Intellectual Property 
Protection under the TRIPS Component of the WTO Agreement' (1995) 29(2) The 
International Lawyer 345, 345. 
476 UNCTAD, The TRIPS Agreement and Developing Countries (1996)32 
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objective of ensuring trademark and patent protection, but did not 

provide adequate standards for patent protection. The Berne 

Convention, on the other hand, primarily protects copyrights and 

provided minimum standards of protection against copyright 

infringement. Nevertheless, the Berne Convention failed to present 

unequivocal legal remedies for the enforcement of the rights of 

copyright holders against infringers. 

The World Intellectual Property Organization (WIPO) was 

created in 1967 to administer the Paris and Berne Conventions, 

together with other treaties involving intellectual property protections. 

These treaties similarly failed to provide minimum standards of 

protection. In the 1970s and the 1980s, the WIPO's plan to promote 

international harmonization of intellectual property protection failed 

because of its weak dispute settlement process and weak 

implementation. 

The existence of weak IPRs protection was not of relative 

importance to other industrialized economies until the 1980s when 

trade liberalization became part of the campaigns of most 

economies. During this same period, there was a remarkable 

increase in international trade and a radical shift toward high 

technology products. These circumstances became the driving 

force for MNCs to take steps against piracy and to address the issue 

of slack property protections.477 Industrialized countries sought 

stronger protection of IPRs because they believed that piracy could 

hinder trade flows between countries. In turn , some developing 

countries such as Brazil and India used compulsory technology 

licensing schemes or gave limited patent protection for 

477 Marney L. Cheek 'The Limits of Informal Regulatory Cooperation in 
International Affairs: A Review of the Global Intellectual Property Regime' (2001) 
33 The George Washington International Law Review 277, 290. 
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pharmaceuticals and chemicals as a means of protecting the welfare 

of its nationals.478 

The industrialized countries moved to prevent the impending 

effect of weak IPRs protection over their products by making 

assessments of the economic losses, and then demanding stronger 

IPRs protection from developing countries through multilateral 

agreements. The United States Trade Representative (USTR) in 

1988 requested that the United States International Trade 

Commission (ITC) assess the financial losses of US international 

trade resulting from the rampant violations against their IPRs by 

industries from developing countries.479 According to an ITC report, 

in 1986, US enterprises suffered international trade losses 

amounting to $43 to $61 billion.480 Inadequate IPRs protection in 

other countries, affecting in particular the chemicals and 

pharmaceuticals, entertainment and computer software industries, 

resulted in an estimated $23.8 billion loss for US industries.481 

The continuing trade losses incurred by industrialized 

countries leads to a higher demand for the inclusion of IPRs in the 

GATT in order to secure the establishment of minimum standards 

and effective mechanisms for the enforcement of IPRs protection.482 

As stated earlier, WIPO failed to establish minimum standards for 

IPRs protection; this may be addressed under the GATT because it 

provided minimum standards from which all signatories must adhere 

to avoid trade sanctions.483 Opposition by developing countries to 

the addition of IPRs in the GATT has spurred a worldwide 

478 Frederick M. Abbott 'Protecting First World Assets in the Third World: 
Intellectual Property Negotiations in the GA TT Multilateral Framework' (1989) 22 
Vanderbilt Journal of Transnational Law 689, 697. 
479 Ibid 699-700. 
48° K Nijar, 'America 's Use of Section 3011 in Influencing International Intellectual 
Property Rights' (2002) as presented by the Foreign Protection of Intellectual 
Property Rights and the Effect on U.S. Industry and Trade. 
481 Cheek, above n 477, 287 
482 General Agreement on Tariffs and Trade, signed 30 Oct 1947 
<http://www.wto.org/englishldocs_el/egal_e/gatt47_01_e.htm> at 10 April 2005 
483 Cheek above n 477, 288 
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discussion on the issue of I PRs and its inclusion on the free-trade 

agenda. This has prompted a wide-scale debate regarding the 

matter.484 However, developing countries later saw it necessary to 

accede to the demands of developed countries for stronger IPRs 

protection since most developing countries are economically 

dependent on developed countries. 

During the Uruguay Round under GATT, many economies 

thought that the GATT negotiations would be a good opportunity to 

seek international intellectual property protection. Provisions 

concerning intellectual property protection were incorporated into the 

GATT and developing countries, which are substantially dependent 

upon trade concessions, were forced to concur with the TRIPS 

Agreement and to change their patent laws in accordance with the 

demands of developed countries. 

As mentioned earlier, the conclusion of the Uruguay Round of 

GATT in April 1994 signaled the birth of the WTO through the 

Marrakesh Agreement, which outlined the rules in all the Uruguay 

negotiations. It was also during the Uruguay Round that developed 

countries led by the United States, strongly asserted their demands 

to include IPRs protection in the GATT. The pharmaceutical giant 

Pfizer was the first to draw attention to the link between IP standards 

and the trade policy of the U.S. government in the 1980s, following 

the move to make intellectual property a privilege in the international 

and domestic arenas.485 From this time, the field of intellectual 

property evolved and became one of the key standards in 

international trade until the consolidation and ratification of the 

TRIPS Agreement. 

484 Abbott, above 478, 718. 
485 See John Braithwaite and Peter Drahos, Global Business Regulation (2000) 

Chapter 7. 
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Under the substantive provisions of the TRIPS Agreement, 

the Members of the WTO are obligated to integrate in their local 

laws minimum IPRs protection. They are also allowed to enforce 

such rights effectively and to resort to the WTO Dispute Settlement 

Body (DSB), if need be on any cases involving infringement of their 

IPRs. Nonetheless, these obligations are still subject to the 

objectives and principles of the TRIPS Agreement as provided in its 

articles.486 In addition, the Agreement aims to promote balance of 

protection between IPRs and socio-economic and technological 

advancement. 

Moreover, under Article 7 of the TRIPS Agreement, its 

ultimate objectives include the enforcement of IPRs to promote 

transfer and diffusion of technology and technological innovation '1in 

a manner conducive to social and economic welfare, and to a 

balance of rights and obligations".487 Article 8, paragraph 1, which 

states that: "Members may, in formulating or amending their laws 

and regulations, adopt measures necessary to protect public health 

and nutrition, and to promote the public interest in sectors of vital 

importance to their socio-economic and technological development, 

provided that such measures are consistent with the provisions of 

this Agreement"488 was motivated by the concerns of developing 

countries during the TRIPS regime that any agreement should not 

harm access to technologies for these countries' development. 

The TRIPS Agreement also incorporates significant 

provisions regarding Patentable Subject Matter, providing minimum 

standards for the protection of IPRs.489 Some provisions prevent 

countries from formulating IPRs policies that provide limited 

protection only to independent processes or products as a means of 

developing their own innovative capabilities. For instance, the 

486 See TRIPS Agreement, above n 45. 
487 Ibid art. 7. 
488 Ibid art 8. 
489 Ibid arts. 27-34. 
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Agreement only subjects inventive products and processes to patent 

protection which fit the following description: (1) they are new or a 

novelty; (2) they involve an inventive step, and (3) they are capable 

of industrial application. 490 Patent holders are also afforded 

protection from abuse and unauthorized use of their patent by giving 

them legal remedies against those who will violate their rights. 491 

The agreement also attempts to avoid monopolies over patents by 

restricting patent protection to twenty years from the date of filing, as 

provided under Article 33.492 

3.4.3 TRIPS and Technology Transfer 

The TRIPS Agreement is based on the standards and 

principles of the Paris and Berne Conventions. However, it may still 

be regarded as a supplement to other multilateral treaties involving 

IPRs protection . The TRIPS Agreement provides a number of rights 

and obligations covering matters which are either not dealt with, or 

ineffectively dealt with, in other treaties.493 The TRIPS Agreement is 

composed of various sections that discuss the standards, 

enforcement, dispute settlement and protection grants involving 

IP Rs. 

The first two parts of the Agreement touch on the protection 

of intellectual property and the three primary principles of minimum 

standards, national treatment and most-favored countries clause. 

The national treatment principle dictates that each Member shall 

give the nationals of other Member-countries the same equal 

treatment that it gives its own nationals in matters pertaining to 

intellectual property.494 The most-favored countries clause, under 

Article 4 of Part II, also supports this principle. It provides that any 

490 Ibid arl. 27(1 ). 
491 Ibid arls. 28, 31 . 
492 Ibid arl. 33. 
493 Ibid Parl II, arl 9-40. 
494 Ibid arl 3 
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advantage, privilege, immunity or favor afforded by a Member-

country to nationals of another country shall also be given to 

nationals of other members.495 Equal treatment among the Member-

countries shall be proffered accordingly, which also complement the 

MFN principle ... 

Part Ill of the TRIPS Agreement deals with the enforcement 

procedures for IPRs protection.496 These enforcement procedures 

involve the internal and external mechanisms that are adopted in the 

TRIPS Agreement.497 The internal enforcement mechanism 

requires signatory countries to include in their national laws the 

enforcement procedures set forth in the agreement.498 The 

evidence, damages, injunctions and other remedies required under 

national law were further set forth in Section 2 of Part Ill of the 

Agreement, entitled Civil and Administrative Procedures and 

Remedies.499 On the other hand, the external enforcement 

mechanism allows countries to resort to trade sanctions in order to 

secure compliance with the TRIPS Agreement. This however, would 

still depend on the legality of the dispute settlement process of the 

WTO. 

As noted, the Berne and Paris Conventions failed to provide 

adequate mechanisms for dispute settlement. The TRIPS 

Agreement aims to address this by adopting the Dispute Settlement 

495 Ibid art 4. 
495 Ibid art. 41 (quoting Article 41 of the TRIPS Agreement that: members shall 
ensure that enforcement procedures as specified in this Part are available under 
their law so as to permit effective action against any act of infringement of 
intellectual property rights covered by this Agreement, including expeditious 
remedies to prevent infringements and remedies which constitute a deterrent to 
further infringements. These procedures shall be applied in such a manner as to 
avoid the creation of barriers to legitimate trade and to provide for safeguards 
a~ainst their abuse). 
49 Ruth Gana, 'Prospects for Developing Countries Under the TRIPS Agreement' 
(1996) 29 Vanderbilt Journal of Transnational Law 735, 757. 
498 TRIPS Agreement, above n 45, art. 41 . 
499 Ibid arts. 42-49. 
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Understanding (DSU), established by the WT0. 500 Under this DSU 

mechanism, 501 the DSU adopts the decision of the dispute resolution 

panel report except when there is an agreement to reject such a 

decision for disputing parties. 502 When a resolution is realized, the 

member found to have failed to comply with the TRIPS Agreement is 

left with the option of changing its inconsistent measure or 

negotiating compensatory settlement within a fixed period . Non-

compliance with any resolution will result in the suspension of trade 

benefits by the WTO or disputing parties can reach for 

compensation.503 

Articles 65 and 66 of Part VI of the Agreement require all 

developed countries to comply with the provisions of transitional 

arrangements from January 1, 1996, whi le developing countries 

were required to comply from January 1, 2000. An exception was 

made for those countries with previously uncovered patent 

protection; the date set for compliance being January 1, 2005. 504 

And the least developed countries were required to comply with the 

Agreement from January 1, 2006 505 , which was later extended to 

1st July 2013. However, despite the foregoing deadlines for 

500 Ibid art. 64 (Article 64 states that "the provisions of Articles XX/I and XX/II of 
GA TT 1994 as elaborated and applied by the Dispute Settlement Understanding 
shall apply to consultations and the settlement of disputes under this Agreement 
except as otherwise specifically provided herein.'') . 
501 See Final Act Embodying the Results of the Uruguay Round of Multilateral 
Trade Negotiations, Apr. 15, 1994, Legal lnstruments--Results of the Uruguay 
Round vol. 1 (1994) , Annex 2, 33 l.L. M. 1125, 1226 (1994). 
502 Robert J. Pechman, Seeking Multilateral Protection for Intellectual Property: 
The United States "TRIPS" Over Special 301' (1998) 7 Minnesota Journal of 
Global Trade 179, 180-81. 
503 Final Act Annex 2 art. 22. 
504 TRIPS Agreement, above n 45, art. 65. 
505 TRIPS Agreement, art. 66 (stating that "In view of the special needs and 
requirements of least-developed country Members, their economic, financial and 
administrative constraints, and their need for flexibility to create a viable 
technological base, such Members shall not be required to apply the provisions of 
this Agreement, other than Articles 3, 4 and 5, for a period of 10 years from the 
date of application as defined under paragraph 1 of Article 65. The Council for 
TRIPS shall, upon duly motivated request by a /east-developed country Member, 
accord extensions of this period''). 
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compliance with TRIPS Agreement, there are still some developed 

countries which did not change their national laws. 506 

Although most developing countries argued against the 

expected benefits of the agreement, some have decided to adjust 

the provisions of their national laws so as to avoid conflict with the 

provisions of the TRIPS Agreement. 507 However, despite its alleged 

success in enforcing compliance by the developed countries, the 

Agreement has failed to do the same with the most of the developing 

and underdeveloped countries. In fact, most developing countries 

lack effective competition policy instruments like the anti-trust 

regulations to deal with possible abuse of the monopoly power. 

Developing countries have failed in their initiatives to establish codes 

of conduct for the transfer of technology and on activities of 

transnational corporations. soa 

A classic example is that of Indonesia who has amended its 

copyright laws in order to adhere to the standards set by the TRIPS 

Agreement only to fail because of the ineffective enforcement of its 

domestic institutions. The same is true with semi-developed 

countries such as South Korea, who still suffer from a failure to 

protect itself from copyright infringement despite the financial efforts 

to allocate more budgets for its enforcement. Similarly, while 

countries such as Singapore, Malaysia and Indonesia complied with 

the TRIPS Agreement and have provided greater efforts in the 

enactment of their IPRs laws, their failure to implement both the 

"mailbox" rule under Article 70.8 and the "pipeline" provision under 

506 John E. Giust, 'Noncompliance with TRIPS by Developed and Developing 
Countries: Is TRIPS Working?' (1997) 8 Indiana International and Comparative 
Law Review 69, 95. 
507 See Michael Smith, 'Bringing Developing Countries' Intellectual Property Laws 
to TRIPS Standards: Hurdles and Pitfalls Facing Vietnam's Efforts to Normalize an 
Intellectual Property Regime ' (1999) 31 Case Western Reserve Journal of 
International Law 211, 234. 
508 Jamuna Agarwal et al., Globalization, Foreign Direct Investment, and 
Technology Transfers: Impacts on and Prospects for Developing Countries (1998) 
40. 
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Article 70.9 by the set deadline of January 1, 1995509 resulted in 

sanctions against them from some developed countries such as the 

US and the EU. 

Similarly, India was reluctant to enforce IPRs protection as 

required by the TRIPS Agreement and was found to be in violation 

of some of its provisions. 510 In this regard, the DSU of the WTO 

proved to be an effective mechanism to secure compliance with the 

TRIPS Agreement. When a country is found to be violating TRIPS 

provisions, the WTO can ask that equivalent concessions should be 

suspended to the responding party. India, for example, eventually 

began changing its laws in compliance with the TRIPS Agreement 

following WTO action. 

3.4.4 TRIPS and Economic Growth in Developing Countries 

3.4.4.1 Developing Countries' Economic Status 

Many countries have moved toward trade globalization and 

focused their efforts on gaining a competitive edge in the 

international market. As expected, MNCs dominate the international 

market due to their capability to establish several networks and 

industrial facilities worldwide. As a result, countries like the United 

States and some newly industrialized countries (NICs) have attained 

tremendous economic growth and development, leaving the 

developing countries behind. On their part, developing countries are 

increasingly focusing their efforts on industrialization and utilizing 

trade policies to cope with the pressure of industrialized economies, 

while simultaneously protecting and promoting their own national 

economic interests. 

509 Su, above n 79, 169-216. 
510 Ibid. 
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3.4.4.2 Growth Theories 

The occurrence of "immiserizing growth" impedes the 

economic development of developing countries when they adopt the 

economic strategy of increasing agricultural production to increase 

exports of their agricultural products. 511 lmmiserizing growth is an 

economic phenomenon which occurs when the increased production 

of goods results in economic loss. To illustrate, an increase in 

production of agricultural goods may result in market imbalance 

where supply exceeds market demand. In effect, prices of 

agricultural products will decrease which results in a net loss. 

Different economic models were formulated to assist developing 

countries in the quest for economic development. These models 

include: 

3.4.4.2.1 The Solow Model 

This model was formulated by Robert Solow where he 

claimed that factors of production include capital, technical progress 

and labor.512 He acknowledged that technical progress increases 

production within a lesser period of time, in comparison to traditional 

manual production.513 For instance, in the 19th century, 4 hours' 

work is the equivalent of 1 hour in the 20th century. This is because 

of the utilization of technology. According to this model, developing 

countries may increase their economic standings in the world 

market. 514 There is therefore a need for developing countries to 

promote industrialization by implementing policies protecting its 

small industries through tariffs subsidies and import substitutions. 

511 See David Silverstein, 'Intellectual Property Rights, Trading Patterns and 
Practices, Wealth Distributions, Development and Standard of Living: A North-
South Perspective on Patent Law Harmonization' In George R. Stewart, Myra 
Tawfik, and Maureen Irish (eds}, International Trade and Intellectual Property: The 
Search for a Balanced System (1994) 159-60. 
512 Robert Solow, 'A Contribution to the Theory of Economic Growth' (1956) 70 
Quarterly Journal of Economics 65, 66. 
513 Ibid. 
514 Paul R. Krugman and Maurice Obstfeld, International Economics: Theory and 
Policy (2d ed. 1991) 240. 
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3.4.4.2.2 The "Two Gap" Theory 

Some developing countries may have successfully 

established and acquired technology but they are incapable of 

maintaining high capital and adequate technological base. This 

theory provides that the two main constraints which limit the ability of 

such developing countries to acquire technology515 include (1) the 

inability of these countries to save adequate capital to establish a 

technological base, and (2) problems on balance of payment where 

the cost incurred in importing industrial technologies exceeds their 

revenues acquired from agricultural exports. In this regard , such 

developing countries are left indebted to developed countries and 

thus lose capital for technological investments. 

The Two Gap Theory suggests that the solution fo r 

developing countries is foreign direct investment. This strategy is 

being adopted by most developing countries, which enables them to 

invest in technology.516 Since there is a significant reliance by 

developing countries on imported technologies supplied by 

developed countries, they tend to promote the free technological 

flow from industrialized countries to their own economies. With 

respect to international protection of intellectual property, many 

developing countries argue for its abolition to enhance free 

technological flow across countries. They claim that intellectual 

property protection is based on the interests of the economies 

having control of the world market such as United States, Japan and 

the European Union .517 

Furthermore, under the doctrine of uneven development, 

developed countries continue to grow at the expense of developing 

515 Paul Krugman, 'International Finance and Economic Development' In Alberto 
Giovannini (ed} , Finance and Development: Issues and Experience (1993) 15. 
516 Robin Broad, John Cavanagh, and Walden Bello, 'Development: The Market Is 
Not Enough ' (1990) 81 Foreign Policy 144, 145. 
517 See Jean M. Dettmann, 'GA TT: An Opportunity for an Intellectual Property 
Rights Solution' (1991) 4 Transnational Law 347, 368-72. 
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countries. This is exacerbated by the fact that developed countries 

were the first to industrialize, thus giving no opportunity to 

developing countries to advance their own economies. 518 

Developing countries also argue that protection of IPRs has further 

aggravated this unfair economic structure because developed 

countries use this protection to advance their interests and gain 

more benefits through rent transfer from developing countries.519 

As a result of the above, developing countries have insisted 

that developed countries change or alter their policies in order to 

accommodate their needs for building a new international economic 

order. 520 Thus, the Declaration on the establishment of New 

International Economic Order (NIEO) was promulgated. Under the 

Declaration, developing countries are afforded access to modern 

science and technology. It provided room for organization of 

indigenous technology in these countries to help bolster their 

economies.521 However, with the implementation of the TRIPS 

Agreement on technology transfer is seen disadvantageous to 

developing countries that are required to modify their IPRs laws.522 

518 Krugman and Obstfeld above n 514, 258. 
519Carlos A. Primo Braga and Carsten Fink, 'The Economic Justification for the 
Grant of Intellectual Property Rights: Patterns of Convergence and Conflict' (1996) 
72 Chicago-Kent Law Review 439, 443; see also Edwin Mansfield, 'Unauthorized 
Use of Intellectual Property: Effects on Investment, Technology Transfer, and 
Innovation' In Mitchel B. Wallerstein, Mary Ellen Magee, Roberta A. Schoen (eds), 
Global Dimensions of Intellectual Property Rights in Science and Technology 
(1993) 110. 
020 Jagdish N. Bhagwati, 'Introduction' In Jagdish N. Bhagwati (ed), The New 
International Economic Order: The North-South Debate (1977) 1. 
521 Maureen Irish, 'Intellectual Property and North-South Relations' In George R. 
Stewart, Myra Tawfik, and Maureen Irish (eds) , International Trade and Intellectual 
Property: The Search for a Balanced System (1994) 181-82 (quoting Declaration 
on the Establishment of a New International Economic Order, UN. G.A. Res. 
A/3201 (S-VI) , art. 4 (p) (197 4) . 
522 See P. Sai-wing Ho, 'Multilateral Trade Negotiations and the Changing 
Prospects for Third World Development: Assessing from a Southern Perspective ' 
(1 998) 32 Journal of Economic Issues 375, 377, 379. 
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Thus, their trade and policy options are not properly encouraged by 

the TRIPS Agreement. 523 

3.4.5 Effects of TRIPS on the Mechanism of Technology 

Transfer to Developing Countries 

Historically, the notion that development of technology 

facilitates economic growth has been adhered to by developing 

countries. This perception has been equally upheld and applied by 

developing countries as well, presumably to bridge the economic 

disparity between them and their developing counterparts. Many 

developing countries increase their technology imports based on the 

belief that it would improve their local R & D, and eventually enable 

them develop their own technology. 

The ultimate objective for the negotiation and conclusion of 

TRIPS Agreement was the argument put forward by developed 

countries, that there are positive correlations between stronger 

intellectual property protection and foreign direct investment, 

international trade and technology transfer. In addition, modification 

of IPRs regimes may encourage domestic innovation in developing 

countries. Nevertheless, even before its enforcement, the question 

arose as to what extent the agreement could benefit developing 

countries.524 When the TRIPS Agreement was first enforced , 

proposals to review its provisions had been made, some of which 

were connected to the "in-built agenda"525
. The issues were related 

to the provisions of Article 23.4 on geographical indications, Article 

523 Diana Tussie, 'The Uruguay Round and the Trading System in the Balance: 
Dilemmas for Developing Countries' In Manuel R. Agosin & Diana Tussie (eds), 
Trade and Growth: New Dilemmas in Trade Policy (1993) 87. 
524 Carlos Correa, Intellectual Property Rights, the WTO and Developing 
Countries. The TRIPS Agreement and Policy Options (1999). 
525 UNCTAD, Preparing for future Multilateral Trade Negotiations: Issues and 
Research Needs from a Development Perspective, (1999) Report based on issues 
discussed at the ad hoc expert group meeting of the S-G of UNCTAD (21-22 
September 1998) (UNCTADllTCDITSB/6). 
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27.3 concerning patentability of biological inventions and Article 64 

on non-violation cases. Other proposals were also submitted. 

The technological gap between industrialized and developing 

countries remains apparent since the inception of the TRIPS 

Agreement. In this regard, substantial consideration has been made 

of the impact of the agreement on the transfer of technology to 

developing countries. 

Many developing countries fear that to afford stronger 

intellectual property protection will hamper their efforts towards 

economic development because of the anticipated affect of 

restricting their accessibility to foreign technology. Their concern 

was found to be reasonable by some scholars and institutions526 and 

they manifested the need to review the IPRs system consistent with 

the balance between the developed and developing countries. 

Initially, the United States worked against piracy by 

demanding countries to strengthen international patent protection. 

However, this was evidently abused by some TNCs and wealthy 

institutions because patent protection extended from genetics to 

biodiversity.527 As a result, developing countries would carry the 

burden of this kind of patent protection until the lPRs system was 

equitably modified. Similarly, Professor Barton of Stanford 

University argues that uniform efforts are required between 

developed and developing countries in order to form common and 

equitable standard for intellectual property protection and to prevent 

526 Bernard Hoekman and Michel Kostecki, The Political Economy of the World 
Trading System: The WTO and Beyond (2001) 64. 
527 Willy Allee, 'Sail-action Against BIOPIRACY from Sweden to Poland (July 31st 
- August 1 ih) (2003) . Sink the Biopirates. Retrieved 27 March 2007 
<http://www.lovis.de/download/Tour%20Sommer%202003.pdf> at 17 January 
2007 
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the possible adverse affects of strengthening patent protection on 

developing countries' technological capability. 528 

Furthermore, according to the UNDP Human Development 

Report in 1999529
, the continuing and persistent demands towards 

strengthening intellectual property protection are questionable and 

should cease. Currently, many countries adopt promising methods 

of technological innovation through shared, common and free 

access to innovation, which negate the argument that patents are 

needed to ensure innovative activities. Moreover, the UNDP 

reported that the ethical standards, regulatory, policy and legal 

frameworks governing the use of new technologies have been 

neglected. 530 

Obviously, one of the objectives of TRIPS Agreement is to 

enhance technological diffusion.531 In order to determine whether 

this purpose has been achieved , or has the possibility of being 

attained, attention must be given to the relationship between patents 

and technology transfer. Countries maintain conflicting views on the 

matter depending on their stage of economic growth and 

technological state. 

From the perspective of developed countries, patents 

protection and its proper implementation facilitates the transfer of 

technology to developing countries. The underlying reason for this 

view is that intellectual property protection leads to disclosure of 

technical information which helps developing countries to acquire 

and exploit the technology transferred . In turn , the incentives 

received by the holders of the patents from different economies may 

induce them to develop and disseminate new technologies into other 

528 John Barton, Intellectual Property, Biotechnology, and International Trade 
,1999) 15 

29 UNDP, Human Development Report (1999). 
530 Ibid 73 
531 TRIPS Agreement, above n 45, art. 7. 
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markets. As Bejer provided, only patent protection enables 

enterprises to register and convert their inventions into objects of 

international trade abroad. 532 

The mere transfer of technology does not reflect its 

effectiveness to economic and technical development. It is 

necessary that the technology being transferred be utilized properly 

by the receiving country. One of the means to learn about the 

proper exploitation of such technology is through patents. The 

transfer of technology is necessarily associated with the disclosure 

of adequate information from the patent holder. This information is 

important and always incorporated in licensing agreements. 533 

Under Article 39 of the TRIPS Agreement, signatory countries are 

required to adopt measures necessary to safeguard such valuable 

information against unfair competition or infringement. 534 This 

obligation to protect trade secrets and technical know-how adds to 

the burden of the recipient countries involved in the process of 

technology transfer. 

As a result, policies on compulsory licensing are generally not 

applied.535 Nonetheless, compulsory licensing may be applied when 

the patent holder engages in restrictive enterprises - this induces 

the non-utilization of the patent. Under the Paris Convention, 

international patent protection allows member-countries to adopt 

measures against abusive practices of the patentee. However, this 

provision does not guarantee the interests of developing countries. 

This is further aggravated by the TRIPS Agreement regarding the 

use of patents because it gives the patentee the power to control 

532 Friedrich Beier, 'The Significance of the Patent System for Technical, 
Economic and Social Progress' (1980) 11 International Review of Industrial 
Property and Copyright Law 563, 584. 
533 See Karen Doreen Lightman, 'Comparative Income Roles of United States 
Industrial Property Rights Licensed Abroad' (1970) 10 IDEA- The Journal of Law 
and Technology, 352, 352. 
534 TRIPS Agreement, above n 45, art 39(1). 
535 See M. Bhatnagar, 'R&D in Developing Countries: What is the role of Patents? ' 
(1989) 14 Patent World, 35, 37. 
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imports. As a result, it also restricts the country granting the patent 

from open access to patented technologies. 

Many developing countries resort to technology transfer in 

pursuit of industrialization. Local firms imitate and copy imported 

technologies, a strategy found to be effective for technological 

development. Nevertheless, with the enforcement of the TRIPS 

Agreement, particularly Article 27, local firms encounter restrictions 

on the coping and imitation of foreign technologies due to barriers 

such as asking prior approval from the patentees and the payment 

of royalties. Additionally, the TRIPS Agreement provides inadequate 

protection of R & D investment inflows. It is clear that the 

enforcement of TRIPS may limit the transfer of technology, 

technological imitation and copying, leaving developing countries to 

import outdated technology. Once again, this aggravates the gap 

between poor and rich economies. 

In the light of the above, the much impact of the TRIPS 

Agreement on the economic development of many developing 

countries remains substantial. 

3.4.6 TRIPS and FOi 

Many entrepreneurs fear of being victims of piracy and other 

infringements of intellectual property. Presumably MNCs would tend 

to invest in countries with strong intellectual property protection to 

ensure that their protected products and technologies may not be 

illegally copied by firms in other countries who did not invest in R & 

D. Illegally copied products may be sold at much lower prices than 

legitimate ones. 536 This is especially true in cases where 

investments necessitate the transfer of technological knowledge like 

R&D. 

536 Brett Frischmann, 'Innovation and Institutions: Rethinking the Economics of 
U.S. Science and Technology Policy' (2000) 24 Vermont Law Review 347, 368. 
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Edwin Mansfield presented a leading analysis on the effects 

of strong IPRs protection on foreign direct investment.537 The 

respondents in this study included US firm executives and patent 

attorneys. He recognized that high levels of intellectual property 

protection encourage foreign direct investment.538 This theory 

however does not apply to all kinds of industries. Mansfield stated 

that the positive correlation between strong I PRs protection and an 

increase in foreign direct investment is not present in all industries 

and in all kinds of foreign direct investments. 539 

The impact of IPRs protection on foreign direct investment 

differs depending on the industry. For example, the Mansfield's 

study shows that there is a greater positive impact of IPRs on 

investment concerning R & D facilities, than those investments to 

sales and distributions. In addition, strong IPRs protection induces 

corporations to increase investment in their respective areas such as 

chemical, pharmaceutical, machinery and electrical equipment 

enterprises. On the other hand, I PRs protection has no relative 

effect on FDI in the food, transportation equipment and metal 

industries. 

Moreover, Jeong-Yeon Lee and Mansfield tried to discuss the 

flow of foreign direct investment in the US in relation to sixteen 

developing and newly industrialized countries and the level of 

protection of IPRs. They utilized a multivariate regression analysis 

to compile an index of intellectual property protection for each 

country. 540 They found out that developing countries implementing 

stronger intellectual property protection are more likely to encourage 

foreign direct investment than those with weak IPRs protection.541 

537 Robert M. Sherwood, 'Intellectual Property Systems and Investment 
Stimulation: The Rating of Systems in Eighteen Developing Countries ' (1997) 37 
IDEA 261, 351-52. 
538 See Mansfield, above n 170. 
539 Ibid. 
540 Lee and Mansfield, above n 145, 181-86. 
541 Ibid 185-86. 
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As supported by the survey conducted in the chemical industry, the 

extent of investment by corporations in R & D depends on the 

perceived level of intellectual property protection afforded to them. 542 

Some critics questioned the accuracy of Lee and Mansfield's 

study because of two methodological weaknesses. 543 First, they 

used a subjective index - their surveys asked for the opinion of the 

respondent firms regarding the factors that have influenced their 

investments.544 Secondly, the sample countries in their study have 

technological capabilities with a greater number of intellectual 

property disputes than other countries.545 In this· regard, the 

outcomes of the study tend to exaggerate the positive impact of 

intellectual property protection on foreign direct investments.546 

In his study, Robert Sherwood ranked intellectual property 

regimes in various countries. 547 The study involved eighteen 

developing countries, 548 each of which was given a score of 100.549 

Points were subtracted or added to this score depending on the 

weakness or strength of each country in relation to treaties and laws 

involving protection of patents, trade secrets, trademarks, copyrights 

and life forms, and the enforceabil ity and administration of IPRs 

protection. 550 

Sherwood discovered that the overall development and 

impact of IPRs protection is helpful and complete, despite the 

absence of an exact response to the query of whether or not 

542 Ibid 185. 
543 Braga and Fink, above n 519, 177. 
544 Ibid. 
545 Ibid. 
546 Ibid. 
547 Ibid 183. 
548 Braga and Fink, above n 519, 183. 
549 Robert M. Sherwood, 'Intellectual Property Systems and lnvestmet Stimulation: 
The Rating Systym in Eighteen Developing Countries ' (1997) 37 IDEA 261, 264. 
550 Ibid 287. 
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stronger IPRs protection motivates foreign direct investment.551 He 

further concluded that stronger protection of intellectual property 

reduces the financial risk of engaging in R & D of new technological 

innovations and encourages higher levels of foreign technological 

investment in developing nations.552 Consequently, new 

technologies may be created and utilized which, in turn, facilitates 

economic growth and improves the welfare of society. 

Additionally, Sherwood found that while the implementation of 

the TRIPS Agreement would adversely affect the economic growth 

of developing countries in the short-term, benefits would be realized 

by most developing countries gradually in the long run. 553 He further 

noted that the protection of intellectual property afforded by the 

TRIPS Agreement is adequate to encourage foreign direct 

investment and international trade flows. However, the Agreement 

did not sufficiently provide policies to encourage local innovations 

like the promotion of R & D activities for the creation of innovative 

technology.554 

Moreover, according to Sherwood, the effect of the TRIPS 

Agreement varies among countries depending on their economic 

and technological status. To illustrate, if we compare enormously 

developing countries to semi-industrialized ones, the adverse effect 

of intellectual property protection on the developing countries is 

relatively smaller than the semi-industrialized countries. This is 

because the former lacks the ability to engage in activities which are 

in violation of IPRs. However, the credibility of Sherwood's analysis 

551 Robert M. Sherwood, 'The TRIPS Agreement: Implications for Developing 
Countries' (1997) 37 IDEA 491, 493. 
552 Ibid 494-95. 
553 Ibid 510 
554 Ibid 494-95 
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is doubtful because, like Lee and Mansfield's study, a subjective 

index has been used.sss 

The empirical studies of the aforementioned analysts show 

that stronger intellectual property protection increases foreign direct 

investment. It also demonstrated how TRI PS Agreement promotes 

the enforcement of stronger IPRs protection which in turn stimulates 

foreign direct investment. In addition to this, it is clear that some 

developing countries have financial resources to establish their own 

R & Ds and develop their indigenous technology and technological 

skills. 

3.5 Conclusion 

Economic presumptions show that IPRs have both negative 

and positive implications on economic development. IPRs may be 

effective for the dissemination and creation of information, but as a 

result of the anticipated costs of implementation, there is a greater 

possibility of infringement. In addition, there is no clear evidence to 

suggest that stronger IPRs protection attracts FOi or encourages 

sufficient domestic innovation in order to compensate for the costs of 

implementation. Developing countries must consider the protection 

of their traditional skills and technical knowledge, while also 

formulating their IPRs regimes consistently with the requirements of 

the TRIPS Agreement. They should also encourage the global 

intellectual property community to consider provisions for the 

protection of traditional and technical knowledge in developing 

countries. This would provide them with a greater opportunity to 

secure the benefits from successful IPRs protection. 

With respect to the overall effects of international policies of 

technology transfer, the level and quality of patent rights or the right 

to use technology in developing countries may increase or decrease 

555 Braga and Fink, abone n 519, 183. 
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depending on foreign technologies. It cannot be stated clearly that 

all developing countries will experience an increase in technology 

and trade as a result of the implementation of the TRIPS Agreement, 

or that any country for that matter will be better-off economically. 

Economic development significantly affects the entire society. 

Social welfare must not be ignored in the quest for promoting private 

interests. Thus, industrial economies must not solely focus their 

efforts on gaining profits. They must also consider the interests of 

the public. Intellectual property regimes should provide a clear 

conceptual framework which is able to address the issues of 

motivating innovators and , at the same time, secure benefits for the 

publ ic in general. 

The following chapter provides a discussion of compulsory licensing. 

The effects of compulsory licensing on the levels of innovation in 

both developing and developed countries will be explored, detailing 

the accompanying requirements of compensation . The aim is to 

provide the reader with an understanding of how this phenomenon 

affects innovation for the recipient country and the movements of 

technology thereto. The following Chapter will also elaborate on the 

contents of the Doha Declaration with respect to compulsory 

licensing and in particular what the Declaration has in store for both 

developing and developed countries. 
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CHAPTER FOUR: COMPULSORY LICENSING PROVISIONS 

UNDER THE TRIPS AGREEMENT AND ITS IMPACT ON 

TECHNOLOGY TRANSFER TO DEVELOPING COUNTRIES 

4.1 Definition 

Having broadly explored intellectual property rights and its 

conceptual meanings as it relates to technology transfer in the 

preceding chapter, this thesis chapter will explore the various 

aspects of compulsory licensing provisions focusing on relevant 

articles under the TRIPS Agreement and its impacts on technology 

transfer to developing countries, and in specific terms, it investigates 

the impacts of compulsory licensing in the area of investment in 

developing countries. The Chapter critically examines the provisions 

in Article 31 under Patents in Section 5 of the TRIPS Agreement and 

its perspectives in developing countries. 

Many definitions have been given on compulsory licensing 

from a legal point of view. In legal context, it is a permission given by 

an authorized national institution to a person, with or without the 

blessing or sanction of the patent owner for the use of an idea 

protected by a patent or any other IPR. In some definitions, 

particularly in the area of universal copyright rights laws, compulsory 

license, which is also called equitable remuneration, is a statutorily 

created license. It is believed that a compulsory license permits 

usually certain parties to use copyrighted materials without the 

explicit permission of the copyright owner in exchange for a 

specified royalty. Specifically in most patents laws, compulsory 

license is a statutorily created license permitting certain people to 

pay a royalty and use an invention without getting the consent of the 

patentee. This license is ex lege that may be enjoyed by anyone 
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without the need for permission and typically without payment of 

remuneration to the patent owner. 556 

By and large, a compulsory license allows a government to compel 

the holder of a patent, copyright, or other exclusive right to grant use 

to the state or others. Typically the holder receives some royalties, 

either mandated by law or determined through some form of 

arbitration. 557 

From a purely legal point of view, a compulsory license is a 

legislative or governmental cancellation of patent rights denying a 

patentee exclusive control of an invention, or "an involuntary 

contract between a willing buyer and an unwilling seller imposed and 

enforced by the state". 558 To explain, an inventor is given a patent 

that in turn bestows upon him the sole rights to manufacture, utilize 

and put up for sale his particular idea for an impermanent length of 

time. 559 A compulsory license revokes the patentee's sole rights, 

thus permitting others to manufacture, utilize and put up for sale the 

idea prior to the end of the duration of the patent. 560 

Furthermore, compulsory licensing could be granted in 

instances of national emergency or when a country desires the use 

of the idea for dissemination to the public via non-profit channels. 

The license is not for the sole use of the licensee and must be 

556 See: http://definitions.uslegal.com/clcompulsory-licensel 
557 See: en. wikipedia. orglwiki/Compulsory _license 
558 See TRIPS Agreement, above n 45, art.31. 
559See Sara M. Ford, 'Compulsory Licensing Provisions Under the TRIPS 
Agreement: Balancing Pills and Patents' (2000) 15 American University 
International Law Review 941, 941, see a/so Duane Nash, 'South Africa's 
Medicines and Related Substances Control Amendment Act of 1997' (2000) 15 
Berkeley Technology Law Journal 485, 490, see a/so Patrick Bond, 'Globalization, 
Pharmaceutical Pricing and South African Health Policy: Managing Confrontation 
with U.S. Firms and Politicians' (1999) 29 International Journal of Health Services 
768, 772. 
560 Judy Rein, 'International Governance Through Trade Agreements: Patent 
Protection for Essential Medicines' (2001) 21 North-western Journal of 
International Law & Business 379, 394-404; see a/so Mary T. Griffin, 'AIDS Drugs 
and the Pharmaceutical Industry: A Need for Reform ' (1991) 17 American Journal 
of Law & Medicine 363, 363. 
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utilized only for its original purposes. The main objective here is to 

allow public access to every special case. The title-holder or owner 

will be given compensation if the idea is used for a third or 

independent party. One may appeal to the judicial branch of 

government to review the legislation that approved the compulsory 

licensing of several inventions. 561 

One of the reasons for the approval of compulsory licenses is 

for the purpose of decreasing a country's rel iance on imports. 

Decreasing a country's reliance on imports will certainly augment the 

number of local manufacturers and players in the market, hence it 

will stimulate and encourage local businesses and commerce. The 

reason that developing countries and activists campaign for the 

implementation of regulation with respect to compulsory licensing is 

that this has the effect of increasing their countries' access to many 

critically lifesaving drugs that would not be otherwise available562
. 

It was only of late times that developing countries have begun 

to implement their different government regulations or legislations 

that permit compulsory licensing, and the parallel importing of drugs, 

among other methods563
. It is worthy of note that the pharmaceutical 

industry is against those government legislations, because this 

sector 1ooks upon these laws or legislations in developing countries 

as encouraging infringement on patents which later become the 

common practice rather than the exception.564 

561 Divya Murthy, 'The Future of Compulsory Licensing: Deciphering the Doha 
Declaration on the TRIPS Agreement and Public Health ' (2002) 17 American 
University International Law Review 1299, 1302. 
562 Sara M. Ford, 'Compulsory Licensing Provisions under the TRIPS Agreement: 
Balancing Pills and Patients' (2000) 15 American University International Law 
Review 941, 946. 
563 See Consumer Project on Technology, United States Department of State 
Report: U.S. Government Efforts to Negotiate the Repeal, Termination, or 
Withdrawal of Article 15(c) of the South African Medicines and Related 
Substances Act of 1965 (1999) 
<http:llwww.cptech.org/iplhea/thlsa/stdept-feb51999.html> at 15 May 2005. 
564 See Ford, above 562, 966. 

223 



4.2 Compulsory Licensing and Exclusive Rights 

In reference to the TRIPS Agreement in section 6, which is 

one of the pertinent provisions of the TRIPS Agreement, it borders 

on layout-designs of integrated circuits. This Section entails that 

Members agree to provide protection to the layout-designs 

(topographies) of integrated circuits in accordance with Articles 2 

through 7 (other than paragraph 3 of Article 6). 

It is important to note that in Article 35 of the TRIPS Agreement, it 

obliges that Member countries to provide protection to the layout-

designs of integrated circuits (referred to in this Agreement as 

"layout-designs") in accordance with Articles 2 through 7 (other than 

paragraph 3 of Article 6), Article 12 and paragraph 3 of Article 16 of 

the Treaty on Intellectual Property in Respect of Integrated Circuits 

and, in addition, to comply with the following provisions. 

For the sake of analysis, an "integrated circuit" refers to a 

product in its final form or an intermediate form, in which the 

elements of the circuit, and of which, one of the elements is an 

active element, which evolves in an interconnections that are 

integrally formed in and/or on a piece of material and intended to 

perform an electronic function. The layout-design (topography), 

espoused in the Agreement, has three-dimensional disposition 

expressed. 

Therefore, the obligation to protect layout-designs applies to 

such layout-designs that are original in the sense that they are the 

result of their creators' own intellectual effort, which are not 

commonplace among creators of layout-designs and manufacturers 

of integrated circuits at the time of their creation. To that extent, the 

exclusive rights include the right of reproduction and the right of 

importation, sale and other distribution for commercial purposes. 
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Certain limitations to these rights are provided for in the TRIPS 

Agreement. 565 

In addition to obliging Member countries to protect the layout-

designs of integrated circuits, the TRIPS Agreement clarifies and 

builds on four premises. These premises relate to the term of 

protection which is embodied on Article 38(ten years instead of 

eight). However the applicability of the protection to articles 

containing infringing integrated circuits is supported at the last sub 

clause of Article 36 while the treatment of innocent infringers is 

found on Article 37.1 . The Article 32(1) of the TRIPS Agreement 

maintains that Members shall provide that, after the time that such 

person has received sufficient notice that the layout-design was 

unlawfully reproduced , that person may perform any of the acts with 

respect to the stock on hand or ordered before such time, but shall 

be liable to pay to the right holder a sum equivalent to a reasonable 

royalty such as would be payable under a freely negotiated license 

in respect of such a layout-design while the conditions espoused in 

Article 31 of the TRIPS Agreement apply mutatis mutandis to 

compulsory or non-voluntary licensing of a layout-design or to its use 

by or for the government without the authorization of the right holder, 

instead of the provisions of the IPIC Treaty on compulsory licensing 

(Article 37.2).566 

Patent holders obviously reserve the right to exclusively keep 

the ownership of their intellectual innovations and protect them from 

any unauthorized utilizing, manufacturing, or selling for profit. It is 

this ius prohibendi which makes up the guiding principle for the 

patent owner to procure a monopolistic fee while the patent is in 

effect. 

565 See WTO: Overview of the TRIPS Agreement, viewed 11 June 2010, 
http:llwww.wto.org!englishltratop_eltrips_elinte/2_e.htm 
566/bid 
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However, patent rights are not all-encompassing. National 

regulations of Member countries have pointed out certain instances 

in their legal environments in which patents shall not be approved. A 

substantial number of WTO Members like the United States, 

Germany, to mention a few, has excluded pharmaceuticals from 

being controlled by patent rights, thus, their policies lack some 

measures of compliance with the TRIPS Agreement when it was 

introduced. Nonetheless, WTO Members can still exclude from the 

list of patentable items plants and animals, therapeutic, surgical and 

diagnostic methods, as well as creations that are not consistent with 

morality and order public or public policy escape device. 567 

The exclusion of certain things from exclusive ownership of 

the patent owner is a clear feature in patent regulations which allows 

another party to utilize the innovation in fields of particular overriding 

public interest, such as teaching profession. Furthermore, in a host 

of other countries, testing for purposes of profit and business is also 

permitted. In the situation of pharmaceutical patents, several WTO 

Members such as India allow an independent party to commence 

registration process for a drug prior to the expiry of the patent term, 

such that the introduction of the corresponding generic drug is 

hastened thereafter. 568 Such exclusion is normally done without 

necessarily asking for permission from the patent owner or from a 

court or any other institution. Moreover, any third party may take 

advantage of exclusion at any time during the duration of a patent's 

terms, and he will not be liable of any wrongdoing. 

It is significant to buttress that compulsory licenses restrict 

patent rights, but they operate differently from the exclusions. A 

compulsory license permits the utilization of an innovation but only 

by the individual who has been designated and permitted by the 

567 See Berne Convention, above n 389, art. [14.sup.bis] (2). 
568 See Carlos Correa , Intellectual Property Rights, the WTO and Developing 
Countries. The TRIPS Agreement and Policy Options. ZED-TWN, (1999) . 
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court or any other public decision-making body after making sure 

that the stipulated prerequisites have been met. However, time limit 

could be imposed on the appeal for a compulsory license and its 

utilization, it is not thus open-ended all the time. Likewise the original 

patent owner could be adequately remunerated. 

Even though the cases wherein the underlying principle for 

exclusions is quite few compulsory licenses may be approved for a 

number of reasons, following the required stipulations in the Article 

30.569 This requirement contains stipulations that have a lot to do 

with the person applying for such and the forms of its utilization. 

Thus, compulsory licenses are usually non-exclusive and also 

contain stipulations for remuneration to the patent holder. 

4.3 Developing Countries' Perspective 

Licensing 

on Compulsory 

Developing countries with very low levels of intellectual 

property protection systems, as well as restricted access to the 

latest goods subject to intellectual property rights such as generic 

drugs would most likely permit a compulsory licensing in wider 

context that exit their national legislations. 

Compulsory licensing in developing countries such as 

Indonesia, South Africa, Malawi, Zimbabwe and the Philippines to 

mention a few may be used as a tool in order to encourage 

competition , which will result to a decline in the prices of such 

products like medicines. In the event of this scenario, there will 

likely be a multitude of prices based on the attributes of each 

market-leading to great social rewards that may also lead to better 

access to important products like drugs by a greater proportion of 

the populace. But, this view is not supported in some developing 

countries who proposed that compulsory licensing in developing 

569 See TRIPS Agreement, above n 45, art. 30 
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countries should be used to protect and restrict access to their 

products from their counterparts in developed countries. 

4.3.1 The Influence of Compulsory Licensing on Generic Drugs 

in Developing Countries 

It is clear that patents play various roles in one's economy 

and it is not safe to claim that it is better if there were no intellectual 

property protection at all. 570 The demand for a uniform patent 

protection for pharmaceutical products for instance became a 

phenomenal issue within the WTO. The issue is based on the 

argument that patent protection would make essential drugs 

unaffordable for the poor countries which have the common cases of 

terminal diseases among their nationals. Prior to the conclusion of 

the TRIPS Agreement many developing countries refused to extend 

patents protection to pharmaceutical products but only to 

pharmaceutical processes while others totally excluded protection 

on medicines. 571 Without patent protection on pharmaceutical 

products, local producers are able to produce generic drugs with 

lower prices than the patented medicines.572 Under the TRIPS 

Agreement, though it provides in Article 27 that there should be no 

distinction between process and product patents and between 

industries, certain provisions are ambiguous leading to contrary 

views and different interpretations573 

To address the adverse effect of the TRIPS Agreement on 

the affordability of essential drugs, developing countries facing 

570 See Edwin C. Hettinger, 'Justifying Intellectual Property' (1989) 18 Philosophy 
and Public Affairs 31, 31-52; See also Shanker A. Singham, 'Competition Policy 
and the Stimulation of Innovation: TRIPS and the Interface Between Competition 
and Patent Protection in the Pharmaceutical Industry' (2000) 26 Brooklyn Journal 
of International Law 363, 363. 
571 E.g. Argentina, India; see Lewis, above n 232. 
572 E.g., Brazil, Thailand, Korea. 
573 See Audrey R. Chapman, Approaching Intellectual Property as a Human Right: 
Obligations Related to Article 15(1)(c) (Discussion paper submitted to the 
Committee on Economic, Social, and Cultural Rights, 24th Sess., at 22, UN. Doc. 
EiC. 1212000112, 2000). 
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HIV/AIDS problems adopted compulsory licensing and parallel 

imports to enhance production of generic drugs and reduce 

medicine prices. This was opposed by large pharmaceutical 

industries and economies sustaining strong patent system. This is 

evident in the South African society where its government supports 

the drive for cheaper medicines but the United States and the 

European Union strongly opposed such effort. 574 

As argued by many developing countries, patent grants are 

associated with permitting monopoly because patents confer the 

patentee the power to control the price of the protected product.575 

The issue now arises as to whether patent protection on 

pharmaceuticals adversely affects the government's responsibility to 

promote the health of its nationals. If the answer is positive, it in 

essence calls for the modification of the relevant TRIPS provisions. 

Although the TRIPS Agreement does not necessarily guarantee 

outright economic improvement for the developing countries, it 

alludes to the prospect of achieving a reasonable sustainable 

development at least in the long run. 

A notable scholarly author Bagchi however observes that it is 

important to study variant kinds of medicines that are to be licensed 

so that one may determine the real consequences of compulsory 

licensing on investments in innovation. 576 Innovations in medical 

sciences in drugs notable for treating highly tropical diseases are 

rising in leads and bounds. Some of these medical innovations are 

directed at the worldwide market stage because even if they are 

574 See Frank Wooldridge, Analysis: Affordable Medicines - TRIPS and US 
Policies, Intellectual Property Quarterly No. 1 (2000) 103; see a/so Toby Kasper, 
South Africa's Victory for the Developing World, Medecins Sans Frontieres 
<http://www. accesslmed-
sf orglprod/publications. asp ?scntid=3182001040389&contenttype=PARA&> at 22 
March 2006. 
575 Robert Howse & Michael J. Trebilcock, The Regulation of International Trade 
fnd ed. 1999) 309. 

76 Aditi Bagchi, 'Compulsory Licensing and the Duty of Good Faith in TR/Ps.' 
2003 55(5) Stanford Law Review 1529, 1529-56. 
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firstly intended for the markets of developed countries, they still 

remain exploitable in developing countries especially in the drive to 

treat AIDS and cancer diseases. In addition to this, there are more 

precise and definite innovations in drugs that could be of great use 

to developing countries, especially those that fight illnesses such as 

malaria and tuberculosis and other viruses in Africa. 

These innovations in drugs are a main concern for 

pharmaceutical sector in developing countries. So public and private 

foundations in those countries promote research activities to dig into 

innovations leading to medical drugs exploration. The National 

Centre for Disease Control in India, and unions between public and 

private research consortiums such as the International AIDS 

Vaccines Initiative and the Alliance for Tuberculosis Drug 

Development that exist in developing countries are cases of 

endeavors that have met with success with respect to research on 

medicines that are fundamentally needed in developing countries. 

Therefore compulsory licensing for worldwide medicines, when 

restricted to developing countries, does necessarily have negative 

effect on investments in research in developing countries. 

In this situation, firms react to the needs and demands of 

consumers. If this continues, selective compulsory licensing in 

developing countries will have little influence on innovation. If the 

pharmaceutical businesses plough their investments via large scale 

expenses in the manufacture of drugs needed by developing 

countries, the general trend of compulsory licensing will most likely 

influence investments in R&D. The first deduction that may be made 

in the opinion of the researcher's points is the need to study in detail 

compulsory licensing as an alternative way when talking about 

global medicines or precise drugs for developing countries. 

Compulsory licensing for pharmaceutical goods is attractive 

with respect to politics, as it basically gives assurances of decreased 
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drug prices to the government and the public alike .. However, as 

there are low levels of patent protection in many developing 

countries, there are only a few firms who are willing to create and 

produce new drugs for those markets. The ill-effects of compulsory 

licensing for the purpose of further weakening intellectual property 

guardianship are such that there would be no new drugs produced 

in developing countries. Compulsory licensing will also do little to 

help decrease the prices of medicines in locations where patent 

guardianship barely or does not exist At all. 

Compulsory licensing is generally utilized by developing 

countries, so that pharmaceuticals may be available in the market. 

Increased need for its use will need the establishment of increasing 

levels of patent security in developed countries. This feature would 

allow the use of varying prices depending upon the desires of each 

particular market. The issuance of compulsory licenses would 

therefore augment competition and cause a decline in the prices of 

medicines in developing countries. The prices of pharmaceuticals in 

developed countries conversely would most probably increase577
. 

For compulsory licensing to be an effective instrument in 

decreasing the expenses related to the patent framework and aid in 

the promotion of social well-being, the processes in which it is 

applied must be explicitly written . It is fallacious to acknowledge that 

compulsory licensing is a cure-all for the dilemma encountered by 

the public health sectors of developing countries. Several queries 

are of a configurative kind and demand exhaustive regulations which 

take into account the espousal of varied methods. It must also be 

accepted that compulsory licensing must be utilized by governments 

in equally unique conditions, as decreed legally. The sensible and 

reasonable use of compulsory licensing may work for the 

movements of technology to manufacture pharmaceutical products 

577 Rosenberg, above n 84, 178. 
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for countries in areas of prime importance for the well-being of the 

populace. 

In any case developing countries stand the chance of availing 

relevant TRIPS provisions related to compulsory licenses to pursue 

their agenda. They could afford some vital products particularly 

pharmaceuticals to solve a lot of their health related challenges, 

which would automatically and positively reflect on their status as a 

country. Also, they could use the resources they have in other 

strategic areas for development and improvements. 

However, this should not be an end to their aspiration, 

because essentially the whole arrangement that is compulsory 

licensing being an initiative to urgently address specific challenges in 

countries such as South Africa, Malawi, India, the Philippines and 

Tajikistan is vulnerable to possible considerations, where the role of 

politics and vested economic interests cannot be ruled out, and 

which might not "favor" the developed countries anymore. It is not 

condemnable if developing countries should therefore make perfect 

use of the opportunity to develop or improve their economic 

attractiveness and acquire better influence to bargain more 

effectively for their economic interests against the whips and 

caprices of the Developed. This could be by way of utilizing the 

choices enumerated in the TRIPS Agreement to establish legal 

instruments and public regulation so that a more equitable right to 

pharmaceuticals is established . Under these circumstances, it is 

essential to keep the elasticity created by the TRIPS Agreement so 

that such may not reoccur. Thus, they should also push for more 

broader and flexible ways to interpret relevant provisions, since it is 

quite obvious that implementing the TRIPS Agreement in a very 

narrow and qualified way is injurious to the welfare of developing 

countries, as it among other things prevent them from implementing 
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regulation that avert death and other life threatening diseases for a 

major part of their populace578 . 

While Paragraph 19 of the 2001 Doha Declaration authorizes 

the TRIPS Council to review the relationship between the TRIPS 

Agreement and the UN Convention on Biological Diversity, the 

protection of traditional knowledge and folklore , there are 

complexities involved in patentability of generic medicines between 

developed and developing countries, To resolve this complexity, the 

TRIPS Council resumed its fruitful discussions on the relationship 

between the TRIPS Agreement and Convention on Biological 

Diversity (CBD). In spring of 2005, a number of developing 

countries such as Bolivia, Brazil, Colombia, Cuba, Dominican 

Republic, Ecuador, India, Peru and Thailand brought a proposal 

requesting the need to provide evidence of benefit-sharing in patent 

applications in correlation of earlier proposal brought a year ago by 

Bolivia, Brazil, Cuba, Ecuador, India, Peru, Thailand and Venezuela, 

which the overal aim of the proposal deals with facilitating and 

structuring the discussion on the relationship between the TRIPS 

Agreement and the CBD. One specific complexity lies in TRIPS 

implementation issues on the biodiversity convention, which bothers 

on the disclosure of origins of genetic material or traditional 

knowledge in patent applications that developing countries are 

calling for. Thus, the TRIPS Council is furthering workable 

consultations on how to improve the tie for a shared relationship 

benefit among WTO Members, which appears as the on-going work 

by the TRIPS Council. 579 

578 Ibid 
579 See 'TRIPS Council Discusses Biodiversity' Available at < 
http://ictsd.org/i/ip/39087 />; see also 
<http://biodiversity-I. iisd. orglnews/trips-council-discusses-benefit-sharing/> and 
<http:llwww.wto.org/englishltratop_eltrips_elart27_3b_e.htm> at 22 May 2011 
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4.3.2 The Impacts of Compulsory Licensing on Technology 

Transfer to Developing Countries 

While transfer and dissemination of technology is an explicit 

objective of the TRIPS Agreement in Article 7 which provides for 

appropriate measures to prevent practices that adversely affect 

international transfer of technology (Article 8) to low income 

countries such as Malawi, Senegal, Ethiopia, Haiti and many other 

developing and low income countries, the Agreement leaves the 

provisions for transfer of technology quite vague. The access to 

technology is increasingly becoming difficult for developing 

countries. The cost of access could be very high and demands a lot 

of remittances from governments of those developing countries. As 

a result of this, there is need for defining conditions, norms and 

practices for facilitating transfers of technology for production of 

essential drugs and other critical inputs. It is very important that a 

review of the Agreement is crucial in such a way that the important 

issue of transfer of technology and conditions under which 

technolog ically less advanced countries could seek transfer of 

technology from patent owners is carefully examined. 

One of the recurring debates is on the probable adverse 

consequences and negative impact of compulsory licensing under 

the TRIPS regime is the ability of developing countries to attract 

foreign investment. Many empirical literatures suggest that there is 

a direct bearing on development specifically in the area of local 

technological capacity building in developing countries as a result of 

high degree of dominance on technology by industrialized countries 

such as the United States, Germany, France, and United Kingdom. 

It is believed in this research report that the amount of foreign direct 

investments in developing countries has adversely reduced, instead 

there is a substantial increase in flow of royalties and license fees 

from developing countries to developed countries. Studies suggest 

that the net patent rents derived by the US for the year 2000 (in 
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current US$) could add up to over$ 19 billion, to Germany $ 6.7 

billion, and Japan $ 5.7 billion. Among the developing countries, 

China could see an outflow of patent rents of the order of $5.1 

billion, India $ 903 million, Israel $ 3.8 billion. 580 While decisions on 

investment are more probably influenced by the likelihood for 

economic progress of a country and by the integrity of its institutions, 

increasing degrees of intellectual property guardianship do not 

necessarily assure the movements of technology to developing 

countries. In order to decrease the likelihood of abuses and 

negative exploitations that exist in technological transfer, developing 

countries should adopt compulsory licensing only in the precise 

conditions stipulated by laws. 

The application of compulsory licensing as a mode of 

determining public laws and policies ought to be related to a 

structure that guarantees practical compensation for the patent 

owner. This would ease the effects of compulsory licensing on 

technological development Article 31 (h) of the TRIPS Agreement 

demands that the patent owner collects sufficient compensation 

recognized in each instance according to the amount of the award. 

When compulsory licensing is resorted to in order to prevent anti-

competitive behavior, the compensation may be compounded with 

extraordinary conditions, under the provisions of Article 31 (k). In 

essence this Article could be perceived to have allowed giving 

lower royalties, or even the free grant of the license. 

It is interesting to note that the United States and Japan have 

established between themselves an agreement not to issue a 

compulsory license with regard to improved inventions, except for 

correction of unfair competition or approval of public or non-

commercial utilization. Under the 28 U.S.C of 1498, the United 

States is permitted to use an invention covered by a U.S. patent 

580 See RIS Policy Briefs- Cancun Agenda: "TRIPs and Development Implications 
and an Agenda for Action ", No. 6 July 2003, p. 1 
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without license while in China, compulsory licenses are only 

applicable to invention patents and utility patents not design patents, 

and no compulsory license has been granted in China. There are 

three situations where a compulsory license is granted in China, 

these include: (1) In the event of unreasonable refusal to license, (2) 

Public Interest that is national emergency or an extraordinary state 

of affairs occurs, and (3) Exploitation of an improvement invention 

requiring license on the dominant patent. India does not have a 

compulsory licensing regime; hence it is working to finalize the rules 

for the Third Patent Amendments (2005), which in the future would 

allow an effective compulsory licensing to be in place. Consequently, 

compulsory licensing does not create a stable investment climate in 

developing countries; hence it leaves a developing country that 

grants compulsory licensing to partner with companies in the event 

of future adverse effects that could impinge on its development 

base. 581 

Furthermore, the major dilemma in the awarding of 

compulsory licensing is in the amount of compensation to be given 

to the patent owner. The compensation of royalties like those to be 

remunerated to the patent owner in the situation of voluntary 

licensing would stop, as customary, the attainment of the goals of 

compulsory licensing582
. The scenario is altered when compulsory 

licensing was approved in order to prevent anti-competitive 

behavior. There has been a good number of developing countries in 

Africa and Asia respectively have made use of compulsory licensing 

or government use orders to enable the supply of more affordable 

generic drugs in recent years. It is however worthy of note that 

access to medicines has been affected by new developments such 

as bilateral free trade agreements and the establishment of India's 

581 Jon W. , Bridgestone A., Raj S. D. & Morrison F. ,2008 "Compulsory Licensing 
On Patents in the US, China, Japan, Germany, and India", paper presented in 
India 
5821bid 176. 
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new patent laws in 2005. The cost of HIV/AIDS treatment in June 

2004 per patient for one year in Malawi was put at $288 for first-line 

drugs and $1,875 for second-line drugs. The figures for other 

developing countries were put at: Kenya ($292 and $1,594); 

Cameroon ($277 to $4,763) and Thailand ($352 to $3,500). 

Malaysia issued a "government use order" in February 2004 that 

issued a contract to a local firm to import three HIV/AIDS drugs 

(didanosine, zidovudine, lamivudine and zidovudine combination) 

from an Indian firm, Gip/a, for supply to government hospitals. In the 

country of Zimbabwe, the government declared a health emergency 

with regard to HIV/AIDS. It is said that an emergency is one of the 

bases in Zimbabwe under which compulsory license can be issued 

in patent law while in the case of Indonesia, the second Asian 

country in the post-Doha Declaration period to issue a government, 

use authorization. A presidential decree on exploitation of patent by 

the government on antiretroviral drugs in October 2004 was issued 

in the light of "the urgent need of community in the effort to control 

HIV/AIDS epidemic". The decree allows the Minister of Health to 

appoint a pharmaceutical factory as the patent exploiter on behalf of 

the government, to produce two ARVs: Nevirapine (for 7 years) and 

Lamivudine (for 8 years).583 In view of some former cases, 

compulsory licensing was approved at no royalty at all as in the 

decision on Dell Corporation versus VL-Bus patents. 584 The award 

of excessive royalties for the compulsory licensing of 

pharmaceuticals would have exceptionally unsettling and unsavory 

effects on the less privileged sections of the populace. This is 

583 Sangeeta Shashikant, "More countries use compulsory license, but new 
problems emerge", Geneva, 19 May 2005, TWN Info Service on Health Issues No. 
4, <http://www. twnside. org. sgltitle2/health. infoltwninfohealth004. htm> viewed on 
11 June 2010 
584See Dell Corporation versus VL-Bus patents at 
<http://www. ftc. govlopa/1995111 Idell. shtm> and reinterated in Robert Merges,' 
Who Owns the Charles River Bridge? Intellectual Property and Competition in the 
Software Industry' (UC Berkeley Public Law and Legal Theory Working Paper No. 
15, 1999) 18. 
<http:llwww.law.berkeley.edu!instituteslbclt/pubs/mergeslcriver.pdf>at 20 January 
2006. 
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opposed to a situation in which minimal royalties are charged, 

allowing the goods to be available in a market, and in the end aiding 

in the promotion of social well-being. 585 

Since technology transfer is a multidimensional process 

through which innovation is disseminated to the developing and 

least developed countries, another impact of compulsory licensing to 

developing countries as importers of technology is the adverse 

social welfare implications of rent payments that could be incurred 

as result of exploitation by monopoly or oligopoly. And to that extent, 

since this exit, there is a no economic, political or legal action by 

governments in developing countries to address this fundamental 

failure. This is because those governments have weaker institutional 

power or resource constraints to reduce external technological 

dominance on price control and movement of patent products to 

public domain for the availability of the general public including the 

developing countries. The vulnerability of this impact has seen the 

retreat of potential investors hence developing countries are left with 

fewer investors. 

4.4 An Overview of Compulsory Licensing Under the TRIPS 

Agreement 

The integration of all international intellectual property laws 

has been the target of substantial work via public international law 

as well as international laws on trade. The GATT Uruguay Round 

Agreement on Trade-Related Aspects of Intellectual Property 

(TRIPS) has had positive outcomes with respect to integration. It 

must be noted though that most of these efforts are largely on 

procedures, mainly international patent application processes and 

the length of effectiveness of patents. 

585 Ibid 178; see a/so Zita Lazzarini, 'Making Access to Pharmaceuticals a Reality: 
Legal Options under TRIPS and the Case of Brazil in Yale Human Rights & 
Development Law Journal ' (2003) 6 Yale Human Rights and Development Law 
Journal 103, 108. 
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The TRIPS Agreement is the primary agreement on 

intellectual property made in the 20th century, and it also assigned 

to compulsory licensing the role of settling dilemmas resulting from 

the patent framework. Although it does not expressly mention 

compulsory licensing, it can be inferred from the content of Article 31 

of the TRIPS Agreement that allows government exploitation of the 

invented product and compulsory licensing to allow another 

authorized person aside from the patentee to use the patent 

product. The Article affords the government the right to issue 

compulsory licenses at the same time seeking to protect and uphold 

the rights of the patentee.586 It also provides the following situations 

as grounds for allowing compulsory licenses: (1) national emergency 

or extreme exigency587
; (2) for public use and non-profit purposes; 

(3) correction of "anti-competitive practices"588
; and (4) in instances 

when the use of one patent affects the infringement of another 

(dependent patents) .589 The TRIPS Agreement however contends 

that its patent conditions must be subject to the Paris Convention of 

1967. However, some of the conditions laid out in Article 31 of the 

TRIP Agreement are opposed on perceived number of reasons. 

In essence, though compulsory licensing is not expressly 

recommended in the TRIPS Agreement, national emergencies allow 

that a patent holder is sufficiently paid remuneration590
. This 

assertion for values of remuneration has been very varied so far, 

revealing the great gaps in regulatory issues for developing and 

developed nations591
. 

586 Robert Weissman, 'A Long Strange TRIPS: The Pharmaceutical Industry Drive 
to Harmonize Global Intellectual Property Rules, and the Remaining WTO 
Alternatives Available to Third World Countries' (1996) 17 University of 
Pennsylvania Journal of International Economic Law 1069, 1113. 
587 TRIPS Agreement, above n 45, art 31 (b) . 
588 Ibid art 31 (k). 
589 Ibid art 31 (/) . 
590 Ibid art 31 (h) . 
591 Ruth L. Gana, 'Prospects for Developing Countries Under the TRIPS 
Agreement' (1996) 29 Vanderbilt Journal of Transnational Law 735, 770-771. 
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Contradictorily, some opposing views were presented relating 

to the conditions of Article 31. On one hand, some argued that such 

conditions or circumstances do not impede the implementation of 

compulsory licensing.592 On the other hand, it may restrict 

compulsory licensing because of several requisites to be complied 

with before compulsory license can be granted. Some of these 

requirements include the authorization from the patentee which must 

be obtained within a certain period on agreed commercial terms. 593 

Adequate compensation that rests on the authorization's economic 

value is also required. 594 Moreover, compliance with prompt 

procedural requirements is necessary for effective compulsory 

licensing. Judicial review must also be meted out by a licensing 

authority595 which may take a longer period if the review takes into 

account the perspective of the pharmaceutical corporation 

concerned. 

It is observed that states possess a wide authority with 

respect to making and implementing regulations in the interest of 

public health . The same WTO Members may set the conditions 

under which a national emergency may be declared , which are 

thoroughly essential in public health emergencies caused by 

epidemics or pandemics596
. While the bargaining for TRIPS was 

ongoing, tries to put into context the conditions which make it 

necessary to define a national emergency in the light of "public 

interest" did not succeed, because developing countries did not 

592 See Robert Weissman, 'A Long Strange TRIPS: The Pharmaceutical Industry 
Drive to J-larmonize Global Intellectual Property Rules, and the Remaining WTO 
Legal Alternatives Available to Third World Countries' (1996) 17 University of 
Pennsylvania Journal of International Economic Law 1069, 1069-1225. 
593 TRIPS Agreemnet, above n 45, art. 31 (b) . 
594 Ibid art. 31 (h). 
595 F.M. Scherer & Jayashree Watal, Post-TRIPS Options for Access to Patented 
Medicines in Developing Countries 29 (Working Paper No. WG4:1, Comm'n on 
Macroeconomics & Health, Working, 2001) 
<http://www.cmhealth.org/docslwg4paper1.pdf> at 28 January 2006. 
596 Jose Marcos Nogueira Viana, 'The Global Aids Crisis: Intellectual Property 
Rights, the World Trade Organisation and Public Health: The Brazilian 
Perspective in Connecticut Journal of International Law' (2002) 17 Connecticut 
Journal of International Law 31 ,32 
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seem to bother to control the flexibility characterizing government 

legislation for health security. Neither cleared were the definitions of 

urgency, national emergency, non-commercial public use, and non-

competitive conducts. While the Uruguay Round was going on, an 

offer by India was approved. It guaranteed maximum flexibility for 

countries to create their own definitions for such terms597 . 

As numerous developing countries have poor patent 

guardianship, the WTO Member States are required to defend 

patent rights under the TRIPS Agreement. The TRIPS Agreement 

contains stringent requirements under which compulsory licensing 

may be applied, and also asks for adequate remuneration, 

depending on the goad's worth. In cases where there is strong 

guardianship and regulations for patent rights, TRIPS offers few 

exceptions, where, in instances of absolute necessity, compulsory 

licensing may support stronger levels of guardianship. These 

circumstances however are non-existent to date. 

Developing countries use compulsory licensing to increase 

access in pharmaceutical products. It can be utilized either by 

granting and exploiting the license or by threatening to use the 

license to induce the patentee to modify the price or royalty and 

change his supply scheme. However, there is no doubt that 

compulsory licensing has been adopted by developing countries to 

address the issues concerning public health598 due to various 

grounds.599 To that extent, they express that compulsory licensing 

597 Sun Haochen , 'A Wider Access to Patented Drugs Under The TRIPS 
Agreement in Boston University International Law Journal' (2003) 21 Boston 
University International Law Journal 10, 12. See a/so Bess-Carolina Do/mo, 
'Examining Global Access to Essential Pharmaceuticals in the Face of Patent 
Protection Rights: The South African Example in Buffalo Human Rights Law 
Review (2001) 7 Buff Buffalo Human Rights Law Review 137, 139. 
598 Frederick M. Abbott, The TRIPS Agreement, Access to Medicines and the 
WTO Doha Ministerial Conference (2002) 11 
<http://www. geneva. quno. infolpdf!OP7 Abbott .pdf> at 17 March 2005 
599 See IFPMA, TRIPS, Pharmaceuticals and Developing Countries: Implications 
for Health care Access, Drug Quality and Drug Development (2002) 
<http://wwwlifpma.orgldocuments!NRB6/TRIPS.pdf> at 02 February 2005 
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can be an effective way of preventing negative adverse effects that a 

patent protection could incurred on their public interest. 

The main hindrance to the advocacy of compulsory licensing 

is that, the TRIPS Agreement provides for a twenty year period of 

exclusivity for new patents. As a result of this, it poses great 

dilemmas as the compulsory licensing necessitates that the duration 

of patent exclusivity be bent, so that non-patent owners may utilize 

the patented good. It is obvious that one of the main goals of the 

TRIPS Agreement is to secure intellectual property rights in the 

interest of "social and economic welfare." One consequence of this 

is that others have construed certain provisions in the Agreement as 

to permit compulsory licensing. Although there are conditions under 

which the latter is allowed, there is little likelihood that they can 

utilize such in the United States to control the fluctuations in the 

prices of prescription medicines. 

The most significant legal impediment is the condition that 

compulsory licensing shall be primarily for the supply of the local 

market. This requirement often causes serious crisis to developing 

countries especially those with inadequate facilities and technical 

capabilities in establishing their own enterprises to supply new 

pharmaceutical products. Some developed countries, for instance, 

might have a high per capita income and excellent universities but 

still resorts to compulsory licensing when importing 

pharmaceuticals.600 In this connection, developing countries are 

more likely to adopt compulsory licensing predominantly for 

importation purposes rather than for local production. 

With these in view, Article 31 fell short in providing the clear 

factors for the issuance of compulsory licenses under lawful 

600 Ibid 
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instances601 because of some ambiguity of its prov1s1ons. This 

continues to be the subject of query because of the non-reference of 

the issue of compulsory license with the WTO Dispute Settlement 

Body and such equivocal provisions remain until a decision for that 

matter has been made by the legitimate authority. 

Though quite attractive to many developing countries, the 

implementation mechanisms and terms that characterize 

compulsory licensing hardly makes any real concessional sense in 

view of what they (developing countries) have to concede other 

Developed countries' legitimate interests against theirs in order to 

sustain its economic values from it as previously detailed. 

Developing countries should therefore make use of it in the context 

of their efforts to achieve better socio-political and economic 

standings to attract better deals e.g. economic transfer and direct 

foreign investments. 

4.4.1 The Impact of Articles 8 & 27 on Compulsory licensing in 

the TRIPS Agreement 

Although Articles 27 and 8 of the TRIPS Agreement permit 

Member countries to change patent terms so as to safeguard public 

health, it is quite improbable that these clauses would lead to the 

implementation of compulsory licensing in the United States602
. The 

main advantage of these stipulations is weakened when discussed 

along with Article 30, which stipulates that the change of patent 

terms must not compromise the legal interests of the patent owner. 

In the contexts of Articles 8 and 27, however, the Articles are 

not usable on the premises of the United States compulsory 

licensing framework because infringing on the twenty year patent 

601 See Ford, above n 637, 961 (citing Richard H. Marschall, ' Patents, Antitrust 
and the WTOIGATT: Using TRIPS as a Vehicle for Antitrust Harmonization' (1997) 
28 Law and Policy in International Business 1165, 1188-89. 
602 See TRIPS Agreement, above n 45, arts 8,27. 
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term is equivalent to an infringement on the legal interest of having 

solo rights to manufacture and sell a product603 . There is only an 

instance wherein these Articles may assist in compulsory licensing is 

in cases where in the patent is not being taken advantage of for 

profits. Since the issue is not the dearth of taking advantage for 

profits, Article 27 does not provide a reasonable condition for getting 

around the twenty years stipulation of the TRIPS Agreement. 

Therefore, compulsory licensing cannot be said to exist in the United 

States under Articles 8 and 27. 

The TRIPS Agreement does not avert the permitting of 

compulsory licenses in instances of deficient "working". But in 

Article 27 .1 of the Agreement it is mentioned that patent rights shall 

be enjoyable without discrimination whether the products are 

imported or locally produced". There has been much debate on this 

particular stipulation. Even if this Article is taken to mean barring 

national legislation from enforcing a duty to implement a 

domestically patented innovation, this construction is not agreed 

upon by all Members of the WTO. 

The preamble of the Agreement, together with Articles 7 and 

8, stresses that one of the goals of the agreement is to promote the 

movement of technology, which is assured in some instances by 

compulsory licenses via the reasons of "non-working". 

Article 5(A)2 of the Paris Convention, as amended in 

Stockholm in 1967, could be interpreted as the "industrial working" of 

the patent in the state, and is explained by Bodenhausen, the former 

Director of the Bureau of International Protection of Industrial 

Property604
. The explanation and construction of this Article is to be 

603 See Aditi Bagchi, 'Compulsory Licensing and the Duty of Good Faith in TRIPS' 
,2003) 55 Stanford Law Review 1529, 1529-56. 

04 Michael Halewood, 'Regulating Patent Holders: Local Working Requirements 
and Compulsory Licenses at International Law' (1997) 35(2) Osgoode Law 
Journal 243, 253, 271. 
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established consistently with WTO methods if a disagreement 

between WTO Members occurs thereafter. 

A potential option offered in line with Article 8.1 of the TRIPS 

Agreement is that the issuance of compulsory licenses must be in 

verifiable cases of "lack of working", and to that extent, such a "lack" 

must produce an effect on the commercial and industrial progress of 

the countries' areas of concern. 

Articles 8 and 27 also mention additional guidelines on 

compulsory licensing. In Article 8.1 it is stated that when countries 

develop their own post-TRIPS regulations, they may "adopt 

measures necessary to protect public health and nutrition, and to 

promote the public interest in sectors of vital importance to their 

socio-economic development, provided that such measures are 

consistent with the provisions of this Agreement" .605 This provision 

therefore aids in the development of Articles 30 31 and 40, and 

further states that a Member country cannot be sanctioned for 

issuing patent regulations to safeguard the interest of the public. 

In Article 27.2, there is a statement that 11Members may 

exclude from patentability inventions, the prevention within their 

territory of the commercial exploitation of which is necessary to 

protect public order or morality, including to protect human life or 

health .. . "606 The coverage of this, apparently wide, public health 

exemption is limited by two arguments: need and the lack of 

commercial use. 

Yet it has been observed that a country may circumvent the 

prohibition on commercial utilization via dispersing the 

pharmaceuticals in a non-commercial manner, such as through a 

605 See TRIPS Agreement, above n 45, art. 8.1. 
606 See TRIPS Agreement, above n 45, art. 27. 2. 
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non-profit entity or through a government-owned institution607
. In 

spite of these possibilities, compulsory licensing has never been 

used under the TRIPS Agreement, but there are cases wherein 

some developing countries have pressured others by attempting to 

use it608
. 

While others have reasoned out that Article 30 could provide 

for compulsory licensing in the United States, its terms are too 

constricting to indeed create policy. In Article 30, it is decreed that 

compulsory licensing will be "limited" because it will now cover 

drugs609
. It will not "unreasonably conflict" with the regular use of the 

patent because the guiding principle will be implemented in the 

interest of public health, and this constitutes only a moderate change 

and not an entire negation of the use of the patent610 . 

Article 30 of the TRIPS Agreement is restrictive in such a way 

that any exclusion to patent terms in TRIPS Agreement cannot 

compromise the legal interests of the patent owner. The 

consequential balancing check will not work in the interests of US 

consumers, and Article 30, at most, will only be advantageous for 

customers in third world countries611
. As though the prices of US 

prescription medicines are excessively high, they are still available in 

the market, hence a compulsory licensing system will not be 

equitable because such a framework will be injurious to 

607 See Weissman, above n 592, 1069-1255. 
608 See Amir Attaran, 'The Doha Declaration on the TRIPS Agreement and Public 
Health, Access to Pharmaceuticals, and Options Under WTO Law' (2002) 12 
Fordham Intellectual Property Media & Entertainment Law Journal 859, 870. 
609 See Weissman, above n 592, 1069-1255. 
610 See Samantha Shoell, 'Why Can't the Poor Access Lifesaving Medicines? An 
Exploration of Solving the Patent Issue ' (2002) 4 Minnesota Intellectual Property 
Review 151. 
611 See Weissman, above n 592, 1069-1255. 
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pharmaceutical firms and therefore will not be allowed under Article 
30.612 

4.4.2 The Concept & Impact of Article 30 of the TRIPS 

Agreement on Compulsory Licensing 

Article 30 of the TRIPS Agreement provides that parties to 

the agreement are permitted to grant limited exceptions to patent 

rights under certain circumstances613 wherein they are permitted to 

deviate from general rules on patent rights protection with 

recognized restrictions. This exception has two requirements. First, it 

should not be unjustly inconsistent with the normal use of patents 

and unreasonably prejudicial to the legitimate interests of patentees, 

taking into consideration the third parties' lawful interests. The option 

to adopt the exceptions in Article 30 lies upon the exporting country. 

Second , the limited exceptions provided in Article 30 are 

considered reasonable to address problems of public health in poor 

countries consistent with Articles 7 and 8 of the TRIPS Agreement. 

The conditions wherein the exceptions set forth in Article 30 are 

applicable are the following: (1) the importing country must have an 

unresolved health crisis; (2) whether the importing country is 

financially capable to shoulder the cost of imported or local patented 

medicines or other health related inventions to meet market 

demands; and (3) whether the importing country can provide 

pharmaceuticals and other public health related inventions at low 

and affordable prices.614 

612 See Michele L Creech, Comment, 'Make a Run for the Border: Why the United 
States Government is Looking to the International Market for Affordable 
Prescription Drugs ' (2001) 15 Emory International Law Review 593, 593-637. 
613 TRIPS Agreement, above n 55, art. 30 ("Members may provide limited 
exceptions to the exclusive rights conferred by a patent, provided that such 
exceptions do not unreasonably conflict with a normal exploitation of the patent 
and do not unreasonably prejudice the legitimate interests of the patent owner, 
taking account of the legitimate interests of third parties'). 
614 See Abbott, above n 478. 
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Generally, generic drug manufacturers can only produce and 

distribute generic drugs after the expiration of the original drugs' 

patents. The TRIPS Agreement however provides for an exception 

called the Bolar exception. Under this, exception generic drug 

manufacturers are allowed by law to use patented inventions to 

obtain marketing approval from the regulatory authorities before the 

expiration of the patents. Nevertheless, they are not permitted to 

sell their patent while it is still valid, but market their generic versions 

upon the expiry of the patent. This exception is recognized by both 

the developed and developing countries.615 

It is interesting to note that the interest of the patent holder 

shall not be impaired when permitting local manufacturers to 

produce generic drugs and import patented drugs. The exporting 

country may not grant such exceptions if it would prejudice its 

interests but it may look into the public health benefits derived from 

greater access to medicines while at the same time taking into 

account the interest appropriate to the holder of the patent. 

However, in case a local patent holder refuses to grant the 

exceptions as provided under Article 30 of the TRI PS Agreement, 

the importing country may resort to compulsory licensing. 

The exports of public health inventions undertaken in Article 

30 may be subjected to compulsory licensing even without a formal 

interpretation of Article 31 of the same agreement, which provides 

procedures of issuing compulsory licenses such as prior consent of 

the patent holder. Article 30 would provide the following advantages 

over Article 31 since compulsory licensing of health related products 

is allowed without the consent of the patent holder: (a) it limits its 

applicability to exportation of health products, thus, supporting the 

615 Consumer Project on Technology, Existing and Model Bolar Provisions 
(showing the Bolar provisions of Argentina, Canada and the United States;) see 
also Patent Protection of Pharmaceutical Products in Canada(WTIDS114/R) (DSR 
2000:V,2289) 
<http://www.cpl tech.orgliplhealth/researchllegislation.html> at 26, September 
2006. 
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objectives of the Doha Declaration; (b) it provides simple and direct 

solution problems confronted by the developing countries; (c) it may 

permit decisions concerning compulsory licensing to be left in the 

importing country; and (d) unlike Article 31, where 

compensation/remuneration is to be paid in the country of 

consumption, it allows the patent holder to receive payment of 

compensation in the importing country. 

4.3.3 The Extent of Compulsory Licensing Through Article 31 in 

the TRIPS Agreement 

WTO Member States may allow various types of compulsory 

licensing in deference to patents which are expressly permitted by 

the TRIPS Agreement Article 31 stipulating as "Other use without 

the authorization of the right holder". The Article broadly enunciated 

the many bases for the authorization of compulsory licenses in that 

specific area: Emergency and extreme urgency, Anti-competitive 

practices; Public non-commercial use; Dependent patents 

The TRIPS Agreement does not however restrict the 

Members' right to allow compulsory licenses on bases aside from 

those which were explicitly mentioned therein, which for example, to 

secure and guard the environment (as suggested in Article 21 ), or 

for justifications of "public interest" (as stipulated in German patent 

law). 

Even if Article 31 under Patents provision in Section 5 of the 

TRI PS Agreement does not limit the bases for the approval of 

compulsory licenses, it has therein a comprehensive list of the 

circumstances for the granting of such, as well as the necessity to 

approve them on an individual basis, the need (in certain instances) 

of a previous application to the patent owner on justifiable business 

terms, the non-restrictive nature of the licenses, the condition of 

remuneration based on the economic worth of the license, and the 
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prerequisites for the cessation of the permit. Article 31 (g) especially 

places a severe load on the compulsory licensing system, as it 

allows for the probability of a compulsory license being revoked 

once the conditions that allowed it in the first place no longer exist. If 

enforced to the latter, this stipulation would decrease the number of 

applications for such licenses, as the licensee would constantly be 

under the threat of the cancellation of his or her right at any time. 

The more competent the licensee becomes, the more likely he or 

she will forfeit the right to utilize the innovation.616 

However, the single instance in which the Agreement does 

not limit the autonomy to seek the bases for compulsory licensing is 

in the case of semi-conductor technology, which is under 

compulsory licensing for public non-commercial utilization and to 

correct anti-competitive acts. 

It must be highlighted that in the cases of emergency and the 

non-profit utilization of the intended items, one may do away with the 

voluntary application for a license as needed in Article 31 (b) of the 

Agreement. In addition to this, in the example of public non-

commercial use, the patent owner may be advised of the use of his 

invention, once it has been deemed practicable to do so (Article 

31 (b)). The licenses to correct non-competitive acts must be placed 

under "special treatment" with regard to the compensation that is to 

be received by the patent owner. Article 31 (k) may be construed by 

the national establishment as permitting lower compensation or even 

allowing for a "royalty-free" license. 

616 Carlos Correa and Abdulqawi Yusuf, Intellectual Property and International 
Trade. The TRIPS Agreement (1998) 208-216. 
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4.4.3.1 Critique of Article 32 in Section 5 of the TRIPS 

Agreement 

Article 31 is where one may expect to locate exclusions to the 

twenty years patent duration required by the TRIPS Agreement, but 

this article is full of vague and unclear terms. The first deterrent is 

the term "reasonable commercial grounds", as this term is never 

explained in the entire agreement. The lack of clear explanation for 

the terms "reasonable commercial grounds" and "adequate 

remuneration" reduces the efficiency of the Article. This is because 

"adequate" and "reasonable" are very significant for patent owners. 

Therefore, the real meaning of patent terms should not be taken for 

granted when talking about compulsory licensing. Also, there are still 

dilemmas as to what conditions are acceptable as a "national 

emergency" and an instance of "extreme urgency". In general, many 

are of the opinion that Article 31 was not to be utilized for minor 

health issues, and Member states have agreed that cases of 

"extreme urgency" are similar to those of the AIDS emergency in 

some developing countries. As the prohibitive prices of' prescription 

medicines for American senior citizens cannot be equated to an 

angry plague like AIDS, Article 31 cannot be seen as aiding in the 

implementation of compulsory licensing in the US. 

Article 31 also permits the grant of compulsory licenses in 

instances of the excessive use of the power and control allowed by 

the patent or if there is a need for it to protect the public. This wide 

scope is important for the implementation of public regulation which 

will safeguard health. The augmentation of medicinal expenses due 

to the "patentability" of pharmaceutical medicines may be balanced 

by rigid and controlling methods that will allow the less-privileged 

members of society to avail of these medicines. The goal here is to 

create stability between securing intellectual property and ensuring 

the health of the populace. 
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Countries are not completely at liberty to construe the 

conditions of the TRIPS Agreement. In the instance of India-

patents, the WTO-appellate body thought that the requisites in the 

TRIPS Agreement must be construed on the bases of "common 

sense, resulting from its context and in the light of the object and aim 

of the agreement", in following the policies of the Vienna 

Conventions for the explanation of agreements. Going against the 

intentions of the pharmaceutical sector, the appellate body agreed 

that the explanation must include the portions of the agreement 

honored by its Members, and not the exclusions of any of them. 

The TRIPS Agreement does not explicitly recommend 

compulsory licensing. Article 31 of the Agreement does necessarily 

permit compulsory licensing by permitting the "other use of [patents] 

without the authorization of the right holder."617 It only gives a WTO 

Member States the entitlement to issue compulsory licenses after 

obtaining from the patentee a voluntary license with mercantile 

terms that are justifiable618
. In instances of national emergency, 

extreme emergency or public utilization without profit, a WTO 

Member may cancel its attempts to obtain a voluntary license from a 

patent owner. No matter what the conditions are under which a 

license is granted, it still must reimburse the patent owner an 

amount equivalent to the economic worth of the use that was not 

permitted. 

The conditions for compulsory licensing within the TRIPS 

Agreement have its restrictions, and among the most important are: 

(1) the compulsory license may be issued only after practical 

negotiations have bogged down; (this condition may be ignored in 

cases of national emergency), 619 (2) the scope and length of term 

must be restricted to the objectives for which the license was 

617 TRIPS Agreement, Above n 45, art. 31 . 
618 Duane Nash, 'South Africa's Medicines and Related Substance Control 
Amendment Act of 1997' (2000) 15 Berkeley Technology Law Journal 485, 490. 
619 TRIPS Agreement, Above n 45, art. 31 (b). 
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granted, and must stop if and when the situation is altered such that 

the objective is abolished620
, (3) the license must be limited to solo 

rights and cannot be transferred to anyone else, 621 (4) the license 

must be used chiefly for distribution in the markets of the permitting 

country622
, and (5) the owner shall be given sufficient compensation 

with respect to the conditions of the situation623
. 

The restrictive stipulations under Article 31 have been 

determined by developing countries to be very relaxed624 and by 

developed countries to be too limiting625
. So far there has been no 

protest as to the textual construction of the Article before the DSB626 . 

But in Article 31 (a), which mentions that "authorization of such use 

[by compulsory license] shall be considered on its individual merits," 

insinuates that the DSB will have ample freedom in equally 

assessing the interests of both developed and developing countries 

when it construes Article 31 627
. 

4o4.3.2 Article 31 of the TRIPS Agreement and the Ambiguous 

Concept of Compulsory License: Developed and Developing 

Countries' Perspectives 

The set of rules embodied in the TRIPS Agreement must be 

interpreted in a way to effectuate its spirit or substantive laws 

consistent with the obligation of every state to promote equality, 

respect for human rights and to protect the rights of the patentee. It 

is therefore necessary to look at the rules of its interpretation. 

620 Ibid art 31 (c), (g). 
621 Ibid art. 31 (d), (e). 
622 Ibid art. 31 (f) . 
623 Ibid art. 31 (h) . 
624 See Rochelle Cooper Dreyfuss and Andreas F. Lowenfeld, 'Two Achievements 
of the Uruguay Round: Putting TRIPS and Dispute Settlement Together' (1997) 37 
Virginia Journal of International Law 575, 276-280. 
625 See Weissman, above n 592, 1069-1255. 
626 Ibid. 
627 TRIPS Agreement, above n 45, art. 31 (a). 
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TRIPS Agreement may be interpreted by applying the rules 

provided under the Vienna Convention on the Law of Treaties 

(VCLT),628 the WTO, and the Doha Declaration. Vienna Convention 

on the Law of the Treaties serves as a credible set of international 

laws providing guidelines for proper interpretation of treaties. Article 

31 of said convention provides that treaties shall be interpreted in 

good faith and the terms used therein shall be given their ordinary 

meaning in the context that they have been used in the treaty using 

the treaty's object and purpose as basis.629 

The context of the treaty for interpretation purposes shall 

embrace "(1) any instrument made by one or more parties in 

connection with the conclusion of the treaty, and concurred by the 

other parties as an instrument related to the treaty; and (2) any 

contract relating to the treaty entered into by all the parties in 

connection with the conclusion of the treaty"630 Moreover, any 

international law rules relating to similar issue may also be used in 

treaty interpretations aside from the context itself, or any other 

succeeding treaties and practices relevant to the treaty under 

interpretation . 631 The preparatory work and the instances of the 

conclusion of the treaty may also be used as a reference for 

interpretation, to supplement Article 31 in cases when its application 

would result to obscurityl ambiguity or causes unreasonable 

results. 632 

The dispute settlement understanding of the WTO also 

provides rules of interpreting the TRIPS Agreement relating to the 

rights and obligations of its members which requires that the 

interpretation and acknowledgment of said rights must be in 

628 See Vienna Convention of the Law of Treaties, opened for signature May 22, 
1969 (entered into force 27 January 1980) 
<http://www. un. org/lawlilcltextsltreaties. htm> at 19 March 2006. 
629 Ibid art. 31 (1) 
630 Ibid art. 31 (2) 
631 Ibid art. 31 (3) 
632 Ibid art. 32 
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accordance with the customary rules of interpretation of public 

international law.633 In applying these rules, as provided in 

paragraph 5(a) of the Doha Declaration, the TRIPS provisions shall 

be interpreted in accordance with its expressed objectives and 

purposes. Furthermore, the Doha Declaration reiterates the WTO 

Members' right to use the provisions of the TRI PS Agreement 

providing agility for such purpose. Nevertheless, although members 

were given flexibility in interpreting the TRIPS Agreement, pursuant 

to paragraph 5 of the Declaration, it is their responsibility to maintain 

their obligations in the agreement.' Note also, that 'obliged to 

maintain their obligations' is a repetitive expression - it can be better 

expressed.634 Several scattered provisions of the TRIPS Agreement 

support the flexibility of individual countries in assessing their 

obligations on granting patent rights associated with their 

commitment to uphold the right to health of every individual. 

To illustrate, Article 7 of the TRIPS Agreement recognizes 

that IPRs shall necessarily contribute to the fair and equitable 

transfer and diffusion of technology and to the enhancement of 

technological innovation. Their enforcement must also be for the 

socio-economic benefit of Member-countries and for the promotion 

of equal rights and obligations among them.635 Additionally, Article 8 

allows the Members of the WTO to implement measures for the 

protection and promotion of public health and interest. Members are 

also free to adopt policies to prevent practices causing restraint of 

633 General Agreement on Tariffs and Trade - Multilateral Trade Negotiations (The 
Uruguay Round) : Understanding on Rules and Procedures Governing the 
Settlement of Disputes (1994) . http://www. wto. orglenglishldocs_ ellegal_ e/28-
dsu.pdf> at 15 April 2006. 
634 See Carmen Otero Garcia-Castrillon , 'An approach to the WTO Ministerial 
Declaration on the TRIPS Agreement and Public Health' (2002) 5 Journal of 
International Economic Law 212 available at 
<http://www. lexis. com/research/retrieve/frames? _m=bedd4 717bbb0e 789daa50a3 
dfa8bb52 ... > at 26 January 2006; see also Steve Charnovitz, 'The Legal Status of 
the Doha Declarations' (2002) 5 Journal of International Economic Law 207, 207-
11. 
635 TRIPS Agreement, above n 45, art 7 
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international trade and technology transfer such as abuse of patent 

rights in the form of unfair competition or infringement. 

Therefore, even if the boundaries of the classifications in Article 31 

are not clarified, there are a lot of opportunities for varied 

interpretations of the unclear texts with respect to the issuance of 

compulsory licenses636
. A short evaluation of the detailed goals 

desired by groups who will potentially bring the topics of compulsory 

licenses at the DSB may aid in clearing up the coverage of the 

construction of the texts in the TRIPS Agreement637
. Whereas 

developing countries will opt for a wide and accommodating 

construction of the provisions in Article 31, this point of view will 

most probably be opposed to the limiting and restricted translation 

by the developed countries.638 

4.4.3.2.1 Developing Countries 

Developing countries such as Ghana, India, South Africa, 

Tunisia, Kenya and China to mention a few tend to bargain for a 

more open and broad translation because this leads to an effortless 

administration of compulsory licensing. The debates of developing 

countries burdened by health calamities provide for the concept of 

ethics in international trade customs. They are of the opinion that 

the economic damage which pharmaceutical firms in developed 

countries protest about must not have any influence on the privilege 

of access to health services639
. For these countries, compulsory 

636 See Richard H. Marschall, Patents, 'Antitrust, and the WTOIGA TT: Using 
TRIPS as a Vehicle for Antitrust Harmonization' (1997) 28 Law and Policy in 
International Business 1165, 1189-90. 
637 See Robert J. Gutowski, 'The Marriage of Intellectual Property and 
International Trade in the TRIPS Agreement: Strange Bedfellows of a Match Made 
in Heaven? ' (1999) 47 Buffalo Law Review 713, 713-61. 
638 Kurt Chang, 'Special 301 and Taiwan: A Case Study of Protecting United 
States Intellectual Property in Foreign Countries' (1995) 15 Northwestern Journal 
of International Law & Business 206, 213. 
639 See Nathan Ford & Daniel Berman, AIDS and Essential Medicines and 
Compulsory Licensing 91999) <http://www.cptech.org/march99-cllreport1.html> at 
15 September 2006. 
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licenses must be granted for any health issue whenever there is a 

pharmaceutical that is a remedy or that can stop the spread of the 

disease. 640
. Thus they are of the conviction that the point for ethics 

must influence the wide utilization and administration of compulsory 

licenses under Article 31 of TRIPS.641 

The rationale for their point of view is a result of the 

exceptions out of those mentioned in Article 27 of TRIPS642 . Article 

27 gives the exemptions for cases wherein member countries wish 

to secure public order and ethics, as well as to guard lives643 . In this 

instance, the utilization of compulsory licenses to make AIDS drugs 

is equivalent to keeping and saving lives. This was the stance of the 

government of South Africa in their latest dispute644 . The main 

objective of the Medicines and Related Substances Control 

Amendment Act is to safeguard the lives of the populace645 . 

Therefore, the Act's economic consequences as well as its ethical 

purposes are closely intertwined. 646 

Ethics-based arguments as such might not go well in what is 

considered a purely economic debate. After all the technology 

owners have spent a lot of resources to discover or develop it, and 

they would rightfully hope to primarily benefit material wise. As such 

developing countries should not capitalize more than necessary on 

ethical perspective in their bargaining. Instead their efforts should 

640 See World Health Organization, Essential Drugs Monitor (1996) 
<http://www. who. orglaboutwholenlensuringlessential. htm> at 17 September 

2006. 
641 See Frank J. Garcia, 'The Global Market and Human Rights: Trading Away the 
Human Rights Principle ' (1999) 25 Brooklyn Journal of International Law 51, 51-
97. 
642 See TRIPS Agreement, above n 45, Parl II, sec. 5, arl. 27. 
643 Ibid. 
644 See Governments of South Africa and the USA Reach Joint Agreement, South 
African Press Association (18 September 1999). 
645 See Henry Anrys, 'Medical Ethics and Human Rights, in The Human Rights, 
Ethical and Moral Dimensions of Health Care' (1998) 120 Practical Case Studies 
55, 57. 
646 Ibid 
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focus more on exploring ways how to argue their cases with purely 

economic incentives which the other party can readily benefit from. 

In this case, each particular developing country can argue its case 

individually according to the incentives she can offer, though this 

should not overshadow the imperative of doing all it takes to 

collectively get a better deal anyway. 

4.4.3.2.2 Developed Countries 

On the other hand, developed countries such as the United 

States, France and Canada to mention but a few tend to demand 

for a restricted translation so as to control the utilization of 

compulsory licenses, more so for medicines. They may be paranoid 

that even the most trivial health problems will be classified as severe 

emergencies, thus permitting an upsurge of compulsory licenses for 

medicines. A sudden increase would negatively influence the 

returns in the pharmaceutical sector647
, which in turn negatively 

impacts the capability of those firms to perform research and create 

new medicines648
. This is the point of view taken by the United 

States during its recent dispute with South Africa. However, no 

developed country wants to be placed in a position of declaring that 

a mild health issue is not an important issue for all people. Once 

more, without understanding if "circumstances" or "purpose" are 

equivalent to wide or targeted issues, the use of these conditions 

cannot be sure. Also, it is noteworthy to observe that the US 

government would not want to be seen as insincere by making total 

declarations that compulsory licensing is illicit649
. The US 

647 See PhRMA, Backgrounders: What's At Stake in Seattle 
<http://www.phrma. orglfacts/bkgrndrlseattle. html> at 18 Septmeber 2006. 

648 See PhRMA, PhRMA Policy Paper: Strong Patent Protection is Essential 
<http://www.phrma.org/issuesl protect> at 18 September 2006. See generally 

PhRMA, Priority Foreign Countries: South Africa, Intellectual Property Protection 
<http://www.phrma.org/issueslnte/ safrica. html> at 18 September 2006. 

649 See Consumer Project on Technology, CPT's June 29, 1999 Letter to the 
Congressional Black Caucus regarding African/AIDS/patent trade dispute 
<http://www.cptech.org/iplhealthlsalclyburn.html> at 21 October 2006. 
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government reserves the privilege to grant compulsory licenses for 

goods, drugs included, that it finances650
. In addition, they also 

allow for some kinds of patent violations under the "doctrine of 

misuse"651
. 

4.5 Compulsory Licenses and the Remuneration Standard 

Offers for remuneration to satisfy the Article 31 (h) requisite of 

"adequate remuneration" for compulsory licenses are of different 

types due to strategy issues. Developing countries desire the 

privilege of encouraging accessibility and competition via nominal 

remuneration plans, whereas developed countries would like to 

secure their investment via remuneration for anticipation. 

4.5.1 Developing Countries ' Perspective of Remuneration 

As a basic issue, developing countries such as India, 

Indonesia China , Nigeria, Tunisia, and South Africa to mention a few 

would like to explain the term "adequate remuneration" under Article 

31 (h) in connection with their limited capacity to recompense. Many 

of them are impoverished and hardly have enough resources to pay 

the total market prices for patented goods like medicines. Also, 

under the TRIPS Article 31 (a) , compu lsory licensing may only be 

applied where the situations order an urgent requi rement652
. 

Under such situations a developing country may not be able 

to pay remuneration at the full market price. Therefore, even if such 

a country overcomes the obstacle of Article 31 by proving an urgent 

650 See March-in Rights, Part II. Patentability of Invention and Grant Patents, 
Chapter 18, Patent Rights Inventions Made with Federal Assistance. 
<http://www. lexisnexis. com. aulcuiluni-

lovinldefault. htm?login. asp ?uni=technology> at 11 October 2006 
65 See United States Court of Appeals for the Federal Circuit, 93 Daily Journal 
DAR 1465 (1992) <www.lexisnexis.com.aulcuiluni-
oginldefault.htm?login.asp?uni=technology> at 1 December 2005; see also Note, 
'Is the Patent Misuse Doctrine Obsolete?' (1997) 110(8) Harvard Law Review 
1922, 1922-39. 
652 See TRIPS Agreement, above n 45, art. 31 (a). 
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necessity, compulsory licensing will not solve the concern unless 

Article 31 (h)'s "adequate remuneration" is translated consistently 

with her financial resources at hand. 

Given the nature of the impacts of compulsory licensing 

which favor one party on hand only to favor the other on the other, 

developing countries' expectations from it should be well measured, 

as excessively flexible compulsory licensing may undermine 

enticement to invent and create. Just as on the other hand tightly 

restricted compulsory licensing will not prevent innovation, whether 

there is low or no remuneration. 

One of the events that underscored the sensitivity of 

balancing people's needs and the probable inhibition of innovation in 

compulsory licensing was the debate that preceded the US Patents 

and Protection of Patent Rights which inhibits owners of patents of 

medical processes from taking doctors to court for violations653 . 

Section 287(c) issues a compulsory license without remuneration to 

the greatest users of medical procedure patents-doctors654
. 

Even though the bill was eventually passed the heat of the 

debate and its subsequent approval showed that the US Congress 

wished to strike a balance between people's rights to medical 

procedures and the probable inhibition of innovation, and decided 

that human need was more important. Therefore, the regulations of 

developed countries do emphasize that innovation will not be 

restricted by government policies that allow the use of such 

inventions. 

653 Intellectual Property Rights, National Legislations USA, Patent Law and 
Regulations, Part Ill. Patents and Protection of Patent Rights. Chapter 29 
Remedies for Infringement of Patents, and Other Actions 2005, Laws: Title 35, 
Parts I to IV, United States Code 
<http://www.patent/awportal.com/mpep/35usclchapter_contents.php?part=lll&cha 
pter=29> at 17 December 2005. 
654 See Cynthia M. Ho, 'Patents, Patients, and Public Policy: An Incomplete 
Intersection ' (2000) 33 UC. Davis Law Review 601 . 
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Meanwhile, the basic view of the developing countries with 

respect to compulsory licensing revolves around the assumption that 

it would lead to an upsurge in innovation by encouraging the 

progress in industry655 . This means that strict guardianship of 

patents may limit the progress of domestic industries' capacity and 

ability to conduct new researches that look at local concerns which 

are often deemed negligible with respect to business from the point 

of view of multinational firms. 

However, several convincing debates which ask for better 

guardianship for patents feel that the presence of compulsory 

licensing is an obstacle to domestic research and development and 

prevents the inflow of foreign direct investments that may stimulate 

domestic innovation in industry656 . In any case experimental proof 

shows that these inferences are not irrefutable657 . For instance, the 

cancellation of patents for medicines in Brazil in 1969 had a 600% 

increase in foreign investment in the domestic pharmaceuticals 

industry as an effect. 

Unfortunately, the current levels of technological progress 

and innovation in those types of developing countries are very 

insufficient to cope with their needs. The debate that these countries' 

innovative deficiencies are the result of the lack of protection of IPRs 

is not an adequate argument in the light of their need for a workable 

science and technology network to aid in education and research. 

This network can only come into being if and only if 

developing countries become more steady and vigorous. It is 

worthwhile to take into consideration the fact that even if developing 

countries had strong IPRs practices as of now, in all instances 

655 See Weissman, above n 592, 1069-1255. 
656 See generally Owen Lippert, 'One Trip to the Dentist is Enough: Reasons to 
Strengthen Intellectual Property Rights Through the Free Trade Area of the 
Americas' (1998) 9 The Fordham Intellectual Property, Media & Entertainment 
Law Journal 241, 275-76. 
657 See Weissman, above n 592, 1069-1255. 
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guardianship was not furthered until they had stability and might in 

technology, implementing plans based on replication or duplication. 

In comparison, better IPRs structures as well as the ability to get 

through patents via compulsory licensing, has an essential function 

in the economic progress of developing countries658 . This progress 

will augment the degree of international innovation, leading to the 

greatest goal of creating more innovative capacities that may be 

used both locally and internationally659
. 

4.5.2 Developed Countries' Perspective on Remuneration 

Developed countries, especially those with very progressive 

pharmaceutical sectors such as the United States, Germany and 

Switzerland, contend that the refusal of total compensation for 

compulsory licenses strips the intellectual property principle of 

encouraging innovation660 . The refusal of total compensation for 

costs and profits that have vanished is a hindrance to innovation as 

it will repel the investments that are very essential for research and 

development661 . A review of pharmaceutical innovation put side by 

side with the price control of prescription medicines in developed 

countries show that the price controls have a negative influence on 

innovations in medicines662
. 

The pharmaceutical sector needs very much the long-term 

investment in order to aid in research and development663
. In the 

laboratory research stage, 5000 mixtures are assessed for every 

single one that makes it to the market and is sold664
. Normally it 

takes a novae medicine fourteen years to make it to the market and 

658 See Ruth L. Gana, 'Prospects for Developing Countries Under the TRIPS 
Aareement' (1996) 29 Vanderbilt Journal of Transnational Law 735, 7 45-46 
65~ Ibid. 
660 Jerry Stanton, 'Lesson for the United States from Foreign Price Controls on 
Pharmaceuticals ' (2000) 16 Connecticut Journal of International Law 149, 156. 
661 Ibid 168. 
662 Ibid 171. 
663 Ibid 156. 
664 Ibid 155-156. 
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the expenses involved along the way are tremendous665 . The mean 

costs involved if a drug makes it to the market are about USO 500 

million, and there is only a ten percent chance of recouping the 

expenses. Therefore, the yearly profits which are sometimes too 

excessive do not reflect the huge expenses that have accumulated 

over more than ten years of research and development666 . 

Developed countries with pharmaceutical sectors thus 

acknowledge the necessity of endorsing investment and innovation 

for compulsory licensing, and back fair market worth for compulsory 

licensing. For instance, Switzerland allows compulsory licensing of 

patents, but considers the license as "expropriation"667 . The 

international criterion for expropriation is that it must be paid without 

delay and be fully realizable.668 In the North American Free Trade 

Agreement, adequate remuneration for expropriation is translated as 

fair market worth, along with the going concern value and asset 

worih prior to the expropriation669 . Developed countries contend and 

offer that adequate remuneration for compulsory licensing under the 

TRIPS Agreement is construed as the fair market value of the 

license, integrating the expenses for both development and 

vanished returns. 

665 Ibid 155. 
666 Ibid 156. 
667 James Love, 'Compulsory Licensing: Models For State Practice in Developing 
Countries, Access to Medicine and Compliance with the WTO TRIPS Accord' 
(paper prepared for the United Nations Development Programme, version 1.0, 
2001) 
<http://www. cptech. orglip/healthlcllrecommendedstatepractice. html> at 6 April, 
2006 
668 See The North American Free Trade Agreement (NAFTA), 1 January 1994 art. 
1110(3) <http:llwww.dfait-maeci.gc.ca/nafta-alena/agree-en.asp> at 20 
September 2006. 
669 Ibid art. 1110(2). 

263 



4.6 Compulsory Licenses and the Doha Round 

During its fourth Ministerial Convention, the WTO wished to 

clear up some vague words and texts in TRIPS,670 like the term 

"national emergency". Developing countries as well as developed 

countries gave their rough copy Declarations.671 The final text is 

more in favor with the wishes of developing countries, and reveals 

an important change of opinion for developed countries like the 

United States. 672 

The Doha Declaration is also the object of disapproval, as 

Article 31 of TRIPS will most probably inhibit the use of compulsory 

licensing in the United States673
. The Doha Declaration includes 

compulsory licensing674
• It also mentions the necessity for patent 

duration adaptability with respect to the dilemmas borne by the least 

developed countries, particularly those reeling from the burden of 

the impact of an AIDS epidemic675
. Regrettably for US 

pharmaceutical customers, the USA is a developed country, and the 

desire for low-priced medications is not due to AIDS or to any other 

disease scourge. Albeit that Doha Declaration is not a legitimately-

670 See WTO, Doha Press Pack, Negotiations, Implementation and TRIPS Council 
Work 24 (2001) 
<http://www. wto. org!Englishlthewto _ elminist__ elmin01 _ e/brief__. eldoha_presspack __ 
e.pdf> at 24 January 2006. 
671 See generally Draft Ministerial Declaration, Proposal From a Group of 
Developed Countries, IPICIW/313 (4 October 2001) 
<http://www. wto. orglenglishltratop _ eltrips_ elmindecdraft_ w313_ e. htm> at 24 
January 2006; see also Draft Ministerial Declaration, Proposal From a Group of 
Developing Countries, IPICIW/312, WTIGCMl/450 (4 October 2001) 
<http://www.wto.org/englishltratop_eltrips_elmindecdraft_w312_e.htm.> at 24 
January 2006 
672 See WTO Ministerial Conference, Declaration on the TRIPS Agreement and 
Public Health, WTIMIN(01)/DEC/2 (20 November 2001) [hereinafter Declaration] 
<http:llwww.wto.org!englishlthewto elminist elmin01 elmindecl TRIPS e.htm> at 
11 March 2006; see also Draft Ministerial Declaration, Proposal From a Group of 
Developed Countries, IPICIW/313 (4 October 2001) 
<http://www. wto. orglenglishltratop _ eltrips_ elmindecdraft_ w313 _ e. htm> at 11 
March 2006. 
673 See Sun, above n 238, 101-36. 
674 Ibid. 
675 See World Trade Organization, Declaration on the TRIPS Agreement and 
Public Health, WT/MIN(01)/DEC/2, para 4 20 November 2001) 
<http:/lwww.wto.org/Englishlthewto_elminist_elmin01_e/mindecl_ TRIPS_e.htm>a 
t22 September 2005. 
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based document, which TRI PS Agreement would have specified as 

one of its broad components, it constitutes a legal effect on the 

administration of the TRIPS Agreement provisions. As a result of 

this, it may not broker a consensus agreement regarding patent 

rights in order to launch compulsory licensing in the United States. 

The Doha Declaration's major resolutions are in paragraphs 

one to five676
. Paragraphs one to three deal with the establishment 

of a framework for concerns of intellectual property guardianship for 

pharmaceuticals and a desire to create equilibrium between private 

assets and the concerns for the well-being of society677
. The initial 

section of the fourth paragraph summarizes the allowable coverage 

of the privileges of Members with respect to measures adopted to 

secure the health of the populace678
. The second section of the 

same paragraph stresses that Members must construe TRIPS in a 

way that would secure the health of the people679
. 

In the fifth Paragraph are found the most debatable 

stipulations that in a nutshell give members rooms the different 

adaptabilities in applying TRIPS in the·r respective countries680
. The 

sixth paragraph ironically does not dwell on compulsory licenses and 

does not solve issues regarding members who lack the needed 

pharmaceutical producing capacities681
. The first three paragraphs 

of the Doha Declaration outline the main concerns of both 

developed and developing countries and create the structure for 

comprehending the entire Declaration. 

676 See Declaration, above n 675, paras. 1-5. 
677 Ibid paras. 1-3. 
678 Ibid para. 4 (stating that "we agree that the TRIPS Agreement does not and 
should not prevent Members from taking measures to protect public health'). 
679 Ibid (stating that "the Agreement can and should be interpreted and 
implemented in a manner supportive of WTO Members' right to protect public 
health and, in particular, to promote access to medicines for a//'J. 
680 Ibid para. 5. 
681 Ibid para. 6. 
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As mentioned in the first Paragraph and in the second 

sentence of the third Paragraph, developing countries are alarmed 

with regards to the devastating consequences of public health crises 

in their countries and the prohibitive price tags of the medicines 

necessary for the treatment of the infected groups682
. However, 

their developed counterparts desired to stress the exhibited worth of 

patent guardianship, and more essentially, that afflictions such as 

HIV/AIDS, which require a broader and more integrated endeavor.683 

The fourth Paragraph is a vigorous confirmation of the need 

to guard the health of the people, and specifically aims to endorse 

the need for medicines to be available to them, and therefore such is 

a legitimate principle for Members to implement and apply 

exclusions to patent guardianship in their local laws684
. Article 8 of 

the TRIPS Agreement delineates the guiding principles of TRIPS, 

and therein allows Members to "adopt measures necessary to 

protect public health."685 Articles 30 and 31 speak about 

adaptability686 
, but are unable to point out to Article 8 or any core 

provision under which members may implement the stipulations687
. 

Under the VCL T, Article 31 principles of treaty 

interpretation,688 the contents of Articles 30 and 31 of the TRIPS 

Agreement, when taken in the context of Article 8 of the same, may 

allow countries to use the TRIPS adaptabilities to safeguard the 

health of the public689
. The fourth paragraph precludes this 

understanding by mentioning in particular that members possess the 

privilege to use the adaptabilities inherent in the TRIPS Agreement 

to safeguard the health of the public. Developing countries applying 

682 Ibid paras. 1, 3. 
683 Ibid para. 2. 
684 Ibid para. 4; see also TRIPS Agreement, above n 45, arts. 30-31. 
685 See TRIPS Agreement, aboven 45, art. 8. 
686 Ibid, arts. 30-31. 
687 Ibid. 
688 See Vienna Convention, above n 628, art. 31(1). 
689 See TRIPS, arts. 30-31, ibid art. 8. 
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these stipulations for safekeeping public health can currently rely on 

an understandable constructed text, in the event of later disputes in 

the WTO. 

The Doha Declaration also moves further than the wide 

allusion to TRIPS adaptabilities690 . The fifth paragraph clearly states 

that compulsory licenses may be granted by members691 . It also 

maintains that, members should restrict the bases for the granting of 

these licenses for the security of public health and the ability to 

make the medicines available692 "in the light of paragraph 4. "693 

The fifth Paragraph also explains the phrase "national 

emergency" in TRIPS Article 31,694 where it is stated that, the fastest 

way for a country to be able to grant a compulsory license is to 

declare a national emergency. Both developed and developing 

countries seek to make clear the phrase "national emergency" due 

to the fact that the TRIPS Agreement do not give any supervisory 

guidelines on this695 . Moreover, the declaration givec; Members the 

''right to determine what constitutes a national emergency,H and 

specifically states that ':public health crises," like HIV/AIDS, malaria 

and "other epidemics", will be taken to be equivalent to national 

emergencies. 696 

Paragraph S(a) urges all the Members to read "each 

provision of the TRIPS Agreement" with the context "of the 

690 See Declaration, above n 675, para. 5. 
691 Ibid para. 5(b) (stating that "each Member has the right to grant compulsory 
licenses and the freedom to determine the grounds upon which such licenses are 
aranted'). 
'692 ibid para. 4. 
693 Ibid para. 5. 
694 Ibid para. 5(c) ("Each Member has the right to determine what constitutes a 
national emergency or other circumstances of extreme urgency, it being 
understood that public health crises, including those relating to HIV/AIDS, 
tuberculosis, malaria, and other epidemics, can represent a national emergency or 
other circumstances of extreme urgency') . 
695 See TRIPS, arts. 1-73 (no exact definition to the term "national emergency''). 
696 See Decleration, above n 675, para. 5(c). 
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Agreement as expressed in its objectives and principles"697 taken 

within the context of Article 31 of the VCL T698 . This type of study 

also is used with respect to the adaptabilities of the TRIPS 

Agreement. 699 

Paragraph 6 of the Declaration dwells on the problems of 

compulsory licensing and developed countries. However, it faces a, 

dilemma as regards its effect on countries with few or no capabilities 

to produce their own pharmaceuticals. This dilemma stems from one 

requirement that a member country must comply with the 

compulsory license under Article 31. This has been construed to 

mean that the majority of the goods manufactured under a 

compulsory license must be for the purpose of serving the needs of 

the licensing member's local market and these cannot be exported 

for reasons of profit7°0
. Furthermore, the prerequisite of Article 31 (f) 

exposes such Paragraph to the dilemma of possessing dual 

interrelated concepts701
. First, it limits the supply of export drugs 

manufactured under a compulsory license, resulting in troubles for 

impoverished countries who wish to import generic types of these 

drugs produced by another country via compulsory licensing. 

Secondly, the prerequisite that compulsory licensees provide mostly 

to the local market removes the possibility of economies of scale to 

countries that have the capacity to export such . The same Article 

31 (f) also does not take into consideration countries that require to 

import or export goods so that they may avail of compulsory 

licensing. The main consequence is therefore such a dilemma, as 

the compulsory licensing does not allow developing countries 

without production capacities to produce the medicines locally and to 

buy other drugs from overseas. in this regard, the analyst Amir 

697 Ibid para. 5(a). 
698 See Vienna Convention on the Law of Treaties, above n 628, art.31 . 
699 See Declaration, above n 675, para. 5. 
700 See TRIPS Agreement, above n 45, art. 31 (f); see a/so Sun, above n 597. 
701 Ibid. 
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Attaran702 encourages a comprehensive understanding of the 

paragraph 6 with respect to the Doha Declaration and its enveloping 

political environment7°3. 

Meanwhile, the first Paragraph of the Doha Declaration looks 

at the "public health problems afflicting many developing and least-

developed countries," and the fourth Paragraph makes mention of 

the "WTO Members' right to protect public health, and in particular, 

to promote access to medicines for all. "704 In the context of these 

stipulations, Attaran construes the sixth paragraph as a way of 

finding a remedy to the problem of the inadequate supply of 

pharmaceuticals endured by developing countries with immense 

public health wants705
. 

Many conferences were conducted by the TRIPS Council in 

2002 to look for possible alternatives for an expeditious solution .706 

WTO Trade Ministers talked about solutions to this dilemma during a 

ministerial meeting in November 2002, but were not able to agree on 

anything707
. Eventually, no lasting answer to the paragraph dilemma 

was submitted as of the 2002 lirnit7°8. However, it was envisaged 

that the Declaration as a whole would give developing countries the 

impetus to implement laws that would allow compulsory licensing709
. 

702See Amir Attaran and Lee Gillespie-White, 'Do Patents for Antiretroviral Drugs 
Constrain Access to AIDS Treatment in Africa? ' (2001) 286 the Journal of the 
American Medical Association 1886, 1886-92. 
703 See Attaran, above 608, 864. 
704 Doha Declaration, above n 675, paras. 1, 4. 
705 See Attaran, above n 682, 865-867. 
706 See Sun, above n 238, 112. 
707 Ibid. 
708 See WTO NEWS 2002 Press Releases, Supachai Disappointed Over 
Governments' Failure to Agree on Health and Development Issues (20 
Deceember 2002) 
<http://www.wto.org/english/news_elpres02_elpr329_e.htm> at 5 January 2007. 
709 See Alan 0. Sykes, TRIPS, Pharmaceuticals, Developing Countries, and the 
Doha 'Solution' (2002) 3 Chicago Journal of International Law 47, 48. 
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Nonetheless, analysts have submitted some answers to the 

paragraph's dilemma710 . These answers may be grouped into five 

kinds: an alteration to the definition of the TRIPS Agreement Article 

31 "third party", an alteration to Article 31 (f) of the TRIPS 

Agreement, overlooking a Member's tasks as listed in Article 31 (f), a 

"dispute settlement-based opinion", and a respectable explanation of 

Article 30 of the TRIPS Agreement. 

The Ministers must be able to change Article 31 to cover 

words and phrases in situations where the Member State granting 

compulsory licenses has inadequate production facilities, and the 

phrase "third party" may also cover overseas elements. The 

addition of this kind of terminology is suitable with the idea that the 

governments of Member States need to assign some types of 

authorities in the vicinity of patents, as shown by European Patent 

Convention (EPC) and Patent Cooperation Treaty (PCT) schemes. 

Nowhere in the TRIPS Agreement is there a mention of the 

explanation of the phrase "third party" that would not include 

overseas pharmaceutical producers. An obvious acceptance that 

the phrase "third party" would cover overseas bodies is consistent 

with the guiding principle of the declaration that desires to be of 

assistance to developing and least-developing Member countries 

especially with regards to the health crisis that attack the populace. 

Another possible solution to the dilemma would be to change 

or remove Article 31 (f) of the TRIPS Agreement, as the change 

would be "of a nature that would alter the rights and obligations of 

the Members,"711 it shall only "take effect for the Members that have 

accepted them upon acceptance by two-thirds of the Members and 

710 See Attaran, above n 608, 868-78. 
711 See Marrakesh Agreement Establishing the World Trade Organisation (15 April 
1994) art. x, para. 3. <http:llwww.wto.org/englishldocs_ellegal_e/04-wto_e.htm> 
at 11 May 2004 
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thereafter for each other member upon acceptance by it."712 To be 

able to recognize a change, a Member delivers a tool of acceptance 

to the WTO Secretariat, but only after complying with the needed 

prerequisites within its local legislative framework713
. 

The sensible consequence is that prior to a member's 

recognition of a change, it should approve it at the national stage714
. 

Although Sun does not recommend how Article 31 must be altered, 

he recommends removing the article's "predominantly" 

prerequisite715
. Attaran and Divya Murthy, meanwhile, recommend 

making changes in the TRIPS Agreement to make an exemption to 

Article 31 (f) for Members to grant compulsory licensing to export to 

another member that is not capable of producing its own 

pharmaceuticals716
. Murthy also recommends changing the 

explanation of the phrase "third party" to cover overseas bodies in 

case a member lacks the sufficient manufacturing capacity717
. 

Even if a change in Article 31 will make the Agreement 

lasting to some extent, Attaran and Sun do not feel that this is the 

prime alternative718
. Sun depicts the approval on a national level as 

"legally insecure and time consuming."719 Dilemmas on government 

red tape likewise evolve when a good is patented in the country that 

is importing it, because Article 31 will need two licenses: one each 

for the importing and exporting countries720 . Also, Article 31 requires 

the patentee to be sufficiently compensated when a compulsory 

license is granted721
. With the dual compulsory licenses, the 

consequence is that the patent owner is compensated two times for 

712 Ibid art. x, para 4. 
713 See Sun above n 238, 117-118. 
714 Ibid 118. 
715 Ibid 116. 
716 See TRIPS Agreement, art. 31; see a/so Vlurthy, above n 561, 1341-44. 
717 See Murthy, above n 561, 1341. 
718 See Attaran , above n 608, 869-70, see also sun, above n 238, 122-27. 
719 Sun above n 238, 124. 
720 Attaran, above n 608, 869. 
721 TRIPS Agreement, above n 45, art. 3·1 (h). 
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the same good722 . Because of these predicaments, no analyst has 

endorsed as the prime alternative such a change in Article 31 (f)723
. 

Sun and Attaran both concern themselves with the probable 

resolution of the waiver of a member's duties as stated in Article 

31 (f) of the TRIPS Agreement724
. The Ministerial Conference has the 

power to do away with the duties required of a member as stipulated 

in the TRIPS Agreement725
. Attaran discusses in discourse in the 

context of Member countries applying for such waivers on a per 

member basis, describing this alternative as "slow and 

cumbersome", as the Ministerial Conference assembles only every 

two years and due to the fact that a waiver must be reassessed 

annually after it is approved726 . 

As opposed to the above, Sun shows instances where the 

Ministerial Council acknowledged the necessity for a waiver to be 

considered to a group of members, with the effect of a "collective 

waiver"72.1. Therefore, within this "collective waiver" context, separate 

countries would not have to apply for a waiver on their own728
. The 

prerequisite of the annual reassessment still would be in effect, and 

Sun considers this as a pessimistic facet of the waiver, together with 

its impermanent status729 . Members would question the annual 

reassessment, contending that the unique conditions that call for 

such a waiver are not existing anymore730
. Because of its 

722 See Attaran, above n 608, 873. 
723 See Murthy, above n 561; see also Sun above n 238. 
724 Atta ran above n 608, at 87 4-75; se also Sun above n 238, 118-19. 
725 See WTO Agreeement , above n 711, art. ix, para. 3; see a/so Sun, above n 
238, 118-19. 
726 Attaran, above n 608, 874-75. 
727 Sun 725, 118. 
728 Ibid 118-19. 
729 Ibid 122-23. 
730 Ibid 123. 
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impermanent and volatile nature, a waiver is not the main 

alternative731
. 

A fourth classification of probable resolutions is with respect 

to a covenant to inhibit oneself from initiating dispute settlement 

action against members who manufacture and export generic drugs 

destined for impoverished countries who do not have the production 

capacity as an infringement of Article 31 (f). The initial structure this 

could come in is a form of a cessation of dispute settlements as 

mentioned by Sun732
. Also, WTO Members could concur to defer 

filing disputes against countries that manufacture patented 

medicines in the instance mentioned above733
. Even though the 

WTO agreement does not explicitly mention a, cessation the 

Ministerial Conference has the power to resolve on a cessation of 

disputes evolving out of Article 31 (f) of the TRIPS Agreement734
. An 

associated form of this resolution is a tenet of "non-justifiability", as 

stated by Attaran735
. Such makes mention of the Ministerial 

Conference correcting Appendix Two of the Dispute Settlement 

Understanding (DSU), the system of exceptional WTO dispute 

settlement laws 736
. 

Cessation and the law of "non-justifiability" differ in the sense 

that cessation or moratorium is a covenant decreed by the 

Ministerial Conference737
, whereas a rule of "non-justifiability" 

becomes integrated into the DSU because of a correction 738
. The 

U1ited States desired a cessation or moratorium in March of 2002, 

as it did not require a correction of the TRIPS Agreement and could 

73 1 Ibid 122-23; see also Attaran, above n 725, 869-70; see also Murthy above n 
72.3, 343-44. 
m Sun, above n 238, 120-21 . 
73::, Ibid 120. 
734 Ibid. 
73

" Attaran, above 608, 871-77. 
736 Ibid 875-76; see also Sun, above 238, 120-21. 
737 See Sun, above n 238, 120. 
738 Attaran , above n 608, 875-76. 
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be supervised by the TRIPS Council739• Sun does not recommend 

the choice of a moratorium as it acts like a waiver, and thus is an 

impermanent remedy740• On the other hand, Attaran stipulates the 

law of "non-justifiability" as the most desirable remedy, stating that it 

is more integrable with the legislative structure of TRIPS and that 

there have already been instances wherein the WTO rules have 

used such a law741 • 

One more remedy that has been recommended is a 

commanding and reliable explanation of Article 30 under Article IX, 

Paragraph 2 of the WTO agreement742
. This alternative may be 

applied if three-fourths of the member countries agree on such.743 

As opposed to the Article 31 remedy, only a single compulsory 

license is needed here744 . This remedy thus does away with 

compensating an entity two times as stated in the Article 31 

recommendation 745 . Even under such, Atta ran cautions that "an 

interpretation cannot achieve by the back door what would otherwise 

require an amendment."746 Even if Attaran looks at the law of "non-

justifiability" as a good option, in the end both Sun and Murthy 

concur that the Article 30 recommendation is the paramount answer. 

Thus, there are a total of four probable alternatives to resolve 

the Paragraph 6 dilemma and they all have their advantages and 

disadvantages. As stipulated by Sun, even if these facets would be 

used in coming up with a final remedy, the TRIPS Council's specific 

739 See Richard Elliot, U.S. Offers Moratorium on Compulsory Licensing Disputes, 
Rejects Amending TRIPS (2002) <http:lllists.essential.orglpipermai!lip-
health/2002-March/002760.html> at 5 April 2006. 
740 Sun, above n 238, 122-23. 
741 Attaran, above 608, 872-73. 
742 Ibid 868-70; see also Murthy, above n 731, 1344-45; see also Sun, above n 
238, 121-22. 
743 See WTO Agreeement, above n 725, art. ix, para. 2. 
744 Attaran, above n 608, 869; see a/so Murthy, above n 731, 1344. 
745 Attaran, above n 608, 873 n.28; Sun, above n 238, 126. 
746 Attaran, above n 608, 87 4. 
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recommendation shall still be the consequence of public 

bargaining747 . 

Lastly, although the declaration informs Members as to how a 

WTO Dispute Settlement Body may construct and explain the 

formerly vague texts and concerns748
, the declaration does not limit 

the members' privileges to avail of the dispute settlement process, 

Paragraph 5(d) excluded749
. As a resu lt, developed Member States 

may still submit their disputes before the Dispute Settlement Body 

with respect to the very words and phrases stipulated in the 

declaration. 

4.7 Conclusion 

The topic of compulsory licensing within the TRIPS 

Agreement has always generated a lot of controversy and attracted 

hot debates. One side of tl1e debate represents some disease-

stricken countries like those hit by AIDS, cancer and other deadly 

diseases, mostly in developing countries. While, the other opposite 

side represents the interests of huge multinational drug corporations 

whose businesses might collapse due to the possible loss of profits, 

should compulsory licensing be implemented fu lly. It remains the 

responsibi lity of the WTO to ensure a balanced remedy to such 

conflicting legitimate interests, in order to arrest potentially frequently 

recurring disputes of the same nature. The latest dispute between 

South Africa and the United States is an event which the WTO 

obviously does not wish to see happenirng again. 

The TRIPS stipulations on cormpulsory licensing must be 

construed to be consistent with and to frn llow the regulatory issues of 

developing as well as developed co rntries. Initially, under Article 

31 (f) of the TRIPS Agreement, the phraise "adequate remuneration" 

747 Sun, above n 238, at 116. 
748 See Dec/eration, above n 704, paras. 1-5. 
749 Ibid para. 5(d). 
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shall be construed to be "without compensation" under the following 

terms: (1) a compulsory license of a patent has been issued for a 

badly needed drug intended for public utilization in a developing 

country, and (2) that the said medicine or drug is not the subject of 

any investments and will not be used for commercial purposes. Also, 

that Article 31 (f) of the TRIPS Agreement must be explained as that 

the manufacture for export of the patent which will be the topic of the 

compulsory license shall be prohibited as well as the "grey market 

sale" of the same under any other instance. These types of 

constructions have the objective of canceling out the dispute 

between developed countries which would like to develop their IPRs 

policies towards the advantage of their economies, and developing 

countries which campaign for compulsory licensing for the 

advantage of their citizens especially with respect to their health 

necessities. 

A change in the TRIPS Agreement is also necessary by 

adding an exemption phrase that would negate the Article 31 (f) 

prerequisite whenever a member grants a compulsory license for 

export to send to another member when the latter has inadequate 

drug production capacities. However, Members must still be asked 

to complete the other prerequisites as mentioned in Article 31 750 , 

which makes mention of securing "adequate remuneration" for the 

patent owner751 after enough efforts have been exerted towards the 

procurement of a voluntary license752
, or if there exists a national 

emergency753
. 

The other critical concerns with respect to compulsory 

licensing ought to be comprehensively addressed if the WTO 

actually desires to assist developing countries especially in their 

health issues. There are about 25 million adults and children who 

750 See TRIPS Agreement, above n 45, art. 31 (b), (c), (e), (f), (g) . 
751 Ibid art. 31 (h). 
752 Ibid art. 31 (b) . 
753 Ibid. 
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are afflicted with AIDS in South Africa and each one of them 

requires attention now. A resolution with respect to the issue of 

compulsory licensing could be just what they need at this point in 

time. The WTO must come up with guiding and core strategies, and 

must make clear all the concerns at hand and aid in the 

comprehension of all public health issues and clarifications with 

respect to export and compulsory licensing for both developing and 

developed countries. The restrictions with regards to the term 

"public health" issue must be clarified so as the issue of a wider 

coverage for the term "third party". The entire world is practically 

impatient as to receiving the answers to all these queries and 

issues. 

In any case the great advantages of the movement of 

technology across international boundaries can never be 

overemphasized. All efforts should be focused on encouraging 

competition within the framework of a fair regulatory mechanism 

capable of facilitating wider and equitable diffusion of technology 

and by extension helping to affect better economic performance 

world over. The promotion of the culture of competition particularly in 

the fie ld of R&D as assumed by IPRs remains one of the most 

significant factors to affect real balarnce in wealth distribution and 

economic development in the world . However th is cannot be fu lly 

achieved without concerted efforts and teamwork by the Member 

countries of relevant international bodie~s . 

From the issue of argument and debate on compulsory licensing in 

this chapter, the next chapter shall concentrate on the competition 

regulations influencing movements of t!echnology. It will also look at 

the movements towards the creation ofF regulations that will create a 

truly competitive environment. The ki d.s of technology transfers that 

influence competition and the prob lerms that are encountered in 

each kind shall also be discussed there1in . Anti-competitive practices 

and policies shall also be brought to I i g~rit as well. 
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CHAPTER FIVE: COMPETITION PROVISIONS UNDER TRIPS 
AGREEMENT AND TECHNOLOGY TRANSFER 

5.1 Focusing on the TRIPS Agreement Provisions on 
Competition 

This Chapter concentrates on the various aspects of 

competition regulations under the TRIPS arrangement affecting 

movements of technology transfer. It will also look at the movements 

towards the creation of regulations that will create a truly competitive 

environment. Besides, it discusses problems that are encountered 

as a result of various competition laws in international trade that 

affect technology transfer to developing countries. It also dwells on 

the WTO's procedures on competition , and in specific terms, it 

highlights the various fallouts and importance of competition 

regulations frameworks in developing countries and UNCTAD Set's 

impacts on technology transfer to developing countries. 

It is very important to stress that in this thesis , competition 

will be anchored on competition law. Competition law is a wide-

ranging concept, including all types of government measures that 

influence or determine the environment within which companies 

jostle for position in a specific market. The phrase competition law 

includes laws, judiciary resolutions, and all other laws targeted at 

keeping away from the accumulation and the exploitation of market 

power. Many laws make mention of exclusions from competitive 

activities for reasons of attaining social objectives. However, many 

competition laws in many countries especially in the LDCs have 

stipulated that a competition policy is made to effectuate consumer 

protection and a democratic economic system that enables human 

rights effectiveness in such a way that people's right to demand and 

supply is protected, and the producer's patent products are 
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regulated. Hence, competition regulations are therefore multifarious 

in its objectives and consequences. 

Competition regulations have evolved as a discussion point for the 

WTO due to the fact that exporting companies in the affluent and 

developed economies protest that measures which deny competition 

adopted by their rivals in overseas markets restrict their capacity to 

enter into those markets. Such measures are usually of a private 

type and could be encouraged by the non-existence or inadequate 

implementation of domestic competition regulations. This has 

resulted in tenders for bargaining a restricted covenant on 

multilateral core ideas and activities in competition regulation inside 

the WT0.754 In the past and in the recent times, protection of 

international competitive conduct to avoid coercive monopolies and 

barriers to market entry is being regu lated by international 

competition agreements. To that extent, the international 

negotiations prior to the adoption of GATT in 194 7 saw the proposal 

for competition obligations within the acts for an international trade 

organization, which led to the creation of World Trade Organization 

(WTO). Many WTO Member countries such as India, Australia, the 

United States, Canada, China, Japan and Ireland to mention a few 

have evolved their competition laws embodied in their national 

legislations. 

There were several arguments as to how to look at and evaluate 

competition rules and laws inside the \NT0. 755 Developed countries 

754 Sir Leon Brittan, 'Competition Policy amd the Trading System: Towards 
International Rules in the WTO' (paper presenited to the Institute for International 
Economics, Washington DC, 1997). See a/so Edward M. Graham and J. David 
Richardson, Competition Policies for the G1lobaf Economy (1997) . See also 
Eleanor M. Fox, 'Competition Law and the Age1nda for the WTO: Forging the Links 
of Competition and Trade' (1997) 4 Pacific Ritm Law and Policy Journal 1, 1-36. 
See also F. M. Scherer, Competition Policies for an Integrated World Economy 
~1994) . 
55 Bernard Hoekman, 'Competition Policy amd the Global Trading System: A 

Developing Country Perspective' (Policy Research Working Paper 1735, The 
World Bank, 1997). See also Peter J. Lloyd, 'Multilateral Rules for International 
Competition Law?' (1998) 21 The World Econo1my1029, 1029-49. 
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wanted to capitalize on the WTO's principle of 'non-discrimination' to 

argue that local firms could not be treated more favorably than 

foreign firms. They demanded that big foreign enterprises must be 

given 'national treatment' (at least as well as, or better than, locals), 

arguing that, that was what was meant by fair or equal competition . 

Regrettably, that stand never went well with many local firms that 

had smaller and fewer resources to compete with the giants foreign 

ones. To developing countries where such smaller firms were the 

majority, 'non-discrimination' towards foreigners would in reality be 

discriminating against locals who would not be able compete on 

equal terms. 

In reference to classical competition law and as well as other 

provisions that are found in the TRIPS Agreement, competition should 

be broadly understood to balance public interest with private rights 

and freedom to determine exhaustion policy. In the competition 

preamble of TRIPS, it specifically desires to reduce distortions and 

impediments to international trade while being conscious of the need 

to promote effective and adequate protection of intellectual property 

rights, and to ensure that measures and procedures to enforce 

intellectual property rights do not themselves become obstacles to 

legitimate trade. 756 

Furthermore, in Section 8 of the TRIPS Agreement broadly stipulates 

control of anti-competitive practices in contractual licenses among the 

WTO Member States. In Article 40 under this Section, it spells out 

that (1) Members agree that some licensing practices or conditions 

pertaining to intellectual property rights which restrain competition 

may have adverse effects on trade and may impede the transfer and 

dissemination of technology and (2) Nothing in this Agreement shall 

prevent Members from specifying in their legislation licensing 

756 See Frederick M. Abbott, 2003, "The competition provisions in the TRIPS 
Agreement: implications for technology transfer", Joint WIPO-WTO Workshop on 
Intellectual Property Rights and Transfer of Technology Geneva, pp 1-4 
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practices or conditions that may in particular cases constitute an 

abuse of intellectual property rights having an adverse effect on 

competition in the relevant market. It also states that, as provided in 

Article 40.2, a Member may adopt, consistently with the other 

provisions of the Agreement, appropriate measures to prevent or 

control such practices, which may include for example exclusive grant 

back conditions! such conditions that are preventing challenges to 

validity and coercive package licensing, in the light of the relevant 

laws and regulations of that Member. 757 

In part three of the TRIPS Agreement, it focuses on enforcement of 

I PRs which is generally applicable to enforcement in the competition 

context as well requiring , for example, due process of law. In Section 

one Part Ill at Article 41 of the Agreement entails that (1) Members 

shall ensure that enforcement procedures as specified in this Part are 

available under their law so as to perm it effective action against any 

act of infringement of intellectual property rights covered by this 

Agreement, including expeditious remedies to prevent infringements 

and remedies which constitute a deterrent to further infringements. 

These procedures shall be applied in such a manner as to avoid the 

757 Article 40, TRIPS Agreement, continues: 
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"3. Each Member shall enter, upon request, into consultations with any other 
Member which has cause to believe that an intellectual property right owner 
that is a national or domiciliary of the Member to which the request for 
consultations has been addressed is undertaking practices in violation of the 
requesting Members laws and regulations on the subject matter of this 
Section, and which wishes to secure compliance with such legislation, without 
prejudice to any action under the law and to the full freedom of an ultimate 
decision of either Member. The Member addressed shall accord full and 
sympathetic consideration to, and shall afford adequate opportunity for, 
consultations with the requesting Member, and shall cooperate through supply 
of publicly available non-confidential information of relevance to the matter in 
question and of other information available to the Member, subject to domestic 
law and to the conclusion of mutually satisfactory agreements concerning the 
safeguarding of its confidentiality by the req1uesting Member. 
4. A Member whose nationals or dom1iciliiaries are subject to proceedings in 
another Member concerning alleged viodati<on of that other Members laws and 
regulations on the subject matter of this Section shall, upon request, be granted 
an opportunity for consultations by the othf8r Member under the same conditions 
as those foreseen in paragraph 3. " 



creation of barriers to legitimate trade and to provide for safeguards 

against their abuse (2) Procedures concerning the enforcement of 

intellectual property rights shall be fair and equitable. They shall not 

be unnecessarily complicated or costly, or entail unreasonable time-

limits or unwarranted delays (3) Decisions on the merits of a case 

shall preferably be in writing and reasoned. They shall be made 

available at least to the parties to the proceeding without undue delay. 

Decisions on the merits of a case shall be based only on evidence in 

respect of which parties were offered the opportunity to be heard (4) 

Parties to a proceeding shall have an opportunity for review by a 

judicial authority of final administrative decisions and, subject to 

jurisdictional provisions in a Member's law concerning the importance 

of a case, of at least the legal aspects of initial judicial decisions on 

the merits of a case. However, there shall be no obligation to provide 

an opportunity for review of acquittals in criminal cases and (5) It is 

understood that this Part does not create any obligation to put in 

place a judicial system for the enforcement of intellectual property 

rights distinct from that for the enforcement of law in general, nor does 

it affect the capacity of Members to enforce their law in general. 

Nothing in this Part creates any obligation with respect to the 

distribution of resources as between enforcement of intellectual 

property rights and the enforcement of law in general. 

5.2 The Purpose of Competition law 

Competition regulation has for its main objective the security 

of the procedures which result in the productive operations of 

markets. Markets are naturally vibrant and can go through cycles of 

birth and demise of companies and goods, as well as the inherent 

growth of firms, their downsizing, resizing and reorganization. 

Competition may emanate from local manufacturers, from 

supplementary firms of foreign businesses, and from trade 

movements. Therefore an efficient competition structure guarantees 

free access to markets without any troubles, and allows productive 
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amalgamations of businesses and processes. Unbound egress and 

efficient bankruptcy regulations are essential attributes and crucial 

ingredients of competition policy. Although competition policy does 

not only provide the necessary ground for competition between 

existing players, it also seeks to encourage potential competitive 

entries as a means of advocating modernization as well. 

The basic objective of competition regulation is to ensure that 

markets are perfectly competitive in such a way that players 

compete on providing better quality services/products for highly 

competitive prices. A sufficient and effective competition law would 

do away with some unethical practices whereby firms which are 

supposed to compete, connive to transform into a monopoly cartel, 

declining to provide products or to license technologies within 

market rules to preclude competition, and collaborating with other 

companies to manipulate the market at the expense of the general 

public interest. 

However, this task is intricate and multifaceted. For instance, 

documented rules and procedures are varied across the United 

States, the European Union and Japan wherein certain processes 

are looked at as eventually being non-competitive, which raises the 

question of which ones ought to be prohibited from the start, and 

what conditions must be scrutinized by those in control for the 

purpose of determining what actually constitutes anti-competition 

practices. The core concepts are very complex such that there is no 

consensus on the extent or implementation frameworks for 

competition regulation. It is of interest to note that, competitive 

procedures in markets may be wide y-damaged due to public limits 

on access, like import quotas, extensive purchasing choices, 

government-endorsed monopolies, specific subsidies and previously 

booked slots for service suppliers and dealers. In such instances, 

competition regulation may assume the practical function of 

competition advocacy wherein the officials responsible for antitrust 
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may enquire about the necessity for such limitations and advertise 

their costs. Competition regulation is not common in developing 

countries. It may have other objectives aside from its basic one of 

sustaining market procedures758
. A substantial number of countries 

create exclusions for minor businesses, put-asides for small 

businessmen, and assurances so as to support some specific 

classes of their populace particularly in non-urban areas. As such, 

exclusions may come from legitimate social goals However, the 

desire to achieve such must be checked against the profits of open 

competition. 

Paradoxically, however, competition regulation could be 

viewed as an obstacle against the basic objective of modernization 

regardless that the agreement establish.ing GATT has sought to 

cover the fallouts in competitive conducts in the transfer of 

technology to developing countries. This is due to the fact that open 

competition supports productive and solid overseas business rather 

than the unproductive local firms. Nevertheless, the ultimate target 

of competition sustenance is not to support any specific motives but 

to aid in the growth and development of markets where there is a 

strong monopoly over consumer products necessary for 

technological advancement in countries whose technologies are 

locally developed. This highlight must produce long term fruits in the 

form of the effective streamlining of businesses and augmenting 

inducements for product creation and innovation as hindrances to 

access are diminished. 

5.3 Competition and the Impact of Multilateral Arrangement 

The provisions of the relevant international agreements as 

regulated by the WTO would inevitably inspire the competition 

regulatory policy being considered. However, conflicts between the 

farmer's objectives and the latter's aspirations could not be ruled out. 

758 See Graham and Richardson, above n 754. 
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Triis is quite obvious considering the fact that, there have been 

several instances where some local public and private restrictions on 

competition have been viewed as policies against the principle of 

"open competition", which "undermines" free trade and 

" nnecessarily" limit the flow of wealth. 

There have always been conflicts of interests between 

irternationally-oriented corporate unions and their local counterparts 

a3 regards the formulation of competition regulatory policies for 

mvious reasons, as partly explained above. Meanwhile in some 

irstances some legislation, e.g. antidumping legislation result in 

restricting the openness of markets where they are applicable. 

rvoreover even the desire for stronger application and 

inplementation of I PRs brings to the fore essential issues about 

s ~me international trade practices viewed as activities that work 

aJainst competition. In any case it is obvious that there is a need for 

a fair and balance legal framework to guide the whole exercise, 

V\hich may include the payment of rents by overseas companies or 

u,ers to compensate the disparity of advantages between them and 

Ueir local counterparts. 

However, it is not advantageous nor is it probable to place all 

kcal public and private competitive restrictions and exclusions from 

C)mpetition regulation under particular WTO sanctions. There are 

irstances in which restrictions lessen the advantages expected by 

tBding associates from other forms of trade liberalization. As a 

result, sanctions may be given to non-violative type of protests that 

i~ seldom applied with in the WTO. Normally, an arrangement to 

p~rticipate in bilateral discussions, information partaking and 

inplementation under the legislation of p1ositive commitments are the 

b3st to use. 

Although it is not too thoroug and complete, a multilateral 

srategy covering a basic set of basic guidelines could be best for 



developing countries. Currently, developing countries do not 

possess much to stop or to endorse activities done by international 

firms that are not competitive. At the lowest level, a multilateral 

agreement to disallow monopolies or cartels as well as horizontal 

arrangements is most advantageous regardless of the type of 

market, be it be local or foreign. 

The overseas expansion of antidumping activities, which is 

basically for the developed countries, is dramatically affecting 

developing countries, and also hinders international competition. In 

order to save their markets from such effects, developing countries 

will have to advocate for the amendment of the relevant laws and 

bringing them under the sanction of country-level competition 

officials. Admittedly, achieving this within the WTO formal 

arrangement would never be easy because of the dominating 

influence of politics which approve of antidumping759 . However, it 

could be possible by allowing more trade entry into the markets of 

developing countries, with a pledge to apply and implement 

competition regulation so that antidumping may be eradicated in part 

in the developed countries. 

The familiar connections between IPRs and competition 

policy create more possibilities for contracts on competition policy. 

Truly, if the TRIPS provisions were to be recalled in the succeeding 

bargaining sessions, its wide-ranging limitations for the sake of 

competition would be reassessed . Developing countries must 

cautiously assess the scope under which they would like to keep 

and rationalize the use of these restrictions. On the other hand, 

multilateral collaboration to pinpoint licensing arrangements against 

competition that would eventually result in the implementation of 

competition would be thoroughly advantageous. Lastly, it is 

759 Bernard Hoekman and Peter Holmes, 'Competition Policy, Developing 
Countries, and the WTO' (World Bank Working Paper, 1999). 
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worthwhile to sustain national preferences over the control on similar 

imports. 

I strongly agree with Fox's760 idea that countries covered by 

the Agreement will bargain for competition guidelines for the trading 

network, with legislation banning cartels and an arrangement for 

entry into markets. Implementation must contain countrywide action 

by taking into account the damage to overseas concerns and giving 

them the same weight as the damage to local competition. 

Members ought to make their antidumping implementation more 

coherent with competition guidelines. 

In any case, countries must comply with the basic guidelines 

within the TRIPS Agreement because it cannot be denied that 

international agreements could possibly increase efficiency of trade 

in the world market. Members that have felt the damage from the 

activities of a fellow member may resort to implementation threat, 

and in case of non-compliance they could avail of dispute settlement 

inside the WTO. Anyway, collaboration and honesty or transparency 

must be highlighted761 in the process. 

5.4Competition and Developed Countries 

Backing for international activities in the arena of competition 

regulations was initially encouraged by the American point of view 

that global associations as well as the non-existence or the 

inadequacy of a country's competition regulations obstructed the 

capacities to challenge markets. The US has been protesting for a 

number of years that Japanese company organizations called 

Keiretsu weaken market e·ntrance for foreign providers by 

purchasing mainly from one anoth1er and retaining vertical 

connections among producers, bulk sellers and small merchants. 

760 See Fox, above n 754, 1-36 
761 Graham and Richardson, above n 754. 
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During the time of bargaining for an International Trade Organization 

(ITO) in the 1940s, the US-backed insertion of a chapter on limiting 

commercial customs, revealing its resistance to German business 

organizations and Japanese zaibatsu. Lately, the EU has been in 

the limelight, contending that all WTO Members must embrace and 

implement competition regulations policy. 

In reference to the TRIPS Agreement technology transfer 

provisions and related reports, it stipulates in its preamble as 

recognizing the underlying public policy objectives of national 

systems for the protection of intellectual property, that include 

developmental and technological objectives; while in Article 7 spells 

out its objectives as the protection and enforcement of intellectual 

property rights should contribute to the promotion of technological 

innovation and to the transfer and dissemination of technology for 

the mutual advantage of producers and users of technological 

knowledge and should be done in a manner conducive to social and 

economic welfare, and to a balance of rights and obligations. Article 

8 (1) of the Agreement stated in principles that Members may, in 

formulating or amending their laws and regulations, agree to 

measures necessary to protect public health and nutrition, and to 

promote the public interest in sectors of vital importance to their 

socio-economic and technological development, provided that such 

agreeable measures are consistent with the provisions of the 

Agreement, while Article 66 (2) affirms that developed country 

Members shall provide incentives to enterprises and institutions in 

their territories for the purpose of promoting and encouraging 

technology transfer to least-developed country Members in order to 

enable them to create a sound and viable technological base. 

In the Ministerial Declaration of the WTO adopted on 14 

November 2001 on Trade and Transfer of Technology, they agreed 

to an examination, in a Working Group under the auspices of the 

General Council, of the relationship between trade and transfer of 
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technology to developing countries. The General Council of the 

WTO was mandated to report to the Fifth Session of the Ministerial 

Conference on progress in the examination on technical cooperation 

and capacity building matters. This is because technical cooperation 

and capacity building are core elements of the development 

dimension of the multilateral trading system, and to that extent, the 

WTO under the General Council approved the New Strategy for 

WTO Technical Cooperation for Capacity Building, Growth and 

Integration, having agreed that, the Secretariat must be instructed in 

coordination with other relevant agencies, to support domestic 

efforts for mainstreaming trade into national plans for economic 

development and strategies for poverty reduction. In the same vein, 

the delivery of WTO technical assistance was designed to help 

developing and least-developed countries and low-income countries 

in transition to adjust to WTO rules and regulations, implement 

obligations and exert their rights of membership, including drawing 

on the benefits of an open, rules-based multilateral trading system. 

To achieve a coordinated delivery of technical assistance, the 

Director-General must also be instructed to consult with the relevant 

agencies, bilateral donors and beneficiaries to find ways of 

enhancing and rationalizing the Integrated Framework for Trade-

Related Technical Assistance to Least-Developed Countries and the 

Joint Integrated Technical Assistance Programme (JITAP).762The 

United States apparently is of the opinion that it has to move alone 

or independently or pursue bilateral collaboration.763 The appropriate 

authorities in the United States all accept that it is necessary to have 

global collaboration . For instance, Assistant Attorney-General in the 

United States Department of Justice Joel Klein has disputed that the 

non-capacity of the Members to part witth private data is a dilemma: 

762 See Frederick M. Abbott, 2003, ''The corrnpetition provisions in the TRIPS 
Agreement: implications for technology transfer- 11

, Joint W/PO-WTO Workshop on 
Intellectual Property Rights and Transfer of Teclnnology Geneva, pp 3-4 
763 Joel Klein, 'International Antitrust: a Justice £Department Perspective' (1995) 3; 
see also Merit Janow, 'Unilateral and Bilateral 1Approaches to Competition Policy 
Drawing on Trade Experience' (1998) . 
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"we must continue to bolster competition laws and enforcement 

efforts in countries around the world and to facilitate the kind of 

exchanges of confidential information that are essential to 

coordinated enforcement activities".764 However, the US does not 

want its own legislation to be under a global set of laws. Those 

powers in charge of writing competition laws decline to make 

alterations in the legislation in any form, or to see that they are 

competing for market penetration, although US legislation has 

started to consider this in some instances765
. 

The United States and European Union (EU) advocate of 

global competition legislation possess great market access. Absent 

or weakly enforced competition regulation restricts market 

penetration for exporters by excluding them or by drastically 

amplifying the cost of penetration. Some affluent countries contend 

that the central question from a market penetration point of view are 
not competition regulations and core principles, but the use of 

customary tools of security like antidumping, such that market entry 

is obstructed. This is the opinion of Japan and several Asian WTO 

Members, especially Hong Kong. Other minor countries, more 

specifically the developing countries like India, are also anxious 

about potential anticompetitive acts by the major and powerful 

transnational companies. Both the EU and the US are huge 

economic powers, with local competition officials who may 

sufficiently look into anticompetitive acts that have injurious effects 

for consumers staying within their areas_of responsibility. 766 

Developing countries such as India, Indonesia to mention a 

few will have diminished capabilities to impose sanctions on 

instances of anti-competitive acts committed by foreign transnational 

764 See Klein, above n 834 
765 See Eleanor Fox, 'Toward World Antitrust and Market Access' (1997) 91 
American Journal of International Law 1, 1-25. 
766 See Frederick M. Abbott, 2003, "The competition provisions in the TRIPS 
Agreement: implications for technology transfer", Joint WIPO-WTO Workshop on 
Intellectual Property Rights and Transfer of Technology Geneva, pp 3-4 
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within their own markets. The most latent instances are those 

"export cartels" which abuse market power in markets abroad . 

These cartels or groups have advantages for the country of origin if 

the damaging consequences of home consumers are minimal and 

that there are huge advantages for manufacturers related to their 

capacities to increase prices in markets abroad . The latter capacities 

are damaging to foreign well-being if the expenses of consumers are 

greater than the value of the added gains of local manufacturers. 

Developing countries may thus profit from an overseas agreement 

that negates those welfare-diminishing groups, allows their 

intentions to be considered when huge unions are taken into 

account, and supplies tools for implementing multifaceted actions 

and measures. But this cannot be achieved if obstacles to 

technology transfers to developing countries still remains such as 

lack of access to information that relates to the full range of 

technological alternatives, inability to identify the technology best 

suited to fundamental needs and limited access to finances , 

inadequate level or quality of education and skills. Insufficient 

linkages between universities and research industrial institutes in 

developing and developed countries on one hand, regulatory 

constraints resulting from government bureaucracies, market 

distortions and weak and inefficient institutions on the other hand, 

are also barriers that create room for limited access to effective 

transfer of technology to developing countries. 

Since there are constraints and conflicts that exist in the 

international technology transfer in international trade, the major 

concern of the EU and the US is the utilization of competition policy 

measures that serve as a tool for encouraging exports and 

diminishing the potential for disputes in the endorsement of unions 

between large and dominant companies, which are not concerned 

with allowing true market forces to influence the behavior of their 

companies, thus permitting international acts that would benefit 
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overseas users. Market penetration is also a consideration for minor 

countries, but they also desire aid in sanctioning anti-competitive 

acts performed by companies in foreign lands. 

5.5Competition and Developing Countries 

At the same time as competition regulation stays infantile in a 

large percentage of developing countries such as India, Malawi, the 

Philippines, Indonesia, South Africa and Nigeria to mention a few, it 

is erroneous to assert that these countries do not possess the 

needed competition laws in the wider context. For instance, the lack 

of strong patent security in South Africa could be interpreted as a 

tool for advocating technical modification via replication and 

distribution. Industrial guidelines that target the achievement of 

"scale economies and industrialization" through guardianship of 

government controlled monopolies or private businesses clearly 

restrict competition . "Subsidies", government aid, and "procurement 

preferences" hinder entry into essential markets even more 

Interfering competition regulation is naturally against 

competition and is destructive in nature. Trade barriers slowly kill off 

imports of technologically advanced capital products and tangible 

ingredients. Shielded and subsidized businesses have little 

motivation to develop or use new technologies. Narrow and 

fractured markets are barriers to the achievement of economies of 

scale. Dominant cartels in essential service markets do not react 

progressively to modifications in consumer demands. The absence 

of strong IPRs encourage noteworthy imitative activities but are an 

obstacle towards the growth of novel domestic businesses and do 

not promote the attainment of first rate overseas technologies. The 

acceptance of the existence of monopolies and cartels hinders the 

competitive access to markets from both overseas players and 

beginning local businesses. 
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In a substantial number of developing countries specifically 

India and Indonesia, both the public and the private sectors of 

industry are equally guilty for the presence of behavior that is not 

competitive. In Tunisia, investment licensing that limited access to 

markets was the rule rather than the exclusion even into the end of 

the 1980s. Although there have been substantial trade 

liberalizations, trade and industry rules to this date obstruct 

competition in the local market. Imports of some goods are still 

controlled by government-owned trading offices or public 

businesses. A government-owned telecommunications business 

controls the services for mobile and landline phones. Licenses for 

internet businesses have been issued to only two entities. in public 

purchasing , local companies in Tunisia are issued a special spread 

of 20%, but th is edict was eliminated in 2003 as dictated by the 

stipulations in the Euro-Med Agreement of the Euro-Mediterranean 

Partnership which was signed by many Arab countries 15 EU 

Members, and 10 Mediterranean Partners (Algeria, Cyprus, Egypt, 

Israel , Jordan, Lebanon, Malta, Morocco, the Palestinian Authority 

(PA), Syria, Tunisia, and Turkey, for free trade agreements. 767 

Little by little, developing countries acknowledge that 

endorsing productive competition within their markets results in 

sizeable total advantages in the long run. Such may be perceived 

from data that shows that over 40 developing countries were able to 

strengthen their own I PRs structures in the last decade of the 20th 

century, that as of 1997, 58 developing countries were implementing 

or were in the phase of creating competition regulations768
. These 

alterations in regulations are in unison with the wide-ranging and 

current liberalization of trade and investment hindrances and with 

the privatization of government owned corporations. Competition 

767 Euro-Mediterranean Partnership/Barcelona Process. Retrieved July 26, 2007 
from http.llec.europa.eulexternal_relations/euromedl 
768 Keith Maskus, The Protection of Intellectual Property Rights in the Global 
Economy: Analysis, Evidence, and Policy (2000) . 
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regulation is an essential supporting element for overall market 

liberalizations. 

In any case, for developing countries to gain maximum benefit from 

competition law regulations in technology transfer to protect their 

public health system and other sectors that contribute to their socio-

economic and technological advancement as a developing country, 

there is need to strike a balance between efficiency and the fair 

treatment of consumers ensuring that an agreeable measure 

conforms with the provisions of the TRIPS Agreement laid out in 

Article 8(1 ). They also need to take into account developmental 

considerations enforcement capacity. They may afterwards address 

the issues of dominance and merger control depending on the 

circumstances. 

Meanwhile since in many countries there exist heavy concentrations 

of wealth in one social or ethnic group, developing countries are 

particularly required to formulate competition regulation policies that 

reasonably consider the interests of the disadvantaged in their 

respective societies. 

On the other hand, since developing countries themselves vary in 

their respective economic performances, the less developed among 

them should consider some other specific polices in order to meet 

the challenges posed by their respective structural problems in 

relation to competition such as employment promotion and the 

growth of small and medium-sized enterprises, they may also have 

to give a particular consideration to their laws. 

While formulating any policies aimed at improving their advantages 

in competition, various additional factors have to be taken into 

consideration. For instance the logic behind including small firms 

within the scope of the competition law is that they can actually 

enjoy a local monopoly. However, there is a problem with respect to 
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the appropriate mechanism in handling such small firms due to the 

high expense it entails. 

Concerned governments may therefore set minimum standards for 

firm-size examinations, though this might also not be appropriate in 

the event of the recurrence of competition problems in local markets. 

Meanwhile, they should draw effective policies to handle the issue of 

their comparatively huge informal production sectors. This is a huge 

task because even identifying the boundary between formal and 

informal activity is such a problematic task. This is because small 

firms perfect ways of misleading like "fronting", where some big 

organizations employ street to compete with the other informal 

vendors in the streets, thereby evading taxes. 

The process of drawing competition law enforcement policies is not 

always smooth. Problems come at all stages in the development of 

such laws. Drafting a bill and getting it through congress or 

parliament requires overcoming opposition from often powerful 

vested interests. The natural allies of competition law tend to be 

small- and medium-sized enterprises and consumer groups, which 

tend to be weak or non-existent in developing countries. 

Notwithstanding the foregoing however, developing countries' 

prospect of success in drawing and managing effective competition 

laws depends on the nature of leadership behind the whole regime. 

There is a great need for administrative transparency and 

accountability for the laws and policies to thrive. Developing 

countries should also improve their human resources capacities to 

rise up to the challenges of competition in both its legal and 

economic dimensions. 

There are many other factors which developing countries have to do 

or provide in order for them to run a profitable competition regime 
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effectively. Things such as provision of legal enforcement system, 

effective enlightenment campaign, giving priority to work with key 

governmental agencies and ministries, considering special treatments 

for foreign investors and monitoring privatization processes etc are 

indispensable factors to be addressed regardless of the fact that the 

list may go longer or shorter depending on the needs and priorities of 

each individual developing country. 

5.6 The Effects of IPRs on Competition 

Numerous experts on competition manage their 

implementation measures against the conduct of IPRs, considering 

such privileges as comparable to other types of possessions. There 

are disparities with respect to the importance accorded to the larger 

threat of "free-riding behavior" due to IPRs and also due in part to 

the fact that intellectual property is more effortlessly obtained.769 

Furthermore, acts volatile of competition are regularly assessed to 

determine their influences on products as well as on the markets for 

technologies. Limiting competition among the contender 

technologies has welfare-diminishing consequences comparable to 

those that would happen if limitations were imposed on markets. 

One more important standard of competition law as against 

the licensing of IPRs, parallel to the usual methods used in all other 

respects of implementation, is that of delineating a distinct line 

between the horizontal and vertical consequences of licensing 

agreements. Horizontal measures which have the effects of 

collaboration of efforts among current and future competition, will 

tend to have damaging effects on competition and on general well-

being . Acts which may be deemed acting against free competition in 

the implementation of IPRs between straight competitors happens, 

769 See 'Antitrust Guidelines for the Licensing of Intellectual Property' (1995) jointly 
by the US Department of Justice and the Federal Trade Commission 
< http://www. usdoj. govlatrlpublic/guidelines/0558. htm> at 15 July 2006 
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for instance, if the owners of technologies which may be replaced 

agree with other parties on cross-licensing, which have the objective 

of fixing like prices for the contending goods and services utilizing 

those technologies. These are almost like those covenants, not 

automatically focused on the intellectual property aspect, and these 

are thought of by most judicial bodies as the most hazardous kinds 

of actions which are not competitive. 

The other kinds of horizontal covenants among owners of 

contending technologies like "joint ventures" can also negatively 

influence competition. These kinds of covenants tend to be linked 

with capabilities (such as the attainment of economies of scale, the 

eradication of copying in R&D, among others) which all have the 

effect of positive gains for welfare. Experts in competition, equal in 

method against other horizontal actions, assess these kinds of 

covenants on the foundations of the specific instances in this event, 

scrutinizing the true market environment, such as the level of focus 

and the "relative intensity" of obstacles to market access. Especially 

essential in the scrutiny is normally the percentage of the market 

owned by the companies involved in the licensing methods. When 

licensors own quite a narrow amount of market shares, the adverse 

consequences will not probably occur. 

Vertical agreements (such as limitations between owners of 

IPRs and companies utilizing those privileges as ingredients for their 

practices) are often seen as instruments for collaborating the 

enticements of "downstream licensees" with the intentions of 

"upstream licensors" in order to lessen transaction expenses, 

actions which may be seen as taking advantage and creating "free-

riding opportunities" by both "upstream" and "downstream" 

companies 770
. Compared to "vertical" agreements, exclusions can 

770 See "Competition Policy and Vertical Restraints" 
UNCTADllTCD/CLP/Misc. 811999. 
<http://www. unctad. orglenldocslpoitcdclpmB. en.pdf> at 14 September 2006 
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be made to a more relaxed position. This is valid in most areas to 

customs which have the objective of setting the resale prices of the 

products or services integrating intellectual property. 

The vertical setting of prices or "resale price maintenance" is 

not allowed in most areas of command, with respect to technology 

licensing arrangements. Vertical agreements may be known likely to 

have the effects of anti-competition and decreased well-being when 

they are implemented on "downstream" companies by firms which 

possess a dominant and monopolistic market presence. In order to 

be classified as "vertical", a licensing covenant must include firms 

that are not present or probable competitors. 

The function that competition regulation performs in 

examining the negative use of market authority as related to the 

implementation of IPRs is especially essential in the evaluation of 

the non-competitive consequences of licensing agreements 

(controlling the conveyance of or swapping of privileges for the 

employment of intellectual property), with selective or restricting 

phrases. It is generally concurred that the licensing of intellectual 

property usually has advantageous results . It aids in the distribution 

of technological inventions and information and their usage by 

companies which possess a better relative benefit. Manufacturing 

may be more proficient and the quality of the goods is improved 

when the technologies are utilized in support of one another and in 

harmony. 771 

Furthermore, the licensing of patented technology may 

augment the profits to IPRs owners, thus adding to companies' 

incentives to continue with their ventures in R&D. Well-being would 

771 See Aaron Cosbey, 2010, "The Sustainable Development Effects of the WTO 
TRIPS Agreement: A Focus on Developing Countries", International Institute for 
Sustainable Development Winnipeg, Canada, viewed on 11 June 2010, 
<http://www. tradeobservatory. orgllibrary. cfm?filename=Sustainable _Development 
Effects_of_the_WTO_ TRl.htm> 
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diminish if inventors and IPRs owners were obliged to go into their 

own manufacturing and business ventures and not to be permitted to 

license their information to other bodies or institutions which are in a 

better situation to produce and sell the licensed products and 

services. 

However, the conveyance of patented technology licensing 

dwells so much on limitations, that in anti-competition law, limitations 

are spelt out to competition based on the indices in a contractual 

agreement and the market environment between the patent holder 

and the public domain users. A synopsis of the competitive and 

anti-competitive consequences of the four most utilized limitations in 

agreements is given in the succeeding portion . These limitations are 

"territorial exclusivities, exclusive dealing, tying requirements, and 

grant-back requirements." They are frequently used as instruments 

to aid in the conveyance of technology. Nevertheless, in some 

instances, such can also result in unwarranted obstruction of 

competition . A school of thought believes that when assessing 

licensing limitations, it is important to consistently review what the 

effects would be for the markets in question and effects would be 

produced if there were a ban on such limitations. Denying 

limitations in contracts or agreements may result in licensors who 

will not wish to license the indicated technologies, instead desiring to 

"vertically" involve themselves in mainstream manufacturing, or 

resolving not to use them at all for business purposes. The other 

foreseeable result, for instance compelling the licensor to participate 

in "downstream" applications, might in the end result in the 

diminishing of well-being. As part of the scrutiny of competition 

officers, an evaluation of the most probable situations in the event 

that limitations in contracts are banned is performed. 

299 



5.7 The influence of Competition Regulations on Technology 
Transfer 

Whether IPRs are a prerequisite stipulation or a hindrance to the 

conveyance of technology to developing countries remains subject 

to the particular corner one looks at it from. Developed countries 

such as the United States, Switzerland, Germany, France, United 

Kingdom and Canada whose economic interests are protected, 

have generally positive views about TRIPS, as so far the disparity in 

benefiting from it between them and the developing countries 

remains huge. It is thus normal if they hold the view that IPRs are a 

prerequisite to the transfer of technology to developing countries. 

Nevertheless, critically speaking, there are three grounds on which 

this trend of thought seems to be erroneous.772 

Firstly, though the TRIPS Agreement guarantees 

compensation for the utilization of IPRs in developing countries, but 

does not seem to ensure that conveyance of technology really 

occurs, as the "right" owners may still select the venue for 

manufacturing their products. Various factors determine the 

attractiveness of a potential technology recipient country as 

extensively explained earlier. This in reality limits the number of 

attractive countries among the developing countries to be 

considered for the transfer. In the meantime it leads in some 

instances to situations whereby some developing countries .shell out 

compensation for technology even if there is no actual movement of 

technology to their own countries. 

Secondly, the lawful guardianship of IPRs is not a 

prerequisite for technology movements in all cases. Technology is 

omni-present in itself. It is divulged to the public and may be 

772 See the provisions of the TRIPS Agreement regarding technology transfer and 
TRIPS Agreement Provisions regarding competition: 
http://www. wto. orglenglishltratop_ eltrips_ e/intel2_ e. htm#anticompetitive 
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effortlessly duplicated in various parts of the globe without giving any 

remuneration. All what it takes for instance is for a developing 

country to strongly be willing to establish the necessary laws to set 

up the necessary equipment and recruit the skilled manpower 

needed to operate them. The proliferation of imitated products all 

over the world remains a practical evidence of the frequent 

occurrences of such practices. 

Thirdly, even in cases where in the right owners consent to 

convey technology, licensing covenants may include certain phrases 

and text that are injurious to the needs of the licensee, and 

specifically limit chances for trade when it moves toward the 

marketing of licensed goods in global markets. 

In any case this concern could be resolved by integrating 

some competition regulatory stipulations in the appropriate areas of 

·w-ro agreements. Alternatively also, separate framework capable of 

ensuring easier technology movement could be adopted and 

accorded an overriding jurisdiction over some parts of the TRIPS 

Agreement itself. 

5.8 The Impacts of UNCTAD Set on Transfer of Technology to 

Developing Countries 

One of the most important competition regulatory 

mechanisms concerning developing countries is the "Set of 

Multilaterally Agreed Equitable Principles and Rules for the Control 

of Restrictive Business Practices" which is known as the UNCTAD 

Set. The Set was generally embraced by the United Nations General 

Assembly in 1980, and its power and authority was re-established at 

UN reassessment conventions once in five years onwards. Via this 

method, it now has a broader scope than any of the previous 

discussions mentioned prior to this, or for the WTO itself, as the 

number of members of the UN is substantially more than its 
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equivalent in the WTO. Its coverage is very complete and far-

reaching as described in Section B (ii), as it must be implemented by 

all countries and to all dealings in goods and services by all 

businesses. It cannot be carried over into cross-governmental 

covenants, or to the prohibition or control of "restrictive business 

practices" (RBPs), also termed as anticompetitive practices, which 

are the results of such covenants, or intra-firm dealings. 

When the UNCTAD Set was structured and ratified by the UN 

Member States, one of the relevance it brought to light was it 

created an amicable structure of settling disputes between investor 

and the state, and state to a state who are signatories to the UN and 

WTO in general. Prior to the UNCTAD Set, there were no lawfully 

laid down procedures for dealing with conflicts in international 

technology transfer to developing countries, including LDCs. Another 

important relevance of the UNCTAD Set was it allows for an intrinsic 

operational trade measures for a host country towards attracting 

foreign direct investment and development, stating emphatically the 

conditions and principles that apply for a flexible bilateral or 

multilateral agreement among the parties who have entered a valid 

contract. 773 

Some aspects stipulated in the Set have come under talk in 

the WTO Working Group after twenty years of its formation. For 

instance, the "General Principles" listed in Section C (i) request for 

"bilateral and multilateral consultation", cooperation and swapping of 

data and know-how between countries to aid in the regulation of 

RBPs while Section C (iii) requests for selective or alternative 

management for developing countries, specifically in encouraging 

the creation, progress and growth of their local businesses, as well 

773 See United Nations Conference on Trade and Development, 2001, Transfer of 
Technology', 
UNCTAD Series on issues in International investment Agreements, Geneva, 
viewed 11 June 2010 
http://www. unctad. orglen/docs/lpsiteiitd28. en.pdf 
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as regional and worldwide agreements between and among 

developing countries. 

The different sections order countries, especially those that 

are developed, to regulate RBPs, to consider the wishes of their 

developing countries counterparts. Section D contains an inventory 

of acceptable and unacceptable actions for firms, together with 

transnational firms, like complying with regulations pertaining to 

RBPs, collaborating with national competition officials, and avoiding 

particular acts that will result in damaging consequences on 

international trade, especially with respect to developing countries. 

These inventoried acts are characteristics of RBPs that are 

sanctioned by most competition regulations in most countries 

worldwide. 

Among these also are the core guidelines for "non-

discrimination, transparency, procedural fairness, and protection of 

commercial secrecy, as well as mechanisms for exchange of 

information, mutual assistance, and technical support" to countries 

new to this agreement. Section F spells out "international 

measures", which requests the creation and progressive build ing of 

widespread methods, bringing together and distribution of data and 

know-how on national regulation and knowledge under the wings of 

the UNCTAD, and for meetings between countries on restraining 

RBPs. It also requests the UNCTAD to provide technical aid, advice 

rendering and training schemes, particularly for developing 

countries. Section G creates an International Group of Experts (IGE) 

to create avenues for multilateral conferences, and to engage in 

research, and to present their papers containing their conclusions 

and proposals for progressive alternation of the Set or any part 

thereof. 

Apparently, it is obvious that the Set offers a very generic 

structure. However, it must be emphasized that it does not officially 
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bind the Member countries of the UN to a great extent. All of the 

stipulations request countries and businesses to act in prescribed 

manners, without any provision for implementation, sanctions, or 

debate settlement in cases of violation. Paragraph G.4 specifically 

inhibits the IGE from taking on a judicial role to render verdicts on 

the acts of businesses and countries. 

Furthermore, the act of requesting transnational firms to 

avoid RBPs or asking the administrations of developed countries to 

consider the welfare of developing ones remains simply a request. 

The lack of bite of the Set is shown in the numerous debates and 

controversies which have taken place twenty years after its 

declaration. However, the yearly conventions as well as the 

quinquennial conferences of the IGE have aided developing 

countries to share their understanding and to acquire expertise on 

concerns on competition . 

5.9The WTO and Competition Policy 

The WTO procedure for competition regulation gives the 

impression of having ended with the non-success of the Cancun 

Ministerial Conference. The European Community, a huge advocate 

of competition regulation, concurred to withdraw its backing for the 

two "Singapore issues of competition policy and investment" so as to 

end the impasse in the bargaining . It never was the concern of the 

European Community to select these concerns. Initially, EC 

Commissioner Pascal Lamy only intended to withdraw support for 

two concerns out of the total four, the other two being concerned 

with trade facilitation and public purchasing. The Mexican Minister 

of Foreign Affairs and Chairperson of the conference, Luis Ernesto 

Derbez, then offered to discuss as well competition policy and 

investment. The European group of representatives concurred with 

hesitation. Nevertheless, Europe's compromises did not work. The 

African representatives then contended that bargaining on any 
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Singapore issue ought to end, and this brought the Cancun 

conference to a stalemate. 

The Cancun exercise therefore renders two inferences. First, 

with the collapse of the Cancun meeting, the European offer to 

include competition policy within the workings of the WTO ought to 

be reviewed and reassessed. The European stance in the Cancun 

Conference should nevertheless not be construed as a terminal 

resolution to stop moves to include such. The pull-out of Europe was 

merely intended to push for more bargaining on a wider scale. As 

the bargaining collapsed, WTO Members have to come up with a 

plan to continue the discussion and bargaining. In this instance, it 

would be paramount to start from the beginning, and not to exclude 

any of the Singapore concerns. As a proof, during the first informal 

conference of the delegates of the WTO Members in 14 October 

2003, Uruguay's Representative Carlos Perez de Castillo declared 

that in the context of previous meetings with WTO Members 

bargaining will resume on all trade concerns, taking into account the 

Singapore concerns774 . At the same time, the WTO Director-General 

concurred that the Doha Declaration would still form the framework 

of the WTO's Constitution for all succeeding endeavors, 775 as it also 

discusses the issue of competition regulation. The resumption of 

bargaining after the Cancun Meeting is also mentioned therein776
. 

Secondly, the opposition of developing countries towards 

competition regulation is actually unexpected considering the listed 

benefits of a WTO competition regulation framework for them. 

774 Statement of the Chairman of the General Council and the Director-General of 
14 October 2003 
<http://www. wto. org/englishlnews_ e/news03 _ e/stat_gc_ dg_ 14octo3 _ e. htm> at 20 
December 2006. 
775 Ibid. 
776 See Para. 23 of the Ministerial Declaration of Doha (14 November 2001) WTO-
Doc. WTIMIN(01)/DEC/1 
<http://www. wto. orglenglishlthewto_ elminist_ elmin01 _ e/mindecl_ e. htm> at 20 
December 2006. 
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This opposition could be somehow due to the hesitation of 

African countries to concur on any topics after the collapse of the 

bargaining for the liberalization of trade with respect to cotton. Also, 

the weight of the EC tenders, which actually did not comply with the 

prerequisites for the formation of an international structure for 

competition law as discussed previously. 

The Singapore presentation of the European Community was 

never related to intellectual property as mentioned earlier. The 

Working Group on the Interaction between Trade and Competition 

Policy in 1998 came up with a submission that contained a particular 

article on the normally very divisive link between IP guardianship 

and competition regulation. 777 With respect to IPRs, the submission 

performs two effects. Initially, it reveals two opposing comments 

among WTO Members about the link concerns. 

The first commentary states that intellectual property 

guardianship and competition policy are viewed as being supportive 

of one another due to the fact that both concepts encourage welfare 

as well as competition . The other commentary, which is similar to 

the stand of developing countries, sees IP guardianship as injurious 

to competition. Yet in the first opinion, there is already a dilemma 

with regards to the link itself. IP guardianship could be too strong 

and its implementation must be restricted by competition legislation. 

Therefore, the second commentary makes mention of these linkage 

dilemmas, and how to handle them within a legitimate framework. 

This commentary could in the future progress to one containing the 

guiding principles for competition laws that are implemented with 

777 Report (1998) of the Working Group on the Interaction Between Trade and 
Competition Policy to the General Council (WTJVVGTCP/2, 8 December 1998) 37-
40. 
<http://docsonline.wto.org!DDFDocumentslt!WT JVVG TCP/2. doc> at 14 September 
2006; see a/so Andreas Heinemann, Intellectual Property Rights and Competition 
Policy: The Approach of the WTO Working Group on Trade and Competition, in : 
Roger Zach (ed.), Towards WTO competition rules: key issues and comments on 
the WTO Report (1998) on trade and competition (1999) 299. 
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respect to IP guardianship. Nevertheless, the submission itself 

includes hesitation as to the ability of an integrated competition 

regulation . However, the submission lists several topics that must be 

given attention: "network effect in high-technology industries, patent 

pooling, parallel imports," and special dilemmas of developing 

countries. 

Following the collapse of the Seattle Ministerial Conference, 

the issue became a question of the WTO resuming its endeavors 

with respect to the formulation of competition policy. Once more, it 

became incumbent on the European Community to rekindle the 

discussion on competition policy. In the past, while the Doha 

Ministerial Conference of 2001 was ongoing, and slightly after its 

end, the EC, guided by several official declarations778
, offered a 

"Multilateral Framework Agreement on Competition Policy." This 

offer was the proposal that initiated the scenario for the Cancun 

meeting, and thus, the re-discussion of the previously unfinished 

issues. 

The general objective of the EC offer has two elements. 

Initially, the proposal wishes to create viable frameworks of 

competition regulation in all WTO countries. Also, the offer targets 

the growth-prone integration of comprehensive competition 

legislation. It implements what is termed as a "three-track 

approach". The initial track that is of great concern with respect to 

this topic depends on global responsibilities to observe the core 

principles of national competition law. The next track includes 

norms on global collaboration between national competition officials, 

778 Communication of 21 September 2000 from the European Community and its 
Member States to the WTO Working Group, WTO-Doc. WT!WGTCPJW/152 of 25 
September 2000 
<http:lleuropa.eu.int/commltradelpdflwto_comp05.pdf> at 20 December 2006, 
Communication from the European Community and its Member States, WTO-Doc. 
WT!WGTCPJW/222 of 19 November 2002; Communication from the European 
Community and its Member States, Dispute Settlement and Peer Perview: 
Options for a WTO Agreement on Competition Policy, WTO-Doc. 
WT!WGTCPMl/229 of 14 May 2003. 
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and the last track was created to aid in the creation of capabilities 

such as the institution of a viable competition power and efficient 

competition regulation in developing countries. With regards to the 

initial track, the EC makes mention of the subsequent guiding 

norms: a high regard for transparency, the elimination of prejudice, 

and fairness in processes as the basic guidelines of general WTO 

legislation, the stipulation of efficient instruments of 

implementation779
, and lastly, the banning of the "almighty cartels". 

This last core principle of banning the "almighty cartels" 

deserves the greatest concentration. These types of groups, under 

the classification of the OECD780
, are the ones which cannot be 

rationalized by whatever economic or social benefit. These groups 

include for example, "horizontal price fixing," controlling yields, area 

partitioning of markets or piece fixing . If restrictions of these types 

are not involved, the licensing contracts are not classified as those 

belonging to the group of these cartels. The duty of all WTO 

Members to include stipulations for bans on such is looked at by the 

EC as a true foundation for succeeding progress. In its propositions, 

the EC is quite clear on the issue that WTO Members, developing 

countries included, will move beyond such banning procedures and 

will endeavor to control more concerns with respect to competition 

regulation . 

On the basis of the principle of progress and flexibility that is 

being encouraged with the creation of WTO Competition Policy 

Committee, the EC is optimistic that the WTO will continue and 

integrate these other concerns gradually. This procedure could 

grow into a comprehensive multilateral competition policy framework 

779 See Josef Drexl, Do We Need Courage for International Antitrust Law? 
Choosing between Supranational and International Law Principles of 
Enforcement, in: Josef Drexl (ed .), The Future of Transnational Antitrust - From 
Comparative to Common Competition Law (2003) 311. 
780 OECD Recommendation of the Council Concerning Effective Action Against 
Hard Core Cartels, adopted 25 March 1998 
<http://www.oecd.org/pdf/M00018000/M00018135.pdf> at 25 December 2006. 
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that fully integrates the legislation of WTO members. In its last 

official document, the EC was clearer about the implementation of 

the WTO Dispute Settlement Understanding (DSU). As the EC is an 

advocate of real global responsibilities, then it cannot see why the 

DSU may not be implemented. Nevertheless, its viability with 

respect to implementation should be acknowledged for the purpose 

of regulation and the harmony of what is documented as legislation 

with the WTO responsibilities, and thus setting aside the endeavor of 

competition law implementation in singular instances excluded from 

the WTO review. 781 

It is never easy to comprehend the reason why developing 

countries, with India as their main proponent, did not concur with 

these propositions. In Cancun, debates have always been untruthful 

in the agricultural sector. Some causes for opposition may be 

pinpointed as: (1) Developing countries do not have adequate 

knowledge and "feelingsll of competition policy. They are not 

properly equipped to assess the advantages and disadvantages of 

the proposition; (2) The concept of harmonizing competition 

regulation in the whole context of a multilateral contract could have 

sparked the idea that such would merely be contracts that support 

the motives of the affluent countries. The concept of subordinating 

competition regulation to the WTO dispute settlement process 

seemed to have highlighted these issues; (3) The least developing 

countries and countries with incremental national economies also 

could have become anxious about the duty to create national 

competition powers that could be more expensive than the cost of 

liberalizing their economies to international trade and competition, as 

well as waiting for competition guardianship in their own turfs as a 

consequence of the application of competition regulation by 

overseas powers; and ( 4) The overall guideline of non-prejudice, 

781 Communication from the European Community and its Member States, Dispute 
Settlement and Peer Perview: Options for a WTO Agreement on Competition 
Policy, WTO-Doc. WT/WGTCP/W/229of14 May 2003, p.12. 

309 



which is however seen as a basic guiding law of justice, will from the 

point of view of the developing countries, mainly be operational in 

the favor of endeavors, come from the more affluent countries. 

Developing countries, especially those that have instituted 

competition regulation, will not be fond of eliminating the probability 

of differentiating between local and international endeavors in the 

area of competition regulation implementation. 

The EC was certain that its propositions were for the interest 

of developing countries. It desired to back up the growth and 

progress of country competition regulations and the implementation 

of such, this being a worthy objective. But the EC made a critical 

error. It looked at competition regulation like a common trade 

concern, similar to trade in cotton or financial services. This was 

erroneous from the start as the guardianship of competition 

regulation should not be promoted as an extra trade concern, but as 

a direct effect of the current liberalization in other areas and of IP 

guardianship. What then happened was that the EC's method for 

bargaining under such a contract as a normal multilateral accord 

with similar essential duties of WTO Members as well as the 

implementation of the dispute settlement process did not persuade 

developing countries of the advantages of such an accord, and also 

did not react suitably to the requirements for the guardianship of 

global competition. 

5.10 The Importance of Competition Regulation to Developing 

Countries 

Competition regulation and implementation are possibly 

essential in aiding domestic markets that have the potential for 

competition. Most of the important limitations on competition have 

their origins in public backing, government controlled monopolies, 

solo privileges, commercial regulations, and limitations on FOi and 

the privilege of creation for service suppliers. The most productive 
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competition policy should be sustained liberalization of these 

limitations, supported by security measures versus top-level private 

access obstacles being put in place of inferior level public access 

hindrances. 

As to the putting in order and application of competition law, 

certain problematic concerns come into being782 . It is unfeasible to 

pinpoint specific actions as being against competition or 

monopolistic. For instance, fixing greedy prices to push one's 

competitors to leave an industry must be sanctioned as a matter of 

guidance. Nevertheless, empirical data reveals greedy deportment 

in free and competitive markets are thoroughly uncommon. 

On the other hand, various legislations which would like to 

shield local players from productive new participants in the market, 

under the pretext of evading hunting or marauding , have in fact 

damaged most competitive procedures. The leading instance of this 

dilemma is the non-competitive implementation of anti-dumping laws 

in developed countries. 

It is quite effortless to pinpoint horizontal groups or cartels 

among the total players in trying to control a market. Almost all 

developed competition structures adopt an abrasive stance of such 

monopolistic groups to the point that they function in the local 

market. It must be emphasized that these cartels may be both 

structured and casual, and therefore the officials in charge of 

competition must be prepared and must possess the necessary 

authority to scrutinize if needed. Nevertheless, Graham and 

Richardson783 mention that there are a few productive cartels within 

the group of players. For instance, 11 rationalization cartels" can 

obtain provisional exemptions from antitrust authorities such that the 

organized egress of companies from markets. However, they may 

782 See Graham and Richardson., above n 754. 
783 Ibid. 
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unproductively impede the efficient redistribution of resources as 

well. 

As for corporate unions, partnerships, and other 

amalgamations, it is not sure if they may be deemed as working for 

or against competition. An essential element is the discernment of 

the "relevant market" within which all the players operate and try to 

win. Should local manufacturing be focused, the consequential price 

augmentations could be outplayed by advances in scale productivity. 

Equivalent notes hold true for partnerships that can convey to the 

economy technological innovations that may decrease expenses but 

also have the effect of more focus. Therefore the scrutiny and 

investigations of all these amalgamations in corporations demand 

legal and economic skills. 

In this respect, it is clear that trade and investment 

liberalization are essential ingredients for competition sustenance, 

as the earlier methods offer competitive control versus those 

limitations that arise along with corporate unions or mergers. The 

latter as well as the privatization of monopolies in narrow and semi-

closed markets take with them greater hazards of focus. 

Nevertheless, free trade in products is not the ultimate answer, as 

there are a lot of services that are not traded and that may be the 

object of competitive exploitation. A characteristic case in point is a 

telecommunications monopoly that might deny connections to its 

complex or system to other overseas provider's machinery and 

phone service. Likewise, singularly-controlled port services can act 

as a substantial hindrance on the growth and progress of exports. 

If horizontal hindrances usually work against competition, 

vertical hindrances inside businesses may actually promote 

competition based on the conditions. For instance, producers may 

grant preferential areas to dealers so as to provide them with 

incentives to invest in marketing goods and services found in a 
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market and increase funding in product quality. This is truly the 

situation in markets where "inter-brand competition" is vibrant such 

that competition is not injured by private hindrances on "inter-brand 

competition". 

Vertical covenants could have the consequence of shutting 

down "distribution markets" to possible local and foreign rivals . This 

was the highlight of the US assertion in their WTO dispute against 

Japan in the Fuji-Kodak case. In this concern there evolved three 

talking points that could be the source of apprehension for 

developing countries. Initially if there is restricted "inter-brand 

competition" among producers, vertical provisions can sustain 

monopolistic conspiracies. Also, industrial companies in developing 

countries are usually minor or undersized and are unable to set up 

their own dealership networks, thus bringing issues about delayed 

access on the side of local companies. Thirdly, vertical provisions 

may work against competition to the point against the interests of the 

companies. Lastly, vertical activities may work against competition 

such that they are aided by government restrictions for dealership. 

For instance, numerous developing countries possess legislation 

which order restricted and limited countrywide distribution netvvorks 

for branded overseas products. Arrangements of these types allow 

only one dealer for an entire country, thereby eliminating intra-brand 

competition . They are also conducive to "rent-seeking", aid in 

monopolistic pricing and wi ll have the effect of selling less and poor 

quality services. The removal of such restrictions should have 

priority in each country's activities. 

Still in developing countries where competition regulation 

disallows selective systems, implementation is never easy. The 

Tunisian legislation is an exception in this respect from other 

countries because it does not allow such agreements in its guiding 

principles unless it was ordered by those in power for competition. In 
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actuality, the legislation has been troublesome to apply, and 

restrictive and selective agreements are the norm. 

Therefore, developing countries are likely to benefit much 

from making their competitive activities progressive within their 

markets. From a broader perspective, these benefits would result 

from added market liberalization and the non-intervention of 

government aid that hinders market openness. Creating an 

establishment for the promotion of competition is especially 

essential. There should also be an allowance for the gradual 

progress of processes for sustaining competition if the authority of 

private markets becomes stronger. Nevertheless, the correct 

implementation of such processes is difficult, and needs more than 

adequate skills and must be honest and known to all. Creating an 

interfering competition framework that is greatly for shielding the 

older, firmer companies that will discourage new players from 

contending is inefficient. 

5.11 Overview of Contemporary Competition Regulations since 

the Emergence of TRIPS 

In the recent times, in scrutinizing the area where WTO 

legislation and competition regulation intersect, writers often state 

the conditions of competition regulation that may also be seen in the 

TRIPS Agreement as mentioned earlier and those of GATS as 

well784
. However, TRIPS does not allow for a worldwide 

responsibility to begin implementation of competition regulation. On 

the other hand, it permits WTO Members to allow for certain rules 

with corresponding restrictions. Within this context, TRIPS is still an 

arrangement for the purpose of guarding IP rights. It is no longer an 

arrangement for worldwide competition regulation. However, the 

784 See Wolfgang Fikentscher, Historical Origins and Opportunities for 
Development of an International Competition Law in the TRIPS Agreement of the 
World Trade Organisation (WTO) and Beyond, in: Friedrich-Karl Beier & Gerhard 
Schricker (eds.) , From GATT to TRIPS, VCH (1996) 226. 
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TRIPS Agreement has established a debate agenda for more 

activities so as to create a worldwide competition regulation 

arrangement785 , potentially within the structure of the WTO. 

Peaceful and tactful labors for the espousal of a WTO 

competition regulation framework has its origins in the WTO 

Ministerial Declaration of Singapore in 1996, and the European 

Community's victory in creating a WTO Working Group on the 

Interaction Between Trade and Competition Policy.786 Prior to 

examining the importance of the WTO procedure on competition 

regulation for IP privileges and the movements of technology, it is 

apparent that the basic connection among trade liberalization, the 

guardianship of intellectual property and competition ought to be 

taken into account. 

WTO first and foremost contains a developing structure for 

the liberalization of trade in products and services. As a result, VVTO 

legislation does not essentially establish worldwide markets, 

because markets, for numerous causes, such as the substantial 

expenses of conveyance, could become lesser. Nevertheless, WTO 

legislation permits international markets to come into existence by 

diminishing and eventually eradicating state-created obstructions to 

trade such as customs duties and non-tariff trade hindrances. GATT 

has been known to contribute to the successful outcome of markets 

next-country and regional markets, and perhaps in worldwide 

markets. This is obvious in developing countries like China, United 

Arab Emirates and Turkey to mention a few. 

With the espousal of the TRIPS Agreement, the rule of 

worldwide guardianship of IP rights was annexed to the guidelines of 

worldwide free trade. Within the TRIPS Agreement, IPRs stand to 

785 Ibid 233-38. 
786 See Para 20 of the Ministerial Declaration of Singapor (13 December 1996) 
<http://www.wto.org/englishlthewto_elminist_elmin96_elwtodec_e.htm> at 
25March 2006. 
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gain from basic guardianship globally, even as markets for essential 

goods may not be worldwide. A good example of this is in the area 

of pharmaceuticals. Countrywide markets are still distant from one 

another due to differences in guardianship legislation and also 

because of the TRIPS itself. Article 6 of the TRIPS Agreement in 

the comprehension of the majority, gives WTO Members the 

discretion as to implement a guideline on nationwide, within a 

region, or on a worldwide scale. 

Therefore, WTO Members may keep their absolute country 

authority in order to stop the development of worldwide markets, 

shielding right owners from similar imports and overseas intra-brand 

competition. One may take this into account as an element not 

falling within the legitimate structure of the TRIPS Agreement. The 

Agreement demands the worldwide guardianship of IPRs, but does 

not offer the development of worldwide competition between goods 

that have been manufactured legitimately in the context of these 

specific privileges. Nevertheless, from the point of view of 

development regulation , the topic of "exhaustion" is still vague. On 

one hand, "national exhaustion" diminishes the possibilities for trade 

of the licensees, often in developing countries. On the other hand, 

the division of markets could lead to differentiation in prices. Thus, 

people who usually have low income in the developing countries 

would benefit. 

How then does competition regulation fit in all of this? The 

freeing up of markets plus the wide and comprehensive territorial 

coverage of intellectual property guardianship allow the potential for 

private enterprises to take the place of state supported trade 

hindrances as a new barrier against worldwide competition. 

There are two methods on how to assure guardianship for 

inter-country competition may be achieved. The initial method is 

made up of giving WTO Members discretion to shield their markets 
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and the limitations of competition. As there was an opportunity to 

reveal, the local legislation of competition regulation is also the core 

principle of the competition legislation method in the TRIPS 

Agreement. This method has disadvantages especially for 

developing countries. 

If the more affluent developed countries like the United 

States, France, Germany and so on can depend on operating 

competition regulation networks, so as to shield thei r very markets, 

developing countries as comparatively novice players in the market-

based economy could do the same. As with their countries' 

economies still evolving and transforming , they must begin 

formulating relevant legislations, and be prepared to encounter 

dilemmas such as the non-acknowledgement of the concept of 

competition among domestic enterprises, officials and the public, 

dilemmas on corruption, and also the dilemmas of creating a free 

antitrust power and a judicial board that will assure the efficient 

implementation of legislations; all of which they must handle 

properly. Furthermore, they may face particular dilemmas that 

involve the limits of competition applied by overseas endeavors. For 

example, the data needed for bring ing to a tribunal may not be 

available to domestic officials , and foreign officials may not have the 

right to examine and to convey it, due to absence of anticompetitive 

consequences in their own markets. 

Another difficulty lies in the command framework of 

implementation. Competition officials of developing countries may 

not have the courage to face up to the dominant trans-national firms, 

more so if these dominant firms have sunk substantial amounts of 

funds in the host country. As a result, the current WTO legislation is 

a potential hazard against the calculated advantages of trade 

liberalization and IPR guardianship to the detriment of the welfare of 

users of inadequately shielded markets mn developing countries. A 

few writers contend that the implementation of competition 
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regulation in developed countries, especially the US, results in 

optimistic inter-country consequences787
. The limitations of global 

competition by authoritative antitrust officials in developed countries 

that lack competition regulations and poor implementation could be 

in their economic interests. Nevertheless, this dispute is true only in 

instances where there are consequences on the market of countries, 

nations as well, and endeavors may only result in limiting 

competition in markets where there is no effective implementation. 

In any case, certainly, privatization and a worldwide 

presentation of the market economy, as promoted and supported by 

WTO regulation, has aided in the dissemination of competition 

regulation globally, with the result of having around 100 competition 

law judiciary areas788
. 

We may therefore infer that with respect to the thinking of WTO 

legislation, the eradication of government-supported trade 

hindrances as well as the guardianship of IPRs needs the guarding 

of global competition through a strict structure of international 

competition policy. Assigning guardianship to country level 

competition policies is injurious to developing countries. In the latter, 

there is a need to strengthen competition . Countries are free to do 

whatever is necessary to achieve such strengths. Also, country-level 

competition regulation must be consistent with and aided by 

international competition policies. 

5.12 Conclusion 

It is common knowledge that developing countries view 

competition regulation guardedly because there are certain issues 

wherein business activities may result in dilemmas in ties regarding 

787 See Harry First, 'The Vitamins Case: Cartel Prosecution and the Coming of 
International Competition Law' (2001) 68 Antitrust Law Journal 711, 711-29. 
788 See International Competition Network 
<http://www.internationalcompetitionnetwork.org> at 25 March 2006. 
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international trade and the reactions of countries to such activities. 

Even if competition has the effect of supplying more quality goods at 

competitive prices, the effects vary in economies, depending on who 

is at an advantage or at a disadvantage. When competition is 

localized in a domestic economy, then the collapse of the puny firms 

are equivalent to advantages for the more dominant and productive 

firms in the economy. Nevertheless, if the gainers are the 

Multinational Companies (MNCs) , the profits may be removed out of 

the economy, and there may be diminished benefits. 

It must be accepted that in developing economies, there are 

no isolated pockets of domestic manufacturing that may be shielded 

from overseas competition as opposed to large economies. Also , 

there is no instrument avai lable in the global framework that permits 

worldwide government interference to support those countries that 

do not readily receive their part of the pie as what can be done 

within the bounds of a country-wide economy. 

One advantage o'f competition policy as well as contracts for 

collaboration between those in command with respect to competition 

is to be able to limit the exploitation of the strong niches of MNCs in 

the economies of developing countries. Nevertheless, the divergent 

ties between MNCs and almost all host administrations may result in 

it being complex to obtain guilt-laden proof from the MNCs to 

establish the presence of acts which work against competition . 

Endorsing the movement of technology to developing 

countries is not a particular objective of global competition 

regulation. However, global competition attempts to shield a 

competitive environment for the trading of IPRs via licensing 

contracts while not allowing developing countries a chance to 

receive gains when they become "recipient" countries. The 

advantage enjoyed by the developing countries which allows them to 

domestically re-produce others' products through compulsory 
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licensing continues to generate controversies particularly with 

regards to its implementation. Yet, that has to be resolved within the 

framework of the TRIPS arrangement anyway. Likewise the 

concern held by the developing countries with respect to the 

manipulation of some big companies producing critical 

pharmaceuticals badly needed for saving lives could be resolved 

within the same framework, especially if a reasonable degree of 

moral responsibility is considered in the process. 

Similarly discussed in this Chapter, is the benefits of a 

transparently implementable competition regulation, which the 

developing countries stand to benefit. The complimentary roles of 

competition regulation, and intellectual property rights, market 

liberalization and deregulation were also highlighted, with particular 

emphasis on how best the developing countries could benefit from 

them Nonetheless this does not negate the friction between the 

IPRs and competition regulation, which in any way needs to be 

looked at within the environment of a competitive framework. 

The succeeding sessions of trade negotiations must include 

competition laws with the idea of improving market entries on an 

international scale. Developing countries could obtain profits from 

such contracts if they are fashioned in a manner that aids in the 

cultivation of competition within their markets and sanctions any 

activities that may destroy or hinder such competition that are 

undertaken by developed countries such as antidumping. Even if it 

may be unattainable at this moment a compromise in principle could 

be reached to allow the implementation of at least some core 

competition guidelines into the international trading network. A case 

study involving pharmaceutical industries in India will be discussed 

in due course with the ultimate objective to demonstrate the negative 

impact of international patent system on developing countries. 

320 



CHAPTER SIX: EVALUATION OF TECHNOLOGY TRANSFER IN 

DEVELOPING COUNTRIES 

6.1. Critical Evaluation 

This Chapter broadly evaluates the various mechanisms of 

technology transfer in developing countries in the context of 

international trade, Intellectual Property Rights (IPRs) and foreign 

direct investment (FOi). It also seeks to investigate the dispute 

between India and the United States over perceived TRIPS 

violations, and patent regimes in India's Pharmaceutical Industry. In 

specific terms, it expressly examines the contentious views on the 

TRIPS Agreement from developing countries angle that affect their 

overall development, while in general terms, it explores various 

countries technological activities & their industrial performances. 

There has been a plenty of evaluations of technology transfer in and 

to developing countries and least-developed countries (LDCs). As 

Cath Bremner observes technology transfer to developing countries 

is an impossible dream, he stressed that collaboration between 

private investors and public sector is the only way to introduce low-

carbon technology to poor countries. Bremner further debuts that in 

the developed world , most clean energy technology is developed for 

use with existing electricity grids. Yet there is no grid in much of the 

developing world . Bremner queried extensively that in Africa, how 

would you replace millions of diesel generators with solar 

photovoltaics. In India, he queried how could you drive mass 

household uptake of solar thermal and cooling for cleaner water and 

refrigeration? These problems according to him, he resolved are 

best answered by the academic and business brains of the nations 

and regions they affect, with the support of international finance. 

Hence, creating local economic opportunity will stimulate the private 
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sector to engage and drive change. 789 This invariably suggests that 

the modern technology that exist in developed countries does not 

match with local technology that developing countries have in stock, 

and to that extent, absence of innovations through technology 

transfer between developing countries and developed countries has 

not done much to stimulate the typical technology needed for 

development. 

Other renowned authors Kloppers, et al observe in their paper 

that there has been a global trend in which research institutions 

have become more aware of the commercial value of their 

Intellectual Property (IP) citing Benneworth. 790 They stressed that 

trend has typically led to a lot of activity in the area of formalizing the 

Intellectual Property Rights (IPR's) of universities, the formation of 

Technology Transfer Offices (TTO's), and an attempt to either 

license IP to commercial entities or to create spin out companies 

based on the university IP, using citation of Hindle & Yencken, 2004 

to support their paper. 

Kloppers, et al found that the application of this data to the 

South African context, and more broadly to developing countries 

context, had not been very successful. Hence technology transfer 

remains a problematic topic for many universities because of the 

context into which they research institutions in developing countries 

are trying to apply these developed country trends in the USA, the 

UK and Australia. 791 

789 Gath Bremner, "Technology transfer to developing countries is an impossible 
dream", Guardian Newspaper, December 2009, 
<http:llwww.guardian.co.uklenvironmentlcif-green/2009/dec/09/technology-
transfer> 
790 Benneworth, Paul. (2001). Academic entrepreneurship and Long-Term 
Business Relationships: Understanding 'Commercialization Activities. Enterprise 
and Innovation Management Studies, Vol. 2, No. 3, 2001, pp. 225-237 
791 Kloppers J. P., Tapson1 J., Bradshaw1 D. and Gaunt1 C. T., 2006, "Improving 
technology transfer in developing countries", University of Cape Town, South 
Africa, 3rd African Regional Conference on Engineering Education (ARCEE 
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Kloppers et al identified two modes of technology transfer in 

developing countries, which include commercial and social modes. 

Commercial technology transfer is predominantly interested in the 

second category of knowledge, namely equipment, proprietary 

processes and software. Social technology transfer however, is a 

collection of all four categories of university knowledge. In seeking to 

foster changed behavior in a community or organization all four of 

these categories of knowledge need to come into play. These 

modes are tabulated as follows: 

Table 2 Key Differences Between the two Modes of Technology Transfer in 
Developing Countries 

Commercial mode I Social mode 
Motivation for Realize the value of IP Creating real , positive 
participation through commercial social change through 

exploitation IP dissemination 
Technology transfer paid Entity receiving the IP Government and/or 
for by Development aid 

transfer 
organizations 

Technology Technology transfer Academic staff 
~tate2-P1. office 

Key outcome Financial gain for Changed behavior in 
parties involved society 

Underlying principle Make yourself Make yourself 
valuable through redundant through 
protecting your IP teaching others your 

In another development, Odigie and Li-Hua debut that, in the past 

years developing countries have tried to stimulate foreign investment 

participation in their countries, but these have been very difficult 

especially because of the political instability in developing countries. 

Many of the developing countries that have succeeded in attracting 

few foreign investments still lack the successful transfer of 

technology from foreign companies to their indigenous companies, 

primarily because of competitive advantage. The absence of 

government participation and partnership with universities and 

research & development project (R&D) has been identified as a 

2006), Pretoria, viewed on 11 June 2010 
<17ttp:llweb.uct.ac.zalstafflgaunt/ARCEE06jpk_jct_db_ctg.pdf> 
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great setback that could repress progress in knowledge transfer. 

University and R&D project are not well funded by government of the 

developing countries. There are no close relationship between 

companies and universities in developing countries. This has caused 

lack of knowledge transfer in developing countries such as Nigeria, 

Ghana, Tajikistan, Kenya, India and Pakistan. Also, when the issue 

of knowledge and technology transfer is being discussed, most 

developing countries believe in adoption of technology instead of the 

transfer. This is due to the fact that, developing countries want a 

faster way of gaining technology instead of going through the 

process of transfer which takes longer time to achieve.792 

The significance of international technology transfer (ITT) for 

economic development to developing countries has already been 

shared by WTO Member States. Both the acquisition of technology 

and its diffusion foster productivity growth. As invention and creation 

processes remain tremendously the province of the OECD 

countries, most developing countries rely to a large extent on 

imported technologies as sources of their new productive 

knowledge. However, considerable amounts of follow-on innovation 

and adaptation occur in such countries. Indeed, these processes 

effectively drive technological change in developing countries. 

Since ITT has a base in national policies in developing 

countries importantly, developing countries have long sought to use 

both their national policies and international agreements to stimulate 

ITT in a way that it works in their favor. National policies range from 

economy-wide programs (e.g., education) to funding for the creation 

and acquisition of technology, tax incentives for purchase of capital 

equipment and intellectual property rights (IPRs). However, it is 

difficult to regulate ITT effectively given the incentives for owners not 

792 Odigie H., Li-Hua R., 2010, " Unlocking the Channel of Tacit Knowledge 
Transfer", viewed 11 June 2010, 
<http://motsc.org/unlocking_ the_ chennel_ of_ tacit_ knowledge_ transfer. pdf> 
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to transfer technology without an adequate return and the problem 

of monitoring compliance with any rules that might be imposed. 

Thus, it helps to clarify why ITT is predominately mediated by 

national policies rather than by international regulations. While some 

policies are subject to multilateral regulations (e.g., subsidies, trade 

and IPR policies), the rules in place are primarily constraining in 

nature. As Hoekman et al write, Article 7 of the TRIPS Agreement 

notes that the protection and enforcement of IPRs contribute to the 

promotion of technological innovation and to the transfer and 

dissemination of technology to the mutual advantage of producers 

and users of technological knowledge while Article 8.2 of the TRIPS 

Agreement observes that countries may wish to use appropriate 

measures, in consistency with the TRIPS Agreement, to prevent the 

abuse of IPRs by rights holders or the use of practices that 

adversely affects the international transfer of technology. And finally, 

they stressed that it was imperative that developed countries of 

VVTO Members should provide incentives to their enterprises and 

institutions to promote technology transfer to least-developed 

countries (LDCs). 793 

Furthermore, Hoekman, et al affirmed in their paper that in 

2001, WTO Members established a Working Group on Trade and 

Technology Transfer to examine the relationship between trade and 

the transfer of technology and explore what might be done under 

WTO leadership to increase ITT to developing countries, thus, 

reflecting a long history of efforts by developing countries to 

enhance the relevance of the WTO for fundamental development in 

their respective countries 

It is imperative to note that there are channels that exist 

through which ITT may occur in developing countries, one of such 

channels is trade in goods and services. All exports have some 

793 See LDCs constitute a UN-defined group of currently 49 countries. Membership 
is a function of a variety of poverty-related criteria. 
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potential for transmitting technological information while imported 

capital goods and technological inputs can directly improve 

productivity in production processes. While the other channel is 

foreign direct investment (FDI) which translates into multinational 

enterprises (MNEs) that generally transfer technological information 

to their subsidiaries, some of which may leak into the host economy. 

Direct trade in knowledge through technology licensing is another 

channel of ITT which may take place within firms, joint ventures, or 

between unrelated firms. Licensing and FDI are often substitutes 

that are preferable to technology owners but rely on many factors 

like the strength of IPR protection. Patents, trade secrets, copyrights 

and trademarks on the other hand, can all serve as direct facilitators 

or stimuli of knowledge transfers. Market transactions in technology 

transfer to developing countries are impeded by three major factors 

such as (1) asymmetric information; (2) market power; and (3) 

externalities. Asymmetric information technology transfer involves 

the exchange of information between those that have it (that is 

developed countries) and those that do not (that is developing 

countries). To that extent, it is obvious that developed countries 

cannot fully reveal their knowledge without obliterating the basis for 

transnational trade, hence, it creates a problem of asymmetric 

information causing buyers not to fully verify the value of the 

information before buying it. This could also cause large transactions 

costs that can repress market-based technology transfer. In the 

international context, information problems are more rigorous and 

the enforcement of contracts more difficult to achieve. Externalities 

may arise if the costs and benefits of technology exchange are not 

fully internalized by those involved. One major share of benefits to 

recipient countries of ITT is likely to arise from uncompensated 

spillovers. Imitation, trade, licensing, FDI and movement of people 

are capable of producing spillovers. It is important to note that 

positive spillovers exist whenever technological information is 

326 



diffused into the wider economy and the technology provider cannot 

haul out the economic value of that diffusion. 794 

6.2 Countries Technological Activities & Industrial 

Performances 

Having evaluated the modes and channels of technology transfer in 

developing countries, it is worthy to show the average performance 

of countries technology-wise. To come up with an index of 

'technological intensity', the two variables are standardized and 

averaged. Four groups may be derived from the index values. The 

first includes countries with extremely innovative capabilities by 

which they meritoriously deserve to lead the world in technology 

pursuit and utilization. The second group covers countries with 

moderate technological activities while the third group is the 

countries with low technological activities. The fourth and finally 

group includes countries with no significant technological activities or 

the least industrialized countries. The classification of countries as 

such is significant in assessing the process of technology transfer in 

the context of IPRs 

The average technology performance data and the significant 

differences of each group were demonstrated in Table 2. As shown, 

the high technology group has the highest R&D per capita. This 

group is 21 times higher than the moderate group. On the other 

hand, the moderate group is 58 times higher than the low effort 

group. The negligible group has insignificant activity by all means. 

Additionally, international patenting evidently shows greater disparity 

among the groups. 

794 Hoekman B. M., Maskus K. E. , Saggi K. , 2004. "Transfer of Technology to 
Developing Countries: 
Unilateral and Multilateral Policy Options", Institute of Behavioral Science, 
University of Colorado at Boulder, viewed on 11 June 2010 
<h ftp:/ /www. colorado. ed ulibs/pu bslpec/pec2 004-000.3. pdf> 
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Table 3: Average technology effort (per country) by technology 

groups, 1997-1998 

Technology 
groups 

High 
Moderate 
Low 
Negligible 

R&D per capita 
(US$) 
293.25 
14.01 
0.24 
0.00 

Total R&D (US$ Patent5/ l 000 
b) people 

14.93 0.99 
0.41 0.02 
0.08 0.00 
0.00 0.00 

Source: OECD, Science, Technology and Industry Scoreboard (1999) . 

Total 
Patents 
6,803 

50 
11 
0 

6.2.1 Countries with High Technological Activity (World 

Technological Leader) 

In the group of the most industrialized countries, several 

inclusions and exclusions have been witnessed. What is evident and 

important however is the inclusion of some potential major 

technological powerhouses e.g. Taiwan, South Korea, Singapore 

and Hong Kong. These countries are considered to be successful 

beginners in technological development and have adopted various 

effective trade strategies to become competent within the 

technological environment795
. For example, in South Korea and 

Taiwan, their respective governments implemented several industrial 

and trade policies such as protection to imports and provision of 

subsidies to exports, credit targeting, restrictions on foreign direct 

investments (FOi) and more liberalized IPRs rules. This is unlike 

Singapore, which in order to develop an industrial sector utilizing 

considerably higher technologies, its government found it wiser to 

rely significantly on FOi . Singapore also maintains the policy of 

heavy government interventions with incorporation of free trade 

policies. In the case of Hong Kong, on the other hand, its 

government has relatively little intervention on its trade and industrial 

policies. Its government policies are only limited to subsidizing land 

795See S. Lall, Learning from the Asian Tigers (1996) . 
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and housing, as well as other policies supporting its export subsidies 

and infrastructures. 

As often mentioned, IPRs plays a crucial role in technological 

advancement. This concept was shown in the case of the two 

leading Asian Tigers (Taiwan and South Korea), because their low 

rank in patenting pulled down their overall rank in terms of 

technology index. Taiwan and South Korea are noted for adopting 

copying and reverse engineering as well as sustained efforts to 

establish more intensive high-tech-driven industrial sectors using 

creative innovations. This has been made more effective through 

their investments in skills development, increasing imports of foreign 

capital goods, strong export orientation and strong government 

support for their R&D. As compared to other developing countries 

with weak IPRs, Taiwan and South Korea have been able to 

compete with other industrialized countries because o'f their 

adaptation and implementation of the aforementioned industrial 

strategies and policies796 , which may have been further enhanced by 

their political economy. 

On the other hand, it was rather ironic that, while such 

countries were making their way into the technologically elite class, 

some European countries were excluded from such class e.g. Spain, 

Greece and Portugal. These countries were excluded because they 

decreased their R&D initiative, R&D enterprise and US patenting. 

Meanwhile, Ireland was included despite its very low rank among the 

members of the group because it is one of the latest countries to 

enter in technology-intensive industrial enterprises. Like Singapore 

and Malaysia, Ireland has a strong dependence in R&D affiliates and 

it newly became industrialized through the entry of electronic and 

pharmaceutical TNCs in its local economy. Australia and New 

Zealand also garnered a very low technology index. Moreover, Italy 

796 Ibid. 
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is known for its specialization in fashion products (skill intensive) and 

manufacturing of automobiles and machinery. In this regard, its 

economy is noted to have a relatively weak R&D as proven by its 

low rank in international patenting. 

Lastly, the discussion now shifts to the case of the biggest 

technological giant, who is also the undisputed leader in that respect 

(i.e. USA). As it was previously stated, the United States of America 

led many developed countries to demand for the inclusion of TRIPS 

in the Uruguay Round 797 under the GATT. Notwithstanding which 

position one takes as regards the justifiability or otherwise of such 

demand, it is quite obvious that the United States in particular 

invests more than any other country in the world in terms of R&D. 

For instance it invested 2.5% of its gross domestic product in R&D 

activity in 1994.798 Public shares of total R&D funding were 40% and 

private shares were roughly 60%. 799 The shares of total R&D 

performed by industry and by higher education and affiliated 

institutions were as follows: 70.8% by industry, 10.2% by 

government, 15.5% by higher education and affiliated institutions, 

and 3.5% by private nonprofit. 800 The size of the U.S. R&D and 

technology transfer system is roughly four times the absolute size of 

its German counterpart, whether measured by the volume of R&D 

spending, the number of R&D-performing institutions, the size of the 

R&D workforce, or the volume of high-technology production , 

patenting, and research publications. 

The United States sought to require stronger patent 

protection because of the damaging effect of piracy and infringement 

in its economy. Its national laws on patents serve as the basis for 

797 See The United States Trade Representative, The Work of the USTR-
lntellectual Property <www. ustr.govlsectors/swtwork.shtml> at 26 March 2006 
798 H. Norman Abramson, Technology Transfer Systems in the United States and 
Germany: Lessons and Perspectives (1997) 3. 
799 Ibid, 5. 
800 Ibid. 
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demanding strong intellectual property rights. Under this local 

legislation otherwise known as the United States Patent Act, 

inventions may be subject to patent protection provided it is novel, 

non-obvious and have utility. Such patent application and patent 

grants are under the responsibility and administration of the Patent 

and Trademark Office of the United States. The United States 

dominates a large portion in international market even in 

pharmaceutical sector. Considering such factor, it is not surprising 

that its government would fight for the inclusion of strong intellectual 

property protection in its national laws. 

Although they are generally classified as intangible property, 

patents assume the characteristics of tangible objects, susceptible to 

purchase, appropriation or licensure. 801 The concept of patent 

protection provides the owner of the patent exclusive rights over the 

patented product until the end of the term of the patent Any 

infringement made in the patented invention may be subject to 

litigation. In the United States, particularly in the pharmaceutical 

industry, generic drug producers are allowed to sell copied 

medicines provided the original drugs are no longer protected by 

patents like when the protection over such drugs had already 

expired. In such case, the consent or authorization of the patent 

owner for the sale of generic drugs is not necessary. 802 

The US has long been known to have provided coercive 

measures to protect its products against piracy and infringement. In 

1988, it implemented the most frequently utilized coercive measure 

known as "Special 301" in addition to section 182 to the Omnibus 

Trade Act of 1974803 . This provides for an annual Special 301 

801 Alan M. Fisch, Note, 'Compulsory Licensing of Pharmaceutical Patents: An 
Unreasonable Solution to an Unfortunate Problem' (1994) 34 Jurimetrics Journal 
295, 300. 
802 Ibid 299-300 
803 Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, 1301, 
1303, 102 Stat. at 1107, 1164-76, 1179-81 (1998) (codified as amended in 
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review mandated by Congress. 804 The 1988 Trade Act suggests that 

in order for the United States to be more competitive in international 

trade, protection of its intellectual property rights is of vital 

importance. 805 In this regard, under the Special 301, the United 

States is allowed to directly intervene in countries where there is a 

widespread piracy or in countries where governments are negligent 

in fighting against piracy and infringement. 

Additionally, Special 301 grants the United States the power 

to identify and investigate, through the United States Trade 

Representative (USTR), countries who fail to provide adequate US 

intellectual property rights protection. It also permits the US to 

impose trade sanctions to those who fail to enforce appropriate 

protection.806 These trade sanctions may restrict foreign corporations 

to enter into the US local markets. 

Most developed countries argued that a strong intellectual 

property regime is advantageous to some countries, but they 

seemed to have failed to consider the various needs of the 

developing countries. 

Based on its annual report released on April 2000, USTR 

identified that fifty-nine countries do not provide adequate and 

effective intellectual property rights. 807 Sixteen of which, including 

scattered sections of 19 United States Code Service 2411, 2411-19) (amending 
the Trade Act of 1974, Pub. L. No. 93-316, 302(b), 182 (1974) . 
804 See The United States Trade Representative, The Work of the USTR-
lntel/ectual Property (07 August 2004) 
<http://www. us tr.gov/Trade_ Sectors/Intellectual _Property/The_ Work_ of_ USTR _ -
_Intellectual_Property.html> at 01 April 2006. 
805 Ibid; see also Omnibus Trade Act, Pub. L. No. 1303(a) (1)(A) 102 Stat. at 1179. 
See also Judith H. Bello & Alan F. Holmer, "'Special 301 ": Its Requirements, 
Implementation and Significance' (1990) 13 Fordham International Law Journal 
259, 259-75. 
806 Office of the United States Trade Representative, 'USTR Announces Results of 
Special 301 Out-of-Cycle Reviews' (Press Release, 8 November 2000) 
<http://www. ustr.govl> at 17 May 2005. 
807 See Special 301 Report, 'Identification of Countries that Deny Adequate 
Protection, or Market Access for Intellectual Property Rights Under Section 182 of 
the Trade Act of 1974' (8 May 2000) 65 Federal Register 89,26652. 
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India were placed on the Priority Watch List. 808 The United States 

reduced their measures to address the complaints of many 

developing countries about its unilateral action in securing adequate 

intellectual property protection. 809 

In May 2000, the government of the United States allowed for 

the supply of life-saving medicines to those afflicted with AIDS in 

South Africa. This is in conjunction with other pharmaceutical 

companies to respond to the need for image control in fighting AIDS 

in South Africa. 810 As a result, South Africa has been stricken from 

the list.811 The United States makes it appear that it is addressing the 

concerns of the developing countries regarding its enforcement of 

Special 301. India, however, due to its duty-free access policies on 

importation, runs the risk of being inhibited and stricken from the list, 

as warned by an official USTR statement on January 2001. 812 

6.2.2 Countries with Moderate Technological Activity 

. Most of the countries included in this group are operating 

large industries which are further induced by the presence of TNCs. 

It includes South European countries, Russia and other CEE 

countries like Slovenia, the Czech Republic, Hungary, Poland and 

Romania. Some Latin American countries are also included in this 

group. These are Brazil, Argentina, Chile and Mexico, along with 

808 Ibid. these countries include Argentina, the Dominican Republic, Egypt, the 
European Union, Greece, Guatemala, India, Israel, Italy, Korea, Malaysia, Peru, 
Poland, Russia, Turkey, and Ukraine. 
809 Office of the United States Trade Representative, 'The Protection of Intellectual 
Property and Health Policy' (Press Release, 1 December 1999), available at < 
http://www.ustr.gov/> at 17 May 2005. 
810 Office of the United States Trade Representative, 'USTR Barshefsky Welcomes 
Drug Company-United Nation Announcement to Improve Access to HIV/AIDS 
Drugs' (Press Release, 11 May 2000) available at <http://www.ustr.gov/ > at 17 
May 2005. 
811 Ibid. 
812 See Generalized System of Preferences (GSP), 'Deadline for Submitting Public 
Comments on Modification of Duty-Free Treatment or Certain Products Imported 
from India' (19 January 2001) 66 Federal Register 13, 5521 . 
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Costa Rica, Venezuela and Uruguay. Other countries included are 

Malaysia South Africa and Turkey among some others. 

6.2.3 Countries with Low Technological Activity 

This group contains countries with quite diverse 

characteristics ranging from those with heavy industrial sectors (e.g. 

China, India and Egypt) to countries with strong export orientation or 

strong TNC dependence (e.g. Thailand and Indonesia), down to 

small industrial economies with weak export performances, such us 

Panama, Jamaica, Sri Lanka, Bolivia or Kenya. 

India and China have large populations and are obviously 

engaged in several technological activities, which may make the 

gathering of accurate data about them rather difficult. Nonetheless, 

in view of their phenomenal performance in technological pursuit 

and utilization, a quite reasonable analysis with respect to the effects 

on IPRs on them is given herewith. 

India for instance is fast becoming a major player in 

international technology transfer. Yet the country has a lot to do in 

order to catch up with the frontline economic powers. This includes 

accelerating the process and mechanism of international transfer of 

technology. 813 Other essential factors include the development of 

competitive and effective private sector research policy, as provided 

by the 1991 policy for global private investment in research. 814 In 

addition, joint ventures are stimulating international technology 

transfer. The strength of Indian companies is that they have 

licensing track record known for accelerated research investment. 815 

Meanwhile, as often asserted, the maintenance of slack IPRs 

may be beneficial to countries like China, India, Thailand, or any 

813 'Growth of Technology Transfer in India Today' (2005) 
<http://www.nus.edu.sg/intro/tcf05/presentations/4-Vijay.ppt.> at 05 January 2007. 
814 Ibid. 
815 Ibid. 
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other developing countries with remarkable technological effort 

and/or strong local enterprise. However, countries with relatively low 

innovative capabilities or relatively low competitive enterprises do 

seemingly prefer to use FDI as a strategy for local technology 

development by strengthening their IPRs. 

Along this line, India has lax patent protection on products 

subject to intellectual property rights such as pharmaceutical 

products. 816 The possible effect of weak patent protection of these 

products is the greater production of generic drugs which are of 

much lower prices than branded medicines. The evident underlying 

reason for India's resistance to stricter implementation of patent laws 

is that, it gives more importance on addressing problems affecting its 

nationals such as health problems than the right of foreign 

corporations which are basically pursuing greater profits by 

monopolizing their inventions regardless of any other consideration. 

As a matter of fact, the World Health Organization (WHO) for 

example recognized India's commitment of safeguarding and 

improving the health of its nationals as a priority817
. The same policy 

had already been acknowledged by the United Nations itself in its 

adoption of the Universal Declaration of Human Rights in 1948. The 

UN advocates for providing the people with essential services like 

health care. 818 Nonetheless, it is unfortunate that, the economic gap 

between the developed and developing countries casts its shadow 

816See David Hurlbutt, 'Fixing the Biodiversity Convention: Toward a Special 
Protocol for Related Intellectual Property' (1994) 34 the Natural Resources 
Journal 379 
817 See World Health Organization, The World Health Report 1999: Making A 
Difference (1999) 13 (noting that reducing the burden of inequality in health is a 
priority in international health). See also David P. Fidler, 'Neither Science Nor 
Shamans: Globalization of Markets and Health in the Developing World' (1999) 7 
Indiana Journal of Global Legal Studies 191, 191. 
818 Universal Declaration of Human Rights, art. 25(1 ). Article 25 states "Everyone 
has the right to a standard of living adequate for health and well-being of himself 
and of his family, including food ... and medical care ... and the right to security in 
the event of unemployment, sickness, disability .... " 
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even on the quality of the health conditions between these countries, 

which are further aggravated by the process of globalization. 819 

Against this background, Indian government considers patent 

protection not beneficial to the interest of the general public 

considering that their population is over a billion, 820 and the majority 

of which lives below the poverty line. The government of India 

anticipated an unavoidable increase in medicine prices as a result of 

patent protection. In effect, due to mass poverty of its people, drug 

prices would be unaffordable to most of its nationals. 

The responses of some Western powers to such seemingly 

responsible and patriotic Indian policy coupled with the sort of 

approach already being adopted by them in implementing or 

imposing the TRIPS and other related provisions, represent 

empirical evidences why the TRIPS Agreement is viewed as a tool 

for Western imperialism over developing countries. For instance, 

The US has imposed trade sanctions on countries which failed to 

comply with the minimum standards of IPRs protection under the 

TRIPS Agreement. This would also prove the widespread allegation 

that even the enforcement of the TRIPS provision is unfair, as it is 

alleged that those provisions that favor the developed countries are 

over-enforced , while those that seem to benefit the developing 

countries are under-enforced. Therefore, going by such practical 

evidences among other things, it could be asserted that, the 

reluctance of the third world countries regarding the imposition of 

patent protection over pharmaceutical products shall be upheld. 821 

819 World Health Assembly, Strengthening Health Systems in Developing 
Countries, WHA 54. 13 (21 May 2000) 
<http://www. who.intlgblebwhalpdf_files!WHA54/ea54r13.pdf > at 12 February 
2006. 
820 See Office of the Registrar General of India, Census of India, Population Clock 
(stating that the population of India on March 1, 2001 was 1,012,395,934) 
<http://www.censusindia.net/pclock.html>at 24 March 2005 
821 World Health Assembly, Revised Drug Strategy, WHA 52. 19, (24 May 1999) 
<http://www.who.int/wha-1998/WHA99/PDF991ereso.pdf> at 16 August 2006. ; 

336 



6.2.4 Countries with No Significant Technological Activity 

This group covers countries with extremely low or no 

technological activity. IPRs in these countries together with those at 

the end of group 3 are considered not necessary for technological 

advancement and transfer. As a matter of fact, IPRs proved to be 

disadvantageous to this group of countries. Because by 

implementing the IPRs they shall have to pay higher prices for 

protected products and technologies from which they derive quite 

low or even no benefit at all. 

All the countries classified as "least developed countries" as 

defined by the UN are included in this group. Other countries 

included are Bangladesh, Pakistan and Nepal from South Asia. Also 

included are Albania from East European and El Salvador from LAC. 

The above classification casts its shadow also on the degree 

of benefit each country or group of countries derive from IPRs. It is 

quite clear that, the benefit derived by the group 1 countries is the 

highest followed by the other groups sequentially. In other words, 

each country benefits from IPRs according to its technological 

activity. This observation among other things makes it quite difficult 

to categorically submit in one word whether I PRs are beneficial to all 

or not. 

As earlier asserted, the existence of TNCs plays an important 

role in the development of international production system, which is 

the key factor affecting IPRs. However, the discussion on the 

implications of integration systems upon the acquisition of IPRs by 

the developing countries is more noteworthy. It may be argued that 

see also World Health Organization, Director-General Sets out WHO Stance on 
Health and Human Rights (Press Release, 8 December 1998) 
<http://www. who. intlinf-pr-1998/enlpr98-93. html> at 17 May 2005; see also World 
Health Organization, WHO to Address Trade and Pharmaceuticals (22 May 
1999)< http://www.who.int!inf-pr-1999/en!pr99-wha 13.html> at 17 May 2005. 
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developing countries must strengthen their IPRs to induce TNCs to 

invest in their economies. The probable effect of this is that when a 

developing country induces TNCs to invest in its economy offering 

stronger I PRs, its competitors are likely to acquire a similarly strong 

IPRs protection. The argument may be true in a long-term 

perspective especially in case of countries which want to establish 

high-tech production systems. There is also a need to strengthen 

IPRs of economies which already maintain high-tech assembly 

operations to persuade TNCs to introduce more advanced 

technologies and encourage them to establish R&D and design in 

their hosts' local economies. An adjustment of IPRs regime is also 

necessary when developing countries, as a result of TNC activities, 

compete with other industrialized countries. 

The foregoing argument however may prove futile in the 

context of a short term period. To accommodate TNCs assembly 

activities, some developing countries established export processing 

zones apart from the rest of their economies. In this regard, they do 

not need to change their present IPRs regimes. However, these 

considerations may not be applicable to many developing countries 

because integrated systems are increasingly geographically 

concentrated. 

Furthermore, the acquisition and maintenance of strong IPRs 

may induce TNCs to concentrate their assembly activities in several 

efficient locations which give them more and easier access to trade 

their intermediate products to other countries. In effect of the high 

dependence of these countries on TNCs as a result of TRIPS, they 

are more likely to bear the complexity in acquiring means to develop 

their local capabilities. Lastly, this discussion now shifts us to 

analyze the costs and benefits of international technology transfer, 

specifically in areas of IPRs, patenting, and TRIPS in developing 

countries. 
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6.3 Analysis of Technology Transfer in Developing Countries 

6.3.1 IPRs in Technology Transfer: Relation between IPRs and 

FDI 

Trade and foreign direct investment (FDI) are totally 

intertwined despite the existence of other studies on the connection 

between intellectual property rights and trade and foreign direct 

investments. From mode of entry point of view, trade and foreign 

direct investments can be used in lieu of one another. A producer 

can opt to send his products abroad , open up a plant overseas or 

license its technology to an independent firm abroad . Alterations in 

IPRs may encourage producers to use different modes of working in 

overseas markets. Also, from balance of payments point of view, 

countries with negative current account balances (which may be the 

result of an increase in trade deficits) during a specific period of time 

must shoulder the shortfall. Therefore, the owners of technology 

purchase local resources (including local bonds, property or capital 

stock). 

Thus there is a relation between trade shortfalls and certain 

levels of FDI inflows. From strategic sequencing point of view, 

companies usually trade with overseas agents before they engage in 

FDl 822
. Hence, trade is a way of experimenting one's business in 

foreign markets. Each point of view shows that IPRs and other 

regulations may influence the amount of FDI and trade and also the 

diffusion between these types according to the mode of entry. 

One essential issue is that IPRs are merely an element of 

several variables that influence trade on FDI levels. A United 

822 See United Nations, Compendium of Documents and Reports Relating to the 
Work of the UNCTAD Ad hoc Working Group on the Interrelationship Between 
Investment and Technology Transfer (1995) UNCTADI DST/3, Sales No. 
E. 95.11.D. 12 United Nations Conference on Trade and Development, Geneva 
<http://www. unctad. orglstdevlcompendium!themes.!in tergovernmental. htm> at 15 
June 2005 
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Nations report in 1993823 showed that low level IPRs in Argentina, 

Brazil and Turkey did not prevent the occurrence of FDI inflows of 

pharmaceutical FDls, and also how high-level IPRs did not attract 

FDls. There were other elements that might have struck balances 

with the other effects of IPRs such as the market size, solidity of the 

local government, the type of employees and the level of 

infrastructure, among other elements. It is then essential to manage 

these elements that determine trade and FDI. 

A piece of influential work by Maskus and Penubarti on trade 

and IPRs shows two contrasting consequences of IPRs on trade. 

One effect is that IPRs allow the producers to possess and use 

market strength by decreasing yield and by asking for increased 

prices. The exporter can therefore qualify and define each part of 

the market more efficiently. 824 On the other side, IP Rs can also help 

prevent infringement, copying and rivalry from competitors, and they 

also aid in enlarging the dimensions of the exporter's market825
. 

Smith exemplifies this theory by stating that the effects of the 

increase of the market are reliant upon whether or not the domestic 

firms can copy or approximate the technology of the exporter826
. In 

case of the opposite, high-level IPRs will only strengthen the market 

control of the exporters and choke trade. Smith's conclusions were 

based on the data on U.S. exports on the state level in 1992. 

A study of 89 countries in 1989 was conducted by Fink and 

Primo Braga, and they found out that there is a positive correlation 

between IPRs and volume of strong trade technology (trade in 

chemicals, office, electrical and telecommunications equipment, and 

823 See United Nations, Intellectual Properly Rights and Foreign Direct Investment, 
Transnational Corporations and Management Division, Current Studies, Series A, 
No. 24 (1993) United Nations, N. Y. 
824 See Maskus and Penubarli, above n 169, 227-248. 
825 Ibid. 
826 Pamela Smith, 'Are Weak Patent Rights a Barrier to US. Exports?' (1999) 48 
Journal of International Economics, 151, 151-77. 
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others)827
. This occurrence may be explained by the fact that this 

market power effects can be seen especially in technology-intensive 

industries, and that high-level IPRs tend to induce FDI rather than 

exports, and that movements of technology are largely dependent 

on the distribution methods and environments (such as status and 

prime mover benefits. 

It is helpful to be reminded that there are two kinds of studies 

in the examination of FOi and IPRs. The first looks at the operations 

of the transnational companies such as examining the sales of their 

local subsidiaries, and the other looks at the FDI through the global 

conglomerates' investments in their local subsidiaries. An earlier 

study made by Ferrantino concludes that there is no significant 

correlation between joining international intellectual property 

agreements (such as Berne Convention, Paris Convention, and the 

Union for the Protection of Plant Varieties (UPOV)) and U.S. 

subsidiary sales828
. 

There are no major differences in sales between Member and 

non-Member countries. On the other hand , there seems to be a link 

between the geography and membership. Companies would like to 

operate in places where there are high levels of intellectual property 

protection and information. Also, Primo Braga and Fink reveal that 

IPRs have definitive influence on the sales of U.S. subsidiaries. 829 

Nair-Reichert and Duncan have determined that the 

increased market effect is prevalent in locales such that the sales of 

U.S. subsidiaries are triggered830
. The study of Smarzynska makes 

use of data extracted from companies globally in a piece of work by 

827 Carsten Fink and Carlos A. Primo Braga, 'How Stronger Protection of 
Intellectual Property Rights Affects International Trade Flows' (Working Paper No. 
2051., World Bank, 1999) 
828 See Ferrantino, above n 188, 300-31 . 
829 See Braga and Fink, above n 555, 163-88. 
830 Usha Nair-Reichert, and Rod Duncan, 'Multi national Activities: Do Patent 
Regimes and Host Country Policies Matter? ' (Working Paper, Georgia Institute of 
Technology, School of Economics 2002). 
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the EBRO in 1995 taken from firms in Eastern Europe and the 

former Soviet Union831
. She determined that one of the effects of 

poor IPRs administration is that it prevents foreign investors from 

sinking FDls in high-technology industries that depend on intellectual 

property rights. Also, because of poor IPRs management, foreign 

investors shy away from local manufacturing and concentrate on the 

marketing and allocation of imported goods. Furthermore, there is a 

general indication that poor IPRs administration prevents investors 

from doing business at all, regardless of industry. 

The study by Kondo on direct investment movement came up 

with the conclusion that the outflow of FDI from the U.S. do not rely 

on the patent structures of the local countries832
. The data was 

extracted between the years 1979-1987 from thirty countries from 

Europe, Asia and Latin America . Maskus on the other hand, 

obtained data from another set of 46 countries, and used a different 

system of evaluating patent regimes and being in charge of licensing 

or trade, or any other way of penetration into the local economy, and 

determined that FDI influences the outflow of FOi from the US833
. 

Seyoum on the other hand, looked at the movements of FOi 

and evaluates the level of I PRs. The main source of data in 

Seyoum's study was a questionnaire that was furnished to 

intellectual property experts and lawyers in varied countries834
. In 

yet another study conducted by Seyoum involving 27 countries 

during the years 1975-1990, it was determined that IPRs are 

positively correlated to movements of FDI, but had no crucial effects 

on movements of FDI to developing countries. This may be the case 

due to the fact that FDls in less developed countries are usually 

allocation-based, as mentioned also by Smarzynska in the study of 

83 1 See Smarzynska-Javorcik, above n 228, 39-62. 
832 Kondo, above n 194, 97-122 
833 See Maskus, above n 190, 186-208. 
834 See Seyoum, above n 185, 50-59. 
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less developed countries in transition835 (countries which are less 

steady and whose reform models are not as progressive). One other 

reason is that FDI follows patterns, and the influence of IPRs on 

long-term FDI is not easily defined. All of the above papers look at 

total amounts of FDI rather than FDI spent on a per industry basis. 

Studies on a per industry basis were done by Mansfield and by Lee 

and Mansfield . 836 

Intellectual property officials from 100 major U.S. companies 

were asked to rate the IPRs structures in 16 countries, as well as to 

indicate the relationships between IPRs and the FDI and licensing 

procedures. The results reveal that IPRs do not guard and defend 

sales and distribution sectors, but are significantly linked to 

manufacturing and R&D sectors. The ratio of the amount of FDI in 

manufacturing and R&D equipment and capital depended on the 

level of quality of IPRs. 

There are still plenty of unanswered questions with respect to 

IPRs' structures and their influence over many variables. One is 

whether or not international tendencies for better IPRs structures 

help enhance welfare, while another issue is the effects of better 

IPRs' structures on FDI movements. Would it be possible for 

developing countries to take advantage of their location by 

enhancing their IPRs structures? The next section will look at the 

postulates that are developed in this particular debate. 

6.3.2 The Consequences of IPRs in the International Arena 

IPRs are strongly linked to geography. Countries must be 

involved in mutual agreements as their own workers request 

defense and guidance for their inclusion and performance in 

worldwide markets. The concurrences contained in TRIPS as 

835 See Smarzynska-Javorcik, above n 228, 39-62. 
836 See Mansfield, above n 191; see also Yeon anal Edwin, above n 145, 181-86. 
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included in the Uruguay Round are the latest in an extended period 

of negotiations for extra-territoriality with respect to IPRs.837 From 

these agreements emerged the creation and dispersal of the most 

basic requirements for protection not only in terms of topic and 

coverage, but in terms of implementation and observation as well. 

The TRIPS Agreement is expected to lead to a better 

integration of IPRs' structures, far better than what others believed 

was achievable several years ago. 838 As the guarding of IPRs 

transitions from the domestic level to the international arena, the 

rules evolved into more sophisticated and complex ones. If the 

current and potential IPRs holders are overseas firms, then the 

enhancement of IPRs structures leads to the existence of overseas 

rent movement839
. The net welfare effect on change by the host 

country is one of greater IPRs guardianship for global R&D 

quantities and make-up840
. 

The consequences of higher IPRs structures are varied and 

numerous841
. In a tiny country whose output and whose talent for 

innovating are minimal, and whose IPRs structures do not influence 

global R&D, better IPRs structures will most probably enhance 

welfare if the country allows right of entry to goods that are usually 

not accessible842
. On the other hand, if the country possesses better 

equipment and talent for manufacturing, but less innovative 

capabilities (based on R&D measuring tools), better benchmarks for 

837 Primo Braga, above n 187, 381. 
838 Ibid 405. 
839 Ibid. 
840 Ibid. 
841 M. K. Berkowitz & Y. Kotowitz, 'Patent Policy in an Open Economy' (1982) 15 
Canadian Journal of Economics 1, 1-17; see a/so Judith C. Chin and Gene M. 
Grossman, 'Intellectual Property Rights and North-South Trade ' in Ronald W. 
Jones & Anne 0. Krueger (eds), The Political Economy of International Trade: 
Essays in Honor of Robert E. Baldwin (1990) 92-107; see also Alan V. Deardorff, 
'Welfare Effects of Global Patent Protection' (1992) 59 Economica 35, 35-51, see 
also Claudio R. Frischtak, 'Harmonization Versus Differentiation in Intellectual 
Property Right Regimes ' in Mitchel B. Wallerstein et al. (eds), Global Dimensions 
of Intellectual Property Rights in Science and Technology (1993) 103-05. 
842 Berkowitz & Kotowitz, above n 841, 1-17. 
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guardianship will probably dislodge domestic manufacturers, lead to 

an increase in prices, and move the rent from domestic consumers 

to foreign IPRs owners which all mean a highly negative impact on 

local welfare. With the passage of time however and with the 

enhanced availability of technology and knowledge-based assets, 

th is negativity will be offset. Lastly, as with many of the 

industrializing economies in East Asia, production and innovation will 

become more the norm rather than the exception, and the results 

will be inconclusive as they will also rely on the adaptability and 

availability of local innovation as linked to IPRs guardianship843
. 

In a developing country whose innovation can have an effect on the 

developed areas of the globe, higher IPRs structures may result in a 

redistribution of R&D investments worldwide. If this occurs, the 

increased quality of IPRs structures in developing countries may 

present a better alternative even if the primary losses in such 

developing countries outweigh the primary benefits for developed 

countries844
. It must be emphasized here that, recommendations for 

global rules regarding changes in IPRs structures have their 

boundaries. Higher IPRs structures will have different influences on 

welfare based on each country's characteristics. Conclusions may 

only be arrived at if excellent assumptions are made. If one 

presupposes that the amount and levels of innovation from 

developing countries are quite fixed , and that IPRs do not have 

much influence on trade, then TRIPS is reduced to a rent transfer 

activity845
. Assumptions made on the opposite end of the spectrum 

843 See Braga & Fink, above, 519, 398. 
844 lshac Diwan and Dani Rodrik, 'Patents, Appropriate Technology, and North-
South Trade' (1991) 30 Journal of International Economy 27, 27-47. 
845 See Arvind Subramanian, 'TRIPS and the Paradigm of the GA TT: A Tropical, 
Temperate View' (1990) 13 World Economy 509, 5 16. 
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result in a more positive outlook with respect to effects of strong 

quality IPRs on welfare846
. 

6.3.3 The Impacts of IPRs in International Trade 

IPRs have power over trade movements. Differences among 

countries' IPRs structures have relatively the same results as 

obstacles not based on tariff847
. Exporters from developed countries 

incur extra expenses when exporting to developing countries 

especially if they have to perform acts that will prevent copying on 

the domestic front. It should also be noted that the global integration 

of different IPRs structures will help decrease the transaction 

expenses of working in different regulatory structures. There is still 

no concrete and definitive result as to the effect of increasing the 

guardianship of IPRs in developing countries. 

A stronger IPRs structure will increase the market strength of 

the owner, thus resulting in lower demand variations for their 

products848
. The other result is that increased guardianship will have 

the effect of increasing the demand of the products as copiers are 

no longer able to operate849
. The dominant effect will be the 

resultant one. If the first effect is more dominant, then this may 

result in lower trade flows. If the latter occurs, higher quality IPR 

structures will result in increased trade flows. Therefore, the overall 

effect of TRIPS is still unknown850
. Econometric models attempt to 

calculate the net effect of IPRs851
. In the end, the data still implies 

that there is a strong link between IPRs and trade movement. 852 

846 Robert M. Sherwood, 'Why a Uniform Intellectual Property System Makes 
Sense for the World' in Mitchel B. Wa!lerstein et al. (eds), Global Dimensions of 
Intellectual Property Rights in Science and Technology ( 1993) 68-88. 
847 See Richard Stern, 'Intellectual Property' in J. Michael Finger & Andrezej 
Olechowski (eds), The Uruguay Round: A Handbook on the Multilateral Trade 
Negotiations (1987) 198, 202-05. 
848 Ibid 230; see also Braga & Fink, above n 829, 106-07. 
849 Maskus & Penubarti , above n 169, 230. 
850 Braga, above n 848, 399; see also Braga & Fink, above n 848, 106-07 
851 See Ferrantino, above n 828, 311-29. 
852 Maskus & Penubarti, above n 849, 244. 
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Maskus and Penubarti declare that TRIPS will result in larger trade 

movements. Also, as of the moment, the consequence of trade 

expansion is stronger than market power. 

6.3.4 FDI Diffusion and the Contributions of IPRs 

This assessment of the factors influencing FDI may include 

IPRs and their effects of investment flows as well as the activities of 

international conglomerates. The many ways through which IPRs 

exert power over FDI are sometimes sublime and sometimes 

complicated853
. Also, it is worthy to note that high quality IPRs by 

themselves is not enough motivation for companies to sink their 

capital in a destination. In this instance, current FOi movements to 

developing countries would have flowed mostly to sub-Saharan 

Africa and Eastern Europe854
. Opposed to this, other rapid-growth 

and expanding market economies with low level IPRs structures 

ought to have received less FOi flows855
. 

IPRs are an essential element of the general economic 

system of a country, along with taxes, investment laws, production 

incentives, trade laws and the regulations on rival firms among 

others. The concurrent implementation of a thoroughly competitive 

business atmosphere is most important for FOi. This part of the 

paper will not dwell on the concurrent implementation, but will 

concentrate on the tools by which the quality of IPRs influence FDI 

flows, all in the context of the causes of investment as posited by 

economic experts. Transnational economies are interested in the 

potential for profit creation by FDl 856
. There are many factors 

affecting the creation of profit and gaining profit on the basis of 

853 David Wheeler and Ashoka Mody, 'International Investment Location 
Decisions: the Case of U.S. Firms' (1992) 33 Journal of International Economy57, 
71-72. 
854 See Richard T. Rapp and Richard P. Rozek, 'Benefits and Costs of Intellectual 
Property Protection in Developing Countries' (1990) October Journal of World 
Trade, 77, 77-83. 
855 Ibid; see also Maskus & Penubarti, above n 852, 244 
856 See Maskus and Penubarti, above n 852, 227. 
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knowledge or the concept of knowledge-based assets (KBAs) via 
FD.ss1. 

The elements that tend to exert power over a firm's concept 

of profits via FDI are an issue that has a few concrete conclusions. 

In order to understand this concept, bear in mind a company with a 

KBA (which either attains high status because of quality, technology, 

or a novel product) possesses several alternatives as to how to 

supply an overseas market. Such a firm could initially export the 

goods via the normal methods. It can also opt to produce the goods 

domestically via the use of FDI and while in command of the 

manufacturing procedures. It can also allow the use of its KBA to an 

independent firm in the host country and allow domestic production 

in exchange for royalties and other payments. Lastly, it can engage 

in a partnership either in the form of joint manufacturing or 

technology distribution or sharing contract. 

Several alternatives may be implemented concurrently, and 

the selection of the preferred choices are usually done while 

considering combinations of such858
. When the transport expenses 

as well as tariffs are less, than the costs of licensing and FDI exports 

are the preferred alternative859
. However, the level of exports is 

dependent on a recipient country's quality of IPRs860
. High quality 

IPRs such as patents, trademarks, copyrights, and trade secrets 

offer security for exporting companies against the threat of domestic 

857 See Ignatius Horstmann and James R. Markusen, 'Licensing Versus Direct 
Investment: A Model of Internalization by the Multinational Enterprise' (1987) 20 
Canadian Journal of Economics 464, 471-74; Keith Maskus (2003), Transfer of 
Technology and Technological Capacity Building, 8; Richard E. Caves, 
Multinational Enterprise and Economic Analysis 25 (2d ed. 1996); Peter J. Buckley 
and Mark Casson, The Economic Theory of the Multinational Enterprise (1985) 
113 -44. 
858 Keith E. Maskus and Allan Webster, 'Comparative Advantage and the Location 
of Inward Foreign Direct Investment: Evidence from the UK and South Korea' 
(1995) 18 World Economy 315, 320-23. 
859 See James R. Markusen, 'The Boundaries of Multinational Enterprises and the 
Theory of International Trade' (1995) 9 Journal of Economic Perspective 169, 174. 

860 Maskus and Penubarti, above n 856, 288. 
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imitation, thus expanding the prospective market for these 

companies and propelling them to further their sales861
. This 

"market-expansion" effect is more prominent in countries with wide 

and huge markets (either in total size or with respect to the amount 

of GNP) that have important and useful abilities for copying goods 

and technologies. 

High-quality IPRs bestow on exporters better market strength , 

thereby permitting them to charge increased prices. But these 

"monopoly-effect" issues are usually exaggerated in the context of 

global realities. In total, factual data reveal that countries with higher-

quality IPRs generate higher levels of imports, although the results 

may vary across businesses862
. It ought to be highlighted that higher 

quality IPRs are strongly linked to higher levels of exports of low-

technology products, like apparel and other end user goods, 

because the effortlessness of disposing such goods and products 

covered by feeble trademark agreements restrict overseas firms to 

sell them in the domestic rnarket863 . 

Better-quality trademarks result in less costs of exporting as 

companies do not need to regulate domestic copiers through lesser 

prices. 864 Commerce in products that are not readily copied (such as 

machinery), or for which trademarks are not influential (such as 

basic metal products), is not as responsive to changes in IPRs 

because there is no danger of turning over market share to domestic 

infringing companies865
. FOi could replace direct exports of a product 

861 See Keith E. Maskus and Denise Eby-Konan, 'Trade-Related Intellectual 
Property Rights: Issues and Exploratory Results ' in Alan V. Deardoff and Robert 
M. Stern (eds), Analytical and Negotiating Issues in the Global Trading System 
(1994) 411. 
862 Maskus and Penubarti, above n 169, 237-43. 
863 Ibid 244. 
864 M. Scott Taylor, 'TRIPS, Trade, and Technology Transfer' (1993) 26 Canadian 
Journal of Economics 625, 626-27. 
865 Maskus and Penubarti, above n 169, 230-31; see also Richard Levin et al., 
'Appropriating the Returns from Industrial Research ;and Development' (Brookings 
Papers on Economic Activity No. 3, 1987)796-97. 
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whose trade and transport expenses are soaring866
, where the costs 

of buildings and other fixed assets are competitive, where the 

domestic market is substantial in size, and where R&D and/or the 

marketing prowess is considerable867
. R&D and marketing strength 

are crucial for horizontal FDI specialized products and innovative 

technologies because they are the 'knowledge base' or the 

intellectual element that propels it to undertake FDI. 

FDI is present as some companies choose it as their form of 

ownership by undertaking global motion, with the geography 

decisions depending on the attributes of the domestic market. This 

insinuates that IPRs should assume varied levels of significance 

across industries when coaxing FDI. Placements in lower-

technology products and services such as clothing and apparel, 

assemblage of electronics, hotels and diffusion, do not depend as 

much on the quality of IPRs but rely more on the costs of their 

contributory elements and market potentials868
. 

Businessmen and firms with a product that is difficult to copy 

should focus on the decision making with respect to domestic IPRs. 

However, it is the reality that copying today is now an effortless 

activity that only highlights the need for IPRs. Companies, whose 

goods and technologies are easily imitated such as medicines, 

chemicals, processed food ingredients and software, are more 

inclined to scrutinize the quality of local IPRs structures so as 

prevent duplication of their products869 . Companies planning to 

invest in domestic R&D companies usually pay attention to the 

domestic patent regulations. 

866 See D. Carr et al., Testing the Knowledge-Capital Model of the Multinational 
Enterprise (1998)7 unpublished manuscript, on file with the Duke Journal of 
Comparative & International Law). 
867 Ibid. 
868 Mansfield, above n 170, 3-4. 
869 Ibid 13. 
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Even if the price of patent ownership differs across countries 

and areas of technology, better patents still encourage more R&D 

and patent permits870
. The excess and unused information reveal 

themselves via patenting and exchange in patented goods871
. What 

also must be emphasized are the flows of technology via trade in 

technologically modern production factors. Results show that this 

kind of trade creates important increases in productivity across 

geographical boundaries and is an essential element of the 

integration of technology among developed countries in recent 

times872
. This means that emerging countries have a common desire 

to connect their IPRs and to liberalize trade with developed 

countries. 

The end achievements in productivity excesses are far more 

important than the expenses incurred due to added market strength . 

Even as all these studies suggest the importance of IPR.s, these 

may no longer influence the choice of destination. Even as IPRs in 

many countries aid in the selection of the destination of FOi and 

technology movements, the pattern of integration of IPRs within the 

TRIPS Agreement will counterbalance these achievements873
. That 

is, the desirability of countries that are improving their IPRs 

structures will grow, and the relative desirability of those countries 

with strong IPRs structures will fa ll874
. 

The global integration of the required basic standards gives 

great chances for companies to innovate and come up with new 

technologies and products as they no longer have to focus on 

domestic guardianship problems and implementation in taking care 

870 Jonathan Eaton & Samuel J. Kortum, 'Trade in Ideas: Patenting and 
Productivity in the OECD' (1996) 40 Journal of International Economy 251, 252. 
871 /bid. 
872 David Coe and Elhanan Helpman, 'International R&D Spillovers' (1995) 39 
European Economic Review 859, 861, 875. 
873 Maskus. Above 190, 201-202. 
874 Ibid. 
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of their KBAs875
. They are now able to concentrate on R&D 

programs which will give them the best global returns. 

6.4. The Patent System in Developing Countries 

Patent systems have been adapted by many developing countries 

as a resort for their effort to achieve higher levels of social and 

economic developments. However, the impact and the presumed 

role of patent to socio-economic development of the developing 

countries have not been proven to be adequately realized. 876 One of 

the primary reasons for such failure to adequately realize the 

assumed objectives of patent systems is the way of its adaptation, 

which in some cases, were not developed based on national 

context. It is worth noting that before the TRIPS Agreement, laws on 

patents of developing countries were either established or adapted 

from the patent laws of their colonial masters or adopted from laws 

under the WIPO. These laws served as a guideline for patent laws 

formulation and then adjusted or modified to suit the social and 

economic needs of such developing countries.877 Otherwise stated , 

patent systems of most developing countries were formulated to 

conform to international standards, or it is based on the patent 

systems of other countries which may not suit the present economic 

situation of such country. 

The development of patent law in developing countries 

became evident in the 1970s and 1980s when they made revisions 

on their patent laws with the primary objectives in conforming to their 

socio-economic needs and to the requirements of the TRIPS 

Agreement or as brought about by increasing economic pressures 

875 Ibid 196. 
876 UNCTAD, The Role of the Patent System in the Transfer of Technology to 
Developing countries TD/BIG. 6116 (1975a). 
877 G. Yankee, International Patent System and Transfer of Technology to Least 
Developing Countries: the Case of Ghana and Nigeria (1987) . 
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from developed countries878 . The second reason behind the failure to 

receive substantial benefits from patent system relates to factors not 

within the ambit of the patent system per se. Such factors include 

lack of sufficient awareness of the vital role of patent system in 

economic and technological development and lack of policies and 

schemes to support it among others. 

6.4.1 Comparative Overview of Patenting and Local 

technological Innovations 

The expectations on patent protection as to its effectiveness 

in economic development appears to be far from being realized in 

most of the developing countries because of two main reasons: (1) 

apparent favoring by developing countries of foreigners against their 

own nationals in granting patents and (2) ineffective utilization of 

patented inventions in these countries generally. 

The impact of patent system on economic and technological 

development of a country as regarding whether it results into a net 

benefit or not, has been a long subject of debates. The general 

conclusion that can be drawn from such would depend on the 

performance of patent system in some economies. In essence, if a 

developed industrialized economy has a patent system already, 

there is obviously little or no point for suggesting its eradication. In 

contrast, the recommendation of patent system on a country which 

does not have one may prove hard to accept due to the scarcity of 

empirical evidence to support it. 

Meanwhile, several economies resort to trade protection 

measures as a result of international trade imbalances, which is 

contrary to recommended policy of free trade. Some economies 

incur trade deficits like the United States, while some encounter 

878 See UNCTAD, The Role of the Patent System iin the Transfer of Technology to 
Developing Countries (1975) . 

353 



trade surpluses such as Japan and South Korea. These trade 

protection measures were not only limited in the form of import 

restrictions such as tariffs and quotas but also expanded to 

technological restrictions. In this form of protective measure, 

industrialized countries demand equal protection of their innovative 

technologies from other countries. An application of this measure 

was evident in the United States when it commenced a diplomatic 

and legislative action to secure reciprocal patent protection of its 

innovative technologies in other countries. The effect of the failure of 

such other countries to provide equal patent protection of technical 

innovations as is afforded in the U.S. would cause the U.S. to deny 

protection of innovations imported from such countries. 

Another repercussion would be to impose trade sanctions on 

imported products to the U.S. The U.S. Government adopted this 

measure with the objective of reducing copying of U.S. innovations 

and promoting competitiveness of U.S. enterprises in international 

trade. These phenomenal trade imbalances also affect most 

developing countries today. Such trade imbalances aggravated the 

economic problems affecting the developing countries due to higher 

prices of imported goods. This increase of prices was brought about 

by monopolies on imports through patents held by foreign industries. 

Developing countries participated in the international patent 

system with the view that it would foster their economic 

development. This view was evidently based on the basic 

presumption about the existence of positive relationship between the 

participation of developing countries in international patent system 

and their economic and technological development. It could be 

observed that, it is not beneficial for countries to enforce patent 

systems if majority of its patents are afforded to foreigners. 

However, despite the fact that many developing countries grant 

more patent protection to foreigners, and their limited participation in 

international patent system, it cannot be gainsaid that currently, 
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patent systems are increasingly adapted by different economies 

across countries. 

Several studies show that the patents granted to foreigners 

by the developing countries are higher than those granted to their 

own nationals. Based on the study conducted by UNCTAD879
, only 

1 % of the total 6% of the world stock patent grants by developing 

countries were accounted to their own nationals. In Nigeria, for 

example, foreigners own more patents than the Nigerian nationals. 

This was derived from the statistical survey which revealed that 

between 1978 and 1984, 51 countries applied for patents in Nigeria, 

and 76.4% of all the patents registered were accounted to five 

Western industrial countries such as USA, UK, France, Germany 

and Switzerland whi le only 2.53% were accounted to Nigerian 

nationals. 880 In case of Ethiopia and some other least developed 

countries, all their patents are afforded and owned by foreign 

nationals. The reason behind this disparity of patent ownership may 

largely be attributed to the low level of inventive capabilities of the 

developing countries. This may be caused by the lack of consistent 

framework designed to protect inventions without fully meeting the 

standards of patentability. 

In one aspect, many developing countries do not extend 

protection to utility models881
, leading to exclusions of several 

technologies. Such exclusions may have been brought about by the 

rigid requirements of patentability such as inventive step, novelty 

and industrial applicability. 882 Moreover, the share of patents of each 

country in international level depends upon its level of development. 

879 UNCTAD, The Role of Patent System in the Transfer of Technology to 
Developing Countries, TD/B/AC.11/19/Rev.1 (1 975b). 
880 See Yankee, above n 877. 
881 See World Intellectual Property Organization, 'Protecting Innovations by Utility 
Models (2006) 
<http://www. wipo. org/smelenlip _ businesslutility _ moafelsluti/ity _models. htm> at 03 
January 2007. 
882 Calestous Juma and Jackton Ojwang (eds), Innovation and Sovereignty: The 
Patent Debate in African Development (1 989) 
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For example, in the grant of U.S. patents, less than 1 % was granted 

to applicants from developing countries, while 60% of which were 

granted to those from seven technologically advanced developing 

countries. 883 Between the period of 1999-2001, less than 2% of the 

total patent, copyright and trademark (PCT) applications was 

accounted to developing countries, while 95% of which were only 

from five countries such as China, India, South Africa, Brazil and 

Mexico884
. 

It could also be observed that patent distribution by 

developing countries concentrates in chemical and pharmaceutical 

industries which are conceived to be patent sensitive. In the case of 

Ghana, there is insignificant patent protection on mechanical 

industries which are vital to the development of capital goods. 885 

Furthermore, innovative capabilities of developing countries are also 

recognized as being relatively weak due to the lack of adequate 

number of researchers and inventors, poor research facilities and 

insufficient financial ability to support and develop innovative 

activities. These countries also have no fixed and effective patent 

and technology policies to enhance inventive and innovative 

activities. With these in mind, developing economies shall consider 

that weak patent protection may be attributed to awareness, 

capacity, cost of processing applications for patents and title 

maintenance. 

The establishment of effective and sufficient R&D facilities 

may also boost patenting of inventions and may generate revenue to 

finance inventive and innovative activities. R&D expenditures differ 

among developing countries. In 1994 a rough estimate was 

883 CIPR, Commission on Intellectual Property Rights, 'Integrating Intellectual 
Property Rights and Development Policy' Report of the CIPR (2002) 
<http://www. iprcommiss ion. org/graphic/ documents/final _report. htm> at 20 March 
2006. 
884 Ibid. 
885 See Yankee, above n 877. 
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presented on the international research expenditure of which almost 

9% were accounted for China, India and Latin America, while other 

developing countries accounted for 4% and sub-Saharan Africa 

accounted for only 0.5%. 886 Most developing countries assert that 

they do not possess sufficient ability to consider patenting research, 

which leads to the wastage of knowledge assets and missing the 

opportunity to generate funds for further research. 887 

Recently, positive steps were taken by some developing 

countries to address the issues concerning patent systems. These 

steps include the establishment of intellectual property management 

system, and inventive and support system to owners of patents, 

which were remarkably undertaken in the Philippines, Vietnam, 

Thailand, Indonesia and Singapore. 888 Philippines introduced the 

Invention Development Assistance Fund (IDAF) while Vietnam and 

Thailand established financial awards programs covering R&D 

projects. !OAF finances inventors for prototype development and 

early stage research experiments. 889 Indonesia also adopted the 

technological strategy to enhance patents use by establishing 

research institutions and universities through IP management 

offices. IP management centers were built to offer among others, 

expertise in IP licensing, counseling, patent searching, and 

management of IP rights with an attempt to improve knowledge 

based economic development via inventive culture encouragement, 

selling and protecting IP works. 890 

Note that processing of patent applications involves high 

costs. However, this issue is not left without solution. In Singapore 

886 Cf PR, above n 883. 
887 Kami/ Idris, Intellectual Property: A Power Tool for Economic Growth (2002) . 
888 WIPO (a), Case study on Using Intellectual Property as a tool for Economic 
Growth in the ASEAN Region, conducted by W!PO for the Association of 
Southeast Asian Nations (ASEAN}, A/39113 Add.1 (July 2003), 8. 

889 Ibid. 
890 See Idris, above n 887. 
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and Vietnam for instance, governments addressed this issue by 

developing financial assistance schemes. Singapore established a 

patent application fund to its citizens, permanent residents and 

companies to provide financial assistance and defray expenses on 

patent applications. 891 

The remarkable issue concerning use of patents is that 

patented inventions are not well exploited in both developing and 

advanced economies alike. There is a higher degree of non-use of 

patented inventions in developing countries than it is in the 

advanced economies. 892 In Canada, UK, and USA, only 60% of the 

registered patents were utilized. 893 As recorded by the UNCTAD, the 

exploitation rate of patents in Chile and Argentina is only 5%, 1.1 % 

in Peru and below 1 % in Tanzania894
. In correlation with the 

immediately preceding section, the quantitative measure used to 

determine the economic significance of patents may not be sufficient 

because such measure does not present the degree of utilization of 

such patents. Hence, the number of patents granted in developing 

countries does not substantially show its role on economic and 

technological development because many of such patents have not 

been used. 895 

The reasons behind the non-use of patents in production in 

developed economies are conceived to be that the use of patents 

has relatively no commercial significance, while in developing 

countries, the non-use relates to commercial strategies of foreign 

patent owners. They claim that in order to protect local markets from 

local and international competition, foreign patent owners apply for 

protection of patents in developing countries. 896 On the other hand, it 

891 WIPO, above n 888. 
892 UNCTAD, above 879. 
893 Ibid. 
894 Ibid. 
895 See Blakeney, above n 47 4. 
896 UNCTAD, above 892. 
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could be argued that patents are used as a tool to indirectly or 

directly restrict local technology and development. In case of Ghana 

and Nigeria, majority of their patents were not locally exploited but 

patentees used such patents "by using patented products from other 

countries through patented processes."897 

Moreover, another measure has been adopted to impose 

restrictions on technological information. This is the implementation 

of a contract of apprenticeship to bind nationals from disseminating 

technological know-how even after the end of the labor contract. 898 

These restrictions would directly affect the enhancement of 

indigenous technological capability. Several studies also suggest 

that the indirect use of patents is a way to regulate and influence the 

economic and technological strategic step by several enterprises to 

address technical restrictions. Indirect use of patent has also a 

significant impact on economic pol icies on exports, selection and 

substitution of imports, control of prices, employment and the like. 899 

Economics shall formulate policies and schemes to address 

the issue of abuse and non-use of patents in order to ensure a 

higher degree of real ization of the benefits that could be derived 

from patents protection if used and enforced properly. The absence 

of sanctions against abuses of patent rights is evident in many 

countries. Some countries like Ghana do not enforce sanctions or 

provisions to safeguard patent abuses including its non-utilization.900 

While other countries formulate policies to ensure patent protection, 

they were found to be inadequate and ineffective. To address the 

issue of non-use of patented innovations and inventions, patentees 

shall be bound to work in their own inventions as adopted in Latin 

American countries. This working of the patent abroad was 

897 See Yankee, above n 885 
898 UNCTAD, above n 896. 
899 Ibid 22. 
900 See Yankee, above n 897. 
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consequently recognized as evidence for compliance with such 

legislative obligation. 901 

The other remedy resorted to by some economies to sanction 

non-working of patents is compulsory licensing. Though this has 

been adopted by several countries, it was found to be of relatively 

small significance. 902 However, as noted by the Commission on 

Intellectual Property Rights903
, developing countries did not resort to 

compulsory licensing through the TRIPS Agreement, despite the 

recognition by the Doha Ministerial Declaration that each signatory 

has the "right to grant compulsory license and the freedom to 

determine the ground upon which such licenses are granted".904 The 

underlying reasons for the non-use of compulsory license may be 

the lack of concrete administrative and legal schemes and the 

absence of potential licensees who have the adequate capacity to 

use the patented invention independent from the owners of the 

patent. 905 Note that factors such as indigenous capacity, market size 

and financial capability affect the exploitation of patented invention. 

6.4.2 Developing Countries and Impact of Patents in 

Technological Information 

Patent systems, through patent documents, have been 

recognized by many economies from different levels of economic 

development as stimulant for technological development. Monopoly 

right is granted to inventors to encourage disclosure of new 

inventions in order for society to benefit there from. In other words, 

901 UNCTAD, above n 896. 
902 UNCTAD, above n 898 
903 See Cf PR, above n 886. 
904 World Trade Organization, Ministerial Conference Fourth Session Doha, 9-14 
November 2001, Ministerial Declaration Adopted on November 2001 , 22. 
905 See CIPR, above n 886. 
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the right of monopoly over an invention is considered a tradeoff 

between the granting state and the inventor.906 

Patents are regarded as a source of technological information 

because patent laws require the disclosure of the invention as part 

of the patent description to enable the person skilled in the art to 

properly and effectively carry out such invention. The underlying 

reason for invention disclosure requirement is to foster the 

dissemination and use of technological information before the 

expiration of the patent protection even without the consent of the 

patent holder, or to enable other person to use it in lawful R&D 

activities. With the lawful disclosure of technological information, 

efforts for local inventive activities may be reoriented, duplication 

may be avoided and competent local inventors may be encouraged 

to invent around the patented invention. 

It is to be noted that the disclosure of technological 

information helps the developing countries in addressing their 

problems in relation to the selection, identification, negotiation, 

acquisition and transfer of imported technology. Patent documents 

contain comprehensive information which enables the recipient to 

know exactly the description and related information of the 

technology they are receiving and provide them with an evaluation of 

comparable technology and alternative solutions. In short, patent 

documents provide concrete, standard , concise and accessible 

solution for technological problems.907 However, despite the positive 

effect of patents in stimulating local inventive effort and technology 

transfer, majority of the developing countries particularly in Africa do 

not use such patent system. Patent offices of Ghana and Nigeria 

have a limited function to only serve as patent registration centers. 

Their functions do not extend to publication of new inventions and 

hence, their patent offices do not contribUJte in the dissemination of 

906 See Yankee, above n 900. 
907 See Blakeney, above n 474, 85. 
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new technological information to the public. Moreover, these two 

offices are not capable to serve as data banks for technical 

knowledge because of their inadequate and ineffective filing 

systems, indifference and insufficient support from the government. 

In effect, patent systems in these countries are not regarded as an 

effective factor for the technological and industrial development of 

their economies.908 

Moreover, the case of Ethiopia serves as an evidence to 

support the presumption that patent offices may act as an agent for 

development by providing technological information services. Before 

the establishment of the Patent Office of Ethiopia in 1994, there was 

no technological information patent document. Its effort to collect 

patent documents was supported by WIPO. This involves the 

national patent offices namely the Japan Patent Office (JPO), United 

States Patent and Trade Mark Office (USPTO), and the UK and 

Swedish patent offices. The European Patent Office (EPO) and 

African Industrial Property Office (ARIPO) which are the regional 

patent offices are likewise included. This leads to the registration 

and license of more than 20 million patent documents containing 

technical information and inventions since 1790. Currently, local 

industries are able to improve and manufacture their own products 

by using the technological information contained in patent 

documents. In effect, there is a possible reduction of imported 

products in the local market, minimizing of foreign exchange, 

increase in opportunities for employment and widening of the 

government's revenue base. 

6.4.3 Amendments in Patent Systems in Developing Countries 

Many developing countries had conducted revisions on their 

patent laws to adjust to the growing demand of international trade on 

assumption that patent laws play a crucial role in technological and 

908 Yankee, above n 897, 286 
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economic development. The impact of patent system in socio-

economic development may not be clearly and adequately 

demonstrated. However, it is believed that patent system may be 

useful and helpful for growth and development if administered 

properly. 909 The growth of technological capacities in these 

developing countries can be achieved through a sound and 

competent patent system. 910 With these views, Mexico and India 

undertook reforms on their patent systems.911 Several patent reforms 

were also undertaken to comply with the TRIPS Agreement. 

However, it is important that reforming countries shall consider the 

loopholes and flexibilities under the TRIPS Agreement in the 

formulation and design of their revised patent systems.912 

6.4.4 Complementary Measures and Patent System in 

Developing Countries 

Complementary measures are also of vital importance in the 

enforcement of patent systems. Several developing countries have 

not found patents as effective in economic development, due to 

among other factors the lack of complementary measures. 

Complementary measures may be in the form of effective and 

appropriate policies, legislative enactments and other related 

measures to support and secure the enforcement of a balanced 

patent system. Patent systems are regarded as policy instruments, 

hence they should be integrated with other national policies and 

other related measures. For example, to support the view that the 

enhancement of local R&D effort may provide protection to 

inventions, government shall enforce fair fiscal and monetary 

policies. ASEAN countries have been successful in facilitating 

transfer of technology to their own economies through the 

909 Ibid. 
910 Ibid. 
911 See UNCT AD, above n 898. 
912 See Cf PR, above n 905. 
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enforcement of complementary measures to stimulate domestic 

inventive activities.913 

6.5 The Status of Developing Countries in TRIPS Negotiations 

The primary argument that constantly confronts both the 

developed and developing countries is whether TRIPS Agreement 

favors the developed countries or not.914 Concerns of whether the 

Agreement adversely affects the developing countries' economic 

growth were also included in the Uruguay Round negotiation. The 

conflicting views revolve on the negative and positive impacts of the 

TRIPS Agreement on the economic development of developing 

countries915
. The developed countries adamantly claim that a 

stronger I PRs protection is beneficial to developing countries916 

while the latter contended that intellectual property laws are not 

favorable to them as much as they are to the developed countries. 917 

Many developing countries oppose the propositions of the 

developed countries concerning the issue of intellectual property 

protection on the view that GATT was an inappropriate forum for 

such discussion.918 They also argued that GATT unilaterally 

represents the demands of the developed countries. 919 In addition, 

as previously stated, developing countries were left with no other 

recourse but to concur with the TRIPS Agreement on expectation 

913 See WIPO, above n 892. 
914 See Carlos Alberto Primo Braga, 'The Economics of Intellectual Property 
Rights and the GATT: A View From the South' (1989) 22 Vanderbilt Journal of 
Transnational Law 243, 252-53 
915 Frederick M. Abbott, 'the WTO TRIPS Agreement and Global Economic 
Development' (1996) 72 Chicago-Kent Law Review 382, 387 
916 See Dana Williamson, Addressing Inadequate Intellectual Property Protection 
in the Uruguay Round (1989) 11 O (9) Business America 4, 4-5. 
917 See Theresa Beeby Lewis, 'Patent Protection for the Pharmaceutical Industry: 
A Survey of the Patent Laws of Various Countries' (1996) 30 International Law 
835, 838-39. 
918See Doris E. Long & Anthony D'Amato, Does Intellectual Property Favor the 
"Have" Nations?, in Doris Long & Anthony D'Amato (eds.), International 
Intellectual Property (2000) 134; see a/so Doris E. Long, Copyright and the 
Uruguay Round Agreements: A New Era of Protection or an Illusory Promise? ' 
(1994) 22 Aipla Quarterly Journal 531 , 537, 543. 
919 Long and D'Amato, above n 918, 134. 
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that they would have a greater access to international trade to 

realize their technological and economic needs.920 This so called 

trade-off is projected to be of risk for some developing countries 

particularly in relation to the anticipated changes for patent laws over 

pharmaceutical products. 

Developing countries often argue that the sale, distribution 

and production of patented goods bring no harm to the patent owner 
921 because the holders of patent were not prevented from producing 

and selling the orig inal copies.922 In essence, since the original 

product is relatively not affordable due to its high price, there is no 

actual harm done to patent holders. These are the considerations 

why some developing countries viewed patent protection as an 

impediment to a certain degree, against their economic 

development. 

In view of the above among other things, the suspicion that 

developing countries accepted TRIPS Agreement under enormous 

pressure from some developed countries could be quite reasonable. 

Again, the agreement includes the requirement that member 

countries shall resort to the WTO dispute settlement mechanism to 

resolve trade conflicts under the coverage of the WTO agreement on 

TRIPS. 923 Nonetheless, the US for instance has its own measures, 

which include unilateral sanctions against others regardless of the 

above mentioned WTO dispute settlement mechanism. 

920 Rohinton Medhora, Issues of Concern to Canada at Future WTO Negotiations 
(1999), The International Development Research Centre (IDRC) to the House of 
Commons Standing Committee on Foreign Affairs and International Trade 
<http://www.idrc.calteclwtohoce.html> at 27 December 2006. 
921 Long and D'Amato, above n 918, 135-36; see a/so Abbott, above n 915, 689 
922 See Long and D'Amato, above n 918, 135-36 
923 See WTO Agreement, Annex2, Understanding on Rules and Procedures 
Governing the Settlement of Disputes, art 23 < 
http://www.wto.org/englishltratop_e/dispu __ eldsu_e.htm> iat 15 January 2006. 
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6.5.1 Developing Countries' Opposition to the TRIPS Agreement 

While the WIPO provided the first international law on 

intellectual property, the TRIPS Agreement was able to achieve 

higher level of success because of the number of countries that 

ratified it as well as stronger commitment they afford to it. However, 

despite its apparent success particularly in the developed countries, 

still several developing countries fail to make any appreciable 

economic development on its basis. 

A lot of arguments and counter arguments have been 

forwarded to explain such disparity in the level of benefiting from the 

same agreement. For the developing countries, the Agreement is 

restrictive in nature and it hinders their potentials to acquire and use 

technology in the manner that maximizes comparative advantages. 

They initially refused the implementation of stricter IPRs regimes in 

their domestic laws. However, during the Uruguay Round under the 

General Agreement on Tariffs and Trade, they demanded the 

inclusion of intellectual property rights protection . Th is proposed 

TRIPS Agreement was expected to have beneficial impact on the 

economies of the developing countries924 yet most of them initially 

refused to ratify it on the belief that it would not be beneficial to 

them. However, they eventually ratified it. 

As previously alluded, the establishment of the WTO brought 

unfair advantage to the developed countries especially the United 

States, whose representative; the United States Trade 

Representative (USTR) was the leading force in its creation. 925 This 

was confirmed by the USTR itself when they stated that the WTO 

assists the US to develop its potential to sell its goods and services 

to different countries, thus ensuring its economic prosperity and 

924 Abbott, above n 915, 713-14. 
925 See America and the World Trade Organization, United States Trade 
Representative (1998) 2 <http://www.ustr.gov/> at 6 February 2006. 
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growth.926 The US also utilizes WTO in attaining maximum benefits 

for its own enterprises and laborers by seeking redress through the 

dispute settlement process of the organization. Though this in 

particular could seem affordable to all Member states, but in reality 

the US allegedly manipulates its influence to secure more and faster 

than others. 

In what seemed to be a recognition of their peculiarities, 

developing countries were given a five years grace period to fully 

comply with the TRIPS Agreement, ironically however it seems that 

developed countries have failed to consider the situation of 

developing countries927 by adamantly insisting on their requests for 

stricter implementation of the provisions of the Agreement. This 

certainly disregards developing countries' inability to generate 

sufficient funds to address their needs, for instance, making 

medicines readily available and affordable for their people who badly 

need medications. Such incapacity drives them, to oppose patent 

protections that tend to restrict accessibility of pharmaceuticals due 

to monopolistic prices. In addition, MNCs in the pharmaceutical 

industry and their governing states fail to consider that the reason for 

the infringement allegedly perpetrated in developing countries is the 

high costs of medicines, which are beyond the affordability of most 

people out there, and by doing so, the prices of the counterfeited 

products would be relatively low. 

Moreover, it could also be observed that many developing 

countries benefit relatively little from TRIPS, which further supports 

the suspicion that, the developed countries simply manipulate the 

agreement to advance their self-serving interests. However, the 

developing countries on the other hand, had sought to mitigate the 

effect through the Uruguay Round, which could not have been 

possible without their ratification. 

926 Ibid. 
92 7 TRIPS Agreement, above n 45, art. 65 (1 & 2). 

367 



6.6 Impacts of the TRIPS Agreement in Developing Countries 

6.6.1 TRIPS Encourages FDI and Transfer of Technology 

It is obvious that debates on whether TRI PS benefits developing 

countries or not is not likely to cease, especially by those who mainly 

or only consider the empirical performance of the Agreement. 

Meanwhile many theorists, who simply look at the issue from mainly 

theoretical point of view, still maintain that a stronger intellectual 

property rights protection facilitates foreign direct investment and 

transfer of technology to developing counties. 928 The former view 

held by mostly developing countries is based on the presumption 

that multinational companies are reluctant to invest in countries with 

weak IPRs protection because of the greater possibility of piracy on 

their technologies.929 In essence, they are required to strictly enforce 

IPRs in order to attract foreign corporations to consider them for 

technology transfer and thus foreign direct investment will also 

increase. 930 Whatever is the case, since it is increasingly becoming 

clearer that economic growth depends on the country's technological 

development1

931 developing countries must do all what it takes to 

have sustainable technological capabilities. 

Moreover, notwithstanding the validity of arguments against 

or for IPRs implementation, developing countries have to keep in 

mind that, a developing country that implements a weak IPRs 

protection laws risks losing its own scientists and local innovators 

because their respective innovations and ideas would not be 

adequately protected.932 In other words, local scientists and 

928 See Williamson, above n 916, 4-5 
929 Braga and Fink, above n 850, 172. 
930 Ibid 
931 See Frederick Abbott et al. , The International Intellectual Property System: 
Commentary and Materials (1999) 602; see also John Gladstone Mills Ill, A 
Transnational Patent Convention for the Acquisition and Enforcement of 
International Rights, (2002) 84 Journal of the Patent and Trademark Office Society 
83, 92. 
932 Abbott, above n 931, 390. 
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innovators are encouraged not to leave their home countries and 

local industries, and research development prospers only when IPRs 

protection are heightened and strengthened. 933 Therefore, if 

developing countries view the effect of IPRs as a long-term strategy, 

it will certainly be beneficial to them, because they would eventually 

learn to develop their own technology. In this connection, they will no 

longer be dependent upon foreign industries for technologies and 

may become competitive suppliers of technology and other forms of 

innovation.934 In the long run, the number of their nationals who are 

afforded I PRs protection may exceed the number of foreign 

nationals granted IPRs protection. 

6.6.2 TRIPS Agreement is Counterproductive 

As often asserted, developing countries had considered the 

demands of developed countries regarding the implementation of 

the TRIPS Agreement selfishly motivated935
. For them, since they 

were not directly affected by the acts of infringement having no 

technological productions, they would not support these TRIPS 

provisions. 936 Instead, they viewed that, intellectual property 

protection impedes technology transfer and hampers economic 

development. 937 The developments that subsequently followed and 

culminated into their succumbing to ratify the agreement, remain 

quite interesting points of discussion as sufficiently addressed 

before. 

6.6.3 TRIPS Agreement Increases Market Prices 

The demand of most of the developing countries for the 

prices of products subject to intellectual property protection to be set 

933 Williamson, above n 916. 
934 Ibid. 
935 Lewis, above n 917, 838-39. 
936 Ibid 839. 
937 Ibid; see also Frank Romano, Global Trademark and Copyright 1998: 
Protecting Intellectual Property Rights in the International Marketplace, in 
International Conventions and Treaties (1998) 561-·62. 
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at the minimum938 may not be achieved due to the enforcement of 

the TRIPS Agreement, because the prices of products would go up 

as they (developing countries) incur higher costs in the 

implementation of IPRs protection. 939 In addition, they have to incur 

administration expenses to monitor and to hear intellectual property 

disputes940 by establishing intellectual property offices and 

employing trained personnel. 941 

Certainly such maneuvering tactics are natural reaction from 

the apparently dissatisfied developing countries to the TRIPS 

Agreement provisions, as in the first place they were -to a large 

extent- subdued into ratifying it to avoid unilateral trade sanctions 

from the United States,942 who unilaterally sanctions perceived 

defaulting countries in spite of the TRPS provision that provides for 

referring all disputes between member states to the Dispute 

Settlement Body under the WT0.943 These, among other things, are 

addition to the TRIPS's request for the developing countries to 

substantially comply with its provisions within a certain period,944 

remain some of the issues that continue to generate controversy 

between stakeholders. 

6. 7. Determining the Impacts of the TRIPS Agreement 

Debates regarding the impacts of the implementation of the 

TRIPS Agreement on a country's foreign direct investment, 

economic growth and technology transfer are likely rage for quite a 

long period, in view of the constantly emerging variables. Some 

previous studies suggested that there was no relative correlation 

938 Lewis, above n 917, 839; see also Braga, above n 929, 253. 
939 Rochelle Cooper Dreyfuss and Andreas F. Lowenfeld, 'Two Achievements of 
the Uruguay Round: Putting TRIPS and Dispute Settlement Together' (1997) 37 
Virginia Journal of International Law 275, 302. 
940 Ibid. 
941 Ibid. 
942 Abbott, above n 931, 388-89. 
943 Ibid 388. 
944 Ibid 387-88 
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between stronger intellectual property rights regime and technology 

transfer and foreign direct investment in developing countries945
. 

Also based on a study conducted by the United Nations, no evident 

effect was found to link strong intellectual property protection to the 

increase of foreign direct investment.946 This was supported by the 

situation in Brazil, Argentina, China and Thailand which were 

recognized to have the highest amount of foreign direct investment 

but afford the weakest IPRs protection947
. The same view is further 

supported by the case of Nigeria which affords strong IPRs 

protection but with low levels of foreign direct investment948
. 

Currently many economies direct their interest towards global 

competitiveness under the protection of IPRs. In this regard, 

economists and analysts provide various measures and researches 

in relation to the effect of strong IPRs protection on economic 

development. The following discussions were based on the empirical 

data acquired from investor surveys or from other econometric 

studies concerning the relationship between the TRIPS Agreement 

and international trade, foreign direct investment and technology 

transfer in developing countries. 

6. 7 .1 Foreign Direct Investment (FDI) 

There are several official ways of moving technologies across 

borders - FDI, joint ventures, fully owned enterprises, and various 

licensing, servicing, R&D, data sharing, sales and management 

covenants etc.. The three main avenues for the transfer of 

technology across geographic boundaries are via imports through 

licensing agreements and foreign direct investment. 

945 See Owen Lippert, 'One Trip to the Dentist is Enough: Reasons to Strengthen 
Intellectual Property Rights Through the Free Trade Area of the Americas' (1998) 
9 Fordham Intellectual Property, Media and Entertainment Law Journal 241 , 248-
49. 
946 Abbott, above n 931, 390. 
947 Ibid. 
948 Ibid 390-91. 
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FDls are essential to the growth of developing countries as 

they contribute to the much-needed capital inflows to these 

countries. They are also the vehicles for the entry of these countries 

into the so-called "globalization phase." In the last four decades, this 

trend has been noted as prevailing for this economic class of 

countries. Likewise, from the point of view of these countries, these 

capital inflows are the equivalent of "golden opportunities" which 

they must take advantage of in an otherwise low capital 

environment. 

FDls are also crucial in the process of technology transfer as 

they ensure incoming flows of not only the latest technologies, but of 

the skills needed to use these technologies, and other best practices 

that accompany the use of these technologies. These are all 

important and have serious implications for the United States, which 

are the acknowledged producer and owner of most of these modern 

technologies. Thus, an issue for discussion and debate is the issue 

of intellectual property rights (IPRs) which includes patents: 

copyrights and trademarks wh ich are all within a global theme.949 

In addition, FDls provide developing countries with new 

technologies, which are important to them especially in the light of 

the fact that, they have low levels of research and development, 

partly because they can hardly afford the investment in R&D. 

However, there is an absence of current tools that can measure the 

economic influence of the essential WIPO agreements as well as the 

WTO TRIPS accord . 

An issue in the formulation of policies and regulations to 

strengthen IPRs is about the weakening process of the transfer of 

technology from one country to other. 950 This is a pressing issue as 

949 See William M. Borchard, A Trademark is not a Copyright or a Patent (2003) 
< http://www.cll.com/articleslarticle.cfm?articleid=J21> at 23 December 2006. 
950 See Keith E. Maskus, 'Encouraging International Technology Transfer' (Issue 
Paper No. 7, Centre for Trade and Sustainable Development, 2004). 
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many of these developing countries rely heavily on these modern 

technologies to help enhance economic growth and increase 

productivity. The transfer of technology is a main issue in the Doha 

Declaration of the WTO, wherein countries with new technologies 

are encouraged to transfer their technologies to least developed 

countries as mentioned in Article 66.2 of the TRIPS Agreement.951 

The generation of larger amounts and qualities of transferred 

technology across geographical borders is contingent on the present 

conditions by which information and technology are reached. 952 

Being able to reach the information depends on several factors such 

as those found in the country which will accept the technology; i.e., 

difficulties in absorbing the technologies, inferior or low quality 

infrastructure, and other impediments on technology, trade and 

investment flows as well as insufficient and weak rules and laws. 

Therefore, creating a more quality framework for IPRs can help 

reduce if not eliminate the expenses for investors and therefore 

enhance the movement of technology. 953 However, creating a 

strengthened iPRs framework is not the only solution to improving 

the ability to obtain access to foreign technology. There must be 

more than adequate support given by having the necessary 

infrastructure, comprehensive government regulations and laws on 

competition so as to promote such. 

Occasionally, patents have the quality of repelling technology 

transfers if they occur under certain conditions.954 Companies may 

opt to refrain from releasing technological information from recipient 

countries because of fears of competition, and this is a fact of 

951 See TRIPS Agreement, above n 45, art. 66. 2. 
952 See Ma.skus, above n 950; see also Kamal Saggi, International Technology 
Transfer: National Policies, International Negotiations, and Multilateral Disciplines 
(Report for Commonwealth Secretariat, 2003). 
953 Masl<us, above n 950. 
954 See Commission on Intellectual Property Rights, Integrating Intellectual 
Property Rights and Development Policy (2002) 
<http://www.cptech.org/ ip/healthlecon/cipr.html> at 17 December 2006; see also 
Maskus, above n 950. 
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business that is actually found in several IPRs that span countries. 

This technique, although contrary to the precepts of fair and free 

competition and which prevent companies from receiving the heart 

of the new technologies via copying and "reverse engineering" is a 

certainty especially in most developing countries. For that reason, 

IPRs should also include a mechanism that will ensure a balance 

between the two in order to promote true technology transfer while 

protecting patents in such a way that economic growth occurs. 

Arguments arise that if there is an absence of exact patent 

laws in a developing country; the larger worldwide firms will prefer to 

abstain from permitting the flow of technology and will desire to 

parlay their capital elsewhere. Hence, it is necessary to grasp the 

definition of technology and how these transfers are done. 

6.7.2 International Trade 

Empirical studies are not only limited to the determination of 

the impact of the TRIPS Agreement in foreign direct investment but 

also extend to international trade. Many economies believe that 

international trade boosts economic growth, and that is why trade 

liberalization was upheld long before. In relation to intellectual 

property protection, several economic analysts stated that it may 
affect trade flows. Nonetheless, there is uncertainty as to 1he 

correlation between stronger IPRs protection and international trade. 

One of the recognized views on the effect of the enforcement 

of higher level of intellectual property protection to international tra:fe 

is that it may have various effects on imports among countries whch 

are similarly situated. This was supported by the findings of Keith E. 

Maskus and Mohan Penubarti.955 To explain further, the market 

power of an intellectual property right holder increases with the 

strengthening of IPRs protection. However, the increase in st.Ch 

955 Maskus and Penubarti, above n 169, 229-30 
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protection also decrease market demand for the protected products 

because of the potential costs a country will incur in buying the 

product such as royalties and other costs956
. 

In essence, the TRIPS Agreement's calling for stronger IPRs 

protection decreases international trade. On the other hand, a 

contrary view may be drawn in a sense that there may be an 

increase in demand for the protected goods because of the 

unavailability of the product in the black market957
. Thus, 

international trade may increase through the enforcement of higher 

level of IPRs protection. As can be inferred from these analyses, the 

net effects of stronger I PRs protection on international trade depend 

on the level and efficiency of IPRs implementation. This means that 

if the effect of IPRs protection on the acquisition of market power by 

the right holder is greater than the increase of market demand for 

the patented products, then the increase of protection would 

decrease international trade flows. If contrary occurs, i.e. the 

increase of market demands for the protected goods is more 

substantial than the increase of right holder's market power, then 

I PRs protection increases international trade flows. 

Many developing countries argue that corporations of 

developed countries that engage in exportation of their products and 

technology and maintain heavy investment in research and 

development reap greater benefits from the enforcement of the 

TRIPS Agreement958
, especially those from the pharmaceutical and 

agricultural chemical enterprises. As provided by the Agreement, 

right holders have enforceable legal remedy against infringement of 

their intellectual property rights959
. Moreover, the benefits derived by 

the developed countries from the TRIPS Agreement would further 

956 Ibid 229. 
957 Ibid 230. 
958 See A. Samuel Oddi, 'TRIPS--Natural Rights and a Polite Form of Economic 
Imperialism' (1996) 29 Vanderbilt Journal of Transnational Law 415, 455. 
959 Ibid. 
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increase the welfare of their nationals and their social well-being in 

general. 960 

Furthermore, it can be ascertained that, countries which 

benefit relatively less from the TRIPS Agreement, are those with 

previous reliance on foreign technology imitation for their economic 

development and industrialization such as the NICs. On the other 

hand, as demonstrated by several studies, higher level of intellectual 

property protection may be favorable to the developing and less 

developed countries961
. Although the agreement may impede their 

ability to imitate foreign technology without having to pay the 

research costs, these countries tend to turn into developing their 

own technology or to acquire licenses from patent owners which 

may possibly make them more competitive and gain economic and 

technological growth in the long run962
. 

Finally, as stated earlier, the effect of the TRIPS Agreement 

on developing countries differ depending on their characteristics and 

economic state and such effects on international economic 

development remain unclear. 

6.7.3 Mechanism of Technology Transfer to Developing 

Countries 

Patents appear to be necessary for the enhancement of 

transfer of technology. In the contrary, evidence supports the view 

that patents have relatively insignificant role in transactions relating 

to technology transfer. 963 Several countries give little consideration 

on the degree of patent protection they could receive for their 

technologies, and instead prior considerations are directed to 

960 Ibid 457-58. 
961 Abbott, above n 946, 391-92. 
962 Oddi, above n 958 458-59. 
963 Hans Peter Kunz-Hal/stein, 'Patent protection, Transfer of Technology and 
Developing Countries: A Survey of the present situation' (1975) 6 International 
Review of Industrial Property and Copyright Law, 427, 432-433. 
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several factors such as the political and economic situation, state of 

investment, and laws involving taxation and foreign investments.964 

Further, individual experts endowed with the ability to pass technical 

know-how often transfer technology to other employers. For 

instance, the remarkable trend in the economic situation today is a 

result of the phenomenal movement of researchers from their own 

countries to other countries for better economic gain. As a result, the 

host countries benefit from the authors or experts and acquire such 

technology, which would then eventually be developed and 

distributed locally. This circumstance is an additional manifestation 

that transfer of technology is made without considering the degree of 

protection afforded by a country's patent regime. 965 

As a consequence, dissemination of technical know--how is 

necessary for the effectiveness of patent protection, but is not 

usually readily and publicly available. For instance, Coca-Cola 

adamantly resists revealing its trade secrets966 and the amount of 

technical know-how is not sufficient to properly exploit its patent. 

Moreover, it can be gainsaid that there is a transfer of technology 

when the patent holder has exploited the patent or has been locally 

licensed. Developing countries noticed that foreign patentees tend to 

work their protected innovations abroad and exploit their patent 

rights to secure that countries which granted the patent would 

continue to import their patented products. The non-utilization of 

patent in developing countries rests on the international structure of 

their industrial property system.967 There is an ineffective transfer of 

technology when developing countries are incapacitated to utilize 

964 C. Twinomukunzi, 'The International Patent System : A Third World 
Perspective' (1982) 22 Indian Journal of International Law, 31, 59. 
965 S. Wyatt, 'Patents and Multi National Corporations: Results from Questionnaire ' 
(1985) 7 World Patent Information 200. 
966 On Coca-Cola's Secret, see Hughes and Frederick F. Calvetti, 'Antidote for 
Disclosure of Business Secrets: A Study of U.S. Experience' (1992) 40 Patent 
World, 20, 27; A Zikonda, 'The Patent System and the Transfer of Technology to 
Developing Countries ' (1981) 3 World Patent lnformai tion 149. 
967 Wyatt, above 965, 20 
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patents. As a result, domestic production is hampered and 

importation of the protected goods is also reduced. 968 To address 

this issue, many developing countries enforce compulsory licensing 

but they are still inadequate, since patent documents do not 

sufficiently disclose the technical know-how.969 It also provides for 

the assistance of patentees in exploiting the patents. 

Another remarkable issue on the impact of patent system in 

technology transfer is that imported technologies subject to 

compulsory licensing are not suitable to domestic conditions such as 

availability of inputs, market features and factor prices.970 In this 

sense, there is no effective transfer of technology to developing 

countries. For technology transfer to be effective, the recipient must 

acquire both the hardware and software and the technical 

knowledge for the proper exploitation of the technology.971 

A contrary view was presented by Greif (similar to Bejer's 

view) who stated that patent protection positively affects the transfer 

of technology. Consequently, recipient countries tend to develop and 

improve their indigenous technology by establishing their local 

manufacturing facilities. 972 In this connection, based on the analysis 

of Hansen, transfer of technology to developing countries involves 

three stages. In the first stage, since developing countries have 

relative incapacity to engage in local R&D activities, they are highly 

dependent on imported technology. The next stage involves the 

creation of industrial plants and employment of skilled personnel 

eventually leading to foreign technologies properly adapted and 

968 Jeizy Cieslik, 'Restrictive Clauses in Licensing Agreements: The 
Pharmaceutical Industry in Developing Countries' (1984) 18 Journal of World 
Trade Law, 415, 418. 
969 Beier, above n 532, 584. 
970 UNCTC, 'Transnational Corporations and Technology Transfer: Effects and 
Policy Issues', STICTC/86, 33. 
9 71 UNCTAD, Technology Indicators and Developing Countries', UN 
Doc.UNCTADllTPITEC/19 (1991),para. 31. 
972 Beier, above n 969, 584; see also S. Greif, 'The Role of Patent Protected 
Imports in the Transfer of Technology to Developing Countries '(1979) 10 
International Review of Industrial Property and Copyright Law, 123, 124. 

378 



utilized by the local enterprises. Lastly, with the enforcement of 

sufficient intellectual property protection, foreign direct investment 

increases and in turn, assists in the development of initiative 

research capacity. 973 Hence, patents are relatively insignificant in the 

economic growth of the developing countries if this dynamic quest to 

technological process is not attained.974 

Patent systems may hardly change under the TRIPS 

Agreement because this has been adopted by patent holders as 

strategy in safeguarding domestic markets from foreign 

competitions. It is more likely that patentees demand for the abolition 

of compulsory licensing granted to developing countries under the 

TRIPS Agreement. As noted, the TRIPS Agreement gives patentees 

greater market control. However, with respect to technology transfer, 

it is mostly based on sale and licensing of technology and not on 

patents. 

Technology licensing agreements is often entered into due to 

small market size of the host country to have reasonable foreign 

direct investment for manufacturing activities or the licensee is 

capacitated to provide management, local market knowledge and 

capital. In essence, technology licensing provides technological gain 

to local markets with relatively small foreign direct investment. On 

the part of the patentee or licensor, it appears that there is minimal 

incentive for him or her from technology licensing. Patentees are 

given enhanced rights under the WTO and TRIPS Agreement by 

providing new rules in trade-related investment measures and 

additional rights, respectively. In this light, the patentee can deliver 

to the market his technology even without a license. 

973 8 . Hansen, 'Economic Aspects of Technology Transfer to Developing 
Countries ' (1980) 11 International Review of Industrial Property and Copyright 
Law, 429, 432-39. 
974 UNCTAD, 'Transfer and Development of Technology in a Changing 
Environment: The Challenge of the 1990's', Doc. TDt!BIC.61153, 25 Jan 1991, 15 
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6.8 Technology Transfer in Pharmaceutical Industries in 

Developing Countries 

6.8.1 An Overview of Status of Pharmaceutical Patents in India 

The existence of a weak patent protection to pharmaceuticals 

supports greater production of generic medicines in developing 

countries. Western pharmaceutical companies strongly opposed 

such scheme by asserting stronger patent protection on 

pharmaceuticals. As declared by Harvey Bale, the Director General 

of the International Federation of Pharmaceutical Manufacturers & 

Associations (IFPMA), patent protection is the foundation of 

research and development and must be given priority.975 For that 

reason, the pharmaceutical industry successfully demanded the 

incorporation in the TRIPS Agreement a stronger intellectual 

property protection.976 Therefore when the TRIPS Agreement was 

concluded, signatory countries were required to grant adequate 

patent protection to pharmaceuticals.977 The grant of twenty years 

patent protection to pharmaceuticals has been one of the benefits 

implemented under the TRIPS Agreement, which include under its 

scope the setting of minimum requirements for patent grants.978 

In their attempt to avoid the patent provisions of the TRIPS 

Agreement, developing countries, adopted the scheme of acquiring 

compulsory licenses and parallel imports consistent with TRIPS 

provisions. 979 Through compulsory licensing, non-patent holder 

corporations may produce medicines in cases of public health 

975 See Helene Cooper, Rachel Zimmerman and Laurie McGinley, 'Patents 
Pending: Aids Epidemic Traps Drug Firms in a Vise: Treatment vs. Profits' (2001) 
5 Wall Street Journal A 1, A6. 
976 See Robert Weissman, 'A Long Strange TRIPS: The Pharmaceutical Industry 
Drive to Harmonize Global Intellectual Property Rules, and the Remaining WTO 
Legal Alternatives Available to Third World Countries ' (1996) 17 The University of 
Pennsylvania Journal of International Economic Law 1069, 1084. 
977 See See TRIPS Agreement, above n 45, art. 27 & 28. 
978 Ibid art. 33. 
979 See Larry Elliott, 'Putting Profit Before People, The Canberra Times (Canberra) 
19 February 2001, A11. 
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emergencies, unfair pricing practices, and other circumstances. 980 

The concept of parallel imports, on one hand, has the doctrine of 

exhaustion981 as its basis which states that a patentee can profit 

from an invention only once. 

The scheme of parallel imports is particularly adopted to fight 

against international price discrimination as commonly practiced by 

patent holders. Patent holders based the imposition of prices on 

their products on the standard of living of different countries. Thus, 

when a developed country maintains a higher standard of living than 

a developing country, its product prices are considerably higher than 

the price of the same product in such developing country.982 In this 

regard, developing countries would be placed in a fair price level in 

international market competition. 

In support of the concerns of developing countries , the 

European Court of Justice (ECJ) ruled that the patent protection to 

pharmaceuticals has been exhausted by a pharmaceutical industry 

once it first put the product on the market. This ruling opposed the 

contention that exhaustion depends upon the quality and availability 

of patent protection in the country of first sale. Consequently, 

developing countries should not be restricted in imposing parallel 

imports. 

The effort of many developing countries to increase their 

scale of economy in the international market by resorting to 

multilateral agreements appears to be futile . By signing into the 

TRIPS Agreement, they anticipated particular consideration and 

action on their concerns through its provisions of compulsory 

licensing and parallel importation. Nevertheless, they were again put 

980 TRIPS Agreement, above n 45, arl. 31 (b). 
981 Margreth Barrett, 'The United States' Doc rine of Exhaustion: Parallel Imports of 
Patented Goods' (2000) 27 Northern Kentucky University Law Review 911, 911-
12. 
982 Ibid 958 
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on the disadvantage because compulsory licensing and parallel 

importation are not actually enforced. This forced some them to 

prohibit compulsory licensing and parallel imports. 

The TRIPS Agreement also entails that the patent owners 

shall be given both product and process patent protection and to be 

afforded the exclusive right in the manufacture, usage, importation, 

sale or offer for sale of patented products or processes. 983 This 

provision evidently causes an increase to prices in pharmaceuticals 

which would eventually aggravate the health conditions of poor 

individuals. In particular, such provision would negatively affect the 

health problems in India which is known to be in need of 

considerably lower pharmaceutical prices to address the health 

problems among its nationals. 

In addition, the TRIPS Agreement provides that signatory 

countries may exclude patentability on inventions that do not protect 

public morality, "human, animal or plant life or health."984 

Nonetheless, it does not provide the exclusion of pharmaceuticals 

from patent protection and developing countries have been left with 

little choice but to extend patent protection to pharmaceuticals985
. 

Thus, developing economies would have to bear with the possible 

negative impact of patent protection of pharmaceuticals upon the 

economic growth and health of their nationals. 

Regrettably enough, immediately after India attained 

independence from British colonization in 194 7, it was only able to 

control 10% of its pharmaceutical market, leaving the 90% to foreign 

983 See TRIPS Agreement, above n 45, art. 28 
984 See TRIPS Agreement, above n 45, art 27 (2) . 
985 See Weissman, above no 976, 1097-98; see a/so Cf Suresh Koshy, 'The 
Effect of TRIPS on Indian Patent Law: A Pharmaceutical Industry Perspective ' 
(1995) 1 Boston University. Journal of Science & Technology Law 4, para.29. 
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corporations986 . In this regard, India's medicine prices were 

considered one of the most expensive worldwide. 987 Patent 

protection was introduced in India's economy and between the 

period of 1967 and 1970, patent applications by foreigners rapidly 

increased and exceeded applications by Indian nationals for about 

more than 340%.988 

India attempted to prevent the overwhelming increase of 

foreign patent applications by implementing stricter protectionist 

measures on patents of pharmaceuticals through the enactment of 

the Indian Patents Act of 1970.989 This act was approved with the 

fundamental objective of simultaneously providing its nationals an 

increased access to pharmaceutical products and promoting their 

initiative on research and development. To attain this objective, the 

Patent Act includes provisions regarding the manufacturing of new 

medicines at lower and affordable prices and ensures that these 

medicines are readily available to the public. This Patent Act limits 

its patent protection only to pharmaceutical processes and does not 

cover the finished products itself. 990 In essence, pharmaceutical 

industries in India are allowed to copy or duplicate the branded 

products offered by other pharmaceutical companies if they have the 

innovative capacity to do so. 

The seemingly lax intellectual property rights laws of India 

enable its pharmaceuticals to maintain low manufacture and 

production expenses, thus giving the industry the chance to be at 

986 David K. Tamar, 'A Look into the WTO Pharmaceutical Patent Dispute Between 
the United States and India ' (1999) 17 Wisconsin International Law Journal 579, 
580 
987 Ibid. 
988 Koshy, above n 985, para. 12. 
989 Patents Act 1970, 27 India A.l.R. Manual 450 (1979). Ibid. at 5 (1)(a)-(b), 53 
( 1) (a) <http://www.patentoffice. nic. in/ipr/p atentlpatA ct 1970-3-99. html#chap2> at 15 
January 2006 ; see also Martin J. Adelman & Sonia Baldia, 'Prospects and Limits 
of the Patent Provisions in the TRIPS Agreement: The Case of India' (1996) 29 
Vanderbilt Journal of Transnational Law 507, 526-27; see a/so Koshy, 'above n 
985, para. 3-11 . 
990 See Patents Act, above n 1073, 5(a)-(b), 53(1)(a); see also Koshy, above n 
985, para. 8, see also Weissman, above n 985, 1073 
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par with pharmaceutical industries not only in domestic markets but 

also in global markets as well991
, giving Indian industries the 

opportunity to excel on its own, free from any political or economic 

influences992
. The continuous reduction of pharmaceutical prices 

since 1996 made home-grown pharmaceutical companies dominate 

85% of the local market while the remaining 15% is dominated by 

foreign pharmaceutical companies from the United States and 

Europe993
. Another benefit of the weak patent protection policy in 

India is that pharmaceutical companies are spared from rigorous 

and expensive legal battles brought about by infringement cases. 

India is inhabited by over a billion people. Its population 

density aggravated its high poverty level which means that there is a 

high demand on the pharmaceutical industry that necessitates 

production and sale of drugs and other necessities at low and 

affordable prices. 994 Pharmaceutical companies in the United States 

attempted to change this Indian scheme by requiring product patents 

and process patents through the TRIPS Agreement. But India, 

together with majority of the developing countries strongly opposed 

the imposition of product patents.995 India found the implementation 

of strict patent regime to impede economic growth and discourage 

promotion of local technology, research and development. 

6.8.2 The United States v. India at the WTO 

The United States resorted to WTO's Dispute Settlement 

Body (DSB) to seek redress from the alleged violations of India of 

the TRIPS Agreement.996 It contended that without appropriate 

991 Tamar, above n 986, 582 
992 Ibid. 
993 Ibid 582-83. 
994 Ibid 581. 
995 Koshy, 'above n 985, para. 14; see also Adelman & Baldia, above n 989, 511 
996 Request for the Establishment of a Panel, India-Patent Protection for 
Pharmaceutical and Agricultural Chemical Products, Nov. 8, 1996, WTIDS5014 
(1996) 
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action imposed against the failure of the Indian government to 

comply with the TRIPS Agreement, the US pharmaceutical industry 

would further suffer. 997 Thus, the US demanded the immediate 

enforcement of the TRIPS Agreement despite the transitory period 

given to developing countries. 998 

The Dispute Settlement Body (DSB) of WTO found in 

September 1997 that India violated the TRIPS provision for non-

performance of its obligations. 999 India appealed against the said 

decision before the DSB. It contended that the requirements 

provided under the TRIPS Agreement could not be implemented by 

the developing countries until the transition date, which was January 

1, 2005. It also argued that the panel made a wrongful interpretation 

of the TRIPS provision as applied to developing countries. 1000 

Nonetheless, the appellate body still ruled in favor of the United 

States stating that as of January 1, 1995, the intellectual property 

rights measures adopted by India remains inadequate to meet the 

standards of TRIPS. 1001 Consequently, India was forced to pass 

intellectual property laws in accordance with the TRIPS Agreement 

to maintain and continuously receive trade benefits from GATT. The 

panel made some recommendations in requiring the Indian 

Government to comply with the TRIPS Agreement and in April 1999, 

the Patent Act of India was approved, placing India in full 

compliance with such recommendations. 1002 

<http://www. expressindia. comlfeldai/y/199 70813122 555213. html> at 10 November 
2007. 
997 Ibid. 
998 Ibid. 
999 Ibid. 
1000 See Notification of an Appeal, India-Patent Protection for Pharmaceutical and 
Agricultural Chemical Products, Oct. 16, 1997, WTIDS50!6 (1997) 
<http://www.ejil.org/journal/Vol9/No l /srlfrtj> at 09 November 2007 
1001 See Report of the Appellate Body, India-Patent Protection for Pharmaceutical 
and Agricultural Chemical Products, Dec. 19, 1997, WTIOS50/ABIR (1997) 
<http://www.sice.oas.org/DJSPUTE/wtoltripab.asp> at 09 November 2007. 

1002 Communication from the Permanent Mission of India, India-Patent Protection 
for Pharmaceutical and Agricultural Chemical Products, Apr. 16, 1999, 
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6.9 Opposition against the TRIPS Agreement 

The presumption of the WTO's promotion of unfair advantage 

to industrialized countries became the increasing concern of the 

developing countries particularly in relation to protection of patents 

over pharmaceutical products. Patent owners claimed that, the 

insufficient patent protection afforded to pharmaceuticals would 

cause revenue loss which would further lead to a loss of interest of 

innovators to conduct new drug research. 1003 Additionally, they 

further argued that inadequate patent protection over medicines 

would endanger the health of the public because it would lead to the 

proliferation of inefficacious or harmful drugs in the market without 

undergoing sufficient quality contro1 1004
. On the other hand, others 

argue that lack or inadequate patent system may increase trade 

competition and thus results to a lower drug prices1005
. Despite the 

effort of developed countries to acquire stronger patent protection on 

pharmaceuticals, many developing countries like India refuse to 

comply because of their preference of promoting health standards 

among their people rather than allowing the developed countries to 

advance their self-centered interest of gaining profits. 

India however strongly relies on generic drugs because it is 

more affordable than patented medicines considering the grave 

poverty of hundreds of millions among its citizens. This was the 

primary reason why she led the opposition against the conclusion 

and implementation of the TRIPS Agreement1006
. She has been 

recorded to have over one million HIV positive individuals, and most 

WTIDS50/10/Add.4 (1999). <http://www.sice.oas.org/dispute/wtoltrips.asp> at 10 
November 2007. 
1003 Gerald J. Mossinghoff, 'National Obligations Under Intellectual Property 
Treaties: The Beginning of a True International Regime' (2000) 9 Federal Circuit 
Bar Journal 591 , 599. 
1004 Doris E. Long and Anthony D'Amato (eds.), The AIDS Drugs Controversy, in 
International Intellectual Property (2000) 126. 
loos Ibid. 
1006 George K. Foster, 'Comment, Opposing Forces in a Revolution in International 
Patent Protection: The U.S. and India in the Uruguay Round and Its Aftermath' 
(1998) 3 UCLA Journal of International Law and Foreign Affairs 283, 308. 
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of them are indigent1007
. In this connection, the increase of drug 

prices as brought by the implementation of patent protection to 

pharmaceuticals may endanger the lives of many poor individuals 

considering the fact that prices of such drugs are up to four times 

less than the cost of the same drugs sold in Western countries1008
. 

She was also able to improve her bargaining position with the United 

States when it successfully improved its economy by 1995. 

Accordingly, it successfully delayed the implementation of the TRIPS 

Agreement1009
. 

Nonetheless, in reality the implementation of the TRI PS 

Agreement is inevitable on the part of the developing countries to 

avoid any possible retaliatory measures from the developed 

countries, which they (developing countries) can hardly cope with . 

Since TRIPS asks for a stronger IPRs protection to pharmaceuticals, 

producers in this industry who are from the developing countries 

seem to suspect that the underlying reason for the demand of 

developed countries led by the United States to revise or reform 

IPRs regimes is to maximize their profits. In any case this suspicion 

is tenable as its evidence can be observed during industrialization 

process when these industrialized countries make use of reverse 

engineering and methods to produce exact imitations of novel 

inventions. 1010 

6.9.1 Possible Denial of Access to Essential Medicines 

The adamant persuasion by the developed countries to 

enforce stronger IPRs protection subjects many developing 

countries to a disadvantage position . It is worth restating that, patent 

protection increases prices and this is what developing countries 

1007 Ibid 309. 
1008 Ibid 310. 
1009 Ibid 318. 
1010 See Harbaksh Singh Nanda, India's Commerce Minister Scores Effects of 
WTO TRIPS Accord (2000) Bureau of National Affairs 
<http://wtowatch.org/news/index.cfm?ID=2135> at 04 September 2007. 
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want to evade because they cannot afford the cost they have to 

incur in having strong IPRs regime. 1011 Patent protection to 

pharmaceuticals is an additional burden to developing economies 

because it would restrict their access to essential drugs. 1012 In 

addition, medicines tend to be unaffordable to people, especially 

those who live below the poverty line due to increase in prices and 

limited access. 1013 

Interestingly however pharmaceutical industries had lowered 

their product prices protected by patents to address the growing 

concerns of the least privileged countries yet the prices still remain 

unaffordable and more expensive than the generic medicines1014
. 

This proves that patent protection to drugs is not helpful to many 

developing economies. The health of the people must be given 

priority and it is of public interest that patent protection to intellectual 

property excludes protection on medicines for developing countries. 

6.9.2 Restricting Patent Protection for Pharmaceuticals in the 

Local Industry 

During the period when India was still under the control of 

British colony, 80-90% of patents granted in India were foreign-

owned while only about 10% were owned by Indian nationals. 

However, upon attaining independence, they weakened their IPRs 

protection, which proved to be effective in their economy, as local 

manufacturers of pharmaceuticals grew to contribute about 70-85% 

of medicines in the local market. 

So, based on India's experience, if protection of patents be 

afforded to pharmaceutical products, most of the patent grants will 

be owned and held by foreign enterprises, giving them the 

1011 See McCabe, 'above n 237, 54. 
1012 See World Health Organization, The World Health Report 1999: Making A 
Difference 210. 
1013 Tamar, above n 986, 601 . 
1014 Elliott, above n 979, A 11. 
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opportunity to monopolize drug production and prices. In effect, local 

pharmaceutical industries are usually generic drugs producers due 

to their inability to develop their own research and development 

facilities and to produce its own innovative processes, which would 

have become less competitive and likely to suffer losses. This 

fallout, has eventually led to massive unemployment in India's local 

pharmaceutical industry. 1015 

6.9.3 Non-realization of the Promised Transfer of Technology 
and Stimulation of Domestic Research and Development 

As emphasized in the preceding pages, an empowered 

patent management can do more harm than good to developing 

countries. It discourages the proliferation of technology transfer 

which in turn would hamper the growth and development of 

developing countries' R&D in the pharmaceutical sector. 1016 This is 

because the local pharmaceutical industry's backbone is the generic 

drug producers. Compared to their patented counterparts, generit, 

drugs can be bought at low prices which make them more saleable 

to the public, giving local production an economic boost. In light of 

this, developing countries become more competitive and may attain 

greater economic growth. 1017 As noted, developing countries with lax 

IPRs system have proven to gain more capability in undertaking 

innovative activities including the development of their own 

technology than those with stronger I PRs regime. In essence, patent 

system is ineffective to some extent for developing countries 

because it is more likely to impede their development of local R&D. 

1015 Adelman & Baldia, above n 989, 530. 
1016 McCabe, above n 237, 53; see a/so Lewis, above n 917, 893. 
101 7 Weissman, above n 586, 1119; see also Kirsten Peterson, Recent 
Development, Recent Intellectual Property Trends in Developing Countries' (1992) 
33 Harvard International Law Journal 277, 280. 
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6. 10 Conclusion 

This Chapter has clearly evaluated the various mechanisms of 

technology transfer in developing countries in the context of 

international trade, Intellectual Property Rights (IPRs) and foreign 

direct investment (FDI). 

While there is advanced technology development residing in 

developed countries as identified in this research thesis, there must 

be an effortless move in the think-tank corridor aimed at provoking a 

technology drive that would improve the quality of local technology 

without persistent reliance on foreign technology transfer from 

developed countries since the TRIPS Agreement mostly 

accommodates the demands and desires of the industrialized 

countries for higher international standards of protection by 

mandating the extension of their patentability to nearly all fields of 

technology recognized in developed country patent systems. 

Having said that, this Chapter concludes that foreign 

investment participation has been at a minimal level in developing 

countries due to political instability and undue competitive advantage 

that exist in the international trade, which derail successful 

technology transfer to developing countries hence it leads to fewer 

investors that would have been able to stimulate technology through 

foreign direct investment (FOi), effective national policies, 

international agreements and research and development 

(R&D).Since the TRIPS provisions do not meet the actual demands 

of many developing countries, they must maintain an efficient IPRs 

implementation, because a weak IPRs protection laws risks losing 

its own scientists and local innovators if their innovations and ideas 

are not adequately protected . 

It is worthy of note that, as this research thesis concludes, 

poor IPRs administration prevents potential investors from 
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plummeting FDls in high-technology that exist in developed and 

industrialized countries that relies on intellectual property rights 

hence foreign investors shy away from local manufacturing and give 

their attention to marketing and allocation of imported products. It is 

also observed in this research that a situation where a developing 

country's innovation is able to impact on the developed areas of the 

globe, its higher IPRs structures might result in a redistribution of R 

& D investments worldwide, hence if it takes place, there would be a 

better alternative even if the primary losses in such developing 

countries outweigh the primary benefits for developed countries. 

There are many ways by which IPRs can influence FOi, the 

correlations between them are most likely that companies could 

invest in countries with high qualities of IPRS due to low likelihood of 

copying results in an increased demand of protected goods hence 

better quality IPRs might result in transnational corporations' 

transferring from overseas manufacturing to licensing. 

it is now seen as it concludes that south European countries, 

Russia and other CEE countries like Slovenia, the Czech Republic, 

Hungary, Poland and Romania and some Latin American countries 

such as Brazil, Argentina, Chile and Mexico, along with Costa Rica, 

Venezuela and Uruguay and other countries like Malaysia, South 

Africa and Turkey are grouped as countries with moderate 

technological activity while heavy industrial countries like China, 

India and Egypt and countries with strong export orientations or 

strong TNC dependence like Thailand and Indonesia and small 

industrial economies too with weak export performances like 

Panama, Jamaica, Sri Lanka, Bolivia or Kenya are grouped as 

countries with low technological activity. All the countries classified 

as "least developed countries" by the United Nations (UN) and other 

countries such as Bangladesh, Pakistan and Nepal from South Asia, 

and Albania from East Europe and El Salvador from LAC are 

identified as extremely low or no significant technological activity 
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while high technological activity are the United States, Taiwan, 

South Korea, Singapore, Hong Kong, and developed European 

countries like Germany, France, etc. 

It is striking to note in this conclusion that since patent system 

is crucial to the achieving of higher levels of social and economic 

developments in developing countries, patent systems were 

formulated to meet international standards while prior to the TRIPS 

Agreement, patents laws were established and adopted based on 

patents laws of their colonial masters that influenced the economic 

base of their economies at that time or laws under WIPO. 

Consequently, while there were significant amendments in patent 

systems in developing countries to comply with the TRIPS 

Agreement, the growth of technological capacities in developing 

countries can be achieved through a sound and competent patent 

system. Interestingly, since patents are necessary for the 

enhancement of technology transfer in developing countries, 

adequate consideration must be given on the degree of patent 

protection they could receive for their technologies, and such 

considerations must be directed to factors such as the political and 

economic situation, state of investment, and laws involving taxation 

and foreign investments. Thus, individual experts endowed with the 

ability to pass technical know-how should transfer technology locally 

instead of transferring their innovations to developed countries to the 

outright disadvantaged of their developing countries of origin. 
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CHAPTER SEVEN: CONCLUSION 

7.1 Summary of Findings 

Having examined critically the transfer of technology from 

developed to developing countries through international trade using 

the TRIPS provisions as mechanism of analysis in this research 

thesis, it is significant to raise the following points as the crux of 

findings, which are the primary thrust of this research, summarized 

as follows: 

(1) That intellectual property rights (IPRs) protection is 

obviously important in FDI, licensing decisions, and technology 

transfer to prevent unauthorized imitation, piracy and illegal use of 

new knowledge or technology, and encourage research and 

innovation among other things. The consequences of IPRs however 

differ from one country and/or industry to another. This applies to all 

countries and industries in both developed and the developing 

countries; 

(2) That the petiormance of the current intellectual property 

rights system as regulated by the TRIPS Agreement in facilitating 

technology transfer and foreign direct investments (FDls) to 

developing countries is such a complicated subject that can neither 

be absolutely praised nor completely dismissed and to that extent, 

the TRIPS Agreement has the potentials of actually achieving its 

stated goals in a more balanced way if it is subjected to some 

amendments in some specific areas that mostly generate contention 

between mostly developed countries on one hand and most of the 

developing countries on the other; 

(3) That in the course of establishing this need, it has been 

explained how such provisions effectively restrict the transfer of 

technology to developing countries by making the process rigorous 
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more than necessary, which renders the actual acquisition of the 

technology extremely difficult due to high cost among other 

impediments; 

(4) That legal frameworks such as anti-trust law, effective 

local competition regulatory policies and more dynamic compulsory 

licensing process should be formulated and properly implemented. 

Also some seemingly very good provisions in the TRIPS Agreement 

e.g. Article 66.2, which requires developed countries to help facilitate 

transfer of technology by providing incentives to industries, should 

be made more operational as well; 

(5) That there is also a need for dealing with developing 

countries more as individual countries than as a group, because 

while a particular approach to a particular country proves beneficial it 

may not necessarily be so in the case of another. In some 

developing countries, like those belonging to the Andean Community 

for instance, due to inadequate access to technological know-how, 

compulsory licensing is not effective. Instead, these countries 

consider the implementation of anti-competitive policies to be more 

effective in curbing right holders' market power. Furthermore, the 

seemingly wide and overbearing power accorded to patent holders, 

which they could easily manipulate to the extent of monopoly, would 

certainly continue to work against the interests of especially the 

least-developed countries. Also until this is reviewed the notion that 

the TRIPS Agreement adversely affects the developing countries 

would remain to a large extent justified; 

(6) That the Agreement's silence on the possible dividends to 

be received by the developing countries under the provision against 

discrimination on the availability of patents regardless of the field of 

technology, place of invention or the origin of the product, whereas it 

maintains that of the developed countries, would (unless reviewed) 

also supports the view that the TRIPS Agreement is simply a tool 
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used as a means to advance the interest of the developed countries 

primarily; 

(?)That despite the fact that the majority of the developing 

countries continue to grant more patents to foreign enterprises than 

their own nationals and many of them maintain strong IPRs 

protection, there is no commensurate practical moves by their 

developed counterparts with respect to the amount and quality of 

technology transferred. This also justifies the largely negative 

perspective held against the fairness of the TRI PS Agreement; 

(8) That the enforcement of patent protection on some 

industrial products such as pharmaceuticals may induce advanced 

countries to impose excessive royalties on technologies allocated to 

the developing countries. The case of India shows how much a 

developing country could fight for the welfare of its nationals. The 

grant of exception for some countries in some specific 

circumstances like South Africa is not an adequate solution for the 

increasing health problems faced by many developing economies 

today. The industrialized countries are under at least moral duty to 

weigh the desperate need of many poor individuals against their 

profit-oriented interests. Moreover, the evident international trade 

imbalance, which is aggravated by some of the measures taken by 

some developed countries would not foster the concept of free trade 

but rather cause further trade restrictions; 

(9) That foreign investment participation has been at a 

minimal level in developing countries due to political instability and 

undue competitive advantage that exist in the international trade, 

which has derailed successful technology transfer to developing 

countries hence it has less to fewer investors that would have been 

able to stimulate technology through foreign direct investment (FOi), 

effective national policies, international agreements and research 

and development (R&D).Since the TRIPS p ovisions do not meet the 
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actual demands of many developing countries, they must maintain 

an efficient IPRs implementation, because a weak IPRs protection 

laws risks losing its own scientists and local innovators if their 

innovations and ideas are not adequately protected; 

(10) That while there were significant amendments in patent 

systems in developing countries to comply with the TRIPS 

Agreement, the growth of technological capacities in developing 

countries can be achieved through a sound and competent patent 

system. Patents are necessary for the enhancement of technology 

transfer in developing countries, adequate consideration must be 

given on the degree of patent protection they could receive for their 

technologies, and such considerations must be directed to factors 

such as the political and economic situation , state of investment, and 

laws involving taxation and foreign investments. Thus, individual 

experts endowed with the ability to pass technical know-how should 

transfer technology locally instead of transferring their innovations to 

developed and industrialized countries; 

(11) That poor IPRs administration prevents potential 

investors from plummeting FDls in high-technology that exist in 

developed and industrialized countries that relies on intellectual 

property rights hence foreign investors shy away from local 

manufacturing and give their attention to marketing and allocation of 

imported products. As it is observed in this research that a situation 

where a developing country's innovation is able to impact on the 

developed areas of the globe, its higher IPRs structures might result 

in a redistribution of R & D investments worldwide, hence if it takes 

place, there would be a better alternative even if the primary losses 

in such developing countries outweigh the primary benefits for 

developed countries. There are many ways by which IPRs can 

influence FOi, the correlations between them are most likely that 

companies could invest in countries with high qualities of IPRS; 
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(12) That it is a common knowledge that developing countries 

view competition regulation guardedly because there are certain 

issues wherein business activities may result in dilemmas in ties 

regarding international trade and the reactions of countries to such 

activities. Even if competition has the effect of supplying more 

quality goods at competitive prices, the effects vary in economies, 

depending on who is at an advantage or at a disadvantage. When 

competition is localized in a domestic economy, then the collapse of 

the puny firms are equivalent to advantages for the more dominant 

and productive firms in the economy. Nevertheless, if the gainers 

are the Multinational Companies; 

( 13) That a technology patent holder usually prefer the 

internalized mode of technology transfer especially in the developed 

countries in order to avoid the risk of having many competitors in the 

world market and the areas where technology changes rapidly. And 

since there are always barriers to technology transfer, that explains 

why transnational companies are not assured of the success of the 

technology transfer process even if most of its advantages are 

evident in developed countries. Governments in developing 

countries have the authority to regulate technology transfer: the 

opening up of developing countries to liberalization and hence 

technology applying effective laws and national policies that would 

enable the process; and 

(14)That finally, it is nonetheless obvious that, regardless of 

whether or not the developing countries' participation in the 

international patent system is beneficial to them or not, it would 

affect them anyway in one way or the other because international 

patent system regulates the activity of obtaining patent protection 

internationally since developing countries such as Argentina, Brazil, 

India, South Africa, Indonesia, Zimbabwe. Morocco to mention a few 
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could risk being undermined directly or indirectly as such that they 

could a sanction imposed against their interest. This therefore 

makes the option of sustained advocacy for TRIPS review to be 

more realistic. 

7.2 Conclusion 

The preceding chapters have dwelt on a lot of issues with a 

view to harnessing all relevant information to extensively and 

critically explain the mainstream perspective of the developing 

countries on intellectual property rights and technology transfer in 

international trade. 

Though a substantial part of developing countries' mainly negative 

perspective on issues designed to regulate technology transfer are 

to a large extent vindicated, it is however apparent that the process 

has been unjustly blamed as a scapegoat by a lot of such countries 

in order to cover up their lapses and failures in affecting 

technological development in their respective countries. 

Though it is obvious that, the subject treated herewith is increasingly 

attracting more literary attention, this PhD thesis has been 

particularly concerned with a need to introduce more measures to 

actually affect tangible and more widely beneficial diffusion of 

technology and wealth distribution. It is perhaps in the interest of the 

whole system that, despite the practices of the developed countries 

that prompt such skeptics from developing countries, there is still 

high expectation and hope that, the process of technology transfer (if 

approached with more sense of objectivity) can actually affect 

dramatic changes in the fortunes of many if not all countries world 

over. 

In view of this, this PhD thesis concludes, as policy actions for 

developing counties in particular must observe, briefly as follow that: 
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• .Technology transfer can only be successful if both the 

transferor and the transferee share the responsibilities 

attached to the transfer process; 

• There is need for the development of accurate measures 

aside from econometric analysis to determine the real cost 

and benefits derived from the transfer; 

• .IPRs need to be clearly defined in order to ascertain if it 

restricts/limits or if it encourages transfer; 

• . Patents have to a considerable extent restricted the use of 

technology in developing countries; 

• .The failure of TRIPS Agreement in enhancing technology 

transfer is manifested in empirical studies, so governments in 

developing countries must take this into consideration ; 

• The ability of transfers to increase FDI is uncertain; and 

• .Social considerations need to be considered in reviewing the 

process of technology transfer to developing countries. 

In the light of the above, this research thesis concludes 

broadly under the following sub headings below that: 

7.2.1 Shared Responsibility in Technology Transfer 

Technology transfer could successfully occur in developing 

countries that are prepared for the changes that new 

technology brings. They must also see beyond the transfer of 

the technology as cu lminating when the transfer takes place. 

This process entails technological support in order to enable 

them to operate the technology to a level that will outweigh 

the costs they incurred in the process. Coordination is 

therefore a pre-requisite in order for technology transfer to 

succeed. This can only be done when technology is carefully 

embedded in the socio-economic context of developing 

countries through a process of integration of its human skills, 
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domestic economy, legal framework and appropriateness of 

the technology in relation to the needs in productivity. 

The moral principle of technology transfer is that the 

transferor and the transferee should have mutual benefits 

from the process. From the standpoint of the developed 

countries, it will drive exports up thereby increasing gross 

national product and fuelling further inventions. On 

developing countries side, it serves as a means to attain 

economic development at a faster phase. The failure in the 

process would lead to mutual detriment of the two as well as 

in terms of depletion of their resources. The ability of the 

transferor and the transferee to contribute jointly on the task 

is the first link that needs to be established; 

7.2.2 Development of Accurate Measures of the Impact of 

Technology Transfer 

The limitations of measures such as econometric analysis in 

ascertaining the accurate cost and benefits derived from IPRs 

needs to be addressed. For instance, a measure that also 

includes the socio-economic condition of the countries 

involved in the process needs to be integrated in order to 

provide an accurate picture of the impacts of the technology 

transfer. Furthermore, effects need to be measured both in 

the short-run and in the long-run in order to create a reliable 

breakdown of the benefits. Moreover, measures should also 

take into consideration the international and local 

environment as a backdrop of the technological innovation 

vis-a-vis the interplay of actors in relation to international 

regimes such as TRIPS and IPRs; 
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7.2.3 The Twofold Effects of IPRs 

Since empirical studies showed that IPRs are unpredictable 

on its impact on the developed and developing countries 

particularly in increasing technology transfer, its impact on 

costs is significant. It is a double edged sword that increases 

the flow of information at a higher cost that developing 

countries may not be able to afford . Consequently, the idea of 

steering these two factors in the same direction appears to be 

problematic; 

7.2.4 Disputes on Patenting 

Patenting which could have encouraged the increase in the 

number of patented products and technology in developing 

countries has proved to be faulty. Due to the lack of funds to 

finance the development of inventions, most inventors in 

developing countries are forced to sell their patents to foreign 

investors who are willing to buy and develop their discoveries. 

The implications of this is severe for developing countries -

industrialized countries will be selling them technologies that 

they could have owned in the fi rst place and at a much higher 

cost because of royalty; 

7.2.5 Failure of TRIPS to Enhance Technology Transfer 

It is obvious that TRIPS was formed by countries in order to 

create an enabling environment that facilitates technological 

transfer. This includes among others the provision for IPRs 

and patenting. However, empirical evidences suggest that it 

has actually shown detrimental effects to the transfer of 

technology. This is because the provisions contained in 

TRIPS such as Articles 6, 7, 27, 31 , 38 and 40 have swayed 

firms to be monopolistic and in the process retain control on 
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the transfer of technology. The Anti-competitiveness 

stipulated in TRI PS has therefore created a plethora of 

domino effects that included legal impediments to the 

transfer. Thus, while discrimination was discouraged, 

evidence shows that there was an increase in the exploitation 

of developed countries that led to their advancement to the 

detriment of developing ones; 

7.2. 6 Technology Transfer and FDI Flow 

Theoretically, TRIPS was supposed to increase technology 

transfer which then would increase Foreign Direct Investment 

(FOi). However, TRIPS has failed to deliver the increase in 

the number of transfers from developed to developing 

countries. Consequently, this has led to the failure in the 

increase of FOi. From the studies shown in this PhD thesis, 

results indicated that IPRs and TRIPS have empowered the 

FOi of industrialized countries among themselves but have 

reflected negatively on developing countries. This occurred 

because of the uneven power wielded by these two actors. 

The responsibility, however, is not only burdened on the 

developed countries. To a large extent, developing countries 

have to provide the groundwork for the transfer by ensuring 

that training programs to enhance technical skills were 

established, political and economic stability are guaranteed 

and the type of technology is appropriate to the needs of the 

country. 

On the other hand, the one-sided power wielded by the 

producers of technology is apparent in the discussion. Instead 

of using this power to facilitate easier transfer and integration 

in the national market of developing countries, the producers 

of technologies raised their prices and limited their access to 



the technology and in certain areas they did not fully disclose 

the extent of the technology attributes. 

Conversely, developing countries do not have the means to 

alter their position at will. It is thus, the responsibility of 

international actors such as the WTO to address and enforce 

measures that will balance the power between them and their 

developed counterparts. This includes amendments on 

TRIPS and IPRs with particular attention to the economic 

benefits of transfers on developing countries; and 

7.2. 7 Social Considerations in Technology Transfer 

Technology operates within a complex environment of 

people, policies and outside actors who are all crucial in its 

implementation. Moreover, culture and social norms are 

important considerations just as human resources and skills 

need to be integrated into a given technological innovation. 

Suffice it to say, most technology transfers conducted have 

ignored the context where technology would be entrenched. 

Moreover, the stability and potency of the political system is 

also a substantial part of the process. For instance, how 

political institutions enforce the IPRs in a country and how 

patents are encouraged or ignored can have serious 

implications on the effectiveness of technology as well as the 

willingness of firms to sell in that country. 

In conclusion, this study showed that while technological transfers 

can hypothetically alter the economic conditions of developing 

countries, significant evidences show that certain impediments have 

curtailed the realization of this goal. Developed countries have not 

done enough to arrest the skyrocketing of products' prices, and have 

effectively worked to limit the use of technology and do not assist the 

developing countries in providing the necessary support system. 
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Developing countries on the other hand, have shown considerable 

weaknesses in terms of creating environments that encourage 

technology transfer, lack enough initiatives for training and capacity 

building for their human resources, and are in most cases politically 

and economically unstable, which have collectively resulted in their 

failure to cultivate inventions. International organizations such as the 

WTO through TRIPS have legal as well as moral responsibilities to 

level the playing field of technology transfer, which is necessary to 

strike a balance in sharing the system's dividends between 

developed countries and their developing counterparts. Yet enough 

actions have not been taken so far in this regard . 

Ultimately, this study serves as a reference point in exploring 

the roles, significance, legal aspects and concepts underpinning 

technology transfer in local and international levels. With emphasis 

on developing countries, governments and policymakers will have a 

basis in decision-making, solving issues in relation to international 

trade and the process of technology transfer, and for better 

opportunities in overcoming the weaknesses of international policies. 

It also provides information about the process and the implications of 

laws that govern technology transfer. 

It also observes that, though developing countries had 

achieved political independence, the majority if not all of them 

continue to be economically dependent on industrialized countries 

due to their inability to get rid of the negative colonial legacies left by 

their former colonial masters. 

Moreover, against the notion that TRI PS Agreement in its 

current form compounds the economic and political problems of 

many developing countries (as proved throughout in this thesis), this 

study maintains that, in order to realize the full dividends of 

technology transfer in a balanced sharing formula between both 

developed and developing countries, there is a need to restore or 
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even build a considerable credibility around the whole scheme, 

which could win back the confidence of most of the developing 

countries in it. 

Finally, despite the highly exhaustive nature of this study, it is 

noteworthy that additional studies may be needed to extend these 

results to more countries. Also, the relationship between technology 

and corporate performance is similarly a key issue that is largely 

beyond the scope of this study. Given the importance of both 

technology as a competitive advantage and national preparedness 

as key factors, these issues clearly call for additional analysis. 
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