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Abstract 

The objective of this thesis is to explore, using empirical evidence, the effect of 

recent corporate governance reforms in Australia.  The Australian Securities 

Exchange (ASX) implemented a code of corporate governance in 2003 which has 

been regularly revised.  The thesis focuses on this semi-voluntary code of 

corporate governance, exploring how it has resulted in changes in corporate 

behaviour and its effectiveness at improving board performance.  By interviewing 

directors and other company officers, as well as reviewing published evidence of 

companies’ corporate governance systems, the thesis builds theory regarding 

corporate governance and its regulation founded closely upon empirical data.   

The thesis finds that the contemporary role of the board is complex: collaboration 

with management may be more important to effective board function than 

monitoring.  Open dialogue between board and management is the key to an 

effective board, a process that enables it to fulfil its multiple roles.  The role of the 

board can change over time and is dependent on company circumstances.  

Directors, in fulfilling their legal duty to act in the best interests of the company 

balance the interests of different stakeholders.  This involves incorporating these 

interests into operational strategies to improve long-term sustainability. 

Using specific recommendations of the Australian corporate governance code as 

regulatory case studies, the thesis finds that the flexibility of the ASX corporate 

governance code is vital in permitting companies to create tailored solutions to 

their governance needs.  The provisions of the code that require regular review of 

corporate governance and setting of targets are some of the most effective 

because they keep corporate governance structures and processes alive and 

relevant.  Corporate governance codes appear to influence behaviour through the 

internalisation of processes rather than through external pressure based directly 

on corporate disclosures.  Indeed, understanding the interplay between soft 

regulation and its institutional environment is essential to effective policy making.  

Voluntary regulation relies on tapping into this institutional environment to 

provide incentives for desired behaviour.  In doing so it builds on and enforces 

emerging norms of behaviour and entrenches them into corporate culture 

through a slow process of change management. 
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1 Introduction to Thesis 

Recent years have shown that large and powerful companies can collapse very 

suddenly causing great damage to national economies and the livelihoods of the 

people who work and invest in them.  As a consequence, corporate governance 

has become a regular issue on most government policy agendas.  Corporate 

governance regulation, which can include both hard law and softer forms of 

regulation, has been through several cycles of reform and yet collapses continue 

to occur.  Codes of corporate governance have been implemented in most 

developed countries recommending detailed governance frameworks for 

publically listed companies.1   The latest reforms, post-global financial crisis, 

provide renewed focus on the board of directors and its role in corporate 

governance.2    

The objective of this thesis is to explore, using empirical evidence, the effect of 

recent corporate governance reforms in Australia.  The Australian Securities 

Exchange (ASX) implemented a code of corporate governance in 2003 which has 

been regularly revised, the third edition published in March 2014.  The thesis 

focuses on this semi-voluntary code of corporate governance, exploring how it 

has resulted in changes in corporate behaviour and its effectiveness at improving 

board performance.  By interviewing directors and other company officers, as well 

as reviewing published evidence of companies’ corporate governance systems, 

the thesis builds theory regarding corporate governance and its regulation 

founded closely upon empirical data.   

An understanding of the role of the board across different contexts is essential in 

both setting regulatory policy and assessing regulatory effectiveness.  This thesis 

proceeds on the assumption that to be effective, regulation should facilitate and 

                                                           
1  D Seidl, P Sanderson and J Roberts, ‘Applying the ‘comply-or-explain’ principle: 

discursive legitimacy tactics with regard to codes of corporate governance’ (2013) 
17(3) Journal of Management and Governance 791-826;  Weil, Gotshal & 
Manges, Comparative Study of Corporate Governance Codes Relevant to the 
European Union and its Member States (European Commission, 2002) 22. 

2  G Kirkpatrick, ‘Corporate Governance Lessons from the Financial Crisis’ (OECD, 
2009). 
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encourage good board performance as well as deter poor practices.3  In exploring 

what directors do day-to-day and the structures and processes they use to fulfil 

their responsibilities, the thesis develops theory regarding the modern role of the 

board of directors.  It also develops theory regarding the mechanisms of soft 

regulation by throwing light on the processes through which corporate 

governance codes can lead to changes in behaviour.   

I chose this topic for my thesis because I am interested in the practicalities of 

corporate governance and the impact of law and regulation on society.  As a 

solicitor in London in the late 1990s I reviewed the 1998 Hampel Report and 

became interested in the concept of voluntary regulation and the question of 

whether and how it can be persuasive enough to change corporate behaviour.  

My early research at the Centre for Corporate Governance at UTS required me to 

read numerous corporate governance statements in annual reports and left me 

sceptical as to their usefulness to investors.  When I started this thesis, academic 

research on the theory behind ‘comply or explain’ corporate governance codes 

was very scarce, as was academic justification of their content.4  Other than 

several surveys of compliance rates, it is still true that ‘very little scholarly 

research has been carried out on how the comply-or-explain mechanism functions 

in practice’5.  As my research career progressed and I interviewed corporate 

directors, the leading theory behind corporate governance and its regulation, 

agency theory, appeared to have little in common with the realities of board 

practice.   

This thesis aims to review the theories behind corporate governance codes and 

the role of the board by exploring how one such code (the ASX Principles of 

Corporate Governance) functions in practice.  The aim of the thesis is to explore 

the following research questions: 

                                                           
3  R Adams, B E Hermalin and M S Weisbach, ‘The Role of Boards of Directors in 

Corporate Governance: A Conceptual Framework and Survey’ (Working Paper 
Series, Center for Responsible Business, UC Berkley, 2008) 44. 

4  At the time I could only find a working draft of I MacNeil and X Li, ‘Comply or 
explain: Market discipline and non-compliance with the combined code’ (2006) 
14(5) Corporate Governance: An International Review 486–496. 

5  Seidl et al, above n 1, 792; R V Aguilera and A Cuervo-Cazurra, ‘Codes of Good 
Governance’ (2009) 17(3) Corporate Governance: An International Review 376-
387. 
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1. What is the modern role of the board in corporate governance 

and   

2. How does soft regulation facilitate fulfilment of that role? 

The first research question is exploratory - it asks ‘what is the role of the board’, 

an open question but also a theoretical question which may be answered 

descriptively.  This broad exploratory research has a specific purpose – its 

conclusions as to the modern role of the board have direct consequences for the 

effectiveness of corporate governance regulation.  If the objective of corporate 

governance regulation is to facilitate the board in fulfilling its role in directing the 

company, understanding the nature of the role of the board is vital in setting 

effective regulatory policy. The second thesis research question follows directly 

from the first but is more explanatory and policy-focused - it is searching for 

operational links between the role of the board and corporate governance 

regulation. 6  

1.1 The Role of the Board 

This thesis explores the modern role of the board of directors against a 

background of regulatory reforms designed to improve board performance.  

Boards exist to manage, direct, supervise and advise. They lead and represent the 

company and ensure that it is accountable to its shareholders and other relevant 

stakeholders.  This thesis explores the many different theories behind these board 

roles and their consequences for regulatory design.   

Agency theory posits the board as the shareholders’ agent, protecting 

shareholders from managerial misbehaviour in circumstances where they are not 

in a position to monitor and control management themselves.  In contrast, 

stewardship theory paints managers as trustworthy individuals who need to be 

empowered to act on behalf of the organisation.  Other theories, discussed in 

more detail in Chapter 4, focus on the board’s role in providing skills, resources 

and strategic direction.  Many scholars have noted the potentially competing 

demands placed on directors: to balance compliance and performance, to 

monitor the present while preparing for the future, to act as both advisor and 
                                                           
6  R K Yin, Case Study Research: Design and Methods (SAGE Publications, 4th ed, 

2009). 
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guard.7  The dilemma for regulatory policy-makers is how to facilitate the 

fulfilment of these different roles when they may conflict with each other. 

Certainly it is clear that the role of the board is multi-faceted and may change 

over time and in different circumstances.8  The argument behind this thesis is that 

we need to better understand the dynamic nature of the role of the board, if we 

are to design effective regulation that will enhance board performance. 

In response to board failures, regulatory reforms have proliferated across many 

countries and yet some of their provisions remain controversial in terms of their 

effectiveness.9  There is little empirical backing for many of these reforms.  Indeed 

it is argued that the strong focus on agency theory and improving the monitoring 

capacity of the board may be detrimental to other important board functions.10  

The aim of this thesis is to better understand the conditions that foster good 

board performance and the role of regulation, particularly codes of corporate 

governance, in creating those conditions. 

1.2 Soft Corporate Governance Regulation 

Most developed countries now have a corporate governance code that applies to 

companies listed on the national stock exchange.11  The legal status of these codes 

varies from country to country but in most cases they would not be classed as 

hard law, rather they exist as forms of ‘soft law’ such as stock exchange rules, 

                                                           
7  F G Hilmer and R I Tricker, An Effective Board, From the company director manual 

(Pearson/Prentice Hall 1991 Sydney) cited in T Clarke, International Corporate 
Governance: A comparative approach (Routledge, 2007) 34. 

8  M D Lynall, B R Golden and A J Hillman, ‘Board Composition from Adolescence to 
Maturity: A Multitheoretic View’ (2003) 28(3) Academy of Management Review 
416, 416. 

9  C M Dalton and D R Dalton, 'Boards of Directors: Utilizing Empirical Evidence in 
Developing Practical Prescriptions' (2005) 16 British Journal of Management S91-
S97; R Romano, ‘The Sarbanes-Oxley Act and the Making of Quack Corporate 
Governance’ (2005) 114(7) The Yale Law Journal 1521-1611.   

10  D C Langevoort, ‘The Human Nature of Corporate Boards: Law, Norms and the 
Unintended Consequences of Independence and Accountability’ (2001) 89(4) 
Georgetown Law Journal 797-832. 

11  Eg, in 2004, the OECD reported that ‘since the [OECD] Principles were agreed in 
1999, some 30 codes or principles have been established in the OECD area’, see 
OECD, Corporate Governance: A Survey of OECD Countries (2004) 43-51. The 
European Corporate Governance Institute maintains a list of corporate 
governance codes that includes codes applicable to over 90 nations, available at 
<http://www.ecgi.org/codes/all_codes.php>. 



5 
 

codes, standards or recommendations.12  They deal with the practical aspects of 

corporate governance such as the composition of the board of directors; its role 

and responsibilities; and communications with shareholders.  Scholars have 

recognised that academic research has lagged behind the development of codes 

of corporate governance meaning that codes are not necessarily based on a sound 

understanding of the role of the board and its influence on company 

performance.13  There is only scattered academic work questioning the substance 

and content of corporate governance codes and whether, and in what 

circumstances, adoption of recommended practices has valuable outcomes for 

corporations and their stakeholders.14  As Finegold et al put it, ‘there is, at best, 

weak guidance for policymakers on what governance practices will lead to more 

effective firm performance’.15 One of the practical aims of this thesis is to develop 

recommendations to assist future policy-making.  

The thesis explores two factors impacting on the effectiveness of regulation (1) its 

content; and (2) its mechanism.  Even if all of the recommended structures and 

processes in a corporate governance code were guaranteed to improve board 

performance, is a voluntary ‘comply or explain’ mechanism strong enough to 

instigate change?  Seidl states: ‘Although codes of corporate governance have 

come to be widely used as a mode of regulating corporations, our understanding 

of how they function is still rather limited’.16 The Organisation for Economic Co-

operation and Development (OECD) made the statement that:  

                                                           
12  See A Keay, ‘Comply or Explain: In need of Greater Regulatory Oversight’ (2014) 

34(2) Legal Studies 279-304. 
13  Eg, Seidl et al, above n 1; D Seidl, ‘Standard Setting and Following in Corporate 

Governance: An Observation-Theoretical Study of the Effectiveness of 
Governance Codes’ Organization (2007) 14(5) 705-727; Aguilera and Cuervo-
Cazurra above n 5, 376. 

14  D Finegold, G S Benson and D Hecht, ‘Corporate Boards and Company 
Performance: review of research in light of recent reforms’ (2007) 15(5) 
Corporate Governance: An International Review 865-878; Romano, above n 9; L E 
Ribstein, ‘Market vs Regulatory Responses to Corporate Fraud: A Critique of the 
Sarbanes-Oxley Act of 2002’ (2002) 28 Journal of Corporate Law 1. 

15  Finegold et al, above n 14, 865. 
16  D Seidl, ‘Regulating Organizations through codes of corporate governance’ 

(Working Paper No. 338, Centre for Business Research, University of Cambridge, 
December 2006). 
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Although voluntary codes and principles have the advantage of 

maintaining flexibility and avoiding excessive and costly legal and 

regulatory measures, the question of their effectiveness does arise.17 

This sums up the balance that most corporate governance regulation is aiming to 

achieve between permitting flexibility and yet encouraging change.  It is generally 

acknowledged that corporate governance is an area where it is not appropriate to 

take a ‘one-size fits all’ approach.  This is because the optimal structures and 

processes for any particular company will depend on contingencies such as size, 

ownership structure, industry and maturity.18  As a consequence, regulation is 

designed to give a high level of discretion to companies in terms of whether or not 

they adopt recommended practices.  Most codes of corporate governance 

operate on the basis of requiring disclosure rather than mandating specific 

practices.  Companies must explain if they do not adopt a particular practice but 

are permitted to choose, a mechanism known as ‘comply or explain’ or ‘if not, 

why not’.  Corporate governance regulation is an area where the regulatory ‘rules 

versus principles’ debate is often aired.  Some countries take a more prescriptive, 

rules based approach and others rely on voluntary or semi-voluntary principles.  

This thesis will explore some of the theories behind the different methods of 

regulating corporate governance, particularly the use of codes of best practice.  Its 

aim is to develop through empirical study, knowledge of how some of these new 

soft regulatory mechanisms come to change behaviour. 

1.3 Research Methodology 

Many researchers have attempted to draw a relationship between corporate 

governance practices and financial performance with inconclusive results.19  This 

is not surprising considering the complex interaction of factors that lead to a 

firm’s financial results.  As a result, there have been repeated calls for ‘the use of 

                                                           
17  OECD, above n 11, 52. 
18  Lynall et al, above n 8. 
19  See, eg, A Levrau and L Van den Berghe, ‘Corporate Governance and Board 

Effectiveness: Beyond Formalism’ (Vlerick Leuven Gent working Paper Series 
2007/03); G C Kiel and G J Nicholson, ‘Board Composition and Corporate 
Performance: how the Australian experience informs contrasting theories of 
corporate governance’ (2003) 11 Corporate Governance: An International Review 
189-205, 190. 
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a more in-depth, qualitative approach involving the direct study of boards and 

contact with corporate directors’.20   

This thesis builds on this stream of mostly management research into board 

process and dynamics by taking a novel approach of viewing board function 

through a regulatory lens.  It focuses on the ASX Corporate Governance Principles 

and Recommendations (ASX Principles) and takes specific code recommendations 

as case studies to explore their implementation across a sample of Australian 

corporations.  It compares the intended effect of the recommendations with their 

actual effect, in doing so comparing the role of the board envisaged by the 

regulator against the actual role carried out in practice.  The thesis takes the view 

that code effectiveness should be measured, not through compliance levels, but 

by assessing whether positive changes in corporate behaviour can be identified 

that improve the governance of corporations.  

The thesis takes an in-depth look at the effect of four areas of Australia’s 

corporate governance code: (1) board structure and composition; (2) board 

evaluations; (3) gender diversity; and (4) corporate responsibility, by exploring 

how companies implement specific code recommendations and why.  The four 

topic areas were chosen because they reflect the trajectory of my work at the UTS 

Centre for Corporate Governance.  In my nine years as a Research Associate at the 

Centre I personally managed several research projects which raised questions 

about the effectiveness of corporate governance regulation: 

 The Changing Roles and Responsibilities of Company Boards and Directors 

– a linkage project funded by the Australian Research Council and law firm 

Dibbs Abbott Stillman which explored the role of the board following the 

publication of the first edition of the ASX Principles.21 

 Board Performance and Effectiveness – commissioned by the Australian 

Council of Superannuation Investors which examined the use of board 

                                                           
20  R Leblanc and M S Schwartz, ‘The Black Box of Board Process: gaining access to a 

difficult subject’ (2007) 15(5) Corporate Governance: An International Review 
843-851, 844.  See also Langevoort, above n 10, 832. 

21  See A Klettner, T Clarke and M Adams, ‘Corporate governance reform: An 
empirical study of the changing roles and responsibilities of Australian boards and 
directors’ (2010) 24 Australian Journal of Corporate Law, 148-176. 
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performance evaluations in Australian companies and the value to 

investors of disclosures about board evaluation;22 

 Steering Sustainability – commissioned by Catalyst Australia which 

explored the board’s role in leading and implementing corporate 

responsibility strategy;23 and 

 The 2012 Australian Census of Women in Leadership – commissioned by 

the Australian Government’s Equal Opportunity in the Workplace Agency 

and sponsored by Australia New Zealand Bank - which surveyed the 

number of women on boards and in executive teams in light of the 2010 

amendments to the ASX Principles promoting gender diversity.24 

Each project received funding from an external partner who led the direction of 

the research.  I was the core researcher for each project, guided by my supervisor 

Professor Thomas Clarke.25  For each project, I personally collected a large amount 

of empirical data.  It was the collection of this data and the parallels that I could 

see emerging between these distinct projects that inspired me to write this thesis.  

In this thesis I draw on some of the raw data collected for each project to inform 

my own research questions. Where necessary, I have the permission of each 

external partner to use the raw data in this way.  Some but not all of the data has 

been published within the research reports for each project.  However, the 

interpretation of the data in this thesis is entirely original as the data is being used 

                                                           
22  See T Clarke and A Klettner, ‘Board Performance and Effectiveness’ (Australian 

Council of Superannuation Investors, 28 October 2010) available at 
<http://www.acsi.org.au/research/research-reports.html>.  Also A Klettner and T 
Clarke, ‘Board Evaluation Post-Financial Crisis’ (2011) 63(4) Keeping Good 
Companies 200-206. 

23  A Klettner, Steering Sustainability (Catalyst Australia, December 2012) available 
at <http://www.catalyst.org.au/campaigns/full-disclosure/126-steering-
sustainability>.  See also A Klettner, T Clarke and M Boersma, ‘The Governance of 
Corporate Sustainability: Empirical Insights into the Development, Leadership and 
Implementation of Responsible Business Strategy’ (2014) 122(1) Journal of 
Business Ethics 145-165. 

24  T Clarke, B B Nielsen, S Nielsen, A Klettner and M Boersma, 2012 Australian 
Census of Women in Leadership (Australian Government, Equal Opportunity for 
Women in the Workplace Agency, Sydney, 2012); A Klettner, T Clarke and M 
Boersma, ‘Strategic and Regulatory Approaches to Increasing Women in 
Leadership: Multi-level Targets and Mandatory Quotas as Levers for Cultural 
Change’ (2014) Journal of Business Ethics, published online 16 January 2014. 

25  Professor Clarke is my supervisor both in relation to my employment and for this 
thesis. 
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to inform my research questions which are different from the research questions 

set for each project.  The findings in Chapters 5-8 do not simply relate to the four 

research projects completed.  They take a particular topic of the ASX Principles as 

a focal point, and use all relevant evidence, across all four projects, to attempt to 

answer the research questions.  Thus the different data sources are combined in a 

novel way to inform the thesis research questions.   

For each of the ASX Recommendations under review, the thesis makes 

assumptions about their intended effect and then uses interview and annual 

report data to draw conclusions about the extent to which that effect has been 

achieved.  The aim is that, in drawing these findings together, it will be possible to  

1. Contribute to corporate governance theory in terms of better 

understanding the contemporary role of the board of directors in listed 

companies; 

2. Contribute to regulatory theory through understanding the processes 

through which corporate governance codes affect corporate behaviour; 

3. Make recommendations for regulators about how to make corporate 

governance codes more effective. 

1.4 Thesis Structure 

This Chapter 1 introduces the aims and objectives of the thesis, its structure and 

methodology. 

Chapter 2 provides the practical and factual context to the thesis by providing an 

account of the background to Australia’s corporate governance regulation; the 

reasons for its development; and its reform over recent years including the 

influence of developments overseas.   

Chapter 3 describes in more detail the thesis research design and methodology, 

explaining the need for research based on empirical evidence, particularly 

qualitative, process-based studies which explore corporate governance in terms 

of board behaviour and evaluate the impact of law and regulation on boards, their 

companies and wider society.   
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Chapter 4 provides the theoretical context for the thesis by providing a review of 

relevant literature.  The thesis purposely aims to be cross-disciplinary, integrating 

literature based in the disciplines of both law and management on the role of the 

board of directors and corporate governance regulation.  Chapter 4 reviews 

common theories regarding the role of the board and discusses the consequences 

of each theory for corporate governance regulation.  It also reviews some of the 

literature on the theories behind modern use of soft regulation including 

voluntary codes of corporate governance. 

Chapters 5 to 8 then present the empirical findings.  Each chapter focuses on a 

particular topic covered by the ASX Principles and explores the implementation of 

specific corporate governance recommendations in Australian corporations. 

Figure 1.1 shows the topics covered and how they relate to the broader thesis 

research questions. 

Chapter 5 deals with the role of the board and the ASX recommendations that 

suggest separation of board and management roles and director independence. It 

also deals with the role of board committees and the ASX recommendations that 

suggest that listed companies should set up audit, nomination and remuneration 

committees.  It provides evidence, obtained from both annual reports and 

interviews with corporate officers, regarding the contemporary role of the board 

as well as the adoption of committees and their value in improving corporate 

governance. 

Chapter 6 examines the effectiveness of the ASX recommendation suggesting that 

listed companies should conduct board performance evaluations regularly and 

disclose the process used.  It presents evidence, from both annual reports and 

interviews with directors, of the extent of adoption of this recommendation and 

its value in improving board performance. 

Chapter 7 examines the issue of gender diversity on boards following the 

introduction, in 2010, of ASX recommendations encouraging the measurement 

and promotion of diversity.  It provides evidence, obtained from annual reports 

and interviews with company officers, of the adoption of these recommendations 

and the perceived value of diversity on boards. 
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Chapter 8 explores the role of the board in corporate responsibility by examining 

how companies have implemented the ASX recommendations that refer to acting 

ethically and responsibly in terms of taking into account the reasonable 

expectations of stakeholders such as shareholders, employees, customers, 

suppliers, and the broader community.  It provides evidence, obtained from 

annual reports and interviews with company officers, of the different methods 

that companies use to implement corporate responsibility strategies and their 

value to the firm. 

Chapter 9 then draws together the findings of Chapters 5-8 by way of a discussion 

of the contemporary role of the board and the mechanisms through which 

regulation can facilitate board performance.  It draws out the common themes of 

Chapters 5-8 and analyses what they mean in the context of the literature on 

board roles, corporate governance and soft law regulation. 

Chapter 10 concludes with recommendations for regulators and companies on 

how to implement the ASX Principles most effectively and how regulation might 

be improved to better facilitate board performance. 
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How can regulation facilitate this role? 

Board performance 
evaluations 

Corporate responsibility 
(CSR) 

How does diversity improve board 
performance? 

How can regulation facilitate increased 
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2 Corporate Governance Regulation  

This chapter provides the context to this thesis by describing the background to 

Australia’s current corporate governance regulation.  This includes reference to 

development of corporate governance regulation internationally, particularly in 

the United Kingdom (UK) and United States (US) because these regimes have had 

a strong influence in Australia.  As the aim of the thesis is to explore the 

effectiveness of specific regulatory provisions it is important to understand the 

wider purpose of corporate governance regulation and how it has developed to 

be what it is today.  As a relatively new and dynamic area of regulation, the aims 

and objectives of corporate governance have expanded over time as the overall 

corporate environment has become increasingly complex.  Despite international 

agreement on the broad nature of corporate governance through organisations 

such as the United Nations and Organisation for Economic Co-operation (OECD)26 

corporate governance systems vary across countries reflecting cultural, political 

and economic differences.  The problems that any regulation is designed to 

resolve and the mechanisms likely to be effective at initiating change will also 

depend on these national differences.27 Having said this, in the last two decades, 

most developed countries have introduced a code of corporate governance for 

companies listed on their national stock exchange.28   

2.1 Definitions 

2.1.1 Corporate Governance 

First it is important to define corporate governance and hence corporate 

governance regulation.  Early attempts to define the concept of corporate 

governance appear in the United Kingdom Cadbury Report (1992) and the South 

                                                           
26  The OECD Principles of Corporate Governance were first released in May 1999; 

revised in 2004; and at the time of writing in 2014 were going through another 
review process.  They are one of the 12 key standards used by the international 
Financial Stability Board and World Bank Group available at 
<http://www.oecd.org/corporate/oecdprinciplesofcorporategovernance.htm>. 

27  See, eg, A Cuervo, ‘Corporate Governance Mechanisms: a plea for less code of 
good governance and more market control’ (2002) 10(2) Corporate Governance: 
An International Review 84-93; N K Cankar, S Deakin and M Simoneti, ‘The 
Reflexive Properties of Corporate Governance Codes: The Reception of the 
‘Comply-or-Explain’ Approach in Slovenia’ (2010) 37(3) Journal of Law and Society 
501-525. 

28  Seidl et al, above n 1. 
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African King Report (1994), defined at its simplest as ‘the system by which 

companies are directed and controlled’.29  Since then, there have been many 

attempts to elucidate the concept in more detail.  The second edition of the ASX 

Corporate Governance Principles and Recommendations (ASX Principles), the 

provisions of which this thesis will test, defines corporate governance as follows: 

Corporate governance is ‘the framework of rules, relationships, systems 

and processes within and by which authority is exercised and controlled in 

corporations’. It encompasses the mechanisms by which companies, and 

those in control, are held to account. Corporate governance influences 

how the objectives of the company are set and achieved, how risk is 

monitored and assessed, and how performance is optimised. Effective 

corporate governance structures encourage companies to create value, 

through entrepreneurialism, innovation, development and exploration, 

and provide accountability and control systems commensurate with the 

risks involved.30 

Thus corporate governance is a broad topic – it covers the structures and 

processes that define and guide the roles and relationships of the key players in a 

corporation – shareholders, directors, managers and wider stakeholders such as 

employees and creditors.  As Justice Owen has commented ‘the expression 

‘corporate governance’ embraces not only the models or systems themselves but 

also the practices by which that exercise and control of authority is in fact 

effected’.31  Tomasic et al define corporate governance as ‘the structures, 

processes and systems, both formal and informal, by which power is exercised, 

constrained, monitored and accounted for in the management of a corporation’.32  

As the ASX definition suggests, corporate governance is aimed at both creating 

value and maintaining control.  This is reflected in the well-known framework 

                                                           
29  J J du Plessis, A Hargovan and M Bagaric, Principles of Contemporary Corporate 

Governance, (Cambridge University Press, 2nd ed, 2010) 3. 
30  ASX Corporate Governance Council, Corporate Governance Principles and 

Recommendations (ASX, 2nd ed, August 2007) 3, available at 
<http://www.asx.com.au/regulation/corporate-governance-council.htm> citing N 
Owen, The Failure of HIH Insurance Volume 1: A Corporate Collapse and Its 
Lessons (Commonwealth of Australia, April 2003) xxxiii. 

31  Owen, ibid xxi. 
32  R Tomasic, S Bottomley and R McQueen, Corporations Law in Australia 

(Federation Press, 2nd ed, 2002) 262. 
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developed by Hilmer and Tricker which depicts the role of the board as balancing 

conformance (monitoring and accountability) with performance (strategy and 

policy).33  Chapter 4 discusses in more detail some of the theories behind the role 

of the board in corporate governance. The empirical evidence reviewed in this 

thesis then explores the reality of the modern role of the board and its interaction 

with corporate governance regulation.   

Mechanisms of corporate governance are often distinguished as either internal or 

external.34  Internal corporate governance concerns the relationships and balance 

of powers within a corporation, primarily between the board, managers and 

shareholders but also other key stakeholders such as employees and creditors.35  

External corporate governance refers to outside forces that exercise a disciplining 

influence on managers, such as takeover markets, financial markets and 

regulatory intervention.36  This is an important distinction that raises its head at 

several points in this thesis because regulatory initiatives can be aimed at both 

improving internal processes and disclosing information about those processes.  

One aim is to create the internal structures and processes necessary for good 

corporate governance.  Another aim is to improve information flow out of the 

company to enable external forces to exert an influence.  As Kingsford Smith 

comments, corporate governance codes, as well as being an external influence 

ideally have an internal effect - their incorporation into the company’s internal 

rules, norms and culture.37  This dual objective is one of the features of corporate 

governance codes discussed in more detail in Chapter 9.  The findings of this 

thesis throw light on the effectiveness of the ASX Principles at both causing 

internal change and facilitating external market forces through disclosure of 

information. 

                                                           
33  See Hilmer and Tricker, above n 7, 34. 
34  K J Hopt, ‘Comparative Corporate Governance: The State of the Art and 

International Regulation’ (2011) 59(1) The American Journal of Comparative Law 
1-73, 4. See also D Kingsford Smith ‘Governing the Corporation: The Role of ‘Soft 
Regulation’’’ (2012) 35(1) University of New South Wales Law Journal 378-403, 
382. 

35  Hopt, above n 34, 4. 
36  Ibid. 
37  Kingsford Smith, above n 34, 382. 
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2.1.2 Corporate Governance Regulation 

Corporate governance regulation, at its broadest, encompasses any law, rule, 

standard or recommendation that is directed at influencing the way companies 

are controlled and held to account.  This includes most corporate law (in Australia, 

the Corporations Act 2001) but also the codes and standards set by stock 

exchanges, prudential regulators and accounting bodies which may be mandatory 

or voluntary.  Corporate governance regulation spans jurisdictional boundaries 

and includes a burgeoning body of international initiatives – principles, 

frameworks and standards, many of which would be classified as soft law.38 

Corbett and Bottomley claim that it is useful to think of corporate governance 

regulation as a body or category of law as well as a body of governance practices, 

processes and structures.39   

The focus of this thesis is the ASX Principles, Australia’s code of corporate 

governance for companies listed on the Australian Securities Exchange.  A code of 

corporate governance can be defined generally as ‘a non-binding set of principles, 

standards or best practices, issued by a collective body and relating to the internal 

governance of corporations’.40 .  This would fall squarely within most definitions of 

‘soft law’, for example, Karmel and Kelly’s simple definition of soft law as ‘non-

binding standards and principles of conduct’ which they distinguish from hard law, 

‘statutes, regulations and treaties’ that are binding.41  In reality, the divide 

between hard and soft law is much less clear and there is a continuum of 

instruments with varying degrees of obligation, precision and delegation.42 

Branson comments that ‘at the level of large publicly held and multinational 

corporations, a principal determinant of corporate behaviour has become ‘soft 

                                                           
38  Soft law tends to refer to quasi-legal instruments which do not have any legally 

binding force. 
39  A Corbett and S Bottomley, ‘Regulating Corporate Governance’ in C Parker, C 

Scott, N Lacey and J Braithwaite (eds), Regulating Law (Oxford University Press, 
2004) 60, 61. 

40  Weil, Gotshal and Manges, International Comparison of Selected Corporate 
Governance Guidelines and Codes of Best Practice, (New York, 2003) cited in Seidl 
above n 16. 

41  R S Karmel and C R Kelly, ‘The Hardening of Soft Law in Securities Regulation’ 
(2009) 34 Brooklyn Journal of International Law 883-951. 

42  See, eg, S I Karlsson-Vinkhuyzen and A Vihma, ‘Comparing the legitimacy and 
effectiveness of global hard and soft law: An analytical framework’ (2009) 3 
Regulation and Governance 400-420. 
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law’ rather than law itself.43  Indeed, Kingsford Smith describes corporate 

governance standards as a new form of soft regulation added to the control of 

corporate conduct in the last two decades.44  As discussed in Chapter 4, corporate 

governance regulation in many countries involves layers of rules and standards 

working in parallel, a form of regulation becoming termed ‘meta-regulation’.45  

John Farrar depicts this as concentric circles of corporate governance regulation: 

legal regulation at the centre surrounded by Listing Rules, then codes of conduct 

and business ethics as the outer circle (see Figure 2.1).46 

 

 

2.1.3 Corporate Responsibility 

As companies have grown, spread across national boundaries and become hugely 

powerful, concerns over their social and environmental impact have increased 

and renewed interest in corporate responsibility has emerged.  Corporate 

                                                           
43  D Branson, ‘Teaching Comparative Corporate Governance: The Significance of 

“Soft Law” and International Institutions’ (2000) 34 Georgia Law Review 669-698, 
670. 

44  Kingsford Smith, above n 34, 378. 
45  C Parker, The Open Corporation Effective Self-Regulation and Democracy 

(Cambridge University Press, 2002) 245. 
46  J Farrar, Corporate Governance: Theories, Principles and Practice (Oxford 

University Press, 3rd ed, 2008) 4; Kingsford Smith, above n 34, 388-393 explains in 
more detail how these layers interact in the UK, Australia and US. 

Legal Regulation - 
Legislation and Case 
Law 

Stock Exchange Listing 
Requirements and 
Accounting Standards 

Codes of Conduct, 
Guidelines and 
Principles 

Business Ethics 
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responsibility has as its theoretical base the notion that the responsibility of a 

corporation extends beyond the traditional Anglo-American objective of providing 

financial returns to its shareholders. Instead, proponents of corporate 

responsibility have argued that the legitimate concerns of a corporation should 

include such broader objectives such as sustainable growth, equitable 

employment practices, and long-term social and environmental well-being.47  

Chapter 8 of this thesis explores the links between corporate governance and 

corporate responsibility, particularly, how corporate governance processes and 

structures can assist companies in developing and implementing corporate 

responsibility strategies.  Like corporate governance, corporate responsibility is 

difficult to define.  In fact, the confusion is even greater as there is no universally 

agreed term for the concept let alone a definition.  The Australian Parliamentary 

Joint Committee Report on corporate responsibility (PJC Report) commented that 

the terms ‘corporate responsibility’, 'corporate social responsibility (CSR)', 

'corporate social transparency', 'triple bottom line', 'corporate sustainability' and 

'social and environmental responsibility' are all used to refer to the same 

concept.48  The working definition adopted by the PJC was: 

Corporate responsibility is usually described in terms of a company 

considering, managing and balancing the economic, social and 

environmental impacts of its activities. It is about companies assessing 

and managing risks, pursuing opportunities and creating corporate value, 

in areas beyond what would traditionally be regarded as a company’s core 

business. It is also about companies taking an ’enlightened self-interest’ 

approach to considering the legitimate interests of a company’s 

stakeholders.49 

In this wider interpretation corporate responsibility encompasses not only 

compliance with legal obligations (environmental and employment legislation for 

example), but also voluntary commitment to ethical and sustainable practices that 

                                                           
47  J M Conley and C A Williams, ‘Engage, Embed and Embellish: Theory versus 

Practice in the Corporate Social Responsibility Movement’ (2005) 31 Iowa Journal 
of Corporation Law 1-38, 1. 

48  Parliamentary Joint Committee on Corporations and Financial Services, Report on 
Corporate Responsibility’ (PJC Report) (June 2006) 4. 

49  PJC Report, ibid 4. 
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benefit both society and the long-term success of the company.  Carroll, in 1991, 

provided a definition of CSR depicting a pyramid of responsibilities of increasing 

priority (see Figure 2.2).50  At the base is the company‘s economic responsibility to 

be profitable, upon which the other responsibilities rest. These are legal 

compliance, ethical responsibility and, at the top of the pyramid, philanthropic 

responsibility.  Although philanthropy has somewhat lost favour (not as a laudable 

activity but as a core aspect of long-term sustainability) this pyramid still 

represents the basic tenets of corporate responsibility in terms of a company‘s 

obligations to its stakeholders.  It is the layer of the pyramid comprising ethical 

responsibilities that makes up what we think of as corporate responsibility today: 

a corporation going over and above its legal obligations to operate in an equitable 

and responsible manner. Redmond defines CSR as ‘voluntary measures 

undertaken by companies to integrate social, environmental and business 

concerns in their operations and their interaction with stakeholders’.51 

 

 

                                                           
50  A B Carroll, Corporate social responsibility – evolution of a definitional 

construction’ (1999) 38(3) Business and Society 268-295. 
51  P Redmond, ‘Directors’ Duties and Corporate Social Responsiveness’ (2012) 35 

University of New South Wales Law Journal 317-340, 320. 
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In 2001 Douglas Branson described the emergence of a ‘new corporate social 

responsibility movement, different from previous efforts because of its 

convergence with good corporate governance.52  Corporate governance and 

corporate responsibility were for many years seen as different issues but the 

overlap between the two is becoming increasingly evident as corporate 

responsibility becomes more mainstream.  Corporate responsibility has moved 

from being a marketing response to specific events towards being a key element 

of business strategy.  This change requires leadership from the top and 

integration of corporate responsibility across all aspects of the business. In 2006, 

John Elkington, co-founder of SustainAbility, wrote about the merging of 

corporate social responsibility with corporate governance that was then 

occurring, the two having been thought for some time to be separate issues: ‘The 

centre of gravity of the sustainable business debate is in the process of shifting 

from public relations to competitive advantage and corporate governance – and, 

in the process, from the factory fence to the boardroom’.53  Confirming this 

development, a 2008 report by the Conference Board of Canada suggested that 

‘good corporate governance will be redefined over this decade to include ways in 

which a board provides oversight and strategic direction on the firm's social and 

environmental performance’.54  KPMG’s 2011 report on the state of sustainability 

reporting concluded that the integration of sustainability into core business 

strategy and reporting was the next major development in the field.55  Chapter 8 

of this thesis uses empirical evidence to explore the role of the board in corporate 

responsibility and the role of the ASX Principles and other soft law regulation in 

encouraging ethical behaviour. 

                                                           
52  D Branson, ‘Corporate Governance “Reform” and the New Corporate Social 

Responsibility’ (2001) 62 University of Pittsburgh Law Review 605, 647.  His paper 
provides a vivid and helpful history of corporate governance reform and efforts 
to make companies more responsible. 

53  J Elkington, ‘Governance for sustainability’ (2006) 14(6) Corporate Governance: 
An International Review 522-529, 524. 

54  Conference Board of Canada, The role of boards of directors in corporate social 
responsibility (2008). 

55  KPMG, International Survey of Corporate Responsibility Reporting (2011). 
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2.2 Development and Reform of Corporate Governance 
Regulation 

Henry Bosch, who produced one of the first reports on corporate governance in 

Australia, refers to the fact that corporate governance is a modern term, nearing 

30 years old: ‘Before the crash of 1987 the term corporate governance was rarely 

used in Australia and few people gave much thought to the concepts now covered 

by it’.56  Consequently, the development of corporate governance regulation is a 

relatively recent phenomenon and has tended to be a reactive process responding 

to bouts of corporate scandals and fear of economic downturn.  It has involved 

both a strengthening of legislated hard law but also development of rules, 

standards and recommendations by many different organisations at national and 

international levels.  Indeed in most countries, corporate governance reform 

tends to be cyclical, following the boom and bust of the business cycle.57  When 

the economy is good, corporate regulation will be left alone but when the 

economy falters, governments are placed under pressure to strengthen regulation 

in order to reduce the risk of similar problems in future.   

There have been three notable economic downturns relevant to the development 

of corporate governance regulation in Australia and the pattern is similar 

internationally.  Each economic crisis has involved significant corporate collapses 

and then a wave of investigations followed by regulatory reform.  As corporations 

and their markets have become more globalised so has the economic effect of 

their failure.  Thus the last of these crises, although originating in the United 

States’ housing market, had impacts that were felt worldwide.58 

It is difficult to decide on the best way to discuss the development of corporate 

governance in Australia as reforms have been strongly influenced by international 

developments. As Australian law grew from a mix of English and American 

influences it is not surprising that corporate governance reforms in both the 

                                                           
56  H Bosch, ‘The changing face of corporate governance’ (2002) 25(2) University of 

New South Wales Law Journal 270–293, 273. 
57  T Clarke, ‘Cycles of Crisis and Regulation: the enduring agency and stewardship 

problems of corporate governance’ (2004) 12(2) Corporate Governance: An 
International Review 153-161. 

58  T Clarke, ‘Markets Regulation and Governance: The Causes of the Global Financial 
Crisis’ in D Branson and T Clarke (eds) The SAGE Handbook of Corporate 
Governance (SAGE, 2012) 533-555, 535. 
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United Kingdom and United States have been highly influential.  The work of 

international bodies such as the OECD, G-20 and European Union has also been 

taken into account in Australian regulatory reform.  At times Australia has been at 

the forefront of corporate governance innovation and at other times Australian 

institutions have been slower to react, benefiting from the lessons learnt 

elsewhere. 

On this basis, this chapter takes a chronological journey through corporate 

governance reform.  Starting with the emergence of the term corporate 

governance in the 1980s it charts Australia’s course of regulatory developments, 

drawing on relevant international developments along the way.  The disadvantage 

of this approach is that it involves leaping from country to country, the advantage 

is that it avoids moving back and forth in time.  Australian corporate governance 

reform is divided into three phases.  The first phase, triggered by the corporate 

misbehaviour of the 1980s, resulted in possibly the first ever report dedicated to 

the topic of corporate governance, published in 1991, and a consolidated 

Corporations Act in 2001.  However, although Australia may have been at the 

forefront in expressing some of the key concepts of corporate governance, it was 

the United Kingdom that led the way in implementing these ideas in the form of a 

‘comply or explain’ corporate governance code for listed companies published in 

1992.   

It was not until 2003 that Australia published its own corporate governance code.  

This marked the start of a second phase of corporate governance reform, 

triggered by the collapse of HIH insurance as well as American giants Enron and 

Worldcom in 2001.  At this stage it became clear that the United States was taking 

a different regulatory path from that of the United Kingdom and Australia by 

using prescriptive legislation (the Sarbanes Oxley Act of 2004) to implement 

governance changes rather than a voluntary code.  Also at this time, Australia 

witnessed the anti-social behaviour of James Hardie Industries in underfunding its 

compensation fund for asbestos-related injuries.  This led to an important legal 

debate over the role of the corporation in society and the links between 

corporate governance and corporate responsibility.   

The third phase of corporate governance reform was triggered by the global 

financial crisis (GFC) that started to spread across the world in 2008.  This crisis 
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was blamed on excessive risk taking and disproportionate executive remuneration 

in the finance sector and the consequent corporate governance reforms have 

been implemented widely.  Table 2.1 summarises the key developments in 

corporate governance regulation in Australia and notes some of the most 

important international influences. 

Phase One – 1990s 

1989 Cooney Report  Company Directors’ Duties 
1991 Lavarch Report  Corporate Practices and the Rights of 

Shareholders 
1991 Bosch Report – 

Corporate 
Practices and 
Conduct 

 Working group, chaired by Henry Bosch - 
established by Australian Merchant Bankers 
Association, ASX, AICD, Securities Institute.   

 Its aim was to ‘improve the performance 
and reputation of Australian business by 
encouraging and assisting the general 
adoption of the highest standards of 
corporate conduct’. 

 A response to the abuses of the 1980s  
1992 AWA Ltd v Daniels  Recognised the difficulties in applying 

directors duties in practice 
 Led to Hilmer report 
 Appealed as Daniels v Anderson 

1992 Cadbury Report  Which became the UK Corporate 
governance code 

1993 Revised Bosch 
Report 

 Revised following publication of UK Cadbury 
Report 

1993 Hilmer Report – 
Strictly 
Boardroom 

 Triggered by the AWA case 
 Examined the board’s role in ensuring good 

corporate performance 
1995 Daniels v 

Anderson 
 High standards of care and diligence 

expected of directors 
1995 Further revised 

Bosch report 
 Revised again to reflect rapidly changing 

and expanding international developments 
1995 ASX Listing Rule  Requiring companies to disclose in annual 

reports the main corporate governance 
practices that they had in place 

1998 Revised Hilmer 
Report 

 Revised due to international developments 

1999 OECD Principles of 
Corporate 
Governance 

 First international code 

2001 Corporations Act 
2001 

 Federal legislation replacing various state 
statutes 
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Phase Two – early 2000s 

July 2002 Sarbanes Oxley 
Act  

 United States’ reform legislation which was 
highly criticised 

March 
2003 

ASX Principles of 
Good Corporate 
Governance and 
Best Practice 
Recommendations 

 Drafted by collaboration of professional and 
business organisations 

 10 principles and 28 recommendations 
 ‘If not, why not’ disclosure mechanism 
 Legal backing through the listing rules 

July 2004 CLERP 9  Directors’ legal obligations under the 
Corporations Act were clarified and 
extended in areas relating to disclosure of 
executive remuneration, financial reporting 
and continuous disclosure 

June  
2006 

Parliamentary 
Joint Commission 
report on 
Corporate Social 
Responsibility 

 Purpose was to examine ‘the extent to 
which organisational decision-makers 
should have regard for the interests of 
stakeholders other than shareholders, and 
the broader community’ 

 No legal reform recommended 
December 
2006 

CAMAC report on 
Corporate Social 
Responsibility 

 Advice requested on ‘the extent to which 
the duties of directors under the 
Corporations Act should include corporate 
social responsibilities’ 

 No legal reform recommended 
August 
2007 

Second Edition 
ASX Principles of 
Corporate 
Governance 

 10 principles consolidated into 8 principles 
(still 28 recommendations)  

 Clarified risk management reporting but 
rejected inclusion of corporate 
responsibility reporting  

Phase Three – late 2000s 

March 
2009   

CAMAC Report on 
Board Diversity 

 Looked at the role and structure of boards, 
the state of diversity on boards and possible 
ways to recruit and develop a more diverse 
pool of directors. 

June  
2009 

CAMAC Report on 
Market Integrity 

 Investigation into dubious practices brought 
to light by GFC including margin loans, 
insider trading, analyst briefings. 

January 
2010 

Productivity 
Commission 
report on 
Executive 
Remuneration 

 Triggered by the GFC findings on excessive 
pay practices  

 Inquiry into the regulatory framework 
surrounding remuneration of directors and 
executives 

 Recommended independent remuneration 
committees, simplification of remuneration 
disclosures, prohibition of executives voting 
on the remuneration report and a ‘two 
strike’ rule in relation to shareholder votes 
against remuneration reports 
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April  
2010 

CAMAC Report on 
Guidance for 
Directors 

 Triggered by the GFC and international 
developments, particularly in the UK – Higgs 
review and Walker Review  

 Asked the question of whether directors 
need more guidance on how to fulfil their 
role 

2010 Amendments to 
Second Edition of 
ASX Principles 

 Took into account the various reports above 
 Introduced reporting on gender diversity, 

recommended that remuneration 
committees should comprise a majority of 
independent directors and made 
suggestions as to analyst briefings 

March 
2014 

Third edition of 
the ASX Principles 

 Took into account governance issues 
brought to light by the GFC such as risk 
management 

 Also introduced reporting on topical issues 
such as gender diversity and corporate 
social responsibility risks 

 

2.2.1 Phase 1: Early Corporate Governance Standards and Codes 

The corporate governance movement in Australia was triggered by corporate 

misbehaviour in the 1980s blamed partly on the hotchpotch of regulators at State 

level, all with different priorities and inadequate resources, giving free rein to 

Australia’s corporate cowboys.59  The collapse of prominent business enterprises 

and reports of unethical behaviour led to two Parliamentary Inquiries into 

directors’ duties and corporate practices.60  The 1989 Cooney report 

recommended an objective standard of care for directors and the 1991 Lavarch 

report recommended a stronger enforcement role for the Australian Securities 

                                                           
59  T Clarke, International Corporate Governance: A comparative approach 

(Routledge, London, 2007) 146; P Redmond, ‘The Reform of Directors’ Duties’ 
(1991) 15(1) University of New South Wales Law Journal 86-151; R Sarre, 
‘Responding to Corporate Collapses: Is there a role for Corporate Social 
Responsibility?’ (2002) 7(1) Deakin Law Review 1-19. 

60  Parliament of the Commonwealth of Australia, Senate Standing Committee on 
Legal and Constitutional Affairs, Company Directors’ Duties: Report on the Social 
And Fiduciary Duties and Obligations of Company Directors (Canberra: Australian 
Government Publishing Service, 1989) (the Cooney Report) and House of 
Representatives Standing Committee on Legal and Constitutional Affairs, 
Corporate Practices and the Rights of Shareholders (Canberra, Australian 
Government Publishing Service, 1991) (The Lavarch Report). 
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Commission.61  It marked the start of corporate governance and director conduct 

becoming an issue of public rather than only private concern.62 

The economic downturn also provided the trigger for the States of Australia to 

reluctantly agree to refer most of their legislative powers in order to permit the 

creation of a national system of corporate legislation ultimately set out in the 

Corporations Act 2001.63  However, some commentators suggested the new 

Corporations Act was not much better than the preceding regime:  lawyer and 

author of one of the key textbooks on Australian Corporate Governance, John 

Farrar, described it as ‘a monument to complexity and confused thinking about 

modernisation’.64  Nevertheless, it did create one lead regulator, the Australian 

Securities and Investment Commission (ASIC) empowered to enforce both the 

Corporations Act 2001 and the listing rules of the Australian Securities Exchange 

(ASX).  Also, in recognition of the need for dynamic legislation, the Corporate Law 

Economic Reform Program (CLERP) was commenced involving regular policy 

reviews and legislative amendments to the Corporations Act 2001.  A second 

regulator, the Australian Prudential Regulatory Authority (APRA) remained 

responsible for regulation of prudential corporations (banks, insurance companies 

and pension funds) under the Banking Act 1959.65  This resulted in Australia’s 

‘twin-peak’ system of regulation which has since become seen internationally as a 

particularly successful regulatory model.66     

The main effect of the corporate collapses of the 1980s was that it became 

difficult for companies to raise capital. The law reform process took over ten years 

so, while the legislators drafted and debated, the corporate community decided 

to take action to improve their own prospects through a form of soft regulation.  

The first set of Australian corporate governance standards was developed by a 

                                                           
61  See Corbett and Bottomley, above n 39. 
62  Redmond, above n 59; Corbett and Bottomley above n 39, 77.  
63  The collapse of prominent business enterprises and reports of unethical 

behaviour led to a Parliamentary Inquiry into ‘Corporate Practices and the Rights 
of Shareholders’.  The report published in 1991 recommended a stronger 
enforcement role for the Australian Securities Commission. 

64  Farrar, above n 46, 15. 
65  APRA came into existence following the Wallis Inquiry 1996 which recommended 

regulation based on function rather than type of institution. 
66  E Jones, ‘Australia and the GFC – Why did we fare so well?’ 15 November 2013, 

Sydney Law School, available at 
<http://sydney.edu.au/news/law/436.html?newsstoryid=12677>. 
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working group made up of leading business organisations: the Business Council of 

Australia, the Australian Institute of Company Directors, the ASX and professional 

accounting bodies collaborated to publish the document, Corporate Practices and 

Conduct in 1991.67  Commonly known as the Bosch Report (after the group’s 

chairman, Henry Bosch) this document was revised and updated in 1993 following 

publication of the UK’s Cadbury Report on the Financial Aspects of Corporate 

Governance in 1992 (Cadbury Report) and revised further in 1995.  It marked the 

beginning of ‘soft law’ regulation of corporate governance which continues in 

Australia today. 

Another influential report produced by a working group chaired by Fredrick 

Hilmer was triggered by a court case (AWA Ltd v Daniels appealed as Daniels v 

Anderson) which caused considerable concern amongst Australian directors when 

it investigated the nature of directors’ duties and, on appeal, set a high duty of 

care.68  The Hilmer Report published in 1993 investigated the contemporary role 

of the board, determining that it was to ensure that management were striving 

for above-average corporate performance.69  The five key roles of the board were 

described as: appointing the CEO and other staff; strategy and policy; budgeting 

and planning; reporting to shareholders and regulatory compliance; and ensuring 

their own effectiveness.  The role of the board, and the theories behind corporate 

governance, are discussed further in Chapter 4. 

Also in 1999, the first international standard for corporate governance was 

published.  The OECD Principles of Corporate Governance (revised in 2004 and 

under review again in 2014) have become an important benchmark for corporate 

governance, forming the basis for regulatory initiatives in many countries 

worldwide.70  Indeed, they have been said to reflect a global consensus regarding 

                                                           
67  Bosch, above n 56, 274. 
68  AWA Ltd v Daniels (Trading as Deloitte Haskins & Sells & Ors (1992) 7 ACSR 759; 

Daniels v Anderson (1995) 13 ACLC 614. 
69  F G Hilmer, Strictly Boardroom: Improving Governance to Enhance Company 

Performance (Melbourne, Business Library, 1993) (Hilmer Report) summarised in 
du Plessis et al, above n 29. 

70  Available at 
<www.oecd.org/corporate/oecdprinciplesofcorporategovernance.htm>.  
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the critical importance of good corporate governance in contributing to the 

economic vitality and stability of our economies.71 

2.2.2 Phase 2: Strengthening Corporate Governance Regulation 

The next major economic crisis in 2001 was caused by the collapse of large 

companies HIH Insurance and OneTel in Australia as well as US companies Enron 

and Worldcom.  These corporate collapses were blamed primarily on misleading 

and unethical accounting practices.  In Australia, a Royal Commission headed by 

Justice Owen was established to investigate the collapse of the HIH Insurance 

Group.  The Commission found that there was a lack of independent board 

oversight and no testing of the practical effectiveness of the company’s 

governance model.   

Corporate governance reforms in both Australia and the US focused on the audit 

process and better monitoring of corporate managers.  In the US this was done 

through the Sarbanes Oxley Act of 1994 and in Australia, through amendments to 

the Corporations Act 2001 as well as publication by the ASX of the ‘Principles of 

Good Corporate Governance and Best Practice Recommendations’ in March 2003.  

It is this document (the ASX Principles) that is the focus of this thesis.  Now revised 

and updated it remains Australia’s primary corporate governance standard and 

has been highly influential in developing corporate practice. 

2.2.2.1 ASX Principles  

The ASX Principles provide an extensive framework for good corporate 

governance by setting out eight broad principles together with more detailed 

recommendations for putting them into effect.  They cover topics such as board 

composition, director independence, financial reporting, business ethics, market 

disclosure, communication with shareholders, risk management and fair 

remuneration.  Table 2.2 summarises the content of the second edition of the ASX 

Principles published in 2007 (with amendments made in 2010).  After a process of 

public consultation in March 2014, a third edition of the ASX Principles was 

                                                           
71  F Jesover and G Kirkpatrick, ‘The Revised OECD Principles of Corporate 

Governance and their relevance to non-OECD countries’ (2005) 13(2) Corporate 
Governance: An International Review 127-136. 
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published.72 However, the empirical data presented in this thesis was based on 

the second edition of the ASX Principles.  Where recommendations have now 

been amended or renumbered this is referred to in the text.  In general the 

amendments enhance, clarify and develop the second edition rather than make 

fundamental changes.  The details of the changes are discussed where relevant in 

the findings chapters. 

Four topics covered by the ASX Principles are the focus of this thesis: Chapter 5 

deals primarily with the role and composition of the board (recommendations 1.1 

and 1.2) and its sub-committees (recommendations 2.4, 4.1 and 8.1); Chapter 6 

deals with board performance evaluation (recommendation 2.5 - moved in the 

third edition to become recommendation 1.6); Chapter 7 deals with gender 

diversity (recommendations 3.2, 3.3 and 3.4 – now combined as recommendation 

1.5 in the third edition); and Chapter 8 deals with corporate responsibility and 

ethical decision-making (recommendation 3.1, now expressly incorporated into 

risk management as new recommendation 7.4 in the third edition).  Chapter 9 

draws together the empirical evidence presented in relation to each of these 

topics to provide insights into the contemporary role of the board of directors and 

the effectiveness of the ASX Principles in facilitating fulfilment of this role.  For 

this reason, it is important to understand the legal context of the ASX Principles. 

    

                                                           
72  ASX Corporate Governance Council, Corporate Governance Principles and 

Recommendations (ASX, 3rd ed, March 2014) available at 
<http://www.asx.com.au/documents/asx-compliance/cgc-principles-and-
recommendations-3rd-edn.pdf>. 
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1 Lay solid foundations for management and oversight 
1.1  Companies should establish the functions reserved to the board and those 

delegated to senior executives and disclose those functions. 
1.2 Companies should disclose the process for evaluating the performance of 

senior executives. 
1.3 Companies should provide the information indicated in the Guide to 

reporting on Principle 1. 
2 Structure the board to add value 
2.1 A majority of the board should be independent directors. 
2.2 The chair should be an independent director. 
2.3 The roles of chair and chief executive officer should not be exercised by 

the same individual. 
2.4 The board should establish a nomination committee. 
2.5 Companies should disclose the process for evaluating the performance of 

the board, its committees and individual directors. 
2.6 Companies should provide the information indicated in the Guide to 

reporting on Principle 2. 
3 Promote ethical and responsible decision-making 
3.1 Companies should establish a code of conduct and disclose the code or a 

summary of the code as to: 
the practices necessary to maintain confidence in the company’s integrity 
the practices necessary to take into account their legal obligations and the 
reasonable expectations of their stakeholders 
the responsibility and accountability of individuals for reporting and 
investigating reports of unethical practices. 

3.2 Companies should establish a policy concerning diversity and disclose the 
policy or a summary of that policy. The policy should include requirements 
for the board to establish measurable objectives for achieving gender 
diversity for the board to assess annually both the objectives and progress 
in achieving them. 

3.3 Companies should disclose in each annual report the measurable 
objectives for achieving gender diversity set by the board in accordance 
with the diversity policy and progress towards achieving them. 

3.4 Companies should disclose in each annual report the proportion of women 
employees in the whole organisation, women in senior executive positions 
and women on the board. 

3.5 Companies should provide the information indicated in the Guide to 
reporting on Principle 3. 

4 Safeguard integrity in financial reporting 
4.1 The board should establish an audit committee. 
4.2 The audit committee should be structured so that it: 

consists only of non-executive directors 
consists of a majority of independent directors 
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is chaired by an independent chair, who is not chair of the board 
has at least three members. 

4.3 The audit committee should have a formal charter. 
4.4 Companies should provide the information indicated in the Guide to 

reporting on Principle 4. 
5 Make timely and balanced disclosure 
5.1 Companies should establish written policies designed to ensure 

compliance with ASX Listing Rule disclosure requirements and to ensure 
accountability at a senior executive level for that compliance and disclose 
those policies or a summary of those policies. 

5.2 Companies should provide the information indicated in the Guide to 
reporting on Principle 5. 

6 Respect the rights of shareholders 
6.1 Companies should design a communications policy for promoting effective 

communication with shareholders and encouraging their participation at 
general meetings and disclose their policy or a summary of that policy. 

6.2 Companies should provide the information indicated in the Guide to 
reporting on Principle 6. 

7 Recognise and manage risk 
7.1 Companies should establish policies for the oversight and management of 

material business risks and disclose a summary of those policies. 
7.2 The board should require management to design and implement the risk 

management and internal control system to manage the company's 
material business risks and report to it on whether those risks are being 
managed effectively. The board should disclose that management has 
reported to it as to the effectiveness of the company's management of its 
material business risks. 

7.3 The board should disclose whether it has received assurance from the 
chief executive officer (or equivalent) and the chief financial officer (or 
equivalent) that the declaration provided in accordance with section 295A 
of the Corporations Act is founded on a sound system of risk management 
and internal control and that the system is operating effectively in all 
material respects in relation to financial reporting risks. 

7.4 Companies should provide the information indicated in the Guide to 
reporting on Principle 7. 

8 Principle 8- Remunerate fairly and responsibly 
8.1 The board should establish a remuneration committee. 
8.2 The remuneration committee should be structured so that it: 

consists of a majority of independent directors 
is chaired by an independent chair 
has at least three members. 

8.3 Companies should clearly distinguish the structure of non-executive 
directors’ remuneration from that of executive directors and senior 
executives. 

8.4 Companies should provide the information indicated in the Guide to 
reporting on Principle 8. 
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The ASX Principles are not law but were drafted by the ASX Corporate Governance 

Council (CGC), a body made up of representatives from 21 business organisations 

promoting the interests of a wide range of groups such as shareholders, directors, 

accountants and superannuation funds.73  The CGC reports to the ASX which is a 

commercial entity licensed under the Corporations Act 2001 as a market 

operator.74  The ASX Principles do not apply to all companies, only those who 

choose to list on the ASX.  The Principles do not have direct legal effect: the 

limited legal force behind them comes primarily from the ASX listing rules.75  

Listing rule 4.10.3 requires listed companies to disclose the extent to which they 

have adopted the ASX Principles and to explain any decision not to adopt 

particular recommendations.  This does not mean listed companies must adopt 

each of the governance practices recommended by the ASX Principles.  It is 

possible to fully comply with rule 4.10.3 by giving an explanation of why each 

recommendation has not been followed.  (The only exception to this is in relation 

to audit committees where listing rule 12.7 requires mandatory compliance for 

larger companies.)   

What it means is that the ASX Principles do not mandate or prescribe good 

governance but give guidance on practices likely to amount to good governance.  

By forcing disclosure, the system allows investors to decide how much importance 

to place on a company’s governance practices.  The impetus is placed on the 

companies: to either follow the ASX Principles or explain why they have taken an 

alternative approach.  In a strict legal sense, adoption of the ASX Principles is 

entirely voluntary, only disclosure is required by the listing rules.  The pressure to 

demonstrate that a company has good governance is designed to come from 

market forces rather than legal sanctions.  There has been some debate over 

whether these market forces exist or are as strong as predicted.76  This is an issue 

discussed in Chapter 9 after review of the findings of this thesis. 

This regulatory mechanism, known as ‘comply or explain’ or ‘if not, why not’ was 

first introduced in the United Kingdom in 1992 and has since become a very 

                                                           
73  See <http://www.asx.com.au/regulation/corporate-governance-council.htm>. 
74  Licensed under Corporations Act 2001 (Cth) s 795B(1). 
75  See Corporations Act 2001 (Cth) s 793C which gives legal backing to the listing 

rules.  The listing rules are available at 
<http://www.asx.com.au/regulation/rules/asx-listing-rules.htm>. 

76  MacNeil and Li, above n 4; Keay above n 12. 
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common basis for corporate governance codes worldwide.77 It was developed by 

the United Kingdom’s Cadbury Committee set up in 1991.  This committee was 

asked to advise initially on the financial aspects of UK corporate governance 

following the collapse of companies such as Polly Peck and BCCI due to fraud.78  It 

resulted in the 1992 Code of Best Practice which provided boards with a checklist 

to enable them to assess where they stood against best practice.  As with the 

Australian system, the Code was backed by the London Stock Exchange rules with 

compliance to be encouraged through market forces.  Since then, the UK 

Corporate Governance Code has been regularly reviewed, refined and developed 

based on the results of several other reviews, notably the Greenbury Report on 

executive compensation (1995), the follow-up Hampel Report (1998), the Turnbull 

Report on guidance for directors (1999), the Myners Report on institutional 

investors (2001), the Higgs Report on the role of non-executive directors (2003), 

the Smith report on auditors (2003), the Walker Report on the GFC (2010) and the 

Davies Report on gender diversity (2011).79   

2.2.2.2 CLERP 9 Reforms 

Although the ASX Principles are the primary regulatory mechanism used to 

influence corporate board structures and processes, there have also been 

developments in Australia’s hard law dealing with corporate governance. In 2004, 

at around the same time as the first edition of the ASX Principles was being 

developed, the ninth policy paper in the corporate legal reform program (CLERP 9) 

                                                           
77  Aguilera and Cuervo-Cazurra, above n 5; D Seidl and P Sanderson, ‘Comply or 

Explain: The Flexibility of Corporate Governance Codes in Theory and in Practice’ 
(Paper presented at the 2nd Annual Cambridge Conference on Regulation, 
Inspection and Improvement, Cambridge University, 12 September 2007). 

78  It was named ‘The Committee on the Financial Aspects of Corporate 
Governance’. 

79  R Greenbury et al, Directors Remuneration Report of a Study Group chaired by Sir 
Richard Greenbury (July 1995); R Hampel et al, Final Report – Committee on 
Corporate Governance (January 1998); N Turnbull, Internal Control: Guidance for 
Directors on the Combined Code (1999); P Myners, Institutional Investment in the 
United Kingdom: A Review (March 2001); D Higgs, Independent review of non-
executive directors (January 2003); R Smith et al, Audit Committees Combined 
Code Guidance (January 2003); L Tyson, The Tyson Report on the Recruitment and 
Development of Non-Executive Directors (London Business School, June 2003); D 
Walker, A review of corporate governance in UK banks and other financial 
industry entities (July 2009); M Davies, Women on Boards (Department for 
Business, Innovation and Skills, February 2011). 
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proposed various changes to the Corporations Act 2001 focusing upon 

governance.   

CLERP 9 made amendments to the Corporations Act in four key areas: executive 

remuneration, financial reporting, continuous disclosure and shareholder 

participation.  The amendments regarding remuneration required companies to 

include within their annual directors’ report a remuneration report setting out 

details of senior executive and director remuneration.  This caused quite a stir as 

it required previously confidential information to be publicly disclosed.  There was 

debate over whether it would act as a restraint on excessive remuneration or 

place pressure on companies to meet higher competitor salaries.  When the 

amendments were introduced, the Regulatory Impact Statement explained that 

the legislation ‘does not seek to intervene in the market by placing limits on the 

quantum of director or executive remuneration’. Instead the amendments were 

aimed at ensuring transparency to enable shareholders to make informed 

decisions about the remuneration policies of companies.   

Shareholder activism in Australia had not been strong and so CLERP 9 also 

introduced various provisions aimed at encouraging, or at least enabling, 

shareholder participation in corporate governance.  For example, it provided that 

AGM notices must be clear and concise and the auditor must be available at the 

AGM to answer questions.  These were hardly radical solutions at a time when 

practitioners were wondering ‘Is the AGM dead?’.80 It seems likely that the 

internet may prove a more effective tool in promoting shareholder participation.  

Information is readily available on company websites and some companies are 

now producing web-casts of their AGM and email updates of ASX 

announcements.  Activist groups, representing both shareholders and other 

stakeholders can readily communicate their policies and strategies through the 

internet. 

Despite their status as ‘hard law’ many of the CLERP 9 amendments were based 

on a similar principle to the ASX Principles – requiring disclosure of practices 

rather than prescribing those practices. The CLERP 9 provisions do not permit 

explanations for non-disclosure like the ASX Principles but generally do not 
                                                           
80  This was the title of Chartered Secretaries Australia’s Annual Governance 

Symposium in 2006. 
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prescribe in detail how companies must arrange their internal affairs.  The 

Australian approach overall is one of flexible regulation designed to leave much of 

the enforcement to the market.  As discussed further in Chapter 4, this approach 

has been termed decentred, responsive or smart regulation.81 

The alternative regulatory approach of using black-letter, prescriptive law has 

been adopted by the United States.  The Sarbanes Oxley Act of 2002 (SOX) 

prescribed governance practices enforced by way of penalties for non-

compliance.82  As a Federal Act, it marked a significant change in United States 

corporate regulation as it removed much of the ‘contractual choice’ that existed 

previously whereby firms could decide whether to be subject to a body of rules 

through their choice of which state to incorporate in and which exchange to list 

their company on.83  SOX involved some delegation to the Securities and Exchange 

Commission (SEC) which had to set dozens of rules to implement the Act.   

SOX was a direct response to the collapse of companies such as Enron and 

WorldCom and was highly criticised as a knee-jerk reaction imposing 

unreasonable costs on business.84  In particular, section 404 of SOX, requiring 

companies to implement internal control systems, was said to be unduly onerous 

and costly, particularly for smaller companies.85  It was accused of inappropriately 

shifting the focus of corporate governance from a top-down, risk-based 

management perspective to a bottom-up ‘check the box’ auditor perspective.  

Roberta Romano in her extensive analysis of the substantive provisions of SOX, 

concluded that it was destined to fail because its makers did not take into account 

any of the empirical research that had been carried out in the area.86  She 

                                                           
81  J Black, ‘Critical Reflections on Regulation’ (2002) 27 Australian Journal of Legal 

Philosophy 1-35; J Braithwaite, ‘The Essence of Responsive Regulation’ (2011) 44 
University of British Columbia Law Review 475; N Gunningham and P Grabosky, 
Smart Regulation (Oxford: Clarendon Press, 1998). 

82  For a view of the impact of the Sarbanes-Oxley Act on boards, see B McDonnell, 
‘Sarbanes-Oxley, Fiduciary Duties and the Conduct of Officers and Directors’ 
(Research Paper No.04-13, University of Minnesota Law School, Legal Studies 
Research Paper Series). 

83  Ribstein, above n 14, 57. 
84  See, eg, Ribstein, above n 14, 19. 
85  See speech by Securities and Exchange Commissioner C Glassman, ‘Internal 

Controls over Financial Reporting – Putting Sarbanes Oxley Section 404 in 
Perspective’ (Speech delivered at the Twelfth Annual CFO Summit, Tampa, 
Florida 8 May 2006). 

86  Romano, above n 9. 
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considers that the more efficacious corporate governance regimes are the 

product of competitive legal systems which allow legal innovations to percolate 

from the bottom up by trial and error rather than being imposed from the top 

down by regulators.87  Larry Ribstein argues that less regulation and more market 

scrutiny is the answer.88  Chapter 9 explores these issues in more detail based on 

the thesis findings. 

2.2.2.3 Corporate Social Responsibility and Directors’ Duties 

The concept of corporate social responsibility (CSR) came to the forefront of the 

Australian public’s consciousness in late 2003, primarily because of media 

coverage of dubious ethical behaviour on the part of a well-known corporation, 

James Hardie Industries Limited.89 The parent company, seeking to limit liability to 

compensate hundreds of former employees for asbestos-related disease, created 

a compensation fund that was found to be significantly under-endowed. At the 

same time, the company restructured, moving its headquarters to the 

Netherlands thereby ensuring that group assets were out of the reach of 

terminally ill claimants.90   

A NSW Government inquiry, led by David Jackson QC examined the company’s 

actions and an extensive report was published in late-2004 (Jackson Report).91  

This report identified several deficiencies in Australian law that had permitted, if 

not encouraged, James Hardie’s irresponsible behaviour.92  Thus it was during 

Phase 2 of the corporate governance reform movement that the issue of 

corporate responsibility moved into regulatory focus in Australia.  One of the 

many reasons for the Hardie directors’ decisions was an alleged belief that they 

were under a duty to prioritise shareholder value over other stakeholders’ 

interests. This prompted a flurry of intellectual and investigative activity into 

                                                           
87  Romano, above n 9, 1529. 
88  Ribstein, above n 14. 
89  J Nolan, ‘Corporate Responsibility in Australia, Rhetoric or Reality?’ (Paper 47, 

University of New South Wales Faculty of Law Research Series, 2007). 
90  See Redmond, above n 51. 
91  D Jackson, Report of the Special Commission of Inquiry into the Medical Research 

and Compensation Foundation (2004) (Jackson Report) para. 30.67. 
92  The main issues were (1) the use of the corporate group structure to shield future 

profits from asbestos liabilities; and (2) the narrow interpretation of directors’ 
duties focusing entirely on shareholder value. See Jackson Report, ibid paras 
30.22 and 30.78. 
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potential legal reform.  In 2005 and 2006 the Australian business community was 

invited to make submissions to not one but four reviews stemming from the 

findings of the James Hardie inquiry: 

 Corporations and Markets Advisory Committee (CAMAC) inquiry into ‘the 

extent to which the duties of directors under the Corporations Act 2001 

should include corporate social responsibilities’.  CAMAC released a 

discussion paper in November 2005 and then a final report in December 

2006.93 

 Parliamentary Joint Committee on Corporations and Financial Services 

(PJC) inquiry into corporate responsibility.  Its purpose was to examine 

‘the extent to which organisational decision-makers should have regard 

for the interests of stakeholders other than shareholders, and the broader 

community’.  The PJC issued its final report in June 2006.  94 

 Australian Stock Exchange (ASX) consultation paper on whether the ASX 

Corporate Governance Council had a role in relation to sustainability/ 

corporate responsibility reporting.95  

 Corporations and Markets Advisory Committee’s inquiry into long-tail 

liabilities.  A more specific inquiry into how tort law ought to deal with 

asbestos liability, particularly the long time-gap between cause and 

effect.96 

The first two of these were major inquiries into the legal framework surrounding 

CSR, both focusing on the scope of directors’ duties under the Corporations Act 

2001 as well as the framework for corporate reporting on CSR.  The relevant 
                                                           
93  Initiated March 2005 and concluding with its report on ‘The Social Responsibility 

of Corporations’ released December 2006 (CAMAC Report). 
94  Initiated June 2005 and concluding with its ‘Report on Corporate Responsibility’ 

above n 48 (PJC Report). 
95  Initiated November 2006 and concluding with its ‘Response to Submissions on 

Review of Corporate Governance Principles and Recommendations’ released 
August 2007.  This consultation arose from Recommendations 10 and 11 of the 
PJC Report which suggested that the ASX Corporate Governance Council 
undertake industry consultation regarding the inclusion of CSR reporting in the 
ASX’s ‘comply or explain’ disclosure regime. 

96  Initiated October 2005, discussion paper released June 2007 and final report 
entitled Long–tail liabilities: The treatment of unascertained future personal 
injury claims published 12 June 2008. 
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duties of Australian company directors are ‘to act in good faith in the best 

interests of the company’ and ‘for a proper purpose’. These duties exist both as 

fiduciary duties under the common law as well as being codified in sections 180 

and 181 of the Corporations Act 2001.  Until the 1980s these duties, especially the 

duty of care, were viewed as a relatively undemanding performance standard, 

used infrequently by shareholders in private actions against directors in 

circumstances of extreme neglect or obvious wrong-doing.97  Only as companies 

got larger and more powerful did it become obvious that the general public might 

also be concerned by the actions of directors.   

There has been relatively little case law expanding on the detailed meaning of 

directors’ duties although it was for many years understood that the ‘interests of 

the company’ equated to the interests of its shareholders as a general group 

rather than the company as a firm.98  This principle of ‘shareholder primacy’ has 

been much debated in recent years in the context of whether companies and 

their directors should be more widely accountable, not only to shareholders but 

to local communities and the environment.99 

Both inquiry reports suggested there may be an implied duty on directors to take 

these factors into account on the basis that doing so is likely to be in the long-

term interests of the company and its shareholders.  The view was that the law 

permits flexibility and does not restrict directors from taking non-shareholder 

interests into account. As the CAMAC report said: ‘The established formulation of 

directors’ duties allows directors sufficient flexibility to take relevant interests and 

broader community considerations into account’.100 Taking action to reduce 

damage to the environment or to treat employees equitably (to the extent this is 

over and above what is required by environmental or employment law) is 

therefore an optional choice for companies, motivated by a desire to improve 

corporate reputation and/or long term sustainability.101 Recent case law on the 

topic supports this view. Justice Owen commented in 2008 that, although the 
                                                           
97  Corbett and Bottomley, above n 39, 67. 
98  Farrar, above n 46, 109;  Redmond, above n 51, 325-6 citing Greenhalgh v 

Arderne Cinemas Ltd, [1951] Ch 286, 291; Kingsford Smith, above n 34, 400. 
99  L A Stout, ‘Bad and Not-so-bad Arguments for Shareholder Primacy’ (2002) 75, 

South California Law Review 1189. 
100  CAMAC report above n 93, 7. 
101  J F Sneirson, ‘Green is Good: Sustainability, Profitability, and a New Paradigm for 

Corporate Governance’ (2009) 94(3) Iowa Law Review 987-1022. 
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established position is that ‘a reflection of the interests of the company may be 

seen in the interests of shareholders’, this does not mean that ‘the general body 

of shareholders is always and for all purposes the embodiment of the company as 

a whole’102.  In short, we are at a stage where directors are permitted to take 

different stakeholder interests into account but only to the point that this can be 

argued to be good for long-term shareholder wealth.103  It would be hard for 

directors to make decisions that treat the well-being of employees or the 

environment as the primary cause for action (unless based on other legal 

obligations under employment or environmental law). As Marshall and Ramsay 

state, ‘the extension of duties of directors has not been attended by the extension 

of rights for stakeholders’.104  

This could potentially make it hard for a director to know what to do when 

balancing different interests.105  The CAMAC report confirms that directors have 

wide discretion in how they interpret their duties: ‘it is the role of the directors to 

determine what is in the best interests of the company, unless no reasonable 

director could have reached the decision’.
106  What is interesting is that, in the 

absence of judicial precedent on what it takes for a director to fulfil his or her 

duties, it can be soft law that fills the gap.  In two recent cases surrounding breach 

of directors’ duties, corporate governance guidelines were relevant in 

determining the responsibilities of a non-executive chairman.107  Chapter 8 of this 

thesis explores the role of the board in corporate responsibility including the 

influence of the ASX Principles and other soft law instruments on corporate 

behaviour. 

                                                           
102  The Bell Group Ltd (in liq) v Westpac Banking Corporation [No 9] [2008] WASC 

239, [4392-3], discussed further in S Marshall and I Ramsay, ‘Shareholders and 
Directors’ Duties: Law, Theory and Evidence’ (Melbourne Law School, Legal 
Studies Research Paper No. 411, June 2009) 10. 

103  Redmond, above n 51, 324. 
104  Marshall and Ramsay, above n 102, 16; Revised and published as S Marshall and I 

Ramsay, ‘Stakeholders and Directors’ Duties: Law Theory and Evidence’ (2012) 35 
University of New South Wales Law Journal 291-316. 

105  See Redmond, above n 51. 
106  CAMAC Report, above n 93, 91. 
107  ASIC v Rich (2003) 174 FLR {128, 146-7 [7] and ASIC v Healey (No2) [2011] FCA 

1003, [193]. 
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2.2.3 Phase 3: Reform Post-Global Financial Crisis 

As already indicated, corporate governance regulation has a tendency to wax and 

wane in line with the economic fortunes of the time.  In times of crisis and 

collapse there is public pressure to increase regulation to resolve the perceived 

causes of the crisis.  Thus, it was not surprising that internationally there were 

calls for corporate governance reform following the global financial crisis (GFC) 

that began in 2008.  Australia went through the crisis relatively unscathed as 

compared to most countries meaning that most reforms were initiated 

internationally or in the US and UK and trickled relatively slowly through to these 

shores. 

The GFC had many causes including a lack of oversight of macro-economic risk 

and a general trend towards excessive risk-taking and overly complex financial 

products.108  Corporate governance reforms worldwide focused on executive 

remuneration systems with the objective of ensuring they could no longer 

encourage irresponsible risk-taking.  In the US, the much criticised Dodd Frank Act 

was passed in 2010 whereas in the UK and Australia reforms involved 

amendments to the stock exchanges’ existing corporate governance principles.  

This confirmed the clear difference in the approach taken to corporate 

governance regulation in the US as compared to the UK and Australia.  Despite 

criticism of the Sarbanes Oxley Act, the United States has continued to pass long 

and prescriptive legislation whereas the UK and Australia have dealt with the 

issues through softer regulation and strong input from the business community. 

The GFC was a crisis of such magnitude that corporate governance was not the 

first priority of most governments.  The immediate response in most countries 

was to take emergency measures to rescue vital institutions and stimulate 

economic recovery.  Only after these initial measures had been put in place was 

attention diverted to regulatory and financial market reform including issues of 

corporate governance.109  Indeed, poor corporate governance was identified, in 

combination with weak supervisory authorities and excessive risk taking, as one of 

                                                           
108  Clarke, above n 58. 
109  D K Nanto, The Global Financial Crisis: Analysis and Policy Implications, 

(Congressional Research Service, 2 October 2009) available at 
<http://fas.org/sgp/crs/misc/RL34742.pdf>. 
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the causes of the crisis.110  A good deal of blame was placed on boards of directors 

for failing to properly supervise risk management and incentive systems.  

Kirkpatrick, in his report for the OECD, identified credit rating agencies, disclosure 

regimes and accounting standards as contributing to the problem but considered 

that a good board ought to have been able to overcome these weaknesses: 

[There were] significant failures of risk management systems in some 

major financial institutions made worse by incentive systems that 

encouraged and rewarded high levels of risk-taking. Since reviewing and 

guiding risk policy is a key function of the board, these deficiencies point 

to ineffective board oversight.111  

As appropriate for a global crisis, the reform agenda was led by international 

institutions including the Group of Twenty (G20) and the Organisation for 

Economic Co-operation and Development (OECD).  The main corporate 

governance aspect of the G20 action plan was a focus on remuneration policy 

which had a strong influence on activity at the national level, particularly in the US 

where there had been reluctance to regulate in this area.  The Financial Stability 

Forum (FSF) Principles on Pay and Compensation, published in April 2009, which 

all G20 countries agreed to implement, were intended to be applied to significant 

financial institutions.  They required boards of directors to play an active role in 

the design, operation and evaluation of compensation schemes; compensation 

arrangements (including bonuses) to properly reflect risk; and firms to publicly 

disclose clear, comprehensive and timely information about compensation. 

On 18 March 2009, the OECD held a conference in Paris to discuss monitoring, 

implementation and enforcement of corporate governance as well as possible 

reforms and improvements to the OECD Principles of Corporate Governance in 

light of the crisis.  Priority areas for reform were listed as including: ‘board 

practices, implementation of risk management, governance of the remuneration 

process and the exercise of shareholder rights’.  However after consideration of 

these issues, an OECD Steering group concluded that there was no need to change 

the Principles, rather, ‘[a] more urgent challenge for the Steering Group is to 

                                                           
110  Kirkpatrick, above n 2. 
111  Kirkpatrick, above n 2. 
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encourage and support effective implementation of already agreed standards’.112 

This need for regulation to monitor ongoing implementation of recommended 

structures and processes is discussed further in Chapter 9 after review of the 

findings of this thesis. 

In the US regulatory reforms were effected through hard law.  The Dodd Frank Act 

2010 introduced significant changes that applied to all public companies, not just 

the financial sector:  

 ‘say on pay’ – the Act introduced a non-binding shareholder vote on 

executive compensation; 

 increased disclosure on the relationship between executive compensation 

and the financial performance of the company, including policy on the 

recovery of incentive-based compensation (compensation ‘claw-backs’); 

 disclosure of the annual total compensation of the CEO which must be 

compared in ratio form to the annual median total compensation of all 

other company employees; 

 disclosure of whether any employee or director is permitted to hedge any 

decrease in the market value of company equity securities; 

 a requirement that compensation committees be comprised entirely of 

independent directors; 

 disclosures regarding the independence of any compensation consultants 

employed; 

 disclosure of whether and why a company has chosen to combine or 

separate the roles of CEO and chairman of the board; and 

                                                           
112  OECD, Corporate Governance and the Financial Crisis: Key Findings and Main 

Messages, (June 2009) 7. 
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 a requirement that certain banks and financial companies establish risk 

committees.113 

Relatively early on in the process, a Congressional research paper commented 

that ‘a large question for Congress may be how US regulations might be changed 

and how closely any changes are harmonized with international norms and 

standards’.114  Interestingly, the introduction of better compensation practices 

came under the White Paper’s ‘improve international cooperation’ section and 

was clearly a matter  that may not have been included were it not for US 

involvement in the G-20: 

In line with G-20 commitments, we urge each national authority to put 

guidelines in place to align compensation with long-term shareholder 

value and to promote compensation structures that do not provide 

incentives for excessive risk-taking. We recommend that the BCBS 

expediently integrate the FSB principles on compensation into its risk 

management guidance by the end of 2009.115  

The UK and Australia already had most of these corporate governance practices in 

place through either corporations law or corporate governance codes.  

Consequently the focus was more on how the board ought to ensure such 

practices are implemented and enforced.  In February 2009, the UK government 

announced a review of bank governance led by Sir David Walker.  The final 

recommendations were set out under five headings: 

 board size, composition and qualifications; 

 functioning of the board and evaluation of performance; 

 the role of institutional shareholders: communication and engagement; 

 governance of risk; and 

                                                           
113  See, eg, Mayer Brown, The Dodd-Frank Wall Street Reform and Consumer 

Protection Act, Understanding the New Financial Reform Legislation, (9 July 
2010). 

114  Nanto, above n 109. 
115  US Treasury, ‘Financial Regulatory Reform: A New Foundation Rebuilding 

Financial Supervision and Regulation’ (2009) 17 available at 
<http://www.treasury.gov/initiatives/Documents/FinalReport_web.pdf>. 
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 remuneration.116 

There were recommendations aimed at improving the skills of non-executive 

directors through professional development to ensure that they are ‘ready, able 

and encouraged to challenge and test proposals on strategy put forward by the 

executive’.117 The report acknowledged the pivotal role of the chairman of the 

board and suggested that chairmen be put forward for election on an annual 

basis.  The review also strongly recommended regular board evaluations and 

better disclosure to investors regarding such evaluation.  It was partly this 

renewed focus on board performance that led to the research described in 

Chapter 6 of this thesis which explores the effectiveness of Australia’s regulation 

in this area.    

As stated above, a ‘comply or explain’ system relies on there being market 

demand for good corporate governance, monitored by the active engagement of 

investors.  An interesting development stemming from the Walker Review was the 

introduction of a UK Stewardship Code for investors which aims to enhance the 

quality of engagement between companies and institutional investors.  The Code 

complements the UK Corporate Governance Code and, like the Corporate 

Governance Code, is designed to be applied on a ‘comply or explain’ basis.  The 

Code comprises seven key principles encouraging investors to monitor their 

investee companies and disclose their policy on discharging their stewardship 

responsibilities (including voting policy and guidelines on when and how they will 

escalate their activities as a method of protecting and enhancing shareholder 

value).  Investors are encouraged to publish, on their websites, statements that 

explain the extent to which they have complied with the Code.  The reasoning 

behind the Code was a belief that institutional shareholders may have contributed 

to the global financial crisis by being too short-term in their investment policies 

and failing to monitor their investments actively enough.118  The role of investors 

in corporate governance and its regulation is discussed in more detail in Chapter 9 

based on the findings of this thesis. 

                                                           
116  D Walker, ‘A review of corporate governance in UK banks and other financial 

industry entities, Final recommendations, 26 November 2009, 1. 
117  Walker, ibid 15. 
118  B R Cheffins, ‘The Stewardship Code’s Achilles’ Heel’ (2010) 73(6) The Modern 

Law Review 985-1025. 
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Reforms to Australia’s corporate governance regulation were less urgent due to 

this country’s lucky escape from the worst of the crisis.  In terms of corporate 

governance reforms, Australia focused the bulk of its activity on the area of 

executive remuneration.  APRA was asked to explore the issue of executive 

remuneration and excessive risk-taking and, after two rounds of consultation, 

changes to APRA’s governance standards came into effect in April 2010.  The new 

standards were based on the FSF’s Principles for Sound Compensation 

Practices.119  In addition, legislation came into force in November 2009 which 

reduced the cap on termination payments from seven times a recipient’s total 

annual remuneration to one year’s average base pay (this cap to be exceeded only 

where shareholder approval is obtained).120   

In March 2009, the Productivity Commission was asked by the Federal 

Government to undertake an inquiry into the current Australian regulatory 

framework surrounding remuneration of directors and executives.  This request 

was triggered by the growing recognition internationally that remuneration 

practices were a contributing factor to the financial crisis: 

Unrestrained greed in the financial sector has led to the biggest global 

recession since World War II. It has now spread across the world and 

instigated significant slowdowns in the US, Europe, China and caused 

more than 50 banks to collapse and millions of jobs to be lost. There is 

significant community concern about excessive pay practices, particularly 

at a time when many Australian families are being hit by the global 

recession.121  

The Commission’s main recommendations (released in January 2010) were that 

ASX 300 companies should be required to have a remuneration committee 

comprised of at least three non-executive directors including an independent 

chair and majority of independent members.  Also that executives should be 

prohibited from voting their shares in relation to the remuneration report and any 

                                                           
119  Published 2 April 2009 and available at 

<http://www.financialstabilityboard.org/publications/r_0904b.pdf>. 
120  Corporations Amendment (Improving Accountability on Termination Payments) 

Act 2009 (Cth). 
121  Australian Government, The Treasury, ‘Productivity Commission and Alan Fels to 

examine Executive Remuneration’, Media Release, 8 June 2009. 
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related resolutions.  The Commission accepted concerns that remuneration 

reports were becoming increasingly complex and suggested they should include a 

plain English summary and actual levels of remuneration received (rather than the 

accounting cost to the company).   

Lastly, the Commission put forward some novel proposals to give bite to the non-

binding shareholder vote on the remuneration report.  Australia introduced a ‘say 

on pay’ vote for shareholders in 2004-05 broadly following UK arrangements 

introduced in 2002.  Although non-binding, the vote enables shareholders to 

signal their support or disapproval of the remuneration policy of a company.  The 

reasoning is that, although companies are not legally required to respond to a 

substantial vote against their remuneration policy, most organisations will be 

sensitive to shareholder opinion and will make changes.  Also, the vote is seen to 

improve engagement between companies and shareholders prior to the AGM as 

companies attempt to gather support and pre-empt any problems by explaining 

their policies.  Nevertheless, there were some examples of companies receiving 

consecutive ‘no’ votes at their AGMs and appearing to be resistant to change.  

The question of whether to make the shareholder vote binding on companies was 

considered at length by the Productivity Commission.  The Commission’s answer 

was a proposal for a ‘two strike’ mechanism whereby two consecutive ‘no’ votes 

(each above 25%) would trigger a resolution putting the entire board of directors 

up for re-election.  The Government supported this proposal and legislation was 

passed which took effect from 1 July 2011.122  This is a wonderful example of 

Braithwaite’s concept of responsive regulation (discussed in more detail in 

Chapters 4 and 9) where a hierarchy of increasingly stringent sanctions can be 

used to influence behaviour based on the response of the target.123  

The Australian Government also put forward a proposal (not included in the 

Productivity Commission’s report) for the ‘clawback’ of executive remuneration in 

the event that a company’s financial statements are found to be materially 

misstated.  A consultation paper was released by the Treasury in December 2010 

                                                           
122  Corporations Amendment (Improving Accountability on Director and Executive 

Remuneration) Act 2011 (Cth). 
123  Braithwaite, above n 81. 
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and draft legislation was put forward in December 2012.124 Unfortunately this 

lapsed due to a change of government in 2013.  Lastly, the third edition of the ASX 

Principles recommends that boards ought to have a risk committee made up of a 

majority of independent directors.  This recommendation is explained to have 

arisen directly from investigations into the causes of the financial crisis.125 

2.3 Summary of Chapter 2 

The aim of this chapter was to describe the background to Australia’s Principles of 

Corporate Governance for listed companies. This is to set the scene for the 

empirical findings presented in Chapters 5 to 8 which explore the corporate 

response to specific recommendations of the ASX Principles, thereby enabling an 

assessment of their effectiveness.  In making such assessment it is essential to 

keep in mind the broad purpose of corporate governance regulation – to improve 

long-term corporate performance and reduce the likelihood of corporate failure - 

as well as the more narrow aims of each recommendation, most of which aim to 

facilitate and improve board performance.  Because of this regulatory focus on 

the board of directors it is important to understand the theories behind the role 

of the board in corporate governance.  It is also important to understand the 

regulatory theory behind instruments such as the ASX Principles – the advantages 

and disadvantages of the ‘comply or explain’ mechanism against a background of 

corporations law.  All of these issues will be explored and discussed in more detail 

throughout this thesis. 

 

                                                           
124  Corporations Amendment (Remuneration Disclosures and Other Measures) Bill 

2012 (Cth). 
125  ASX Corporate Governance Council, Review of the Corporate Governance 

Principles and Recommendations, (Public Consultation, 16 August 2013) 18. 
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3 Research Design and Methodology  

Chapter 2 sets the context for this thesis in terms of the development of 

corporate governance regulation over the last 30 years.  It is primarily a 

descriptive chapter detailing the phases of regulatory reform and the reasons for 

them.  Against that background, this Chapter describes the design of the thesis 

research project.  Expanding on the introduction in Chapter 1, it sets out in more 

detail the aims and objectives of the research, identifies the need for this type of 

research and describes and justifies the research methodology.   

In fact, one of the aims of this thesis is to develop, encourage and justify empirical 

legal research based on qualitative data analysis.  In law, empirical work of any 

kind is relatively rare compared to more traditional doctrinal research. This has 

been highlighted as a concern because without such research it is difficult to fully 

understand the practical impact of law and legal systems on society.126  In 

management, although empirical work is common, researchers have for at least a 

decade been calling out for more qualitative studies in the field of corporate 

governance, exploring what they term the ‘black box’ of actual board 

behaviour.127   

Thus, this chapter spends some time, not only introducing the unique 

methodology used for this thesis, but reviewing the literature on qualitative 

methodology and its role in furthering our understanding of complex phenomena, 

particularly the regulation of corporate governance.  

                                                           
126  P Cane and H M Kritzer, (eds) The Oxford Handbook of Empirical Legal Research 

(Oxford University Press, 2010); D H Genn, M Partington and S Wheeler, Law in 
the Real World: Improving Our Understanding of How Law Works: Final Report 
and Recommendations (Nuffield Inquiry on Empirical Legal Research, November 
2006). 

127  See, eg, M Huse, ‘Accountability and Creating Accountability: a Framework for 
Exploring Behavioural Perspectives of Corporate Governance’ (2005) 16 British 
Journal of Management S65-S79; J Roberts, T McNulty and P Stiles, ‘Beyond 
Agency Conceptions of the Work of the Non-executive Director: Creating 
accountability in the boardroom’ (2005) 16 British Journal of Management S5-
S26; C M Daily, D R Dalton and A A Cannella Jr, ‘Corporate Governance: Decades 
of Dialogue and Data’ (2003) 28(3) Academy of Management Review 371; J L 
Johnson, C M Daily and A E Ellstrand, ‘Boards of Directors: A Review and Research 
Agenda’ (1996) 22(3) Journal of Management 409-438; A Pettigrew, ‘On Studying 
Managerial Elites’ (1992) 13(S2) Strategic Management Journal 163-182. 
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3.1 Aims and objectives 

As Chapter 1 explains, this thesis was inspired by a series of stand-alone research 

projects carried out as part of my work at the UTS Centre for Corporate 

Governance.  Each research project involved an industry partner - professionals 

interested in finding out more about corporate governance in practice.  Each 

project was inspired by a real and pressing need, on the part of investors, 

government and other corporate stakeholders, to better understand how boards 

of directors function against a background of increasingly detailed, yet mostly 

voluntary, regulation.  The academic literature seemed to contain relatively little 

about the practical impact of corporate governance regulation on board 

function.128 

Thus the aim of this thesis was to better understand boardroom processes and 

their relationship with corporate governance regulation.  Its objective is to 

explore, using empirical evidence, the effect of recent corporate governance 

reforms on the performance of Australian boards of directors.  The significance of 

such questions is regularly demonstrated when large corporations collapse and 

cause widespread harm to society.129  The global financial crisis which caused loss 

of savings, jobs and homes across the world was caused, in part, by failures of 

corporate governance and poor board performance.130   

3.2 Call for research 

In addition to the practical need to better understand corporate governance, 

there have been calls in the academic literature for research of the kind presented 

in this thesis.  The thesis responds to calls for: 

 empirical legal research;131 

 qualitative research into the ‘black box’ of board behaviour;132  

                                                           
128  Seidl et al, above n 1, 792; Aguilera and Cuervo-Cazurra, above n 5. 
129  See, eg, O Dsouli, N Khan and N K Kakabadse, ‘The Secret to Boards in 

Reinventing Themselves’ in A Kakabadse and L Van den Berghe, (eds) How to 
Make Boards Work: An International Overview (Palgrave Macmillan, 2013) 95. 

130  Kirkpatrick, above n 2. 
131  Cane and Kritzer, above n 126; Genn et al, above n 126. 
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 theoretical pluralism in boards research and a move away from agency 

theory;133   

 research into how corporate governance codes (as a modern form of soft 

regulation) work in practice;134 

 interdisciplinary research into corporate governance. 

Each of these is now discussed in more detail. 

3.2.1 Empirical Legal Research 

Legal research can be roughly divided into three categories which are by no 

means mutually exclusive: doctrinal research; comparative or international 

research; and empirical research.135  Doctrinal research focuses on what the law 

says and how it is applied to various situations.  It is the traditional form of legal 

research, relevant to the actual practice of law, and forms the basis of most texts 

on legal research.  It is concerned with what the law says rather than what it does.  

Comparative or international research is more exploratory in nature and examines 

the similarities and differences of legal systems in different countries and their 

advantages and disadvantages.  Empirical research simply means it is based on 

data collection and analysis; however it tends to have an interdisciplinary nature, 

most commonly overlapping with sociology.  For this reason much empirical work 

falls within the field of socio-legal research, examining ‘law in action’, for example, 

looking at whether the law brings about beneficial social effects and protects the 

interests of the public.  This also means it often involves the combination of law 

with disciplines such as economics, politics, psychology, history, feminism or 

business.   

                                                                                                                                                    
132  Huse, above n 127; Roberts et al, above n 127; Daily et al, above n 127; Johnson 

et al, above n 127; Pettigrew, above n 127. 
133  D P Forbes and F J Milliken, ‘Cognition and Corporate Governance Understanding 

Boards of Directors as Strategic Decision Making Groups’ (1999) 24(3) Academy 
of Management Review 489 -505; Dalton and Dalton, above n 9, S92; S A Zahra 
and J A Pearce, ‘Boards of Directors and Corporate Financial Performance: A 
Review and Integrative Model’ (1989) 15(2) Journal of Management 291-334; 
Roberts et al, above n 127. 

134  Aguilera and Cuervo-Cazzura, above n 5; Seidl et al, above n 1; Romano, above n 
9. 

135  M McConville and W H Chui, (eds) Research Methods for Law (Edinburgh 
University Press, 2007) 3; T Hutchinson, Researching and Writing in Law 
(Thomson Lawbook Co, 3rd ed, 2010) 7. 
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The research presented in this thesis involves falls across the disciplines of law 

and business – it explores whether in practice, corporate governance regulation 

brings about the beneficial effects (for both corporations and wider society) that 

were intended by the regulator.  It does this by collecting empirical evidence from 

directors and other company officers.  Langevoort in examining the role corporate 

boards from a behavioural perspective concluded: 

Until we discover exactly what directors hear amidst all the [regulatory] 

noise, we cannot begin to evaluate the wisdom of our bundle of legal and 

regulatory strategies touching on questions of boards of directors’ 

responsibilities.136 

As compared to doctrinal research, empirical research is a relatively modern 

approach to studying the law and there are relatively few legal researchers 

carrying it out.137  In the United Kingdom, concerns about the ongoing lack of 

empirical legal research, led to an inquiry being initiated to examine the reasons 

and possible solutions to the deficit of this kind of work. 138   The resultant 

‘Nuffield Report’ explained that it was instigated because: 

The thing we are especially missing is empirical research, whether 

quantitative or qualitative. We need to know how law or legal decision-

making or legal enforcement really works outside the statute or text 

book.139 

Empirical research is pertinent to a huge range of legal issues.  In fact, the Nuffield 

Report named 24 legal topics underpinned by empirical work including, of 

relevance to this thesis, business law and regulatory policy.  However, as the 

Nuffield Report states, ‘the number of empirical researchers working on any 

particular area is very small and the coverage of issues is thin and patchy, with 

                                                           
136  Langevoort, above n 10, 832. 
137  P Schmidt and S Halliday, ‘Beyond Methods – Law & Society in Action’ (Research 

Series Paper 36, University of New South Wales Faculty of Law, 2009) 6.  
Interestingly these authors were carrying out interviews for their book on 
empirical research methodologies at the Berlin Law & Society conference that I 
also attended in 2007. 

138  Genn et al, above n 126. 
139  Ibid iii. 
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entire areas untouched’.140  With regard to Australia, the Nuffield Report 

comments ‘[e]mpirical legal research remains somewhat marginal within the 

Australian legal academy and the few active scholars tend to be in newer 

universities.’141   

This is not to say that there has been no significant work done in this country.  In 

fact, some of the pioneers of socio-legal studies were based at the New South 

Wales Law Foundation in the 1970s working on topics such as legal aid and the 

legal profession.142  The approach then started to appear in studies of business 

law and regulation associated with the Australian Institute of Criminology.143  

Grabosky and Braithwaite interviewed senior officers of 96 business regulatory 

agencies and in 1986 they comment ‘[t]he study of business regulation in 

Australia is still in its infancy’.144 

Baldwin and Davis identify several features of empirical legal research which are 

helpful in understanding why and how it is particularly useful in certain areas of 

law.145  Firstly, empirical researchers tend to examine areas where there is a gap 

between what the legal texts say and the actual reality of legal practice.  This does 

not mean that the law is not being followed, rather that there is an element of 

discretion or flexibility in its application.  Secondly, it looks at law from a 

consumer perspective, that is, from the viewpoint of those on the receiving end of 

legal process, rather than those creating the law.  Lastly it tends to be focused 

upon lower level legal process – the practical, day-to-day application of the law 

rather than high level decisions.  This makes corporate governance regulation an 
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area well suited to empirical research: it is flexible and much can be learnt about 

its effectiveness by examining the practical response of those on its receiving end 

– corporations and their boards.  Sally Wheeler notes the relationship of the 

board of directors to shareholders as being a particular node of interest for 

empirical legal research.146 

Perhaps because existing work is spread thin and wide, often along the fringes of 

the legal landscape, there is no accepted or well-tested methodology for empirical 

legal research.  Banaker and Travers commented in 2005 that, although there is 

an abundance of methodological texts for those working in education, nursing, 

management or criminology, ‘[t]here is, however, no text that covers how one can 

do research about law and legal processes from a variety of social scientific 

standpoints’.147  Schmidt and Halliday have also noted that ‘it is easy… for legal 

scholars asking socio-legal questions to be intimidated by the apparent mystery of 

research methods’.148 

However, Banakar and Travers provide a reminder that the bewildering number of 

social science methodologies can be reduced to two basic categories: 

Quantitative methods involve using a range of techniques to collect data, 

including administering questionnaires or surveys, and analysing this using 

statistical techniques.  Qualitative methods involve conducting semi-

structured or unstructured interviews, doing ethnographic fieldwork, or 

analysing tape-recordings or textual materials.149 

Dobinson and Johns simplify even further, defining quantitative research as 

numerical and qualitative research as non-numerical.150  Both have their strengths 

and weaknesses although criticism tends to be directed more often at qualitative 

work on the basis that it strays further from traditional scientific inquiry.  This 

criticism was the subject of an interesting debate in 2002 between Epstein and 
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King (social scientists) and Revez (a lawyer). 151  After a thorough review of legal 

scholarship labeling itself as empirical, Epstein and King came to the conclusion 

that most of this empirical legal scholarship was ‘deeply flawed’ as it ignored the 

‘time-honoured rules of inference’ that guide empirical research in the social and 

natural sciences.  These include as paramount that research must be replicable 

and conclusions justified.  This means that the process of data collection and 

analysis must be described in fine detail and its limitations recognised. 

Revesz’s reply to Epstein and King focused on his own work which was heavily 

criticized by the social scientists.  Revesz had studied how the composition of a 

court can affect the mix of cases presented to that court but had not used the 

standard technique used in the political science literature.  It is clear from his 

justifications that some of the more innovative aspects of his methodology were 

carefully chosen to reflect the complexity of the situation under investigation.  

Here lies the nub of the debate.  Many lawyers are attempting to explore highly 

complex situations and may not be searching for specific answers to specific 

questions.  It may destroy the point of the research to attempt to reduce such 

complexity into distinct but replicable measurements.  Very similar criticisms are 

often raised in a more general sense when comparing qualitative and quantitative 

methods.  Although Epstein and King’s article claimed to cover both types of 

research their focus on ‘measurement’ would be difficult to apply to all qualitative 

methods.  They suggest qualitative information can be measured through 

categorisation (e.g. tall, medium, short)152 but there is a strong argument that this 

results in a great loss in the richness of the data collected.  Banakar and Travers 

neatly sum up the debate through their comment that ‘originality and innovation 

do not go comfortably hand in hand with methodological restrictions and 

standards’.153 

The main strength of qualitative techniques, such as open-ended interviews and 

textual analysis, is their capacity to reflect the complexity of legal processes.  Their 
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weakness is the potential for subjectivity and researcher-bias as well as the near-

impossibility of replication.  This results in questions often being raised as to the 

validity and general applicability of qualitative findings.154  Nevertheless, the 

assumption that legal researchers would adopt more scientific methods if only 

they had been trained in them is most probably wrong.  As Baldwin and Davis 

suggest, empirical researchers in law ‘may doubt whether those techniques would 

serve their purpose’ partly because ‘…research is seen as a means of developing 

more satisfying descriptions and explanations of complex institutions and 

interactions – in which case it is not essential to replicate earlier methodologies 

and indeed it can seem rather unexciting to do so’.155   

This thesis is based on research that is empirical, socio-legal, qualitative, 

Australian and on the topic of corporate governance regulation.  When looking for 

past research to build upon, I started with a narrow search, for Australian 

empirical research in the area of corporate law and regulation, and only a handful 

of articles could be found.  John Farrar discusses some of the leaders in the field in 

his article on comparative corporate governance law: Roman Tomasic, Ian Ramsay 

and Geof Stapledon have all completed empirical company law research in 

Australia as has John Farrar himself.  In a rare article discussing legal empirical 

methodology in the field of corporate law, Roman Tomasic discusses studies from 

around the world as well as in Australia.156 These deal with a huge range of topics, 

for example, corporate legal personality, takeover disputes and strategic 

bankruptcy. 

The study with the most parallels to this thesis is that of Roman Tomasic and 

Stephen Bottomley.157  They not only used a similar methodology, but also 

explored a similar topic – the real-life functioning of corporate governance 

processes.158  Between 1990 and 1991, they interviewed officers from the top 500 
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Australian listed public companies.  They spoke with 95 company directors and 55 

company advisers including lawyers, auditors and regulators.  They used the 

wealth of qualitative information collected to discuss, firstly, perceptions of 

corporate citizenship and the effect of legal requirements on corporate decision-

making;159 and, secondly, the much wider topic of corporate governance and 

accountability in general.160  Sally Wheeler describes this work as ‘the first major 

legal empirical study of corporate behavior within the firm’.161 

Ian Ramsay teamed up with economists to carry out his empirical research.  Harris 

and Ramsay in 1995 and Lamba and Ramsay in 2005 examined share buy-backs 

using a quantitative event study methodology.162  Although the methodology was 

different from those used in this thesis, these projects had the common feature of 

being interdisciplinary.  More recently Ramsay has been part of a large team, led 

by Richard Mitchell, carrying out empirical work into corporate governance and 

employment systems.163 Many of these academics were also involved in an 

interview survey of Australian directors which investigated directors’ perceptions 

of their legal duties under corporations law.164 Marshall and Ramsay presented 

the evidence of this study which found a strong belief amongst directors that their 

legal duty was broad enough to allow them to take the interests of stakeholders 

other than shareholders into account.165  This important finding is discussed 

further in Chapters 8 and 9 as it demonstrates that uncertainties in the law do not 

always equate to uncertainties in practice. 
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In 1993-94, Geof Stapledon conducted a comparative study of institutional 

shareholders in Australia and the UK.166  He interviewed chief executives and 

senior fund managers of seventeen investment-management firms in the UK and 

thirteen in Australia167.  His objectives were, firstly, to discover the shareholder 

and corporate governance issues these institutions were most concerned about; 

and, secondly, to describe the manner in which they were monitoring these issues 

in their portfolio companies.  In addition to conducting interviews, Stapledon 

collected data on institutional stakes in the equity of large, medium and small 

companies.  His objective was to test the finding (revealed in his interviews) that 

institutional activism is most likely when a small group of institutions together 

control 20-30% of a company’s share capital.168   His study therefore combined 

both qualitative and quantitative data to come to a better understanding of 

institutional monitoring of UK and Australian corporations.  Having described the 

status quo he was able to address the question of how matters might be 

improved by legal reform.  This kind of information is vital to all processes of legal 

and regulatory reform and yet as Chapter 2 discusses political pressures can 

sometimes result in hasty reforms that are not supported by significant evidence. 

3.2.2 Qualitative board research 

Due to its interdisciplinary nature, the thesis methodology also draws from 

management scholarship on the subject of boards of directors, in particular the 

qualitative work of researchers such as Stiles and his colleagues169, Leblanc and 

Gillies170, Spira and Bender171, Pettigrew and McNulty172 and Pye173 who have used 
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interview-based methodologies to explore board processes.174  Although empirical 

research is a common type of research in the discipline of business, corporate 

governance research was for several decades dominated by research based on 

quantitative methods.  Huse describes this as the ‘input-output model’ where 

measures of board composition (numbers of independent directors, board size 

etc, described by Finkelstein and Mooney as the ‘usual suspects’) are statistically 

compared to measures of firm performance.175  Interview-based studies are a 

relatively new approach to studying corporate governance and were developed 

after these traditional quantitative methods failed to find a convincing link 

between measures of board composition and corporate performance.  As Forbes 

and Milliken neatly put it: 

…the influence of board demography on firm performance may not be 

simple and direct, as many past studies presume, but, rather, complex 

and indirect. To account for this possibility, researchers must begin to 

explore more precise ways of studying board demography that account 

for the role of intervening processes.176 

Thus instead of using statistical methods to compare, for example, the number of 

independent directors against various financial performance measures, 

management researchers started to use qualitative methods to explore what was 

actually going on in the board room.  There has been a move away from the input-

output studies towards work that explores the processes that occur in the 

boardroom, drawing on theories of cognitive psychology and team dynamics.177  

Board-process information is highly relevant when considering the effectiveness 

of regulation designed to improve board performance.  The difficulty is that 
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boardroom processes are much harder to identify and analyse than measures of 

board composition.  The real-life functioning of a board depends on human 

relationships, skills and decision-making which cannot easily be reduced to 

numbers and statistics.178  Also, it is difficult, but not impossible, to gain access to 

boards to observe them in action or to question them about their decision-

making, due to the highly confidential nature of most of their deliberations.179  

Leblanc and Schwartz dedicate an article to the methodological difficulties of 

conducting research into boards of directors whilst stressing the importance of 

boardroom-based research:  

What it takes to make a board effective, and what it takes to make a 

director effective, are constructs that may only be assessed thoroughly 

from inside boardrooms.180 

Prior to 1995 there were only three such studies regularly cited: Mace’s 1972 

study involving 75 interviews, Lorsch and MacIver’s 1989 study of ‘nearly 100’ 

directors and Demb and Neubauer’s research published in 1992 referring to 71 

interviews with directors across eight countries.  Moving towards the 2000s, there 

were several UK studies involving interviews with board directors.  McNulty and 

Pettigrew interviewed 108 non-executive directors in the UK and explored, 

amongst other things, their role in influencing corporate strategy.181  Stiles and 

Taylor interviewed 51 directors and used the resulting data to analyse board roles.  

Annie Pye also interviewed 55 directors from nine organisations in a study 

designed to investigate change over time.  She discusses the interesting 

methodological issue of whether it is ever possible to repeat this kind of study due 

to ‘changing interpretive frameworks and organizational context’.182  In her case, 

many of the companies she had included as part of the first stage of her study, ten 

years prior, were non-existent or significantly altered and nearly all of the 

directors had moved on to different companies or positions. Roche also examined 

changes over time but by asking directors about their views on the changing role 
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of the board over an organisation’s life cycle.183  He interviewed 34 directors in 

Montreal and analysed responses in a way similar to Chapter 5 of this thesis.  

Roberts et al’s article draws on their work for the UK Government’s Higgs review 

into the role of non-executive directors.184  Their study, with its objective of 

informing government policy and regulation also comes close to the aims of this 

thesis.   

Recently McNulty et al conducted an extensive review of qualitative research in 

the field of corporate governance published between 1986 and 2011.185  

Unfortunately law journals were not included in their search: the 36 journals 

covered were mostly management-based with some accounting, finance and 

economics journals.  They concluded: 

There is much scope and need for more qualitative studies of significant 

rigor and relevance which explore the array of interactions and processes 

involved in corporate governance, across different levels of analysis and 

contexts.186 

They found that, although research in the field of corporate governance has 

burgeoned in the last decade, only about 1% of all articles used qualitative 

methods.187  Nevertheless, the practical value and importance of qualitative 

research into corporate governance is that it ‘can assist policy-makers and 

practitioners to develop more efficient governance mechanisms by shedding light 

on the efficacy of policy prescription’.188  This is one of the core objectives of this 

thesis: to reveal, based on empirical evidence, the areas where corporate 

governance regulation is having positive effects and areas where it could be 

improved: 
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Qualitative research provides a basis for rethinking and challenging some 

of the dominant assumptions and meanings about how governance actors 

and institutions actually function.189 

Qualitative methodologies, when compared to proven quantitative methods, have 

suffered from criticism regarding their validity and reliability yet their findings can 

develop rich understanding of complex phenomena in circumstances where 

quantitative methods can only speculate.  The extra time and effort that it takes 

to conduct qualitative studies can reap great rewards and, with methods 

becoming more robust, the early criticisms are becoming increasingly weak.  

Bluhm believes the field of qualitative research in general is nearing a tipping 

point at which ‘the positivistic stigmatization of qualitative methods and analysis 

is overturned not only by the value of the unique insights and richness of the 

knowledge generated through these methods, but also through the near 

standardization and improved validity of the methodologies themselves’.190  

Leblanc and Gillies include some discussion of methodology in their 2005 book 

and make it clear that: 

The purpose of qualitative research is not to test hypotheses deductively 

in the traditional scientific method, nor is it to generalize from a sample to 

a population.  The intent of qualitative research is not to generalize 

findings but to form a unique interpretation of events.191 

Thus these scholars, like many of the modern legal academics discussing 

qualitative methodology, would likely disagree with Epstein and King’s insistence 

on traditional scientific inference.  What is clear is that qualitative research is still 

finding its feet in both law and business research and debate around methodology 

is ongoing and necessary if techniques are to improve and find the recognition 

they so deserve.   
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3.2.3 Multi-theoretic research 

Connected to but different from choices surrounding methodology, there have 

also been calls in the literature to adopt new theoretical approaches to board 

research.192  In 2011, Huse et al reviewed three earlier articles all calling for a new 

agenda for boards’ research.193  They concluded that all of these articles 

emphasise a need to move away from the dominance of agency theory and, at the 

very least, balance this with some of the other theories available for 

understanding boards of directors: stakeholder theory, behavioural theory and 

team production theory.194  Huse et al call for more research on how boards 

actually work and how their behavior may be improved to contribute to value 

creation.195  They encourage work that challenges agency theory and uses 

process-oriented data.  The aim of processual analysis, as described by Pettigrew 

is ‘to explore the dynamic quality of human conduct and organizational life and to 

embed such dynamics over time in the various layers of context in which streams 

of activity occur’.196 

The link to methodology is the fact that ‘agency theory has assumptions that 

often can be studied by using an input-output method and with the use of 

available archival data’ whereas most of the other theories demand process data 

which is much harder to gain access to.197  Huse gives some examples of methods 

used to explore board process and these include: questionnaire surveys; 

interviews; case studies; the collection and analyses of discourses (such as board-

life stories); and direct observation of boards or directors in action’.198  This thesis 

answers such calls by using interview data and textual analysis to explore how 

boards work in practice and how well-designed board structure, composition and 

process can create an effective board.   
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McNulty et al’s review of qualitative corporate governance research confirms this 

link between methodology and theoretical approach.  Unlike quantitative 

corporate governance research, they found that most qualitative research was 

not based strongly on economic or agency theory, ‘suggestive of qualitative 

researchers seeking to take a different perspective on the nature of governance 

phenomena, which goes beyond the particular assumptions of agency theory’.199  

McNulty et al found that research studies based on qualitative methods tended to 

be exploratory in nature and did not always take a strong theoretical 

perspective.200  McNulty et al’s review is helpful in situating this thesis within the 

literature.  It confirms that corporate governance is well suited to exploratory, 

qualitative research and the discovery of theory through the analysis of data.201   

3.2.4 Empirical research into regulatory mechanisms 

The topic of lower-level regulatory enforcement is an area that has received more 

empirical attention from legal scholars than others.  Regulatory systems where 

inspectorates have a considerable amount of discretion are good subjects for 

empirical study.202  This can range from enforcement of occupational health and 

safety to business and financial services regulation where there is often an 

element of regulation through negotiation.  Corporate governance regulation falls 

squarely within this category and has indeed been studied empirically although 

not all studies examine the behavioural impact.  Aguilera and Cuervo-Cazurra 

provide a very helpful review of research into codes of good governance, finding 

that academic research has lagged behind the fast proliferation of codes 

worldwide.203  Indeed, several researchers have called for more research into how 

corporate governance codes work in practice, particularly since the global 

financial crisis highlighted the fact that code compliance did not correlate with 

actual board effectiveness.204   Aguilera and Cuervo-Cazurra comment that there 

has been ‘little systematic analysis of how codes of good governance have 
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affected how corporations are structured or how managers behave across 

different corporate governance systems’.205 

Several empirical studies of compliance with corporate governance codes have 

been conducted.206  However they do not tend to examine the behavioural effects 

of regulation within corporations.  Most assess the effectiveness of the ‘comply or 

explain’ mechanism in terms of compliance levels, albeit going further into 

reasons for compliance patterns.  For example, Hooghiemstra and van Ees find a 

uniformity in corporate responses that goes against the logic of the code and casts 

doubt on the effectiveness of comply or explain codes.207  Keay’s recent article 

comes to similar conclusions, doubting the effectiveness of the ‘comply or explain’ 

mechanism due to uninformative company disclosures and lack of shareholder 

engagement.208  MacNeil and Li studied what they termed ‘serial non-compliers’ 

in the UK and found that investors would tolerate non-compliance with the 

corporate governance code if a company was still performing well financially.  

They also concluded that the benefits of flexibility associated with the Code were 

overstated.209  Recently Seidl et al also focused on instances of non-compliance 

explaining them in terms of legitimacy tactics for companies.210  

Julia Black has reviewed empirical legal studies in the area of financial market 

regulation finding that ‘greater empirical or experimental research on how 

investors make investment decisions, what information they use and how they 

interpret it is badly needed’.211  This is the other side of corporate governance 

codes – understanding how the information disclosed by companies is used by 

investors. 
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Thus the study of corporate governance codes has tended to be compliance-

based.  A focus on this kind of quantitative study is a trend seen in other areas of 

regulation whereas assessment of the qualitative output of regulation, although 

important, is uncommon because of its time-consuming and difficult nature: 

Input based assessment of performance is common: the measurement of 

numbers of inspectors and inspections, resources devoted to control and 

other inputs. Process or compliance based assessment is also common: 

measuring adherence to procedural requirements and other laws, policies 

or guidelines. What is less common is a qualitative assessment of either 

output: measuring the extent to which the goals of the specific 

programme are achieved, or longer term outcomes: evaluating the impact 

of the regulatory system against the broad objectives of the agency 

(rather than the specific programme).212 

In terms of behavioural analysis, Spira and Page have empirically examined 

corporate responses in the area of corporate governance, using a method much 

like that used in Chapter 7 of thesis in relation to diversity statements.  They 

collected corporate governance statements on risk management and used a 

process of content analysis to code the data.213  Although they studied disclosure 

statements, their aim was to consider ‘the possible impact of the disclosure 

requirements on corporate behaviour’.214  Julia Black identifies one other study 

that focuses on the behavioural response to regulation, noting the associate of 

methodology with theoretical approach: sociological approaches tending to use 

qualitative methods and economic approaches using quantitative methods.215  

This study by Larson found that the amount of interaction between regulatory 

and market actors influenced whether behaviour was structured more by formal 

rules or social norms.216 

                                                           
212  R Baldwin and J Black, ‘Really responsive regulation’ (2008) 71(1) Modern Law 

Review 59-94, 73. 
213  L F Spira and M Page, ‘Regulation by disclosure: the case of internal control’ 

(2010) 14 Journal of Management and Governance 409-433, 417. 
214  Ibid 409 
215  J Black in Cane and Kritzer, above n 126, 170. 
216  E Larson, ‘Institutionalising Legal Consciousness: Regulation and the Embedding 

of Market Participants in the Securities Industry in Ghana and Fiji’ (2004) 38(4) 
Law & Society Review 737-768. 
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Legal scholars in the US have approached this area in terms of a broader 

discussion of novel regulatory mechanisms that bridge the divide between hard 

and soft law termed ‘new governance’.217  Trubek and Trubek examine this fine 

line in the context of European Union regulation.  They discuss the beginnings of 

hybrid forms of regulation embracing both hard and soft law.218 Studying the 

European Union Water Framework Directive they state, ‘we begin the task of 

mapping relationships between conventional forms of regulation and a number of 

new governance approaches’. 219  In terms of future research they comment: 

We hope this Article will lead to a more thorough and ambitious inquiry 

that would in turn allow us to better understand these developments and 

assess their significance. We see such an effort as having several 

dimensions. These include a critical analysis of the failures of traditional 

regulation, an empirical inquiry to identify transformations, a sociological 

analysis that would explain why these changes are occurring and trace 

their impact on various interests and groups, a theoretical analysis that 

would explain the relationship between new forms of law and traditional 

legal values, and a policy analysis that explores both the feasibility and 

desirability of greater use of such hybrid forms and the role of various 

actors in such efforts.220 

Thus, there are calls for research that explores the form of policy implementation 

that is known as ‘new governance’.  As Chapter 2 described, Australia’s corporate 

governance regulation has gone through several cycles of reform.  First, stemming 

from the crises in the 1980s there was consolidation of law but also a realisation 

that law was too slow and inflexible.  The Bosch report was a first step towards 

industry self-regulation and has been formalised into the ASX Principles which 

have a complex regulatory nature: although in most cases their adoption is 

voluntary, disclosure against them is a contractual condition of listing and legal 

sanctions can be imposed for non-disclosure.  They fall squarely into the field of 

                                                           
217  D M Trubek and L G Trubek, ‘New Governance and Legal Regulation: 

Complementarity, Rivalry and Transformation’ (2007) 13 Columbia Journal of 
European Law 539. 

218  D M Trubek and L G Trubek, ‘Hard and Soft Law in Social Europe’ (2005) 11(3) 
European Law Journal 343-364, 364. 

219  Trubek and Trubek, above n 217. 
220  Ibid 564. 



67 
 

‘new governance’ or more precisely ‘meta-regulation’ which refers to layers of 

regulation that reinforce each other.  Corbett and Bottomley introduce corporate 

governance regulation as a prime example of modern meta-regulation where 

‘there is a law of corporate governance but corporate governance is not primarily 

about law’.221 

Australia has its own very well renowned scholars working in this field: John 

Braithwaite, Christine Parker, Colin Scott and Nicola Lacey were editors of the 

book ‘Regulating Law’ published in 2004 that discusses many forms of regulation 

that differ from traditional ‘command and control’ legislation.  They introduce the 

concepts of meta-regulation and responsive regulation as justice that is meted out 

in venues far from the court-room: 

Responsiveness means that access to legal justice in the courts is not the 

normative ideal of the meta-regulatory perspective on law.  Rather the 

ideal is access to justice, where that justice is more likely to be a self-

regulatory accomplishment of principles and rules in civil society. 222 

Scholars have pointed to the need to consider empirical evidence in designing and 

assessing corporate governance regulation.  Dalton and Dalton sum this up: 

By considering the empirical evidence, we can better evaluate the 

promise that lies in current guidelines and prescriptions for effective 

governance structures.223 

3.2.5 Interdisciplinary research 

This thesis also answers calls for more interdisciplinary research into corporate 

governance.  It aims to bridge literature from two, if not more, academic 

disciplines – the work of management scholars into the role of the board of 

directors and the work of legal scholars into regulatory systems.  Indeed, 

corporate governance regulation is a topic that has also been written about by 

economics, finance and accounting scholars.224 In their review of qualitative 

corporate governance research McNulty et al found very few studies using more 

                                                           
221  Corbett and Bottomley, above n 39, 288. 
222  Ibid 285. 
223  Dalton and Dalton, above n 9, S92. 
224  Adams et al, above n 3, 63. 
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than one disciplinary method and encouraged governance scholars to take on the 

challenge of interdisciplinary study to develop richer and more intriguing 

theoretical frameworks.225  Hess points out that empirical research on corporate 

reporting has been developed in the accounting literature. He hopes that ‘more 

scholars from other disciplines, such as the fields of management and law and 

society’ will join these efforts and provide additional perspectives’.226  Coming 

from a regulatory perspective Julia Black also calls for integration of different 

disciplines and collaboration such that scholars from different areas can bring 

their respective expertise to bear on common questions and learn from each 

others’ skills techniques, research and arguments.227 

3.3 Research Objectives 

The argument behind this thesis is that we must understand the various roles of 

the board if we are to design regulation that will be effective at enhancing board 

performance.  As introduced in Chapter 1, the research question at the core of 

this thesis has two parts: first it asks, what is the role of the board in practice, or 

what should it ideally be; and second it asks whether current corporate 

governance regulation, particularly the ASX Principles of Corporate Governance, 

facilitates fulfilment of this role.  The second question can be split further into two 

parts: is regulation encouraging the right kind of board behaviour (is the 

regulatory content appropriate?); and is the encouragement sufficient to change 

board behaviour (is the regulatory mechanism effective?).   

Figure 3.1 shows the relationships between these research questions and the 

importance of studying them together.  The role of the board at any particular 

time is influenced by the company’s individual circumstances but also by common 

external contingencies including the regulatory environment.  Corporate 

governance structures and processes can be both imposed/suggested by outside 

influences (exogenous) or arise by choice or through need internally 

(endogenous).228  If enhanced board performance is the ultimate objective of 

                                                           
225  McNulty et al, above n 185. 
226  D Hess, ‘The Three Pillars of Corporate Social Reporting as New Governance 

Regulation: Disclosure, Dialogue and Development’ (2008) 18(4) Business Ethics 
Quarterly 447-482, 474. 

227  J Black in Cane and Kritzer above n 126, 172. 
228  See for example Adams et al, above n 3. 
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corporate governance regulation, policy makers need to understand the 

endogenous factors and design regulation to build upon these rather than 

interfere with them. 

 

In other words, in order to understand how regulation can improve board 

performance we need to understand what the board does, what comprises good 

board performance and to what extent the role of the board differs across 

different companies.  These are important issues for policy makers when they 

determine the content of regulation.  These issues also impact on the type of 

regulatory mechanism that is likely to be appropriate.  Corporate governance 

regulation regarding board function has tended to comprise flexible principles 

rather than strict rules because of the complex and varied nature of the role of 

the board.  The aim of this thesis is to better understand the impact of the 

Australian code of corporate governance on board behaviour – whether it 

conflicts with or complements the role played by most boards and the 

mechanisms through which its ‘comply or explain’ principles can lead to changes 

in behaviour. 
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3.4 Research Design  

The methodology of this thesis draws on the relatively small body of work in both 

the disciplines of law and management that analyses interview data, often in 

combination with archival data, to better understand the role of the board and 

the impact of regulation upon it.  The flexible nature of the Australian ‘comply or 

explain’ corporate governance code permits variation in its implementation.  

Through empirical analysis of companies’ implementation choices the thesis 

throws light on the corporate response to specific code provisions.   

As introduced in Chapter 1, the research design is based on two overarching 

research questions and a series of more narrow questions.  A research design 

usually incorporates tried and tested procedures for collecting, analysing, 

interpreting and reporting research data.  Rigorous research design is important 

as it determines not only the methods to be applied during a study but also the 

logic that will be used for interpretation at the end.229 

3.4.1 Data collection  

As explained in Chapter 1, this thesis draws on data collected in four stand-alone 

studies, each with its own data collection methodology described in Chapters 5-8.  

The overall thesis database is summarised in Table 3.1.  The data collected falls 

into three main categories: 

 interview data – semi-structured face-to-face interviews with company 

officers and investors were transcribed into text and uploaded into the 

software program Nvivo for analysis; 

 archival data - company annual reports and sustainability reports were 

downloaded and specific sections of text were extracted into Word and 

then Nvivo; and 

 quantitative data – numerical data from annual reports was entered into 

an Excel spreadsheet. 

                                                           
229  J W Creswell and V L Plano-Clark, Designing and conducting mixed methods 

research (SAGE, 2nd ed, 2011). 
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Collection of more than one source of data is a well-known technique for 

improving the validity of qualitative findings through a process called 

triangulation.230  Triangulation involves cross-verification of findings obtained 

through different methods.  It is possible to be more confident about research 

conclusions if the findings are replicated across independent data sources.  

 Data Source 1 Data Source 2 

Dibbs study - Board roles and 
responsibilities 

67 corporate 
governance 
statements 

67 semi-structured 
interviews 

ACSI study - Board 
performance evaluation 

30 disclosure 
statements 

15 semi-structured 
interviews 

EOWA study - Gender 
diversity  

500 annual reports 200 diversity 
statements 

Catalyst study - Governance of 
corporate responsibility 

30 sustainability 
reports and website 
disclosures 

 

 

The thesis can be described as empirical mixed-method research because it is 

based on a combination of data collection methods both qualitative and 

quantitative.  Using a combination of qualitative and quantitative methods in 

research is a natural way of exploring a topic and yet, in academic terms, is a 

relatively new methodological orientation.231  Only in the fourth edition of Yin’s 

well-known book on case study research does he devote more attention to the 

mixing of quantitative and qualitative data as part of the same case study.232  

Mixed method research has been defined as: 

Research in which the investigator collects and analyzes data, integrates 

the findings, and draws inferences using both qualitative and quantitative 

approaches or methods in a single study or a program of inquiry.233 

                                                           
230  T D Jick, ‘Mixing qualitative and quantitative methods: Triangulation in action’ 

(1979) 24(4) Administrative Science Quarterly 602. 
231  Creswell and Piano Clark, above n 229. 
232  Yin, above n 6. 
233  Creswell and Piano Clarke, above n 229, 4. 
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3.4.2 Data analysis 

This thesis relies on the data collected as part of the four studies in Table 3.1, but 

data collection is as far as the overlap between this thesis and those four studies 

extends.  The thesis research questions and framework for analysis, set out in 

Figure 3.2, is entirely original. 

 

 

As a whole, the thesis is based on a case study methodology although the ‘cases’ 

are regulatory provisions, not companies (as management scholars might expect) 

or court decisions (as legal scholars might expect).  The four Chapters 5-8 each 

take a particular recommendation or set of recommendations of the ASX 

Principles as the unit of study.  Each Chapter therefore comprises a case study of 

the corporate response to a specific element of regulation.  Within-case analysis 

occurs within each of these ‘findings chapters’ by making theoretical assumptions 

about intended regulatory effect and testing whether the empirical data collected 

supports these assumptions.  Yin calls this process ‘‘analytic generalisation’ in 

which a previously developed theory is used as a template with which to compare 

the empirical results of the case study.’234  Thus, for example, in Chapter 5 the 

                                                           
234  Yin, above n 6, 31. 
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theory that sub-committees make boards perform more efficiently is compared 

with interviewees’ comments about the value of committees.  This process of 

within-case analysis primarily assesses the effectiveness of the content of the 

regulation, although at times may also provide insights into the effectiveness of 

the regulatory mechanism. 

In order to be in a position to make this kind of comparison the raw empirical data 

first has to be analysed.  Methods of analysis vary across the chapters as they are 

closely aligned with the type of data collected.  The primary method of analysis 

was qualitative content analysis of text, for example, drawing themes from 

interview data and coding disclosure statements in annual reports.  Strauss and 

Corbin call this a process of conceptualising and reducing data, elaborating 

categories in terms of their properties and dimensions and relating through a 

series of prepositional statements – together a process of ‘coding’.235  There was 

also some basic quantitative analysis of numerical published information, for 

example, data on board size, number of women and number of board committees 

was aggregated and statistically analysed.  The role of theory in this process is to 

provide important context and direction for analysis. The literature review in 

Chapter 4 describes and discusses some of the common theories regarding the 

role of the board and regulatory design.  Core terms relating to each theory can 

then be used as the basis of coding categories when analysing data.236  The 

research did not limit coding categories to those pre-determined by theory – 

where other categories emerged directly from the data these were included in the 

research findings.237 

Cross-case analysis is then presented in Chapter 9.  Although the subject matter or 

content of each of the recommendations studied in Chapters 5-8 is different, the 

regulatory mechanism used (comply or explain) is the same across each case, 

enabling cross-case comparison of regulatory effect.  Each case also reveals 

information about the role of the board which is pooled in Chapter 9 to draw out 

overriding themes regarding board function and the conditions that foster good 

                                                           
235  A Strauss and J Corbin, Basics of Qualitative Research (SAGE, 2nd Ed, 1998) 12. 
236  M B Miles and A M Huberman, Qualitative Data Analysis, (SAGE, 1984). 
237  This process is known as grounded theory, see see B G Glaser and A L Strauss, The 

discovery of grounded theory: strategies for qualitative research (Aldine de 
Gruyter, New York, 1967). 
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board performance.  Thus, the process of ‘analytic generalisation’ is used again in 

Chapter 9, this time at a higher level, to compare the theories behind both board 

roles and regulatory mechanisms, set out in Chapter 4, with the themes emerging 

from the pooled empirical data.  

3.4.3 Research Limitations 

Many researchers have pointed out the importance of institutional context in 

corporate governance.  Despite theories of convergence, corporate governance 

systems are country-specific and what is applicable in Australia may not be 

effective elsewhere.238  Nevertheless, the similarity of the Australian corporate 

governance code to many other nations’ codes means the thesis’ findings may 

have wider relevance.  However, as Yin comments, case study research should not 

aim to generalise directly from one case to another.239  Instead the objective 

should be to generalise findings to develop theory that can then be tested against 

other cases.  Thus, the findings of this thesis can be compared and contrasted 

with similar studies based on other nations’ corporate governance codes. 

Other limitations, discussed where relevant in Chapters 5-8, include the fact that 

interview participants were self-selected, not random, and therefore findings may 

not be applicable more broadly across Australian corporations.  Also the data 

analysis has the usual limitations of qualitative studies including the risk of 

subjectivity in interpreting and analysing data.  However the methodology was 

designed to mitigate these known weaknesses and any residual risk must be 

balanced against the fact that the thesis’ objective of understanding board 

behavior could not be achieved through other methods.    

3.5 Summary  

The research conducted for this thesis answers the call for more qualitative 

empirical work in the area of corporate governance.  Both law and business 

scholars have concluded that there is a need to better understand corporate 

governance at a practical level in terms of how decisions are made by boards of 

directors and how regulation affects those decisions.  This research implements a 
                                                           
238  See Cuervo, above n 27.  Also J Gabrielsson and M Huse, ‘Context, Behaviour and 

Evolution: Challenges in Research on Boards and Governance’ (2004) 34(2) 
International Studies of Management and Organisation 11-36, 24. 

239  Yin, above n 6, 37. 
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novel research design to explore the effect of specific recommendations of the 

Australian corporate governance code.  In doing so it aims to develop our 

understanding both of the role of the board in corporate governance and how 

regulation can best facilitate that role.  Chapter 4 further explains the significance 

and originality of the research and its implications for both the theory and 

practice of corporate governance.   
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4 Theoretical review 

4.1 Introduction 

Chapter 3 describes and justifies the thesis research design and methodology.  It 

explains the role of theory in providing context and direction for data analysis.  

The aim of this chapter is to provide a review of the literature relevant to the 

thesis research questions, which will be used as a base against which to compare 

the empirical findings.  This chapter will review existing theories relevant to the 

two core research questions: 

1. What is the modern role of the board? 

2. How does soft regulation facilitate fulfillment of that role? 

4.1.1 The Role of the Board 

The first set of theories presented in this chapter includes those claiming to help 

us understand the role of the board.  These theories each have consequences for 

the practical role of the board – is it primarily there to set strategy, to mediate 

between stakeholders, to monitor managers, to guide them, or to provide them 

with resources?  It is likely that the board’s role involves a mixture of all of these 

functions and yet many of these theories explain only one role.  The aim of this 

thesis is to explore through discussion with directors, what boards actually do in 

practice and how this fits with these theories – do boards in reality spend most of 

their time monitoring, advising or connecting the company to vital resources?  It is 

likely that the importance of each of these functions varies over time and is 

dependent on company circumstances.  If this is true, the task for academics is to 

better understand the limits of each theory and the conditions that determine 

whether it will apply.240  This will provide a basis for advising policy-makers on 

how regulation might take into account variations in the role of the board and 

remain appropriate in all circumstances. 

 

                                                           
240  Lynall et al, above n 8, 420. 
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4.1.2 Regulatory Content 

Regulation tends to be designed based on a particular theory of the role of the 

board.  If the theory does not fit with reality in all circumstances, the regulation 

may be doomed to fail or will be ineffective.  Chapter 2 describes how Australian 

corporate governance regulation has been developed in phases, each responding 

to particular events, usually involving corporate collapse and managerial 

misbehavior.  As a consequence, many of the recent reforms to corporate 

governance regulation have been designed to improve the monitoring capacity of 

the board.  Examples include the requirement for a majority of independent 

directors and the need for the audit committee to include members with financial 

training.  This thesis explores whether this focus on monitoring and board 

independence is appropriate in all circumstances, particularly in light of some of 

the theories and empirical evidence that suggest otherwise.   

Not all corporate governance regulation is aimed at improving the board’s 

monitoring capacity.  Although less directly, the ASX Principles do take into 

account the other important functions of a board, for example, to add value and 

improve firm performance through strategic input and/or links to external 

resources. This performance role of the board has a strong history in Australia 

with the 1995 Hilmer report stressing the role of the board in strategising, 

planning and ensuring its own effectiveness.241  However more recently this role 

has not been emphasised from a regulatory point of view.  The introduction to the 

2010 edition of the ASX Principles explains that ‘corporate governance structures 

encourage companies to create value, through entrepreneurialism, innovation, 

development and exploration’, however this wording has been removed from the 

2014 edition.242 Despite this, the value-adding role of the board is reflected in 

some of the more recent reforms concerning board performance evaluation and 

diversity discussed in Chapters 6 and 7 of this thesis.  This thesis explores whether 

it would be possible for regulation to encourage this value-adding role of the 

board more directly.  In this way, the thesis assesses the content of Australia’s 

corporate governance code and whether it is effective at improving board 

performance. 

                                                           
241  Hilmer Report, above n 69. 
242  ASX Corporate Governance Council, Corporate Governance Principles and 

Recommendations (ASX, 2nd ed with amendments, 2010), 3. 
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4.1.3 Regulatory Mechanisms 

The thesis also considers the regulatory mechanisms used to influence corporate 

governance practice in Australia.  As Chapter 2 explains, compliance with the 

Australian Corporate Governance Code is voluntary because it gives companies 

the option of either adopting the recommendations or explaining why they have 

not adopted them.  This ‘comply or explain’ mechanism has been used in many 

countries but there is little research demonstrating how it works in changing 

behavior.243  By exploring how companies have adopted the recommendations, 

this thesis explores the practical methods through which ‘comply or explain’ 

regulation has its effects.  Companies tend to comply with most corporate 

governance regulation – is this because they see value in its internal 

implementation or because they feel external pressure to conform?  Probably 

both of these reasons provide motivation to adopt recommended practices and 

make recommended disclosures.  As described in Chapter 2, corporate 

governance regulation can be directed at either or both of the following aims: 

1. Regulation can suggest internal structures or procedures which directly 

impact on board roles and performance.  The most obvious example of 

this is the suggestion that all boards have a majority of independent 

directors.  This is aimed primarily at improving the board’s ability to 

monitor management.  Its practical effects are discussed in Chapter 5. 

2. Regulation can try to improve investor confidence and engagement by 

increasing information flow out of the company.  Although the direct 

effect is information disclosure, this type of regulation may indirectly 

affect board roles and performance through external pressure or 

expectations.  An example would be the recommendation to disclose 

gender statistics discussed in Chapter 7.  Although companies are only 

asked to disclose a set of numbers it is likely that external expectations 

regarding gender diversity will cause them to make efforts to alter those 

numbers by recruiting female directors.   

This thesis analyses the corporate response to the ASX Corporate Governance 

Principles in a qualitative way and in doing so explores the processes through 

                                                           
243  Aguilera and Cuervo-Cazurra, above n 5, 376. 
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which the ASX recommendations lead to changed behavior.  A better 

understanding of these processes is vital to understanding how soft regulation 

works in practice and the circumstances in which it can be an effective regulatory 

choice. 

4.2 The Role of the Board 

Corporate law in Australia, like in other Anglo-American countries, provides for a 

board of directors, formally elected by the shareholders, to act as the mind of the 

corporation and direct and supervise the managers of the company.  In fact, 

section 198A(1) of the Australian Corporations Act 2001 (a replaceable rule) 

provides that, ‘The business of a company is to be managed by or under the 

direction of the directors’, reflecting the fact that the historic role of the board 

was to manage.244  Boards of smaller, private companies may still be made up of 

executive managers but in large public companies the modern norm is for a 

separation between board and management, with boards comprised of a majority 

of independent non-executive members who supervise, monitor and guide the 

executive management team.245   

4.2.1 Multiple board roles and theories 

It is commonly recognised that the role of the board is multi-faceted combining 

different functions, each of which may rise in priority depending on the 

company’s circumstances.246  Core board functions include monitoring the work of 

the executive team, approving executive appointments and remuneration and 

providing advice and resources such as industry knowledge or access to networks. 

247  Providing leadership by setting or reviewing corporate strategy and 

                                                           
244  Farrar, above n 46, 89. 
245  A Grant Thornton report found that just under 80% of all companies in the ASX 

300 had a majority of independent directors on the board.  Grant Thornton 
‘Corporate Governance Reporting Review 2012’ available at 
<http://www.grantthornton.com.au/files/gt-corporategovernance-2012.pdf>.  In 
the United States Gordon found that the fraction of independent directors for 
large public firms had risen from approximately 20% in the 1950s to 75% in the 
mid 2000s.  See Gordon, above n 245, 1471. 

246  Lynall et al, above n 8. 
247  See, eg, Roche, above n 183, 1; Zahra and Pearce above n 133; Kiel and Nicholson 

above n 19; D W Anderson, S J Melanson and J Maly, ‘The Evolution of Corporate 
Governance: power redistribution brings boards to life’ (2007) 15(5) Corporate 
Governance: An International Review 780-797. 
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representing the company is also an important role.248  These functions comprise 

the practical business of being a director that is carried out in board meetings 

every day.  This thesis aims to understand the impact of regulation on board 

behaviour and whether it assists directors in balancing and fulfilling these 

responsibilities.249 

ASX Principle 1 suggests that companies clearly articulate the role and 

responsibilities of the board in a board charter or other document.250  Kiel and 

Nicholson’s book ‘Boards at Work’ has been influential in guiding directors in this 

respect, with the Australian Institute of Company Directors endorsing their model 

as a potential basis for a board charter.251  In the second edition, Kiel et al identify 

nine key board functions: strategy, CEO oversight, monitoring, risk management, 

compliance, policy, networking, stakeholder communication and decision-

making.252 They point out that the decision-making role is central to all other 

roles.  This is important because it means that, to be effective, a board must have 

good decision-making processes in place.   

Indeed, when reviewing board theories, it becomes clear that they can be aimed 

at different conceptual levels.  Figure 4.1 illustrates three levels of theory that 

impact on the role of the board and which will be introduced in this section.  It 

shows that some theories review the board’s role in fulfilling overall corporate 

purpose.  These theories are primarily about understanding corporate purpose 

rather than board function and dictate for whom the board will fulfil its role.  Next 

come the board theories about the functional role of the board: it is at this level 

of analysis that the thesis belongs although it is important to understand the 

impacts from above and below.  Five board role theories are introduced in this 

Chapter:  agency theory, stakeholder theory, stewardship theory, resource-

dependency theory and institutional theory as well as a few variations.  Lastly, as 

discussed in Chapter 3, there has been a move towards behavioural research that 

analyses boards at the level of decision-making and uses theories from cognitive 

                                                           
248  M Huse, above n 127; Dalton and Dalton above n 9, S94. 
249  Clarke, above n 7. 
250  ASX 2014, above n 72, 8. 
251  Australian Institute of Company Directors, ‘Board Charters’ Director Tools Series 

(2012). 
252  G Kiel, G Nicholson, J Tunny and J Beck, Directors at Work: A Practical Guide for 

Boards (Thomson Reuter, 2009, Sydney) 259. 
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psychology to better understand board processes.  This work moves away from 

trying to define the role of the board towards an examination of the interactions 

and relationships at the heart of board function. 

 

 

4.2.2 Level 1 - Purpose of the corporation 

Lurking behind questions about the role of the board are more fundamental 

issues regarding the purpose of the corporation as a whole.  As introduced in 

Chapter 2, there are two competing theories regarding corporate purpose which 

impact on how a director’s legal duty to act ‘in the best interests of the 

corporation’ is interpreted.253   Historically in Anglo-American jurisdictions this 

phrase has been interpreted as equating to the interests of the shareholders who, 

as a group, own the corporation’s shares.  In the Australian context, Corfield 

states that ‘the history of the corporate structure over the last one hundred and 

fifty years reflects that its fundamental purpose has been to maximise corporate 

profit with a view to increasing shareholder wealth’.254   

                                                           
253  Corporations Act 2001 (Cth) s 181(1). 
254  A Corfield, ‘The Stakeholder Theory and its future in Australian Corporate 

Governance: A Preliminary Analysis’ (1998) 10 Bond Law Review 213-240, 213. 
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This theory of ‘shareholder primacy’ can be contrasted with ‘stakeholder theory’ 

which has become increasingly popular in recent years and is embodied in the 

concept of corporate social responsibility or CSR.  Stakeholder theory suggests 

that the corporation should be viewed, not through the narrow lens of private 

ownership of shares but as a network involving multiple stakeholders including 

employees, customers, suppliers and creditors.255  The purpose of the corporation 

is to maximise total wealth creation in the long term rather than just shareholder 

returns.256  The stakeholder approach has long been the model of corporate 

governance in countries such as Germany and Japan.257  In Germany, companies 

with 500 employees or more are required by law to include a certain number of 

employee representatives on their boards and banks often have a much stronger 

stake in corporations than shareholders due to corporate financing through debt 

rather than equity.   

The theoretical debate between shareholder primacy and stakeholder theory has 

been discussed repeatedly in the literature, famously by Berle and Dodd in the 

Harvard Law Review in 1932.258  Berle believed that directors held their corporate 

powers in trust for shareholders whereas Dodd claimed they were held in trust for 

the whole community.  To counter claims that companies should be more socially 

responsible, Milton Friedman claimed in 1970 that increasing shareholder wealth 

should be seen as the corporation’s social purpose because a profitable 

corporation has public benefit in terms of maintaining a strong economy.259   

                                                           
255  R E Freeman, Strategic management: A stakeholder approach (Pitman, Boston, 

1984); T Donaldson and L E. Preston, ‘The Stakeholder Theory of the Corporation: 
Concepts, Evidence, and Implications’ (1995) 20(1) Academy of Management 
Review 65-91. 

256  M Blair, ‘Rethinking Assumptions Behind Corporate Governance’ (1995) 38(6) 
Challenge 12-17. 

257  See Corfield, above n 254, 213. 
258  A A Berle, ‘Corporate Powers as Powers in Trust’ (1932) 44 Harvard Law Review 

1049; E Merrick Dodd, ‘For Whom are Corporate Managers Trustees?’ (1932) 45 
Harvard Law Review 1148. 

259  M Friedman, ‘The Social Responsibility of Business is to Increase its Profits’ New 
York Times Magazine 32, 13 September 1970.  Also see J N Gordon, ‘The Rise of 
Independent Directors in the United States, 1950-2005: Of Shareholder Value and 
Stock Market Prices’ (2007) 59 Stanford Law Review, 1465-1568, 1470. 
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As Chapter 2 discusses, Australian law has been relatively quiet on this issue 

leaving wide discretion in the hands of boards of directors.260  Within the bounds 

of reasonableness, directors may choose to take a simple shareholder value 

approach or may take many wider considerations into account.  Although there 

has been case law in the past supporting shareholder primacy, the modern view is 

that Australian directors are not obliged to pursue shareholder wealth and may 

(and probably should) take into account the interests of other stakeholders as 

long as they simultaneously look after the long-term interests of shareholders.261  

This has been termed the ‘enlightened shareholder value principle’ and is based 

on the common sense that maintaining good relations with employees, customers 

and the local community tends to be of value to the corporation in the long run 

and therefore is also in the interests of shareholders.   

Despite the ongoing lack of consensus over the extent to which shareholders’ 

interests should take priority, directors generally appear able to perform their role 

effectively.  One way or another, it seems this theoretical issue is not a significant 

problem in practice.  This thesis builds on work carried out by Marshall and 

Ramsay which explores the perceptions of directors on this issue and how they 

tend to act in practice.262  However, there will be circumstances where deciding 

on how to balance stakeholder interests is both a strategic and procedural issue 

that boards must resolve to ensure that they fulfil their legal duties.263  In 1992 

Wang and Dewhirst called for researchers to ‘recognize the importance of 

stakeholder theory and incorporate the framework in the study of boards’.264  

Chapter 8 discusses stakeholder theory in more detail in the context of corporate 

social responsibility and modern regulation that encourages a stakeholder-

orientated view of corporate governance.  This thesis explores whether regulation 

can assist boards in fulfilling their role whether it comprises monitoring on behalf 

of shareholders or mediating between stakeholders.   

                                                           
260  Farrar, above n 46, 109;  Redmond, above 51, 325-6 citing Greenhalgh v Arderne 

Cinemas Ltd, [1951] Ch 286, 291; Kingsford Smith, above n 34, 400.  
261  CAMAC report, above n 93, 7. 
262  Marshall and Ramsay, above n 104. 
263  See E Klein and J J du Plessis, ‘Corporate donations, the best interest of the 

company and the proper purpose doctrine’ (2005) 28(1) University of New South 
Wales Law Journal 69-97. 

264  J Wang and H D Dewhirst, ‘Boards of Directors and Stakeholder Orientation’ 
(1992) 11(2) Journal of Business Ethics 115-123. 
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4.2.3 Level 2 - Board Roles 

A framework for analysing board roles and functions, first elaborated by Hilmer 

and Tricker, has proved its use in developing theory around the role of the board 

(Figure 4.2).265 This framework illustrates the competing demands and tensions 

upon boards of directors to balance compliance and performance, to monitor the 

present while preparing for the future, to act as both advisor and guard. The 

framework is a reminder of the multidimensional roles and responsibilities of 

boards and directors, and the need to avoid placing the entire emphasis on single 

functions.  As mentioned above, this thesis explores the contention that recent 

regulatory reforms have focused too heavily on functions representing the 

‘conformance’ role of the board at the expense of functions that improve 

‘performance’. 

Outward 

Looking 

Providing Accountability Strategy Formulation 

Inward 

Looking 

 

Monitoring and Supervising 

 

Policy Making 

 Past and Present Focused Future Focused 

 

In 2005 Morten Huse reviewed much of the literature on boards of directors using 

a similar framework.266  Instead of conformance and performance he uses the 

terms control and service to describe the board’s two primary roles: firstly 

controlling and monitoring to provide external accountability; secondly, advising, 

leading and providing services to improve internal performance.  

                                                           
265  Hilmer and Tricker, above n 7. 
266  Huse, above n 127, S72. 
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In the commentary to Principle 1, the ASX Principles list some of the common 

responsibilities of the board.  Responsibilities that would fall under the 

conformance/control heading would be:  

 reviewing, ratifying and monitoring systems of risk management and 

internal control, codes of conduct and legal compliance; and  

 monitoring senior executives’ performance and implementation of 

strategy.267   

Under the performance/service heading would be the responsibilities of: 

 providing input into and final approval of management’s development of 

corporate strategy and performance objectives; and  

 ensuring appropriate resources are available to senior executives.268   

It is interesting that in the third edition of the Principles this last resource-based 

responsibility has been removed and the monitoring responsibilities have been 

elaborated.  This is another small indicator of the increasing regulatory focus on 

control rather than service.   

The control role of the board is based on agency theory and an economic 

perspective of corporate governance.  The service role is quite different and a 

variety of theories, many taking a behavioural perspective of corporate 

governance, have been advanced to better understand this positive, value-adding 

function of the board.  They include stewardship theory, stakeholder theory and 

resource-dependency theory.  This theoretical categorisation of board functions is 

helpful when analysing the purpose of corporate governance regulation.   

Arguably board roles can be split further into three categories to separate the 

board’s interfacing or institutional role.269  This includes both the board’s role in 

accessing resources for the company but also its role in maintaining corporate 

legitimacy in the face of changing external expectations.  Figure 4.3 shows that 

this third category overlaps with the control and service roles - providing 

                                                           
267  ASX, 2010, above n 242, 13. 
268  ASX, 2010, above n 242, 13-14. 
269  Roche, above n 183, 18. 
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resources to enhance performance would fall under the board’s service role 

whereas maintaining legitimacy would fall under control or conformance because 

it is a restrictive or normalising role based on institutional theory.   

 Control Service 
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4.2.4 Level 3 - Board behaviour 

As discussed in Chapter 3, there have been calls to move away from an economic 

model of corporate governance to a behaviour based model.  A philosophical 

divide appears to have arisen between the agency theorists (many in North 

America) and the behavioural theorists (many in Europe) which is concerned as 

much with methodology as it is with theory. Overall there is growing consensus of 

a need for theoretical and methodological pluralism in understanding boards and 

corporate governance.270   

Unfortunately behavioural theory has not yet reached the same level of 

development and acceptance as agency theory.  Daily et al point out that many 

behaviour-based theories were intended to complement agency theory rather 

than provide a substitute for it.271  Van Ees et al comment that due to the rather 

scattered nature of behaviour-based research, ‘understanding boards and 

corporate governance in a behavioural framework does not yet provide a 

                                                           
270  Van Ees et al, above n 177, 311.  Roberts et al, above n 127, S8. 
271  Daily et al, above n 127, 372. 
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coherent alternative to the agency theory perspective in corporate 

governance’.272  They argue that to be a true alternative to agency theory, the 

behavioral approach needs to be strengthened by developing a core set of 

concepts that explain the decision making of boards independently from 

structures and outcomes. These concepts would include topics from psychology: 

group decision making and problem solving behaviors and the influence of power 

and experience.  Management scholars have started to try to combine theories to 

develop a coherent alternative to agency theory based on human behaviour.273  

Van Ees et al call for the incorporation of more behavioural analysis and theory 

into corporate governance research to both challenge and supplement the 

traditional focus on agency theory.274   

Van Ees et al argue that a behavioural theory would conceive of boards of 

directors as ‘problem-solving institutions that reduce complexity, create 

accountability and facilitate cooperation and coordination between 

stakeholders’.275  They compare this to agency theory which views the board, 

‘primarily as a deterrent to managerial self-interest’.276  In this sense, van Ees et 

al’s behavioural theory posits a very similar role for the board as stakeholder 

theory discussed below.  The difference is a focus is on decision-making processes 

rather than structures and outcomes.  They suggest that future research should 

review actual board behaviour against well-known theories from cognitive 

psychology such as bounded rationality, satisficing, routinization and political 

bargaining.  The aim of advocates of behavioural theory is to move away from 

trying to define the role of the board and to study board process instead.  Huse 

refers to board-process theories including those that deal with relationships, trust 

and emotions; the development of governance norms; and decision-making 

culture.277  This thesis will examine board behaviour but its focus remains on what 

this tells us about the role of the board.  It does not specifically test decision-

making theories and yet recognises that the process of decision-making is vital to 

the fulfilment of board roles.  Each of the main theories regarding board roles are 

                                                           
272  Van Ees et al, above n 177, 307. 
273  Ibid. 
274  Ibid. 
275  Ibid 308. 
276  Ibid. 
277  Huse, above n 127. 
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now introduced, together with their consequences for the content of corporate 

governance regulation. 

4.2.5 Agency Theory  

It was Berle and Means’ seminal work in 1932 that described the fact that 

ownership and control in large Anglo-American companies becomes separated as 

companies grow and utilise public equity investment.278  The shareholders, 

owners of the equity of the company, can comprise a huge number of widely 

dispersed individuals with little power or knowledge over how the company is 

being run by its executive team of managers.  This distance between the 

principals/owners of the company (shareholders) and their agents employed on 

the ground (executive managers) has been seen as a problem for the effective 

governance of companies for several reasons.279  Firstly, self-interested managers 

may not always act in the best interests of the shareholders. Many of the recent 

corporate collapses can be seen to support this theory.  Managers, if not carefully 

controlled, may become tempted to act in their own best interests, for example, 

by awarding themselves large bonuses and/or taking unnecessary or fraudulent 

risks with corporate assets.  They are able to do this because of the second agency 

problem - asymmetry of information – managers have more information and 

hence more power than most shareholders.   

It is this principal-agent problem that much of corporate governance regulation is 

designed to mitigate.280 This means corporate governance regulation is aimed at 

improving shareholders’ control of executive management, both directly through 

voting powers and indirectly through the board of directors.  Reflecting an 

economic view of corporate governance, some theorists particularly in the US, 

define corporate governance as the mechanisms by which suppliers of corporate 

finance assure themselves of a return on their investment.281    As listed 

companies will have a huge number of diverse shareholders unable to monitor 
                                                           
278  A A Berle and G C Means, The Modern Corporation and Private Property (2009) 

originally published in 1932 by Harcourt, Brace and World. 
279  See, eg, Jenson and Meckling, ‘Theory of the Firm: Managerial behaviour, agency 

costs and ownership structure, (1976) 3 Journal of Financial Economics 305-60; C 
Mallin, Corporate Governance (Oxford University Press, 2013) 17. 

280  L L Lan and L Heracleous, ‘Rethinking Agency Theory: The View from Law’ (2010) 
35(2) Academy of Management Review 294-314. 

281  A Shleifer and R W Vishny, ‘A Survey of Corporate Governance’ (1997) 52(2) The 
Journal of Finance 737-783. 
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management directly, responsibility is placed in the hands of a board of directors 

elected by the shareholders to monitor management and ensure its accountability 

to shareholders.  In other words, agency theory predicts that the most important 

role of the board is to monitor management to ensure that they act in 

shareholders’ interests.  This thesis will present evidence that will explore 

whether this is how directors view and perform their role in practice. 

4.2.5.1 Consequences of agency theory for regulation 

As Chapter 2 demonstrates much of the thrust of corporate reform in the last two 

decades in the Anglo-American world at least, has been to establish and increase 

board monitoring capacity,282 for example, by increasing the number of 

independent non-executive directors and separating the role of chair and chief 

executive officer.283  The audit and compensation committees, comprised of a 

majority of non-executives are well established as central components of this 

drive to make boards more independent of executive management.  The UK’s 

corporate governance code has also been seen to confirm the salience of the 

board’s monitoring role: ‘The provisions of the code are intended to make boards 

more independent and more effective in controlling the chief executive and the 

executive team’.284  In Australia the CLERP 9 Explanatory Memorandum expressly 

confirmed the agency theory underpinnings of Australian corporate governance 

regulation: 

Under Australia’s corporate regulatory framework, directors and senior 

company employees exercise control over company resources on behalf 

of shareholders, who have no direct operational control over the 

company.  While this relationship is the most efficient approach to 

operating a company that is owned by hundreds or thousands of different 

parties, a recognised limitation is that it can give rise to a principal-agent 

problem.285 

                                                           
282  L A van den Berghe and T Baelden, ‘The Monitoring Role of the Board: one 

approach does not fit all’ (2005) 13(5) Corporate Governance: An International 
Review 680-690; Langevoort, above n 10. 

283  See eg, Anderson et al, above n 247. 
284  B Taylor, ‘Leading the Boardroom Revolution’ (2004) 12(4) Corporate 

Governance: An International Review 415-425, 421. 
285  Paragraph 4.347 Explanatory Memorandum. 
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Agency theory suggests that regulatory reform that increases board 

independence and monitoring capacity will improve board performance.  This 

thesis explores whether directors believe this is true in practice.  

4.2.5.2 Shareholder value 

Lazonick and O’Sullivan explain that one of the consequences of agency theory 

has been a focus on shareholder value as the measure of managerial 

performance.286  The agency theory approach to the role of the board tends to 

meld with economic theories that claim the purpose of the corporation as a whole 

is to maximise shareholder wealth.  Agency theory is based on an assumption that 

the board is acting on behalf of shareholders rather than any other corporate 

stakeholders.  

Critics of this view argue that the concept of shareholders owning a corporation, 

based on the law of private property, has become increasingly distant from 

reality. When the legal concept of the corporation was devised in the nineteenth 

century, corporations were relatively small and closely held with shareholders 

involved as managers.   Today’s listed companies are very different - the 

ownership of a share equates to a bundle of legal and contractual rights little 

different in practice to the rights of employees or creditors.  Although 

shareholders have voting rights they are not always used: as Bainbridge suggests, 

this is partly because ‘the shareholders lack both the knowledge and the 

incentives necessary to exercise an informed vote’.287 

Also, because many corporations have become global entities, some more 

powerful than small nation states, the question has arisen of whether, with such 

power and influence ought to come responsibilities of a more public nature – to 

the environment and communities within which they operate.  Should companies 

and their boards always place shareholder wealth as first priority or can and 

should they also take into account the interests of other stakeholders?   

The shareholder primacy model of corporate purpose is attractive because of its 

simplicity and has been incredibly influential.  Lazonick and O’Sullivan note that it 
                                                           
286  W Lazonick and M O’Sullivan, ‘Maximizing shareholder value: a new ideology for 

corporate governance’ (2000) 29(1) Economy and Society 13-35. 
287  S M Bainbridge, ‘The Case for Limited Shareholder Voting Rights’ (2006) 53 UCLA 

Law Review 601-636, 602. 
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became an accepted aim of corporate governance in the 1980s and 90s.288  Lynn 

Stout believes the popularity of this idea reached its peak in about 2001 when 

Kraakman and Hannsman claimed that the dominant corporate ideology of 

shareholder primacy was likely to spread worldwide.289  Arguably since the 

spectacular collapses of the 2000s the pendulum has swung towards a more 

stakeholder-orientated approach to corporate governance.  Indeed, Lazonick and 

O’ Sullivan predicted that shareholder value maximisation was unlikely to be a 

sustainable ideology in terms of economic prosperity and they have, to some 

extent, been proved true.  Many of the companies that collapsed during the 

global financial crisis were following a business model designed to maximise 

short-term share price rather than long-term sustainability.  Lynn Stout would 

agree: she suggests that a focus on shareholder value is a mistake for most 

companies and can be the cause of reckless and irresponsible behaviours that 

damage not only corporate performance but the welfare of employees, 

communities and investors.290   

This thesis questions whether the recent regulatory focus on the monitoring role 

of the board is appropriate in all circumstances.  Has the bad behaviour of a 

handful of powerful executives caused regulatory policy-makers to ignore the 

positive performance-enhancing role of the board in favour of its role in checking 

and deterring opportunistic behaviour?  Could the focus on monitoring be 

detrimental to the board’s other functions?291 Could and should corporate 

governance regulation be more active in encouraging the other roles of the 

board?   

4.2.6 Stakeholder theory 

Stakeholder theory is probably the strongest contender to agency theory and 

shareholder primacy.  Although it is first and foremost a theory about corporate 

purpose, stakeholder theory posits a board role of co-ordination and co-operation 

whereby the board acts as a mediating body to balance the interests of coalitions 

                                                           
288  Lazonick and O’Sullivan, above n 286. 
289  H Hansmann and R Kraakman, ‘The End of History for Corporate Law’ (2000) 89 

Georgetown Law Journal 439-468. 
290  L Stout, The Shareholder Value Myth: How putting shareholders first harms 

investors (Berrett-Koehler Publishers, 2012). 
291  Van den Berghe and Baelden, above n 282. 



92 
 

of stakeholders.292  Hung states that ‘a stakeholder approach to the role of the 

governing board expects the board to negotiate and compromise with 

stakeholders in the interest of the corporation’.293  It is said to have more 

empirical backing than other theories both in terms of how corporate officers act 

in practice and how the law has developed in many countries.294  Because 

stakeholder theory sees the corporation as a social entity involving many different 

interests, discussion of stakeholder theory lends itself to examination of the 

overlap between corporate governance and what is commonly termed corporate 

responsibility or corporate social responsibility (CSR) discussed further in Chapter 

8. 

Stakeholder theory does not change the board’s functions in terms of control and 

service rather it changes the purpose of board decision-making in fulfilling these 

functions.  Directors must monitor management on behalf of many constituencies 

– not just shareholders.  They must put in place procedures for engaging and 

communicating with a wide range of stakeholder groups and take the interests of 

these groups into account when setting strategy or advising management.  In 

theory, therefore, a stakeholder approach to corporate governance appears to 

make the board’s role more complicated.  Indeed critics of this approach suggest 

that it can ‘blur rather than clarify the purpose that directors are to serve’.295 

Certainly it adds an additional board role – that of managing stakeholders and 

enhancing corporate responsibility.296   

4.2.6.1 Consequences of stakeholder theory for regulation 

Choices regarding overall corporate purpose and responsibilities to stakeholders 

have consequences in terms of the corporate governance structures and 

processes likely to best assist directors in fulfilling their role.  Stakeholder theory 

supports the need for non-executive directors on the basis they may represent 

and protect external stakeholders and improve corporate responsibility.297 It 

posits a co-ordinating role for the board, mediating between stakeholder groups 

                                                           
292  Van Ees et al, above n 177, 308. 
293  H Hung, ‘A typology of the theories of the roles of governing boards’ (1998) 6(2) 
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to find the best overall outcome for the corporation.  This means that 

communication channels must be in place for engaging with stakeholder groups 

as well as demonstrating accountability to stakeholder groups.  Corporate 

responsibility reporting is the visible outcome of accountability to stakeholders 

and regulation that aims to improve this kind of reporting can be said to be based 

on stakeholder theory. 

4.2.6.2 Team production theory 

Legal scholars, Blair and Stout, have developed a similar but not identical theory 

to stakeholder theory that places the board of directors as a body central to team 

production.298  Their team production theory is that all stakeholders in a firm 

invest resources in that firm and give exclusive power to the board to allocate 

outputs and resolve disputes as an independent mediating body that must act in 

the best interests of the company.299 The important difference between this and 

stakeholder theory is that it does not advocate for directors to be more 

accountable to wider stakeholders; instead it suggests that directors should not 

be under the direct control of shareholders or any other stakeholders.300  They 

define the role of the board as follows: 

Thus, the primary job of the board of directors of a public corporation is 

not to act as agents who ruthlessly pursue shareholders’ interests at the 

expense of employees, creditors, or other team members. Rather, the 

directors are trustees for the corporation itself—mediating hierarchs 

whose job is to balance team members’ competing interests in a fashion 

that keeps everyone happy enough that the productive coalition stays 

together.301 

                                                           
298  M M Blair and L A Stout, ‘A team production theory of corporate law’ (1999) 

85(2) Virginia Law Review 248–328; M M Blair and L A Stout, ‘Corporate 
accountability: Director accountability and the mediating role of the corporate 
board’ (2001) 79 Washington University Law Quarterly 403–447. 

299  Blair and Stout (1999) above n 298; see also summary by P C Kostant, 
‘Symposium: Corporations Theory and Corporate Governance Law: Team 
Production Theory and the Progressive Corporate Law Agenda’ (2002) 35 
University of California Davis Law Review 667-704, 673. 

300  Blair and Stout (1999) above n 298, 254. 
301  Ibid 280-281. 
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Blair and Stout comment that this view of the board of directors is consistent with 

the way that directors themselves tend to describe their role.302   

4.2.6.3 Director primacy theory 

Another variation of this theory, director primacy theory has been put forward by 

Stephen Bainbridge.303  He agrees that the board of directors is the central body 

that serves as the nexus for all the contracts comprising the corporation.  His 

theory differs from team production because it claims that it is not the team that 

chooses to hire directors, rather it is the directors who hire the team.   

For the purposes of this thesis, this distinction is less important than the role that 

the board plays once it is in place. Bainbridge, unlike Blair and Stout, does not go 

far in challenging shareholder primacy.  Although Bainbridge claims to reject 

shareholder primacy on the basis that directors have more control than 

shareholders, he reconciles this with the fact that the board is under a contractual 

obligation to maximise shareholder wealth: ‘if the board considers the interests of 

non-shareholder constituencies when making decisions, it does so only because 

shareholder wealth will be maximized in the long run’.304   

Lan and Heracleous build on the ideas of director primacy and team production to 

suggest a ‘reframing of agency theory’ although it appears they are ultimately 

supporting Blair and Stout’s ‘mediating hierarch’ view of the role of the board.305  

Indeed they conclude that ‘the board is not an agent of any party but an 

autonomous fiduciary of the corporation’.306 

4.2.7 Stewardship Theory  

Another criticism of agency theory is that it portrays human beings in a very one-

dimensional and unrealistic light.  Agency theory suggests that managers, if not 

monitored closely, will pursue their own interests rather than the interests of 

anyone else.  It treats individuals as ‘homo economicus’, rationally making 

decisions based purely on economic value.  Evidence from the disciplines of 

                                                           
302  ibid 286. See also Marshall and Ramsay, above n 104. 
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psychology and sociology suggests that we are not all opportunistic individuals 

motivated only by personal wealth maximisation.  Fortunately, most of us are also 

motivated by less egotistic goals.  We want to ‘do the right thing’ and be 

respected by our peers.  We want our colleagues and the organisation where we 

work to succeed along with ourselves.  These common human traits mean that 

agency theory cannot fully explain managerial behaviour.  Scholars are 

increasingly pointing out that empirical evidence also questions the validity of 

agency theory.307 

Stewardship theory rejects the ‘homo-economicus’ of agency theory and 

incorporates a wider range of human characteristics enabling a more complex, 

but perhaps more accurate, explanation of managerial behaviour.308  Stewardship 

theory does not try to take us to the opposite extreme of individuals who believe 

that collective needs should always trump personal needs, rather it demonstrates 

that there are many situations where working towards collective interests will 

also further personal needs.309  Interestingly, Justice Owen in investigating the 

collapse of Australia’s HIH Insurance, used the common meaning of stewardship 

to describe the role that company leaders should aspire to: 

The governance of a public company should be about stewardship. Those 

in control have a duty to act in the best interests of the company. They 

must use the company’s resources productively. They must understand 

that those resources are not personal property.310 

Stewardship theory provides an alternative view of the nature of corporate 

executives, painting them as responsible supervisors of the company rather than 

personal wealth maximisers.  Its consequences for the role of the board are that it 

does not predict a need for the board to monitor.  Indeed, it does not really 

suggest any need for a separate board.  The role of the board is much the same as 
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the role of management – to guide and advise and make decisions in the best 

interests of the company.  As a theory of management behaviour, stewardship 

theory does not delve deeply into the meaning of the ‘interests of the company’ 

other than to state that ‘a steward’s behaviour can be considered organisationally 

centred’ with the aim of improving organisational performance rather than the 

interests of any particular group.311  Stewardship theory is most closely aligned 

with the strategic role of the board.312 

Stewardship theory is largely the product of management scholarship rather than 

legal scholarship.  Indeed, in an extensive search of legal databases, James 

McConvill found only one passing reference to stewardship theory.313  However, it 

seems this is not because lawyers have failed to consider the concept but because 

they have labelled it differently.  Behavioural law and economics (or BLE) is an 

area of legal scholarship that, when applied in a corporate law context, moves 

some way towards a stewardship theory of corporate governance.  Kent 

Greenfield describes BLE as: 

distanc[ing] itself from many of the traditional assumptions of law and 

economics, such as a dependence on individual economic “rationality” as 

the determinant of behaviour.314 

Where traditional law and economics assumes that individuals act on the basis of 

personal utility maximisation (like agency theory) BLE supplements this concept 

with other rationales for individual behaviour (like stewardship theory).  It uses 

insights from psychology to describe actual human behaviour rather than 

assuming that all men act as ‘homo economicus’.  As Jolls et al explain, the task of 

BLE is to explore the implications of actual (not hypothesised) human behaviour 

for legal policy.315  This can enrich traditional analysis by incorporating a more 

realistic conception of human behaviour.  Of course, the disadvantage of BLE, as 
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Jolls et al neatly point out, is that replacing the simple maximising model of 

economics with a more complicated psychological treatment comes at some cost 

– solving optimisation problems is usually easier than understanding actual 

behaviour.316   

Another legal scholar, Jill Barclift has suggested that a combination of stewardship 

theory and team production theory might produce an alternative to agency 

theory, particularly in clarifying the duties of senior management as separate from 

those of directors.317  She places directors as responsible for choosing between 

competing stakeholder interests and for ensuring that managers implement these 

choices.318 

4.2.7.1 Consequences of stewardship theory for regulation 

The consequences of BLE and stewardship theory for corporate governance 

regulation are significant.  As Muth and Donaldson have commented 

‘[s]tewardship predictions regarding board independence are directly opposed to 

those of agency theory’.319  At its extreme, stewardship theory would posit no 

need for directors to monitor or be independent because managers would be 

safely working towards the best solution for all.  Stewardship theorists focus on 

corporate governance structures that ‘facilitate and empower rather than those 

that monitor and control’.320 Stewardship theory would suggest that board 

structures that facilitate board input into strategic decision-making would be most 

valuable for improving board performance.321 

In reality, a team of perfect stewards is no more likely than all managers working 

selfishly for themselves.  Davis et al suggest that both personal psychological 

characteristics and external contingencies lead to individuals’ choice of whether 

to act as steward or agent. 322 Corporate governance structures and corporate and 
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national cultures will be some of the external contingencies affecting managers’ 

choices.  In terms of personal characteristics, stewards are likely to be motivated 

by intrinsic rewards such as achievement and opportunity rather than external 

rewards measured in monetary value.  They identify with the organisation and its 

aims and see organisational success as personal success.  Governance structures 

that foster organisational involvement, trust and long-term performance would 

be likely to foster stewardship behaviour in managers.323   

What appears to be the missing piece of information is how many of us have a 

tendency towards being a steward and how many towards being self-serving 

agents?  We have assumed based on a relatively small number of corporate 

collapses that misbehaviour is the norm whereas it seems more likely, based on 

the much larger number of successful companies, that stewardship could be more 

common.  Indeed, Roberta Romano concluded that her ‘review of the empirical 

literature suggests that a case does not exist for the principal corporate 

governance mandates in SOX’, which were all based on agency theory.324   

The effect of external contingencies on managerial behaviour was demonstrated 

quite clearly by the global financial crisis where remuneration structures and a 

culture of short-termism were found to be incentivising selfish risk-taking by 

managers in the finance sector.  As Chapter 2 describes, recent regulatory reforms 

have been aimed at removing these agency incentives by requiring better links 

between remuneration and long-term firm performance.  This thesis explores 

whether regulation can also actively encourage stewardship behaviour. 

4.2.8 Resource-dependency theory 

Resource dependency theory focuses on the role of the board as a link to external 

resources essential to corporate success.325  These may include access to capital, 

sources of information or links to key suppliers or customers.326 Resource-

dependency theory addresses board members’ contributions as ‘boundary 
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spanners of the organization and its environment’.327  Non-executive directors in 

particular provide skills, experience and information that can expand and improve 

board decision-making.   As such, this theory falls into the performance side of 

board function rather than its monitoring role. Management scholars have 

explored this role of the board including its input into the strategic direction of 

the corporation.328  Kiel and Nicholson refer to intellectual capital theory whereby 

it is the skills mix on a board that is a major determinant of the value-adding that 

the board brings to the firm.329   

Rather than labelling directors as executive or non-executive, independent or 

non-independent and building board composition around these categories, 

resource dependence theory suggests that director categories based on 

experience, skills and networks will be more important to board composition.  

Hillman et al put forward four categories based on common resource needs: 

insiders (executives with in-depth firm knowledge); business experts (with 

experience running other large companies); support specialists (lawyers and 

accountants with specialist skills) and community influentials (with experience in 

politics, regulation or leadership of community groups).330  The board’s role in 

establishing corporate legitimacy can also be seen through the lens of resource-

dependency theory on the basis that directors bring with them their personal 

reputation and credibility, qualities that add value to the firm in the same way as 

other resources or skills.331   

Legal scholars such as Bainbridge recognise the resource role of the board 

although there has been little work in the legal discipline exploring this concept 

with Bainbridge referring to the work of management scholars on the topic.332  

Lynne Dallas refers to the board’s role in accessing resources, noting that ‘the 
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legal literature has given no attention to the power coalition theory to explain the 

variety of relational roles of the board.’333  This ‘power coalition theory’ appears 

to be a mix of resource-dependency and stakeholder theory whereby ‘coalitions 

comprised of different corporate constituencies such as shareholders, creditors 

and employees, interact in a political, economic, cultural and social environment 

to influence corporate behaviour…. the relationship between the corporation and 

various coalitions reflects resource dependencies’.334 

4.2.8.1 Consequences of resource-dependency theory for regulation 

Resource-dependency theory has significant consequences for corporate 

governance regulation as it does not feature independence as a vital board 

characteristic, something that recent reforms have placed as central to good 

governance.  It casts doubt on the effectiveness of independence requirements, 

particularly if they reduce a board’s ability to recruit other crucial qualities and 

skills.  Aspects of existing corporate governance regulation that support the 

boards’ resource role would include board performance evaluations that assess 

the overall board skill set, together with effective selection processes designed by 

the nominations committee.  Interestingly, the recent third edition of the ASX 

Principles now includes commentary recommending enhanced disclosure on 

board selection procedures including whether a skills matrix is used to identify 

any missing board skills.335 

4.2.9 Institutional Theory 

Institutional theory explains organisational behaviour as a response to the 

internal and external environment.  It would explain a company’s corporate 

governance structure as emerging from patterns of organisational interaction and 

adaptation.336  ‘Institutional theory explains how the firm adapts to a symbolic 

environment of cognitions and expectations and a regulatory environment of 
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rules and sanctions’.337  Institutional theory is evidenced by the fact that firms in 

similar situations tend to act in the same way – they adopt similar practices and 

portray themselves in a socially acceptable manner.   

Institutional theory can explain the spread of ‘best practices’ for corporate 

governance and the adoption of voluntary corporate responsibility reporting.338  

In terms of the role of the board, institutional theory conceptualises board 

structures and functions as responses to external pressures including regulation, 

environmental norms and firm history.339  Hung explains that institutional theory 

posits a role for the board in legitimising the corporation which usually involves 

conforming to social rules and conventions.  The board’s role is to analyse the 

external environment to better understand changing expectations, and then meet 

them in order to maintain corporate legitimacy.340  For example, institutional 

theory would explain the setting up of ASX recommended board committees as 

necessary to maintain legitimacy whether or not there is internal benefit. 

Institutional theory leads neatly into the legal literature on norms and social 

expectations as it naturally assumes that both legal and social institutions will 

influence firm behaviour.  Lan and Heracleous suggest that engagement with legal 

theory might be beneficial to institutional theorists in better understanding how 

legal and regulatory reforms affect institutionalised arrangements.341  Scott places 

regulation as one of three pillars affecting shared institutional understandings, the 

others being social norms and cultural beliefs.342 

Institutional theory is helpful in as much as it explains empirical findings that show 

that board roles are contingent on company circumstances including the 

regulatory environment.  It shows that the two research questions of this thesis 

are not as distinct as they might seem: the role being played by any particular 
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board will influence the way regulation is implemented; but regulation will 

influence the role played by the board by strengthening norms and common 

practices.  DiMaggio and Powell’s theories of institutional isomorphism are useful 

in understanding the tendency for organisations to become increasingly 

homogenised over time.343  Whether due to market pressures, regulation or the 

need for legitimacy, the theory is that corporate governance practices will 

become standardised and ‘boards of organisation in the same institutional set will 

tend to be more similar to each other than to the boards of organisations outside 

their set’.344   

4.2.10 Summary – theories on the role of the board 

This section has reviewed some of the most common theories about the role of 

the board of directors in large public corporations.  The most well-known is 

agency theory; rooted in economics and finance thinking it posits a monitoring 

role for the board to reduce the risks inherent in the distance between managers 

and shareholders.  However it has come under criticism for several reasons – its 

assumptions about self-serving human behaviour are somewhat extreme and are 

not supported by disciplines such as psychology and sociology.  It does not offer a 

rounded understanding of collaborative behaviour.  Thus, stewardship theory fills 

this gap, taking the stance that managers are generally trustworthy individuals 

and emphasising the advisory role of the board and its ability to offer input into 

strategy.345  Resource-dependency theory tends to be the third most commonly 

used theory in corporate governance research.346  It treats the board not as a 

monitor or steward but as the essential link between the corporation and the 

resources it needs for success.  It suggests that the personal experience, skills and 

networks of directors will be most important to board performance.   

Stakeholder theory has evolved as a theory of the corporation rather than a 

theory of the board and yet it has important implications for board roles.347  It 
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places the board at the centre of all stakeholders and gives it the important role 

of coordinating and mediating the interests of different stakeholder groups with 

the objective of making decisions in the best interests of the corporation in the 

long-term.  Lastly, institutional theory focuses on the board’s role in providing 

corporate legitimacy by ensuring the company conforms to external expectations.   

As described in Chapter 3, the purpose of this theoretical review is to provide a 

base for analysing the thesis findings in Chapters 5-8. In Chapter 9 all findings on 

the role of the board will be drawn together and compared against these theories 

with the aim of supporting or elaborating the theory or theories that best fit the 

data on the contemporary role of the board. 

4.3 Regulatory Mechanisms 

The first thesis research question explores the role of the board and asks whether 

the content of Australia’s corporate governance code is appropriate and effective, 

is it too focused on monitoring or could it better encourage directors’ other roles?  

A second question is whether the regulatory mechanism is effective: how do the 

ASX Principles facilitate fulfillment of board roles?  Does the ‘comply or explain’ 

mechanism lead to positive changes in board performance or does it simply result 

in disclosure of standardised information?  This section presents some of the 

regulatory theories behind the use of corporate governance codes.  As Figure 4.4 

demonstrates, the discretion inherent in codes of corporate governance leaves 

companies with choice in terms of how to respond.  Regulatory theories suggest 

that this kind of flexible regulation can engage companies to find cost-effective 

solutions to complex problems.348 However, empirical evidence on the 

behavioural effects of flexible regulatory regimes including corporate governance 

codes is sparse.349  This thesis follows the methodology of the few studies that 

take a particular regulatory regime as a case study and compare its actual 

practical effect with its theoretical or intended effect.350 
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4.3.1 Corporate governance regulation 

Corporate governance provides an interesting case study from a regulatory point 

of view because novel mechanisms have been used to influence behaviour.  As 

described in Chapter 2, the beginnings of the Australian corporate governance 

code were a self-regulatory response by companies to the problem of lack of 

capital and low investor confidence.  It was a classic case of self-regulation where 

‘companies join together to regulate their collective action to avoid a common 

threat or to provide a common good’.351  The development of the ASX Principles 

by the Corporate Governance Council had the same underlying purpose: to 

improve confidence in the share market following periods of corporate collapse 

and economic downturn.  Both companies and governments wish to maintain a 

healthy economy and prevent corporate collapse.  Thus there is an ongoing 

incentive, for both regulators and businesses, to implement and explain good 

corporate governance practices, which can have the added advantage of 

maintaining corporate reputation in an environment of scrutiny by both investors 
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and customers.   Aguilera and Cuervo-Cazurra describe the key regulatory issue as 

follows: 

An important debate in the international corporate governance world is 

whether countries should develop hard laws, such as the United States 

with the Sarbanes-Oxley Act 2002, or whether soft regulation, such as 

codes of good governance, are sufficiently effective to improve existing 

corporate governance practices across countries, as well as to address the 

pressing issues of corporate accountability and disclosure.352 

Aguilera and Cuervo-Cazurra describe a code of good governance as ‘a set of best 

practice recommendations regarding the behaviour and structure of the board of 

directors’.353  They show how codes proliferated very suddenly in the 1990s and 

diffused worldwide.  They comment that ‘there is little systematic analysis of how 

codes of good governance have affected how corporations are structured or how 

managers behave across different corporate governance systems’.354 Indeed, a 

‘striking schism’ has been noted between the beliefs of business people and 

academic research: 

All this is resulting in an apparent divergence in development between 

the real world, where codes continue to be developed and revised, and 

the academic world, where there is limited theoretical advancement on 

the topic.355 

Julia Black defines regulation as ‘the sustained and focused attempt to alter the 

behaviour of others according to defined standards or purposes with the intention 

of producing a broadly identified outcome or outcomes, which may involve 

mechanisms of standard-setting, information-gathering and behaviour-

modification’.356  In the context of corporate governance, regulation is used to 

influence the behaviour of the individuals who make up a corporation: 

shareholders, directors and managers.  It is designed both to modify behaviour 

and to gather information.  As seen in Chapter 2 recent regulation has been aimed 
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at encouraging directors to monitor, and shareholders to engage, so that 

managers will be more likely to act as good stewards than self-interested agents.   

Corporate governance regulation comprises a mix of public law and private 

contracts, mandatory rules and voluntary standards.  It demonstrates the 

increasing plurality and complexity of regulation recognised by Braithwaite and 

Parker.357  John Farrar includes legal regulation, stock exchange listing 

requirements, accounting standards, codes of conduct, statements of best 

practice and business ethics in his analysis of corporate governance.  He 

comments that this creates ‘an increasingly complex amalgam of law and self-

regulation’.358  

4.3.2 Regulatory theories 

Presented here are some of the theories behind this relatively new policy of 

regulating using mixed methods or multiple layers of regulation.  These theories 

aim to predict and understand the effects of different kinds of regulation and the 

circumstances in which they are most effective.359  As with theories on the role of 

the board, different terminologies are used across different scholarly disciplines 

and in different countries.  This is a body of literature that has yet to be developed 

into a coherent whole.  

This thesis aims to develop this body of theory by using the ASX corporate 

governance code as a case study.360  This is an approach used by other regulatory 

theorists: by testing theory against empirical case studies researchers have gained 

understanding of the limits of new regulatory approaches and their potential 

advantages.361  Using a similar methodology to this thesis, Ford and Hess 

examined the United States’ post-GFC corporate monitorship regulation in order 

to explore the limitations of ‘new governance’ style regulation: 
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this research, and the example of the recent financial crisis, pushes us to 

consider larger questions about how and to what degree new 

governance-style initiatives can consistently and reliably promote better 

corporate conduct.362 

They examined the practical effect of the monitorship regime against its 

theoretical potential in a similar fashion to this thesis’ assessment of the ASX 

Principles.  Their conclusion was that the monitorship regime did not fulfil its 

theoretical promise and they were able to identify some of the reasons why, 

including the sociological and institutional forces at play.363  Performing such an 

assessment is an important exercise.  As Ford and Hess comment: 

Understanding how new governance initiatives will play out within the 

dynamics and institutional processes of particular regulatory regimes is an 

essential step in making new governance an effective tool for regulatory 

design. 

Studies of this nature provide important insights into the effectiveness of 

regulation of great value for future regulatory design.   As Majumdar and Marcus 

comment, ‘the question of how to improve the design of regulation is an 

important one’.364   

4.3.3 New Governance 

In the United States, ‘new governance’ appears to be a term that encompasses a 

wide range of contemporary approaches to regulation.  This relatively new legal 

paradigm combines many theories regarding non-traditional regulation.  In a 

comprehensive list Lobel includes theories of: ‘reflexive law, soft law, 

collaborative governance, democratic experimentalism, responsive regulation, 

outsourcing regulation, reconstitutive law, post-regulatory law, revitalizing 

regulation, regulatory pluralism, decentering regulation, meta-regulation, 

contractarian law, communicative governance, negotiated governance, 
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destabilization rights, cooperative implementation, and interactive compliance’.365  

Hess explains that because new governance is an emerging regulatory approach 

appearing in a variety of policy domains, there are differences and basic confusion 

over its theoretical underpinnings.366  At the same time there appears to be a level 

of agreement over its practical nature.  Karkkainen describes new governance as 

follows: 

This scholarship endeavours simultaneously to chronicle, interpret, 

analyze, theorize, and advocate a seismic reorientation in both the public 

policymaking process and the tools employed in policy implementation. 

The valence of this reorientation, New Governance scholars argue, is 

generally away from the familiar model of command-style, fixed-rule 

regulation by administrative fiat, and toward a new model of 

collaborative, multi-party, multi-level, adaptive, problem-solving New 

Governance.367  

Ford and Condon explain some of the elements agreed to be central to new 

governance including, ‘a restructured and more collaborative relationship 

between the state and regulated entities based on the recognition that regulation 

may operate most effectively when it incorporates private actors’ context-specific 

experience and relevant expertise’.368  Hess refers to the theory behind this type 

of regulatory feature as ‘democratic experimentalism’ whereby government 

encourages regulated actors to experiment to find tailored solutions to complex 

problems.369  

Australia’s ‘comply or explain’ corporate governance regime falls neatly within 

descriptions of new governance because one of its features is to give regulated 

entities ‘greater autonomy to design their own internal processes to meet broadly 

defined outcomes… counterbalanced by mechanisms designed to force 
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transparency and accountability’.370 As Coglianese and Mendelson point out, the 

system is about levels of discretion and the key to its effectiveness (at least from a 

government point of view) is to get the targets of regulation (in this case the 

companies) to exercise the discretion afforded to them consistently with 

overarching public goals rather than with their own private interests.371  

Coglianese and Lazer name this kind of regulation ‘management-based regulation’ 

because it permits firms to engage in their own planning and internal-rule making 

efforts rather than dictating what they must do or what they must achieve.372 

A special issue of the University of Denver’s Law & Policy journal in 2011 focused 

on the implementation of new governance systems by business organisations.  It 

was partly triggered by the global financial crisis because of the way it exposed 

practical shortcomings in regulatory capacity.  Some US scholars still strongly 

believe that new governance style regulation is not capable of countering the 

effects of economic self-interest and therefore has limited use in the field of 

corporate governance.373  Ford and Condon highlight the importance of empirical 

work in testing new governance theory and understanding its possibilities and 

limitations.374  Ford and Hess confirm the close relationship between new 

governance theories and other contemporary regulatory forms such as responsive 

regulation, risk regulation, management based regulation and meta-regulation.375   

Corporate responsibility is another example of an area of policy where new 

governance methods are being used to complement or fill the gaps left by 

traditional regulation.  As Rick Sarre states, the very concept of CSR encompassing 

not only compliance with law and professional standards but going beyond to 

demonstrate an ethical culture and mindset is ‘a rejection of the notion that 

prescribing minimum standards, and enforcing them by law, is an adequate form 

                                                           
370  Ford and Condon, above n 368, 450. 
371  C Coglianese and E Mendelson, ‘Meta-Regulation and Self-Regulation’ in R 

Baldwin, M Cave and M Lodge (eds), The Oxford Handbook of Regulation (Oxford 
University Press, 2010) 153. 

372  Coglianese and Lazer above n 348, 692. 
373  J Sarra, ‘New Governance, Old Norms, and the Potential for Corporate 

Governance Reform’ (2011) 33(4) Law & Policy 576-602. 
374  Ford and Condon above n 368, 451. 
375  Ford and Hess above n 350, 514 referring to S Gilad, ‘It Runs in the Family: Meta-

Regulation and Its Siblings’ (2010) 4 Regulation & Governance 485–506. 



110 
 

of regulation’.376  Whether this is true or whether legal reform is simply lagging 

behind community expectations is a question so far unanswered.  However, Janis 

Sarra is sceptical of the ability of new governance mechanisms to operate 

effectively in the area of corporate responsibility, certainly in North America.377  

Her argument is that shareholder primacy constraints make it very difficult for 

true dialogue to occur that takes account of other stakeholder interests. 

4.3.4 Meta-regulation 

Meta-regulation is described as ‘the proliferation of different forms of regulation 

(whether tools of state law or non-law mechanisms) each regulating one 

another’.378  Coglianese and Mendelson review some of the definitions of meta-

regulation, all of which involve layers of regulation, one institution regulating 

another, commonly involving state oversight of self-regulation.379  Bryan Horrigan 

explains that: 

the modern era is witnessing what prominent regulatory scholars describe 

as the new regulatory state, accompanied by the ‘decentring’ of 

regulation into many more strands than simply self-regulation, on one 

hand, and government-mandated ‘command and control’ regulation in 

the form of ‘regulation by the state through the use of legal rules backed 

by (often criminal) sanctions’ on the other.380   

Braithwaite and Parker suggest that, although it is still early days in testing and 

elaborating meta-regulatory theory, preliminary suggestions are that in 

sociological conditions of a complex division of labour it is likely to be more 

responsive and more effective than direct command and control regulation.381  

Whilst in the past regulation was often perceived in very hierarchical terms as 
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stemming directly from government authority, theories of ‘smart regulation’ and 

‘meta-regulation’ have pointed out that regulation can also be carried out by a 

host of other bodies including professional or trade bodies, voluntary 

organisations as well as by the traditional targets of regulation through self-

regulatory mechanisms.382   

The ASX corporate governance code is a good example of this new way of 

regulating.   As described in Chapter 2, the meta-regulatory hierarchy starts with 

the Corporations Act 2001 which sets up the Australian Securities Exchange and 

gives it power to draft the Listing Rules, compliance with which is enforced by 

sanctions.  The Listing Rules require disclosure against the ASX Principles, drafted 

by the Corporate Governance Council, which employ a ‘comply or explain’ 

mechanism.  Thus, although in most cases, adoption of the content of the ASX 

Principles is voluntary, disclosure against them is a contractual condition of listing 

and legal sanctions can be imposed for non-disclosure.383   

4.3.5 Responsive regulation 

John Braithwaite would most likely term Australia’s corporate governance 

regulation as responsive regulation which he describes as ‘regulation that is 

responsive to the moves regulated actors make, to industry context and to the 

environment’.384  Regulation is much more likely to be effective if its targets 

perceive it as legitimate and fair: 

According to responsive regulatory theory, what we want is a legal system 

where citizens learn that responsiveness is the way our legal institutions 

work. Once they see law as a responsive regulatory system, they know 

that there will be a chance to argue about unjust laws (as opposed to 

being forced into a lower court production line or a plea bargain). But 

they will also see that game-playing to avoid legal obligations, and failure 

to listen to arguments about the harm their actions are doing and what 

must be done to repair it, will inexorably lead to regulatory escalation. 385 
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Braithwaite’s influential regulatory pyramids demonstrate that a regulatory policy 

ought to start with informal discussions about undesirable behaviour and only 

escalate to severe penalties if the more respectful methods fail.  By going through 

this process, if and when severe control is exercised it will be seen as more 

legitimate: ‘[r]esponsive regulators seek contextual, integrated, joined-up 

strategies that will work in synergy’.386  Australia’s corporate regulator, ASIC, has 

certainly attempted a system such as this for listed companies with voluntary 

‘comply or explain’ disclosures backed up by legal sanctions.  Mandatory legal 

requirements are also enforced in a responsive fashion with enforcement options 

ranging from negotiated resolution, infringement notices requiring compliance, to 

punitive action.387 

The objective of responsive regulation is access to justice rather than access to 

courts.  It accepts that justice may best be achieved through self-regulation by 

civil society and that law should leave room for this to occur in a flexible way that 

makes contextual sense.388  Braithwaite and Parker talk of a two-way process of 

norm-building: ‘a justice of the law that filters down into the justice of the people 

and a justice of the people that more effectively bubbles up into the justice of the 

law’.389  The ASX Principles have been developed over time through a two-way 

process akin to this description.  Corporate governance structures such as 

independent audit committees have filtered down from being compulsory in the 

finance sector to being voluntarily adopted in most public companies.  At the 

same time, consultation over amendments to the ASX Principles has enabled both 

business and civil society to have a say in the future of the Principles.  In this way 

the ASX Principles represent a codification or reinforcing of commonly used 

corporate governance practices. 

Gunningham and Grabosky add to responsive regulatory theory by ‘making the 

point that different sorts of controls can be imposed not merely by the state but 

also by quasi-regulators (such as trade associations and professions) and by 
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corporations’.390  The interesting nature of the ASX Principles (and most corporate 

governance codes) means they bridge the gap between self-regulation, private 

regulation and public regulation.  Most corporate governance regulation can 

therefore be classified as a form of new governance or meta-regulation.  

Corporate governance codes have also been described as reflexive regulation, 

explicitly designed to trigger a learning process that will enable companies to 

incorporate developments from practice.391   

4.3.6 Disclosure as regulation – comply or explain 

Disclosure of information has long been used as a mechanism of corporate 

accountability but more recently has also been viewed as a tool of regulation.392  

The distinction is subtle - if disclosure of information is purely an exercise in 

correcting for information asymmetries, for example, between corporate 

managers and shareholders, then disclosure is a regulatory goal rather than a 

regulatory strategy.393  If, however, the information disclosure has another 

purpose - to change the behaviour of the firm and improve corporate governance 

practices, it can be viewed as a form of management-based regulation.394  Spira 

and Page identify three linked and overlapping objectives of corporate disclosure-

based regulation: (1) securing corporate accountability to stakeholders; (2) 

enabling better investment decisions and smooth-running capital markets; (3) as a 

form of indirect regulation that achieves the aims of regulators.395  In the case of 

corporate governance codes it is easy to see the overlap of these three purposes – 

the objective of most codes is to improve both investor confidence and corporate 

governance practices.  The third edition of the ASX Principles describes the code’s 

recommended practices as ‘likely to achieve good governance outcomes’ whilst 

also explaining that disclosures around any non-adoption of the Principles enable 

security holders and investors to ‘factor that information into their decisions’.396 
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393  Coglianese and Lazer, above n 348. 
394  Ibid 695. 
395  Spira and Page, above n 213, 410. 
396  ASX, 2014, above n 242, 3. 
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This thesis, by looking at individual recommendations of the Australian corporate 

governance code, reveals that their narrower purpose can be more closely aligned 

to just one of Spira and Page’s three objectives.  The new diversity 

recommendations discussed in Chapter 7 clearly have a regulatory objective 

(increasing women in leadership) that, although linked to improved board 

performance, is arguably not essential information for investment markets.  

Principle 6 of the Australian corporate governance code entitled ‘respect the 

rights of security holders’, although not explored empirically in this thesis, is 

directly aimed at improving corporate accountability with recommendations 

aimed at ensuring appropriate communication channels are in place.  Principle 5 

entitled ‘make timely and balanced disclosure’ is directed at ensuring smooth 

operation of the securities market and expressly states that its aim is to ensure 

‘that all investors have equal and timely access to material information 

concerning the entity’.397   

This thesis, by reviewing corporate disclosures in combination with interview 

evidence aims to compare the intended purpose of ‘comply or explain’ disclosures 

against their actual effect.  The theory behind comply or explain corporate 

governance codes is that they will be enforced by the investment market.  The 

assumption is that there is a market for good governance – investors will value it 

and good governance will be recognised in the value of the company’s shares.  

Investors will assess the information provided in corporate governance 

statements and choose companies with good governance over those without.  In 

other words, the theory is based on an assumption that: 

…shareholders will consider non-compliance or unsatisfactorily explained 

non-compliance negatively.  It also assumes that the market responds not 

just to disclosure or not, but also its content.398 

However, several researchers have found that investor engagement over 

corporate governance has been much less active than expected.399  Keay 

concludes that codes are not effective because investors, even the large 
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institutional investors, do not assess and engage with companies over their 

corporate governance practices and ultimately do not base investment decisions 

on them: 

the idea behind the adoption of comply or explain is that the shareholders 

and the markets will assess what the company has done and judge it 

accordingly…  The problem is that the research suggests that investors do 

not monitor sufficiently and do not generally bother to engage in any 

assessment of what companies have done or not done.400  

It is true that an aspect of the ‘comply or explain’ regulatory mechanism is flawed 

if no one reads the information disclosed.  It is also true that corporate 

governance statements are unlikely to have a huge readership on the basis that 

the average shareholder holds a broad portfolio of shares and does not have the 

resources to be fully informed about each company in the portfolio. However, this 

does not necessarily make the ‘comply or explain’ mechanism ineffective at 

causing behavioural change within companies.  This thesis accepts that investors 

may not find corporate governance disclosures particularly useful and instead 

focuses on the indirect effects that the process of disclosure has on internal 

corporate practices.  This thesis reviews the internal changes caused by the ASX 

Principles and explores why and how they occur.  Certainly, the evidence is that 

the large majority of listed companies do adopt the ASX recommendations.401  If it 

is not fear of judgment by investors causing this behaviour, what does drive 

companies to implement the ASX recommendations?   

4.3.7 Soft law and norms 

Soft law has been defined to comprise ‘regulatory instruments and mechanisms of 

governance that, while implicating some kind of normative commitment, do not 

rely on binding rules or on a regime of formal sanctions’.402  In the area of 

corporate governance soft law instruments exist at international, national and 

industry sector level.  Examples of international soft law instruments relevant to 

corporate governance and corporate responsibility include the OECD Corporate 
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Governance Guidelines403 and the UN Guiding Principles on Business and Human 

Rights.404  Domestic soft law includes the ASX Principles and industry initiatives 

such as the National Packaging Covenant.405  Soft law usually makes up part of a 

system of new governance or meta-regulation, perhaps supported by harder 

forms of regulation. 

Norms can be defined as ‘observed behavioural regularities’, like wearing a suit 

for office work or forming a queue at the bus stop. 406   These are rules or 

standards of behavior that are not legally enforceable but are enforced or 

encouraged by other social means: peer pressure, social acceptance, shaming or 

concerns about reputation. Norms relevant to corporate behavior can be both 

internal and external.  Internal norms make up the culture of the organisation and 

can be developed through either top-down processes (the board communicating 

its expectations) or bottom up (employee agreement on methods of task 

performance).  As Rock and Wachter explain, ‘behavioral rules and standards for 

corporate actors are provided by corporate culture and are essentially norm-

based’.407 The close relationship between norms and soft regulation, such as 

policies or codes of conduct, is evident in that norms often reflect a common 

interpretation of a written policy.  Rock and Wachter explain the importance of 

studying the role played by norms in the corporate arena: 

Norms may help explain the manner in which the law, in the absence of 

bright line rules, influences corporate governance.  Norms may also 

explain why standards rather than rules work well in a corporate 

setting.408 

External norms affecting corporate behavior are what we might call norms of best 

practice.  As Chapter 8 explores, corporate responsibility is an area where 

corporations are left with a great deal of discretion in terms of how to react and 
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how to report.  Yet a review of annual corporate responsibility reports 

demonstrates a norm of disclosure across areas such as employee relations, 

health and safety, environmental performance and community relations. Again 

there is a close relationship between this observed practice and the development 

of soft law initiatives such as the Global Reporting Initiative (GRI) and other 

reporting guidelines.  Black refers to a study that shows that norm building is 

often started by a ‘small but global community of professionals rather than 

through the application of established legal rules’. 409 She notes there are only 

‘scatterings of empirical research’ into how norms develop in financial markets 

despite many scholars noting their influence on behavior.410 

One of the recurring questions regarding the relationship between soft law and 

norms is the question of which came first: ‘Does soft law evolve into social norms 

or do social norms generate soft law?’411  Most scholars suggest that both of these 

propositions are correct and that norms and soft law are mutually reinforcing and 

develop in parallel.412  Using human-rights norms as an example, Moore 

Dickenson describes a feedback loop whereby ‘as the actual behaviour of 

multinationals becomes increasingly consistent with the evolving human rights 

norms, the behaviour both reinforces the norms and is reinforced by them’.413  

She goes further to suggest that, despite being rather unstructured, this process is 

akin to democracy and tends to acquire the type of legitimacy afforded to 

democratically approved conclusions.  She would agree with Morth that norms 

are often codified as soft law and in this sense norm development can be seen as 

the first stage in the law-making process.  Morth asks, ‘to what extent should soft 
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law be seen as a transitional mode of regulation? Or can it be seen as an 

independent form of regulation?’414   

Certainly in the realm of corporate governance there is no expectation that codes 

will ultimately be hardened into legislation.  Most regulatory theories posit that 

soft regulation can be a first choice rather than a transitional phase: 

More than one author has claimed that soft law measures may be 

preferred over legally binding rules when there is a need for flexibility and 

rapid reactions and when there is a concern about the possibility of non-

compliance.415 

Langevoort concludes that ‘changing norms have been a more important 

influence on the structural evolution of board dynamics than law’.416  His point is 

that corporate governance structures are probably best left to norms rather than 

law because of the need for flexibility.417  One of the advantages of soft law is that 

it can be drafted relatively quickly by organisations with in-depth knowledge of 

the issues at stake.  The flip-side of this is that there is no guarantee of public 

input or consultation.  Ulrika Morth points out that: 

Soft law and governance raise questions of democracy.  Is it 

democratically desirable for soft law to be a first step in the legalization 

process or should soft law be regarded as separate from traditional 

legislative methods.418 

The Australian government has chosen to enshrine certain aspects of corporate 

governance in hard law but, as Chapter 2 notes, this has disadvantages in that the 

process of law-making is slow, particularly when compared to the rate of 

innovation of business models and markets.  Depending on how the law is 

phrased compliance can be costly and the burden on business can be high (as was 

claimed of the US Sarbanes-Oxley Act).  Nevertheless, law making is a public and 

democratic process unlike the semi-private drafting of the ASX Principles by a 

group of organisations each with potential conflicts of interest.  Also law can force 
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behavioural change through sanctions for non-compliance whereas softer 

regulation can be more easily ignored.  The advantages of codes of corporate 

governance include the ability to keep them up-to-date, relevant and the fact 

that, through relatively informal consultation, they have tended to find an 

acceptable balance between regulatory burden and benefit.   

Majumdar and Marcus find that a key advantage of flexible regulation is that it 

encourages innovative implementation rather than routine and mechanical 

compliance.419  This concept of engaging rather than simply complying with 

regulation is an important one, especially in complex situations.  It is why 

Braithwaite argues that ‘as the regulated phenomena become more complex, 

principles deliver more consistency than rules’.420 

Indeed the popularity of ‘comply or explain’ codes stems from their flexibility 

which avoids the costs of a ‘one size fits all’ regime and recognises that the 

optimal governance structure may be different for each company and change 

over time.  However there has been little research on whether this flexibility is 

actually used by companies in the way intended.  The few empirical studies 

conducted suggest that, certainly in the early stages of code adoption, companies 

tend to take a standardised approach.421  On the positive side, the ASX has carried 

out regular reviews of the level of adoption of the ASX Principles by listed 

companies, finding that it has increased every year, with disclosure improving in 

its clarity and coverage.422  Indeed, Nash and Ehrenfeld suggest that when trying 

to trigger behavioural change, the need for a threat of sanctions (a feature of hard 

law) is overstated because the institutional structure of self-regulation can control 

behaviour through informal means of coercion, the transferal of norms and the 
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diffusion of best practices.423  Fasterling discusses the value of disclosure based 

regulation as a process ‘that can initiate a dialogue about norm interpretation, 

application and norm desirability’.424  Thus even if it cannot effectively discipline a 

particular behaviour, it can still have a significant influence in defining acceptable 

standards.   

Gunningham and Rees confirm the advantages of self-regulatory systems (often 

with government backing) are ‘speed, flexibility, sensitivity to market 

circumstances and lower costs’ yet these systems are often criticised for being ‘a 

cynical attempt by self-interested parties to give the appearance of regulation 

(thereby warding off more direct and effective government intervention) while 

serving private interests at the expense of the public’.425  This type of criticism 

gained strength after the 2008 global financial crisis which was seen to be caused 

in part by poor governance in large financial institutions.426  The regulatory regime 

was not strong enough to curb a culture of excessive risk taking incentivised by 

personal gain.  However, as Tomasic and Akinbami argue, while legislatures and 

courts must set new directions, effective corporate governance is ultimately best 

achieved by internal control mechanisms within corporations.427  Overall they call 

for a more robust and nuanced approach to corporate governance which would 

involve multiple layers of regulation including internal change processes and 

external oversight.428 

Dimity Kingsford Smith is one of few scholars exploring the effectiveness of 

corporate governance standards in Australia.429 She notes the fact that corporate 

governance regulation exhibits many of the characteristics of decentred 
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regulation as described more generally by regulatory scholars.430  Her 2012 article 

has as its aims: 

…to map and analyse some of the many ways in which non-state 

corporate governance norms operate and have effect.  The more 

interesting questions are ‘how does SR [soft regulation] operate?’, ‘what 

effects does SR have?’, and most particularly ‘how does SR inter-relate 

with state regulation and other non-legal orders, to have the effects it 

does?’.431 

It is only by attempting to answer some of these questions through empirical 

research that we can understand the advantages and disadvantages of using soft 

law, hard law or hybrid forms of regulation.  For some self-regulation is the 

solution to the limits of 'centred' regulation; for others it is the challenge that has 

to be addressed: ‘regulation of self-regulation is the new challenge’.432 

It is through exploring the workings of internal board processes, and the impact of 

corporate governance regulation upon them that this thesis aims to contribute to 

both regulatory theory and policy. This thesis explores how the discretion or 

flexibility inherent in the ASX Principles is used by companies.  By reviewing how 

companies fill out the broad framework provided by the Principles this thesis 

provides evidence of the processes through which soft regulation takes effect.  It 

is through better understanding of the links between theory and practice, 

between regulatory recommendations and board role fulfilment, that this thesis 

aims to contribute to discussion of regulatory policy and its influence on board 

behavior. 
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5 Board Composition and Structure 

5.1 Introduction 

This chapter is the first of four chapters presenting the empirical findings of the 

thesis.  It examines the response of Australian companies to the 

recommendations of the ASX Principles that deal with board composition and 

structure.  It presents evidence of how, in practice, boards define their role and 

separate it from that of executive management.  It explores the views of company 

officers on the value of independent directors and how boards use sub-

committees to fulfil important board functions.  The findings are relevant to both 

of the thesis research questions: they reveal the nature of the modern role of the 

board of directors; and how board composition and structure (as recommended 

by corporate governance codes) can facilitate the fulfilment of board roles.  The 

findings show how the ‘comply or explain’ mechanism of disclosure-based 

regulation permits companies to implement cost-effective governance structures.  

They also hint at some of the institutional factors and organisational traits that 

can hinder this cost-effective implementation. 

5.2 Board composition and structure 

Chapter 2 explains the development of corporate governance regulation and 

summarises the content of the ASX Principles.  Chapter 4 then introduces the 

different theories behind the role of the board, explaining that much of current 

regulation regarding board composition and structure has been designed to 

improve the board’s monitoring capacity and independence from management in 

accordance with agency theory.  This Chapter explores the practical effect of the 

ASX recommendations (second edition) that deal with board role and composition 

as well as the recommendations regarding board sub-committees, summarised in 

Box 5.1 below. 

Separation of 
Board and 
Management 

Recommendation 1.1 Companies should establish the 
functions reserved to the board and those delegated to senior 
executives and disclose those functions. 

Recommendation 2.1 A majority of the board should be 
independent directors. 
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Recommendation 2.2 The chair should be an independent 
director. 

Recommendation 2.3 The roles of chair and chief executive 
officer should not be exercised by the same individual. 

Board sub-
committees 

 

Recommendation 2.4 The board should establish a 
nomination committee. 

Recommendation 4.1 The board should establish an audit 
committee. 

Recommendation 8.1 The board should establish a 
remuneration committee. 

 

5.2.1 Separation of board and management 

ASX Recommendation 1.1 suggests that companies separate the role of the board 

from that of management, defining and disclosing the functions reserved to the 

board and those delegated to senior executives.  The concept of separating the 

two roles is designed to ‘enable the board to provide strategic guidance for the 

company and effective oversight of management’ as well as to permit 

accountability for certain functions and ensure power is not concentrated in any 

one person’s hands.433  Similar reasoning is behind Recommendation 2.3 which 

suggests that the CEO and chair are not the same person.  The third edition of the 

ASX Principles expands on the commentary to this recommendation (now 

Recommendation 2.5) to explain that there needs to be ‘appropriate separation 

between those charged with managing a listed entity and those responsible for 

overseeing its managers’.434  The monitoring role of the board is clearly the target 

of this recommendation although the commentary also adds that having an 

independent chair can ‘contribute to a culture of openness and constructive 

challenge that allows for a diversity of views to be considered by the board’.435  

Although we are now used to this separation of roles as good practice (only 10% 

of the ASX 500 do not separate the roles)436 this was not always the case, 

especially in the United States where as recently as 1992 it was estimated that 75-
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80% of all listed companies had the same person as CEO and chair.437  The wisdom 

of splitting the two roles was still being challenged in the late 1990s with Brickley 

et al pointing out that some of the costs involved include monitoring the 

chairman, information costs and inconsistent decision-making.438 

This thesis explores not simply whether the board has a different role from 

management, but what that role entails.  The interview evidence presented in this 

chapter throws light on whether, in practice, boards spend their time monitoring, 

mediating, strategising, networking, advising or doing a mixture of these things.  

In Chapter 9 these findings are combined with the findings of Chapters 6, 7 and 8 

and compared against the theories set out in Chapter 4. 

5.2.2 Independent directors 

Recommendation 2.1 states that ‘a majority of the board should be independent 

directors’.  The value of independent directors has been hotly contested for many 

years and yet remains a fundamental pillar of corporate governance reform.  An 

independent director is a non-executive director who does not have any 

relationships with the company (other than the directorship) that could be seen 

to compromise his or her independent judgment.  In the second edition of the 

ASX Principles relationships to consider when assessing independence include: 

being a substantial shareholder; being employed by the company in the three 

years prior to appointment; being a professional advisor or consultant to the 

company in the three years prior to appointment; being a material supplier or 

customer of the company or having a material contractual relationship with the 

company.439  The third edition of the ASX Principles added to this list to include 

family connections and length of tenure as additional factors that could 

compromise independence.440  The third edition of the ASX Principles continues to 

advocate committee independence by suggesting that risk management is 

overseen by a committee made up of a majority of independent directors.  The 

other three recommended committees: nomination, audit and remuneration, are 
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also recommended to have a majority of independent director-members and an 

independent director as chair. 

In 2002 Stephen Bainbridge strongly criticised the introduction of board 

independence requirements by the New York Stock Exchange (NYSE).441  The 

reason given for the requirement to have a majority of independent directors on 

all listed company boards was that it would ‘increase the quality of board 

oversight and lessen the possibility of damaging conflicts of interest’, yet 

Bainbridge found little evidence to support this reasoning.442  There have been 

other reviews of the many studies that have tried to find a link between 

independent directors and firm performance and, at best, the results are usually 

described as mixed or inconclusive.443  As a whole they do not demonstrate any 

clear benefit from independent directors and yet they also show no clear 

detriment.  As discussed in Chapter 3, the most likely reason for the inconclusive 

nature of these ‘input-output’ studies is the fact that there are too many 

intervening variables and the value of independence is dependent on other 

director, board and company characteristics.444  For example, Bainbridge suggests 

independent directors (or at least non-executives) may provide most of their 

value, not through more vigilant monitoring but through their links to external 

resources and networks that help them to advise and guide management.445  

Gordon argues that independent directors have taken on a role in importing stock 

market signals into firm decision-making.446  He argues that in a world where firm 

performance and value is measured primarily by stock price, independent 

directors are just as capable, if not more capable, than executive directors at 

basing decisions on stock market analysis.  On the other hand, both Petra and 

Bainbridge suggest that if effective and efficient decision-making is the core of 
                                                           
441  S M Bainbridge, ‘A Critique of the NYSE’s Director Independence Listing 

Standards’ (Research Paper No. 02-15, UCLA School of Law, 2002). 
442  Ibid 2.  See also his book S M Bainbridge, Corporate Governance after the 

Financial Crisis (Oxford University Press, New York, 2012). 
443  J N Gordon, ‘The Rise of Independent Directors in the United States, 1950-2005: 

Of Shareholder Value and Stock Market Prices’ (2007) 59 Stanford Law Review, 
1465-1568; S T Petra ‘Do outside independent directors strengthen corporate 
boards?’ (2005) 5(1) Corporate Governance: The international journal of business 
in society 55-64, 57. 

444  S Finkelstein and A Mooney, ‘Not the usual suspects: How to use board process 
to make boards better’ (2003) 17(2) Academy of Management Perspectives 101-
113. 

445  Bainbridge, above n 441, 11 
446  Gordon, above n 443, 1471. 
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board function, independence may not be desirable as it increases the costs of 

information provision and can reduce the likelihood of consensus.447 

5.2.3 Board sub-committees 

This chapter also takes a look at the use of board committees as a way of 

structuring board tasks to improve efficiency by allowing a sub-set of the board, 

particularly those with relevant skills, to have time to delve more deeply into 

specific issues.  In 1987 Braiotta and Sommer described board committees as a 

device that ‘provides the potential for meaningful and effective participation by 

board members’, enabling them to, ‘probe into important areas of corporate 

concern more deeply than would be possible in a full board meeting’.448   

The themes of independence and separation of board from management are 

continued into the realm of committees with the ASX recommending that they 

are made up of a majority of independent directors and chaired by an 

independent director.  Gordon points out that each of the recommended 

committees is, ‘functionally tasked in areas where the interests of managers and 

the shareholders may conflict’.449  The first edition of the ASX Principles 

recommended that all listed companies establish an audit committee, 

remuneration committee and nomination committee.450  The possibility of a risk 

management committee was also mentioned although, at that stage, the 

Principles did not formally recommend that all companies should have one.  Ten 

years later, formal recommendation of board oversight of risk (whether through a 

committee or otherwise) has been incorporated into the 2014 edition of the ASX 

Principles as a new recommendation 7.2.  All of these committees have been 

described as monitoring committees, aimed at providing independent 

professional oversight of corporate activities, thereby promoting corporate 

legitimacy.451  However, they also have a role in contributing to corporate 
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performance through developing forward-looking strategies, for example in the 

areas of risk management, succession planning and performance incentives.452  

Board sub-committees are not a new idea.  The US Securities and Exchange 

Commission (SEC) adopted requirements in 1978 that required disclosure of the 

existence, membership and function of audit, compensation and nomination 

committees of the board.453  Nearly every phase of corporate governance reform 

described in Chapter 2 has involved some reflection and reform of board 

committee composition or structure.  In 2007 Finegold et al noted that US 

corporate governance reforms tended to target board committees: 

one major target of reforms is committee structures and membership. 

Sarbanes-Oxley, NYSE, and NASDAQ all mandate that audit committees be 

composed of independent directors. The exchanges go further to 

mandate inside directors not serve on nomination and compensation 

committees and that committee structures are formalised with 

charters.454 

However, academic research into the functioning of these committees is sparse.  

Spira and Bender have commented, despite widespread adoption of board sub-

committees, there has been very little research into their efficacy in improving 

standards of corporate governance.455  In 2007 Finegold et al summed up the 

state of research as follows: 

With a few notable exceptions (Xie et al., 2003; Park and Shin, 2004), 

there has been very little work examining the operation and effects of 

board committees. Klein (1998) found positive effects on performance for 

outsider representation on finance and investment committees, but not 

for the audit, compensation, and nominating committees addressed by 

the reforms. Romano (2005) surveyed 12 studies examining the 

probability of financial statement misconduct, and reported 10 found no 

benefit from a firm having an independent audit committee. And running 
                                                           
452  Spira and Bender, above n 171. 
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directly counter to the reforms, Callahan, Millar, and Schulman (2003) 

found that the creation of a separate nominating committee and 

excluding the CEO from the process of selecting directors were both 

associated with a negative influence on company performance.456  

It is important to note that all of the studies mentioned chase the illusive 

connection between corporate governance structures (committee existence or 

independence) and firm performance through quantitative analysis.  As discussed 

in Chapter 3 this kind of research is limited in helping us to understand the value 

that committees can provide in increasing board task efficiency and generally 

enhancing board performance.   

Klein’s work goes a little further by taking into account the different roles that 

directors fulfil on different committees.457   Klein tested hypotheses about two 

kinds of committees.  Firstly she suggested that firms would perform better if they 

had a high proportion of inside directors on their strategy, finance and investment 

committees because these committees require firm-specific expert knowledge.  

Secondly, she suggested that firms would perform better with a high proportion 

of outside directors on their audit and compensation committees because these 

committees are required to monitor and check management performance.   

Klein’s objective was to explain earlier failures to find consistent links between 

inside-outside director ratios and firm performance by taking into account these 

directors’ different roles.  She confirmed a lack of systematic association between 

the overall board insider-outsider ratio and performance but was able to find links 

between committee insider-outsider ratios and performance.  The important 

implication is that optimal board composition depends on the roles being fulfilled 

by directors.  By positing certain roles for certain committees she was able to find 
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‘that board composition has marginal explanatory value for various performance 

measures’.458 

In an Australian context, Carson has explored the factors associated with the 

formation of board sub-committees.  Interestingly her research suggested a link 

between committee formation and the institutionalisation of a particular 

committee (its acceptance amongst the business community).459  Thus she found 

that the more widely accepted committees (audit and remuneration) were likely 

to exist when a company was audited by a ‘Big 6’ firm or had higher numbers of 

inter-corporate relationships, whereas the existence of nomination committees 

was only associated with board size.460  Subramaniam et al conducted research 

into the factors associated with the formation of risk committees using a sample 

of Australian companies.461  They too found a relationship between board size and 

the likelihood of the existence of a committee, also a link between organisational 

complexity and the likelihood of a stand-alone risk committee.462  At the time of 

their research the creation of a stand-alone risk committee was not formally 

recommended, removing some of the institutional pressure to conform. 

This research suggests that in the early stages committees are formed for 

efficiency reasons but once institutionalised there is additional external pressure 

to form committees regardless of internal value.  It demonstrates how soft 

regulation works to entrench certain practices and normalise behaviour, discussed 

more in Chapter 9. 

5.3 Methodology 

The findings of this chapter are drawn from the data collected in 2006 for the 

project ‘The Changing Roles and Responsibilities of Company Directors’ which was 

funded by an Australian Research Council Linkage Grant enabled by law firm Dibbs 

Abbott Stillman (Dibbs Project).463  The interview methodology was approved by 
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the Human Research Ethics Committee at the University of Technology, Sydney.464  

At a time when corporate governance was starting to be seen as a brake on 

entrepreneurship and innovation, the aim of the research was to rediscover how 

corporate governance can add value to companies, both in terms of accountability 

and performance.  The focus of the project was on qualitative changes in thinking 

and behaviour rather than compliance. Although the project was aimed at 

exploring corporate governance changes implemented after the first publication 

of Australia’s corporate governance code in 2003, the data collected provided a 

rich source of more general information on the role of the board from the 

perspective of a group of highly experienced company secretaries and directors. 

The research used a qualitative methodology with the main data sources being 

interview transcripts and company annual reports and websites.  The use of 

multiple data sources for every participant company was incorporated in order to 

improve the validity of findings.  This method has been termed triangulation and 

its basic premise is that the limitations of each data source will be reduced when 

used in combination with each other.465  For example, interviewing as a data 

collection technique relies heavily on the opinions, perspectives and recollections 

of the respondents and thus researchers can be more confident of their 

conclusions if the interview data is combined with other observational or textual 

data.466 

5.3.1 Target sample 

Qualitative research involving face-to-face interviews is time-consuming and 

costly, and the research set the ambitious target of interviewing 100 companies 

across the whole of Australia.  The sample was designed to span not only 

companies of differing sizes but also from differing industry sectors and 

geographical locations.  The size variable was deemed particularly important in 

order to learn more about the governance needs of companies at different stages 

of the corporate life-cycle: from start-up, through the listing process to 

maturation as large multi-nationals.  The target sample ultimately proposed was: 
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 40 companies from the ASX 100; 

 20 companies from the Small Ordinaries Index (ASX 101-300); 

 20 other ASX listed companies; 

 5 recently listed companies; 

 5 companies preparing to list; and 

 10 unlisted companies (private or foreign-owned). 

This target of 100 companies was not reached and, for several reasons, data 

collection ceased after completing interviews with representatives of 67 

companies.   At this stage the research had reached the point described as 

‘theoretical saturation’ by Stiles and Taylor in their comparable survey in the 

UK.467  In other words, it had reached the stage where less new information was 

gained with each interview and enough data had been collected to confirm the 

dominant themes.  Of course, each interview was unique and as Epstein and King 

stress, empirical research involves collecting as much data as feasible.468  Every 

research project contains its own cost-benefit assessment and theoretical 

saturation is simply a method of deciding how and when to limit a sample.  Its 

advantage is that it involves limiting the sample based on knowledge gained over 

time rather than an arbitrary figure picked at the start.  The final sample of 67 

companies was distributed across the target categories as follows: 

 24 companies from the ASX 100; 

 13 companies from the Small Ordinaries Index (ASX 101-300); 

 11 other ASX listed companies; 

 8 recently listed companies; 

 0 companies preparing to list; and 
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 11 unlisted companies (private or foreign-owned). 

Although it was hoped to include 5 companies preparing to list, companies in this 

category were hard to identify until close to listing, were extremely busy, and by 

the time an interview was arranged, they had moved into the recently listed 

category.  Nevertheless the final sample included a good cross-section across size 

enabling comparison of large corporations against small and well-established 

companies against start-ups.  The unlisted category included Australian 

subsidiaries of large, foreign-listed corporations as well as smaller private 

companies and one not-for-profit organisation. This allowed further 

understanding of context and of the sphere of influence of the ASX Principles.  In 

Tomasic and Bottomley’s study it seems that geographical location was deemed a 

relevant variable.  They conducted an impressive 95 interviews with directors, 

plus 55 interviews with professional advisors, spread across five Australian cities –

Sydney, Brisbane, Adelaide, Perth and Melbourne.469  Despite efforts to include 

companies in all Australian states, the sample described in this thesis was skewed 

towards Sydney and Melbourne, with 58% of companies based in Sydney, 19% in 

Melbourne and only one or two companies in each of Perth, Brisbane, Canberra, 

Adelaide and Hobart.  This reflects, to some extent, the fact that Sydney and 

Melbourne are the two main business centres of Australia; however, the 

interviews in other states were important in that they did not reveal any major 

difference in the way corporate governance was approached across the country. 

5.3.2 Interviews 

The interview template consisted of 42 questions arranged in groups of 3-5 

questions per topic as set out in Appendix 1.  As Lillis points out, interviews have 

great potential but are subject to interviewer bias both during the interview and 

when transcribing and analysing its detail.470  Using a semi-structured interview 

template can limit such bias by ensuring that each interview covers pre-

determined themes using neutral questions.   
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The principle methods used to obtain interviews included approaching target 

companies through letters, third party contacts and personal contacts.  In this 

way, the research followed a similar pattern to other studies, for example by 

Martin,471 Stiles and Taylor,472 and Leblanc and Gillies.473  It was realised from the 

start that companies responding positively to a request for interviews were likely 

to be interested in corporate governance and confident of the standard of 

corporate governance they had achieved.  How to get critics of corporate 

governance regulation to put their views on record (though it was agreed 

comments would be non-attributable) was a challenge for the research, although 

most participants offered robust comments where they felt they were necessary. 

Of the first 25 interviews, 19 were obtained in response to letters mailed to 127 

company secretaries of companies in the ASX 300.  The initial letter was sent in 

November 2005, followed up by a second letter two months later (response rate 

15%).  The remaining 6 interviews were obtained directly through contacts of the 

research team.  In May 2006, a further 72 letters were sent out to ASX 300 

companies resulting in another 4 interviews (response rate 5.5%).  These response 

rates were similar to those of Leblanc and Gillies who received expressions of 

interest (not necessarily resulting in access) from approximately 8% of letter 

recipients.474 

Letters were addressed to the company secretary of each company for several 

reasons.  Firstly, in the larger companies, company secretaries are usually full time 

employees with an interest in corporate governance and therefore more likely to 

read and consider the letter than, for example, a non-executive director who only 

attends the office for board meetings.  Secondly, due to the nature of their job, 

they are generally more accessible than directors, making follow up calls easier.  

Navigating through the protective shield of personal assistants seldom yielded a 

positive result: it was much easier if a direct conversation could be arranged.  

Although letters were addressed to the company secretary they requested 

interviews with directors.  Nevertheless, a large majority of the interviews 
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obtained were with the company secretary which ultimately may have been an 

advantage: company secretaries are present at board meetings, but are usually 

not members of the board.  As Stiles comments: 

The appeal of surveying company secretaries on the role of the board is 

therefore clear: company secretaries are not typically directors and 

therefore may be thought to respond in a less self-serving fashion. In 

other words, responses from company secretaries may be rather more 

objective than those from directors in questionnaires.475  

Smaller companies were targeted later in the research with letters sent to 

companies that had been recently listed according to the ASX website.  Many of 

these small companies did not have a dedicated company secretary so letters 

were sent to the managing director or CEO.  In addition companies in each of the 

State capitals were targeted to increase geographical spread.  As the response 

rate to the letter alone was near to zero, all letters were followed up by phone 

calls and from 73 letters 10 interviews were obtained (response rate 14%).   

Personal contacts were also used to obtain interviews, justified on the basis that it 

was likely to provide a wider range of opinions.  Companies volunteering to 

participate in response to the letter were likely to be proud of their governance 

whereas personal contacts would hopefully provide access to a more random 

sample including some critics.  Of the 42 interviews arranged in the second phase 

of the research 28 were obtained through contacts of the research team.  This 

was either via an email or discussion with an existing contact or through meeting 

suitable candidates at conferences or through professional organisations.  Overall, 

just under half of the interviews were obtained through contacts.   

In their 2001 study, Stiles and Taylor used four methods to obtain interviews: (1) 

direct approach using third-party contact; (2) direct approach via letter; (3) direct 

approach through personal contact and (4) indirect approach through referral.476  

They admit that this results in a sample chosen with a degree of opportunism but 

such is the case for most qualitative research on business elites.  Leblanc and 
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Gillies used a similar mix of methods in their 2005 study including letter, personal 

contacts and referrals.477  They observed that the process of negotiating access to 

directors became easier as the study progressed.478  This was true of the Dibbs 

project, for example, once it became possible to (1) tell potential interviewees 

that similar companies had already been interviewed and (2) have some 

discussion about the project’s preliminary findings, they tended to be more willing 

to participate. 

Some of these methods have been described as snowballing techniques and have 

been criticised on the basis that the resulting sample is not random.479  This 

limitation is generally accepted by researchers in the field on the basis that a 

random sample is not essential in qualitative research and can be justified against 

the alternative of non-access to boards.480 

5.3.3 Interview preparation 

Prior to each interview, the annual report of the company (particularly the 

corporate governance statement) was reviewed against the 42 questions.  Where 

the questions were answered in full or in part by the information in the annual 

report this information was included in the answer section of the interview 

template.  Most companies also had corporate governance information on their 

website.  This was reviewed prior to the interview and relevant information 

included in the template document.  Company information from the ASX website 

and Standard & Poor (S&P) index was used to categorise the companies by 

industry sector and size.  Of course, a company’s position in the ASX/S&P index is 

constantly changing and categorisation was based on the position just prior to the 

interview.  

This preparation of an extensive template of published information on the 

corporate governance of the company proved invaluable.  Firstly it gave the 

interviewers a good knowledge of the formal governance policy and practice of 

the company.  Secondly, because it was provided to the interviewee prior to the 

interview, it confirmed with them that the interviewers were already well 
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informed about the company.  Thirdly, the fact that the researchers already had a 

clear statement of the relevant governance policy structure of the company 

allowed the interviews to focus on wider governance ideas and changing 

behaviour and to penetrate beyond existing published information.  This added 

relevance and vitality to the interviews, and carried them substantially beyond a 

reiteration of compliance.  

5.3.4 Interview process 

The majority of interviews were carried out in face-to-face meetings at the 

company’s offices.  Each interview took approximately two hours allowing time 

for full consideration of the questions, follow-up questions if required and the 

opportunity for interviewees to offer any views of their own not covered by the 

questionnaire.  A concerted effort was made to travel out of Sydney to other 

cities, including several trips to Melbourne and Brisbane and one visit each to 

Perth and Canberra.  Unfortunately it was not possible to travel to Darwin, 

Adelaide or Hobart but interviews were conducted by telephone with company 

representatives in the latter two cities.  

Interviews were not tape-recorded and thus transcripts were based on the 

interviewers’ notes.  The decision not to use a tape recorder was a compromise 

position.  Although it is acknowledged that transcription from memory/notes 

results in an additional step where bias could potentially affect results, there was 

a concern that the presence of a tape-recorder might intimidate interviewees, 

restraining the scope of their responses, and limiting their willingness to provide 

critical responses.  Many participants did express concerns over how the interview 

data would be used and were sensitive about confidentiality, justifying the 

decision to rely on notes.  To reduce the possibility of bias at the transcription 

stage, interviews were conducted with two interviewers present whenever 

possible and the transcript was reviewed by both.  McNulty and Pettigrew taped 

their interviews but agreed with participants (as was also the case with this 

project) that comments would be non-attributable.481 
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5.3.5 Thesis analysis 

This chapter presents an original review and analysis of data from the interview 

transcripts.  The aim of this thesis is to better understand how the ASX 

recommendations assist boards in fulfilling their role.  It does this by comparing 

the intended effect of the recommendations with interview evidence of their 

actual effect.  As discussed in Chapter 2, because the ASX Principles are not law 

and were drafted by the ASX Corporate Governance Council, there is no formal 

explanation of their intended effect other than what can be gathered from the 

document itself and wider literature on corporate governance codes and listing 

requirements.  Thus the approach taken by this thesis is as follows: 

1. to make several assumptions or hypotheses about the intended effect of 

each regulatory provision;  

2. to develop these into a series of specific research questions; 

3. then, as far as possible, to use the empirical evidence collected to answer 

those research questions. 

Table 5.1 below demonstrates this process as done for the recommendations in 

Box 5.1 above that deal with board composition and structure.  



138 
 

Aims of Recommendation - Intended 
effect - 

Underlying assumptions or hypotheses Research questions – actual effect 

1.1  To separate and define the role 
of the board from that of 
management 

The board’s role is different from that of 
management 

The board cannot monitor and oversee 
management unless it is a distinct body 

RQ 5.1 How are board and 
management roles separated? RQ 5.2 
What is the role of the board? 

2.1, 2.2, 2.3 To encourage boards, 
particularly the chair of the board, to 
maintain a level of formal 
independence from management 

This enables the board to monitor 
management and provides a counter-balance 
against executive power 

RQ 5.3 Is independence valuable and if 
so why? 

2.4 To set up an independent 
nomination committee  

To ensure independent judgment in choosing 
the CEO – to make sure board members are 
suitable for the role 

RQ 5.4 Do committees perform these 
tasks more efficiently than the full 
board? 

 4.1 To set up an independent audit 
committee 

To provide a check on the company’s financial 
status and ensure shareholders receive 
accurate information 

8.1 To set up an independent 
remuneration committee  

To ensure management receive fair 
remuneration, in proportion with their 
performance and not to the detriment of 
shareholder wealth 
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In exploring the effectiveness of these corporate governance recommendations 

this chapter draws on the interview data collected as part of the Dibbs project, 

particularly the answers to questions 1 to 11 of the interview template on board 

composition as well as questions 36 to 40 on regulatory costs, detailed in 

Appendix 1. 

5.4 Findings 

5.4.1 Separation of board and management 
 

RQ 5.1 How are board and management roles separated? 

This thesis finds that although companies understand there must be a distinction 

between the role of the board and the role of management, the line between the 

two is a grey one and can change depending on company circumstances. In 

particular, the separation often increases over time as a company grows and its 

funding becomes more widely dispersed.  Start-up companies tend to have a 

board of venture capitalists and executives who must give up some of their 

control and power when the company lists to make way for independent 

directors.   

In answer to the interview questions around how the company separates the 

roles of board and management, most interview participants referred to their 

board charter, a document listing the board’s responsibilities and often also 

detailing rules regarding its composition and meeting processes.  However some 

interviewees went into more detail about how the roles function in practice.  

Participants described some of the issues in both separating the role of the board 

from that of management as well as defining the different roles of the board. 

Sometimes it is difficult to draw that line – it depends on the type of 

company and its stage of development and the role that the board 

chooses to play.  Our board is assisting to develop strategy as well as 

monitoring.  We are trying to get some definition around the mentoring 

role. (Company secretary, ASX 100) 
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This depends often on the personality of the CEO – how closely he 

monitors the separation and how he wishes to deal with it.  (Company 

secretary, ASX 100) 

The founding directors were strong executive directors who kept the 

company going when it wasn’t as profitable as it is now.  So they are a 

strong board but wanted a high level of operational control.  This is 

changing now and is where we want to move. (Company secretary, small 

listed) 

Boards that get too actively involved, other than when they have a good 

reason (like management not performing) generally aren’t acting in the 

best interests of the company. (Company secretary, small listed) 

The secret to the formal answer is that a great trust has been built up 

between the board and management over 40 years.  The board is 

confident that management can deal with the underlying business… the 

board likes to stick to the major strategic issues.  Compliance is one area 

where the board might go into more detail but that would be in a sub-

committee. Primarily the board maintains a high level, strategic role. 

(Company secretary, ASX 100) 

The board tries to be a board and govern and not manage.  It hasn’t 

always been thus – they have moved away from the detail over time, 

largely successfully.  (Company secretary, unlisted company) 

As long as the company functions as the directors and market expects the 

board won’t go into the detail of the business all the time. (Company 

secretary, ASX 100) 

Many interviewees referred to a need for flexibility in the line between board and 

management.  When the company is going through periods of change or crisis 

there may be a need for additional input and direction from the board.  At other 

times the board’s role can be more about reviewing and monitoring progress 

along an agreed path.  Some companies appeared to have very detailed written 

documents detailing the separation of roles between board and management and 
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delegated authorities, for example, who can sign what, often based on monetary 

values.  Others were purposely more flexible: 

The way we do it is through a delegations register which is fairly tight.  It’s 

something I’d like to change a bit.  There are formal delegations that 

regulates – these things are the board’s responsibility and these things go 

to specific management positions.  Those that are not delegated remain 

the responsibility of the board. (Company secretary, small listed) 

We have a manual, a policy framework around the delegations from 

board to management which has recently been up to the board to be 

approved.  It states what is retained and what is delegated.  It starts with 

the shareholders giving authority to the board.  The board then retains 

responsibility for strategy, appointment of the MD, setting and approving 

risk appetite.  And delegates to management to run the day to day 

business – it all flows through.  It’s been updated – a lot of it was in 

various documents and now is incorporated into a simple framework with 

specific delegations e.g. from the MD to CFO, treasurer, CRO, the credit 

authorities. (Company secretary, ASX 100) 

You can see if a person is authorised to do something and thus it 

maintains a level of control.  But sometimes you will find people checking, 

can I do this, when in this kind of company you would expect management 

to be able to do it.  Reference to the board becomes inefficient. (Company 

secretary, small listed) 

Within the charter you have a philosophical divide rather than nit-picking 

about what are the sorts of things that should be decided at board level 

and what they should be able to leave up to management.  It’s a 

pragmatic principles-based approach.  No-one sits there and looks at 

which category the decision falls into – the divide happens in a more 

informal way. (Company secretary, ASX 100) 

You have to be careful not to be too prescriptive.  When things are going 

well the gap is naturally there.  When there are issues or strategy to 

decide, they can start to merge back together. (General counsel, ASX 100) 
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You have got to be flexible.  The needs of companies can differ depending 

on whether you are in a situation of ‘all hands to the pump’ or whether it 

is ‘business as usual’. (Company secretary, ASX 100) 

The board here is fully engaged and does provide a lot of input.  The 

challenge is always where to draw the line – it has to be a dynamic and 

fluid thing but there is value in a clearly articulated separation.  (Company 

secretary, ASX 100) 

These comments demonstrate the theoretical conflict between control and 

service.  Certainly it seems that if controls are too strict and prevent management 

from making fast decisions this can be detrimental to company performance.  The 

ideal is to be able to maintain a level of flexibility which requires a level of trust 

and slightly less control over management.  As an organisation gets bigger the 

ability to maintain control and information flow becomes much more difficult and 

this is when appropriate design of processes and reporting lines becomes vitally 

important. 

5.4.2 The roles of the board 
 

RQ 5.2 What is the role of the board? 

 

5.4.2.1 Strategic Role  

In comparing the role of the board to that of management, participants often 

referred to the board’s role in setting and reviewing strategy.  It seemed that in 

many companies, a strategic board was viewed as ideal, one that would not 

simply approve management decisions but would have input into them.  It is likely 

that this issue was raised in the context of the separation of roles because 

strategy is an area where both board and management can be involved: the 

dividing line between overall strategic direction and operational strategies may 

not always be clear.  
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From a practical point of view the board sees itself as being there in terms 

of being part of the strategic intent and the actual day to day running of 

the company is left to the executive team.  (CFO, recently listed) 

I think there has been an increased emphasis on boards’ strategic role 

since the introduction of strategy conferences etc in the last 10-12 years.  

(Company secretary, ASX 100) 

As a general rule, the board sets company strategy and direction whereas 

management is primarily there to manage the company day-to-day and 

fulfil goals.  (Company secretary, ASX 300) 

In practice, the board’s role is very much a decision making role and 

management are required to run the nuts and bolts.  If there is something 

they want they have to put together a proposal and recommendation and 

the board says yes or no.  The board is used for its distant view – it can 

look at a proposal and see if it makes sense with fresh eyes and 

independence.  (CEO, ASX 300) 

Some participants were of the opinion that boards sometimes struggled to take a 

strong role in strategic development, perhaps due to lack of information or 

experience. 

It’s very easy for them to slide into just looking at what approval is 

needed.  We are looking at how to streamline processes and to get them 

to focus on strategic issues. (Company secretary, ASX 300) 

A company can only succeed via management implementing the board’s 

strategy well…. That goes to vision, strategy, implementation of strategy 

and all the processes, as well as resourcing around that to execute and 

communicate strategy.  What we are seeing with boards currently is that 

they don’t understand that that is their role.  They too often revert to 

process – some on boards don’t have the business experience and wisdom 

to have the judgment.  (Chairman, small listed) 
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5.4.2.2 Reviewing Role  

In some cases strategy was placed primarily in the hands of management with the 

board remaining a body of review.  The review role was mentioned frequently but 

usually not in a policing or checking kind of way, more of a helpful collaborative 

form of review involving advising and guiding, more akin to the theoretical service 

role of the board. 

The main point is that the board doesn’t see itself as setting strategy – its 

role is to give guidance and oversight whereas setting the strategy is really 

the responsibility of management.  The board’s main role is to oversee 

that strategy being implemented and to ensure management performance 

is as it should be. (Company secretary, ASX 100)  

Primarily the board is there to review what we are doing and give 

guidance in terms of strategy.  But like most companies, most strategy is 

generated through management.  The board doesn’t suggest that we 

acquire a certain company.  There is a mergers and acquisitions 

department that is constantly looking for strategic acquisitions and comes 

up with recommendations for the board. (Company secretary, ASX 100) 

The board sees itself very much as a board of review.  They will have 

strategy sessions on occasion when they might take a meeting out to 

decide specific issues.  (General counsel, ASX 100)  

We wanted an appointment and mentor type body.  The concept of 

management once removed – a reviewing function.  We have tried to 

move that into the board, to use their capabilities in a coaching type role. 

(Company secretary, ASX 100) 

The board is used as a sounding board by the CEO and myself.  Its role is to 

challenge what we are doing – one director is particularly good at that.  

They are hands-off in terms of the business but there to review and 

challenge. (Company secretary, small listed) 

Quite candidly you’ve paid the executive team to run the company and 

add value and they should, within guidelines, be free to manage that 
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asset.  The board is there to oversee but to let management get on with 

what they have to do. (CFO, recently listed) 

Overall the thesis findings suggest that the board’s involvement in corporate 

strategy can vary widely.  Strategies can be generated by management or by the 

board but in most cases involves collaboration between the two.  Certainly, a 

modern board is expected to have some role in strategy, simply approving 

management strategy without any discussion, challenge or review would not be 

deemed good practice. 

5.4.2.3 Monitoring Role   

Only infrequently was the board’s monitoring role referred to, and this was often 

as a check on management power through monetary limits to management 

decision-making.  By ensuring that high-value decisions require board approval, 

the board ensures that it receives information about such transactions and 

maintains a level of authority over them.  Interviewees also explained that the 

separation of board and management roles is important in enabling the board to 

hold management accountable for their decisions and performance.  If the board 

is heavily involved in every decision it cannot then hold management responsible 

for the outcome.  Another interesting comment referred to the fact that 

monitoring is often a backwards-looking role, checking past performance, as 

compared to the boards more positive forward-looking role in setting strategy. 

Separation [of board and management roles] also provides an oversight in 

relation to compliance – where delegation involves limits of authority it 

means there is a requirement to report any exceeding of the limits.  So it 

places some discipline on management. (Company secretary, ASX 100) 

It is important for the directors to have an oversight of management 

activities.  If the board is making all the decisions it is hard to hold 

management accountable. (CEO, unlisted company) 

I very much advocate that the board doesn’t get in the way of 

management but is able to hold management accountable.  (Chairman, 

ASX 100) 
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The board must focus on strategy and forward planning.  The audit 

committee tends to focus on what has happened in the past but the risk 

committee is much more forward looking.  The board is too – they are 

more focused on strategy and looking ahead. (Company secretary, ASX 

100) 

5.4.2.4 Resource role 

The thesis also revealed evidence supporting resource-dependency theory which 

places the board as a source of resources including skills, networks and 

experience.  Indeed, in some companies directors were perhaps used too much as 

a resource rather than paying for external services. 

They know the industry and have a great network – charities, politicians.  

Their breadth of knowledge is amazing.  And they have all got reputations 

to protect – they won’t compromise.  It’s great to have that calibre of 

board. (Company secretary, ASX 300) 

What we tried to do regarding non-executives is to make sure they have 

the right skills.  We have a sophisticated financial capacity in our chairman 

who is a chartered accountant with lots of experience with small to 

medium companies as a consultant, advisor and director.  The two other 

things we looked for were an investment banker or commercial solicitor.  

We wanted someone with experience in capital markets.  The third hasn’t 

yet been appointed or chosen.  We are looking for stronger skills in 

marketing and experience in managing and directing Australian 

companies with overseas operations/distribution because that brings its 

own special problems.  It has been a very conscious choice to balance the 

skills amongst the non-executives. (Company secretary, recently listed) 

A lot of companies really shield their board and the board gets a very 

filtered view of the business.  We deliberately open it up so that directors 

can come in at any time and talk to management with no restrictions, and 

they do actually use that.  But they are not trying to take over the job of 

management – we have got worldly directors who don’t abuse it.  I think it 

removes barriers and makes the relationship between board and 

management function better.  The board can go round and investigate 
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unfettered and truly act as directors.  The whole of management are 

involved in the board meetings- we don’t just pull in one member to 

present, we have a number of people sitting in which makes it work much 

better.  It’s a good thing for growing and developing people so that they 

are better informed – management can learn from the directors and use 

them as role models. (CEO, ASX 300) 

I think some of the directors are questioning the fact that they only receive 

$3,000 a month for quite a large workload.  In small companies I think the 

non-executives are pulled in a lot more as a resource. (Company secretary, 

recently listed) 

Probably the board is taking a more hands on role than some – it is a 

group with a lot of experience so is used as a sounding board.  (Company 

secretary, ASX 100) 

It [Separation of roles] is useful or people dive in uninvited on issues.  

That’s not to say we don’t use the directors on certain projects.  For 

example, right now I am involved in a contract negotiation and I phone 

one of the directors who has specific experience in the area almost daily 

for advice. (CFO, ASX 100) 

Because we have companies in the US, UK and Indonesia we are looking at 

having advisory boards to get the relevant information out of those 

countries.  We’ve identified some people who could fill the positions but 

no-one’s developed terms of reference for such boards.  The other option 

is to call on certain people in each country for advice but you end up being 

very reliant on management or using lawyers which is expensive for a 

small company like us.  Or we could put, for example, a US director on our 

board here but he/she wouldn’t be able to help with the 70% of business 

that is still here in Australia. (Company secretary, ASX 300) 

Where a director has special skills he will spend time with management if 

there is a need – so they do provide some sort of value-add service. 

(Company secretary, Small listed) 
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5.4.3 Changing role over time 

Interviewees explained that the role of the board is something that changes over 

time as the company matures and grows and this can explain the varying focus on 

strategy as compared to monitoring or resources at different times of a 

company’s life cycle as well as changes in the size of the board over time.  The 

board will need to be heavily involved in setting corporate strategy during periods 

of growth and can then step back a little and just monitor progress.  The skills 

needed on the board will change as it goes through phases of restructure or 

enters different markets. 

The board continues to have to monitor what in fact is its role.  Of course, 

its role can change depending on where the company is in its business 

cycle.  Once you are set on a strategic path the board can just monitor 

progress.  When you are still deciding strategy it is different. (Company 

secretary, ASX 100) 

We have been in a growth phase – we needed to go from a small to a 

larger board.  (Company secretary, ASX 300) 

We did have a larger board in the 90s when we had an energy division as 

well as building materials – it was arguable then that we needed a wider 

range of skills and hence a bigger board. (Company secretary, ASX 100) 

I think a lot of management would like to see someone on the board with 

management skills.  They feel there are a lot of professionals on there and 

because we are trying to grow the business they are looking for vision – 

they need more of a pilot, start-up board not a monitoring board because 

we are starting to grow again. (Company secretary, ASX 300) 

Most of the cases where the monitoring role was mentioned involved newly listed 

companies.  The findings suggest that, at this stage of the corporate life-cycle, 

boards take on more of a compliance role because management is less familiar 

with the new regulatory environment and needs to be reminded that it is now 

looking after the investment of a much wider group of shareholders. 
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Before the listing we had one or two VC people on the board and they 

were the constraints.  Post-listing it’s more what you’d typically expect.  

Before, as private equity, it was those with the money driving it.  They are 

far less hands-on now. (Company secretary, recently listed) 

In micro-caps like us that are recently listed, you’ll find we are 

entrepreneurial businesses that have been given life by one or two 

individuals.  Not surprisingly those individuals are quite mercurial in 

foreseeing business opportunities but not that au fait with corporate law 

and governance etc.  There can be interesting dynamics in governance, 

between personalities.  Having independent directors that are experienced 

in public companies is very important.  (Company secretary, recently 

listed) 

There are two executive directors and myself (company secretary and 

CFO) who are responsible for running the business.  Then we have two 

non-executive directors and the chairman who we report to on at least a 

monthly basis.  They have no role in the operations of the business but 

purely attend meetings and teleconferences as required.  We provide rafts 

of information to them, particularly on cash flow and they are consistently 

monitoring strategy and results. (CFO, Small listed) 

So, up until the listing the VCs all had representatives on the board and 

took an active role, as did the universities.  With the listing that has very 

much changed because the whole composition of the board has changed 

to one of care and maintenance. (Company secretary, recently listed) 

The thesis findings strongly support the literature on the relationship between 

stage of life-cycle and optimal corporate governance. 

5.4.4 Independence 
 

RQ 5.3 Is independence valuable and if so why? 
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The issue of board monitoring was also discussed in the context of director 

independence.  When introduced, the recommendation that all boards have a 

majority of independent directors caused great debate in terms of whether 

independence was of more value than inside knowledge.  Many directors believed 

that intimate knowledge of the business was of more value on a board than 

independence.  Obviously, having both knowledge and independence would be 

ideal but this kind of director was said to be very difficult to find: 

It is easy to find independent people but not those with competence and 

experience.  That was one of the reasons we brought back an executive to 

be a director.  He was previously the CFO so we got a lot of criticism from 

corporate governance commentators.  But the shareholders fully approved 

– he had the financial skills we needed. (Company secretary, ASX 100) 

Three of our board members are not independent by objective measures 

but they feel that it is ludicrous to suggest that people who don’t have 

‘something in the pot’ are necessarily good for the business.  Enron had 

plenty of independents and they didn’t stop anything.  So this issue has 

been really hotly disputed. (Company secretary, ASX 300) 

We hang our hat very much on this concept of independent director.  I’m 

not totally convinced – I think that every director has to exercise 

independent judgment and if they perform their role properly it’s 

irrelevant whether they are independent or not – their overriding fiduciary 

duties don’t change.  This real focus on it from the marketplace is 

questionable – that independence equals better governance- there are 

companies that are very successful don’t have independence.  You don’t 

ever want to give up performance for independence.  (Company secretary, 

ASX 100) 

It is up to the individuals to expose their independence or otherwise.  You 

can’t legislate for independence.  I think it is over-sold as the great white 

hope – that if you have independent directors nothing bad will happen but 

I don’t think it brings investor confidence or industry skill set.  It is hard to 

find anyone with industry knowledge.  Sure we’ve got independent 

directors but do they add value? (Company secretary, small listed) 
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The independence issue is not the only one.  The ASX Principles have gone 

too far and have created a perception that it is bad to be a non-

independent director.  That is not right – it depends on the individuals – 

you need expertise and one size does not fit all.  You need the competence.  

(Company secretary, ASX 300) 

In terms of the balance certainly independence leads to a more objective 

view but ultimately all the directors have the same obligations.  Just 

because you are not independent doesn’t mean you can’t always be 

objective. (Company secretary, ASX 100) 

There may be a sentiment that one executive director is enough.  It’s crazy 

stuff.  Like I’ve already said, I think committees really need executives – 

the board can’t work blind. (Company secretary, ASX 300) 

The only people with relevant experience are your competitors.  So 

perhaps you need to look more at the definition of independence.  It 

doesn’t mean you can’t have any involvement but that you are able to 

step back and use critical judgment.  In Australia the market is just not big 

enough that you can have no connection. (Company secretary, recently 

listed) 

I think independence has been one of the main drivers of all the 

regulation, particularly in the US where the CEOs tend to have a more 

powerful role and the board just rubber stamps.  However, for smaller 

companies it is difficult to comply.  (Company secretary, recently listed) 

Thus the interview data strongly supports the literature that questions the value 

of independent directors, at least in all situations.  The thesis evidence suggests 

that making independence mandatory, as has been done through the NYSE listing 

rules could be detrimental to board performance in some situations.  The 

flexibility of the ASX corporate governance code must be maintained and used by 

companies. Surveys have shown that, quite rightly, it is the provisions of the code 

dealing with board composition that have the lowest adoption rate.482  This must 

                                                           
482  Grant Thornton, above n 245, 7 found 26% of all companies did not have a 

majority of independent directors. 
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be seen as a good thing: it demonstrates the success of the code, not its failure 

and yet reports still describe non-adoption as a ‘failure to meet criteria’ or that it 

‘hinders full compliance’.483  One participant summed up the effect of this sort of 

external influence on corporations, it forces them to conform to code 

recommendations even if they are of no value to the company: 

Since March we have changed the board and we now have 4 executives 

and 5 independent non-executives so we now have a majority of 

independents and have populated the committees with them.  Why we did 

it?  I think someone said the share price would go up if we did.  It is driven 

by external expectations.  I think there was a conscious effort and a bit of 

engineering to get more independents.  I doubt it will make any difference 

to share price but we are now in the happy position that we can shout 

from the rooftops that we have removed a perceived impediment. 

(Company secretary, small listed) 

5.4.5 Non executives and independence 

Clearly non-executive directors, whether formally independent or not, play a very 

different role on the board to the executive directors.  The main difference, 

emphasised in much of the literature, is the information asymmetry between 

executives and non-executives.  As part-timers who only attend monthly board 

meetings, the non-executives must rely on the board papers and their own 

questioning for information about company operations. 

We find the non-executives have limited understandings of the business – 

they are part-timers and don’t have the history.  They are not in a position 

to keep up with the executives.(Company secretary, ASX 300) 

If you can take an objective, more detached view you can draw on past 

business experience.  In a new business that is small it’s particularly 

relevant and useful – it’s an opportunity for the board to guide, mentor 

and monitor excess. (Company secretary, Recently listed) 

My own personal observation is that when things are going well there is a 

ready consensus, when they are not going so well there is a greater desire 

                                                           
483  Ibid 7. 
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or inclination for non-executives to seek to be more independent. 

(Company secretary, ASX 100) 

The thesis findings confirmed the importance of independence in fulfilling 

directors’ duty to act in the best interests of the company rather than any one 

stakeholder, particularly in smaller companies.   

The less associated they are the better for the business.  The non-

executives are useful as a counterweight.  I think often in the smaller 

businesses there are a few executives driving the agenda and they need 

the questioning.  (Company secretary, Small listed) 

It is hard to have a non-executive director as a shareholder.  What’s good 

for the company is not always good for a shareholder.  It seems weird but 

it’s true. For example, if we wanted to do a fund raising, we might want 6 

million to create capital reserves and the shareholder might just see the 

dilution and want, say, 4 million. (Company secretary, Small listed) 

They are aware of their legal obligations in terms of having to act in the 

best interests of the corporation.  To a limited extent when they make 

decisions they make them with that in mind.  At the same time, they 

follow the shareholder’s instructions. (Company secretary, Small listed) 

Sometimes it’s very hard for them if they are making a strategic decision 

that will hurt some members or advantage some over others, if there are 

conflicted directors.  Sometimes they will sit back for six months and 

reflect on it.  (Company secretary, Small listed) 

5.4.6 Board committees 
 

RQ 5.4 Do committees perform these tasks more efficiently than the full board? 

 

This thesis finds that the concept and practice of using board committees has 

been embraced by Australian companies of all sizes, with the great majority 

setting up the committees suggested by the ASX Principles, and some establishing 
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additional committees for specific purposes.  Since the first publication of the ASX 

Principles many companies have gone through a process of restructuring their 

committees to improve efficiency and better fit the needs of the organisation.  

They have added new committees and/or merged the various functions together 

so as to achieve improved definition and division of responsibility.  Certainly there 

has been much activity in the area, not all of which is a direct response to the 

recommendations of the ASX Principles.   

5.4.6.1 Audit Committee 

The audit committee is recommended under Principle 4 ‘Safeguard integrity in 

financial reporting’ and its key role is to ensure that a structure is in place to 

ensure the truthful and factual presentation of the company’s financial position.  

Thus the audit committee should review and consider the financial statements 

and set up a process to confirm the competence and independence of the 

external auditors.   

The committee is clearly expected to have a monitoring role in protecting 

shareholders’ investments and preventing misleading accounting practices.  

Accordingly, the commentary to ASX Principle 4 suggests that, as well as having a 

majority of independent directors, the committee should include members with 

relevant financial and industry expertise.484  It should have access to relevant 

information and to the auditors without management present.485   

The ASX Principles stress that ‘the existence of an independent audit committee is 

recognised internationally as an important feature of good corporate 

governance’.486  Presumably for this reason, ASX listing rule 12.7 makes it 

mandatory for companies in the ASX 500 to have an audit committee and for 

those in the ASX 300 to structure their audit committee such that it consists of: 

only non-executive directors; a majority of independent directors; an independent 

chair who is not chair of the board; and at least three members.487   All of the 

listed companies in the research sample had an audit committee, even those not 

required to do so under the listing rules. 
                                                           
484  ASX 2007, above n 30, 26; ASX Corporate Governance Council, Corporate 

Governance Principles and Recommendations (ASX, 1st ed, March 2003) 30. 
485  ASX, 2007, above n 30, 26; ASX 2003, above n 484, 31.  
486  ASX, 2007, above n 30, 26. 
487  Ibid. 
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This prescription regarding audit committees is the only area where the ASX 

corporate governance regime formally distinguishes between large and small 

companies.  It is perhaps significant from a policy point of view that rather than 

being drafted as an exemption for small companies, the requirement has been 

included in the listing rules as mandatory for large companies.  This is the only 

area where the ASX Principles are mandatory and demonstrates the heightened 

role of the audit committee.  As accounts have become increasingly complex and 

great reliance placed upon them by investors, the responsibility of the audit 

committee is heavy: 

It has five members and is headed by an experienced financial services 

person.  There is also an actuary on the committee.  They are very, very 

thorough.  It is one of the key committees – its responsibility is huge and 

they take it seriously. (Company secretary, ASX 100) 

As I said, it’s all a bit process-driven - in terms of what goes in front of 

them it is still very dependent on the quality of the financial management 

team.  Also, to get the right issues there both the internal and external 

auditors have a role. (Company secretary, ASX 100) 

We have got three members with a variety of experience.  They are all 

independent.  The Chairman of the board often attends.  They are 

financially literate and meet privately with the head of both internal and 

external audit.  (Company secretary, ASX 100) 

All four of the non-executives are members and the executives, auditors 

and CFO are standing invitees.  The chairman is strong in tax and 

accounting.  They will boot out the executives as necessary to make 

decisions. (Company secretary, ASX 300) 

In the smaller companies it seems it is harder to find highly experienced 

accountants to serve on the board, at the same time it was felt that these 

companies could safely rely on the independence of their auditor: 

Technically they rely on the audit.  They are not sufficiently competent to 

understand AFRS for example but the auditors provide us with key issues 

memos that highlight the main issues. (CFO, recently listed) 
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Their technical expertise is perhaps a bit limited, no-one has accounting 

qualifications.  I think in terms of our size it’s not an issue - losing us is not 

going to be a threat to PwC’s business so they can afford to be totally 

independent.  (Company secretary, recently listed) 

5.4.6.2 Remuneration Committee 

The remuneration committee is recommended under ASX Principle 8 ‘Remunerate 

fairly and responsibly’.488  It reflects the importance of the board’s role in ensuring 

that the quantum and composition of remuneration (of both executives and non-

executive directors) is sufficient and reasonable with a clear relationship to 

performance.  Perhaps most important is the ability of the independent directors 

to restrain management from paying themselves unjustified or excessive 

amounts.  Thus it is recommended that the committee be made up of a majority 

of independent directors and chaired by an independent director.489  Ninety-six 

per cent of the listed companies in the research sample had a remuneration 

committee and of those 40% had combined it with another function, most 

commonly nominations. 

Shareholders have a right to know how much directors and employees are 

being paid.  If you don’t have to report it is much easier to provide benefits 

that you might otherwise be embarrassed about. (Company secretary, ASX 

300) 

The committee’s main role is to ensure executives are motivated in a way that is 

in the best interests of shareholders.  The remuneration committee received a 

great deal of attention post-financial crisis when it was thought that poorly 

designed remuneration schemes had incentivised excessive and irresponsible risk-

taking by corporate managers.  As a consequence the third edition of the ASX 

Principles includes expanded guidance on remuneration policy and the ASX listing 

rules now requires ASX 300 companies to have a remuneration committee 

comprised solely of non-executive directors.490 

                                                           
488  ASX, 2007 above n 30, 35. Previously Principle 9, Recommendation 9.2 in the ASX 

Principles 2003, 54. 
489  ASX, 2007, above n 30, 36. 
490  ASX, 2014, above n 72, 32. 
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5.4.6.3 Nomination Committee 

The nomination committee is recommended under Principle 2 ‘Structure the 

board to add value’ and its purpose is to act as ‘an efficient mechanism for 

examination of the selection and appointment practices of the company’.491 

Eighty-five per cent of the listed companies in the research sample had a 

nomination committee and of those almost half had combined it with another 

function, most commonly remuneration. 

The recommended responsibilities of the nomination committee are to: review 

the necessary and desirable competencies of directors; develop a process for 

board and director performance evaluation; review board succession plans and 

make recommendations as to the appointment and re-election of directors.492  

Thus the nomination committee’s role is to ensure the board has the skills, 

resources and composition that it needs for optimum performance, both now and 

into the future.  This suggests primarily a value-adding role rather than a 

monitoring role although commenters discussing corporate governance from an 

agency theory perspective would say that the role of the nomination committee is 

to ensure the board can perform its monitoring role through appointing 

independent directors.493 

In the United States in 2003, the SEC introduced a requirement that NYSE listed 

companies have a nominating/governance committee composed entirely of 

independent directors.  Although many already had nominating committees they 

now had to also monitor compliance with corporate governance guidelines, 

implement a process for board performance evaluation and recommend director 

compensation.  Thus in Australian terms, this committee was required to also 

cover the functions of a remuneration committee.  Huang et al examined the 

determinants of forming a governance committee by looking at companies that 

had voluntarily done so prior to the 2003 rule.494  They found governing 

                                                           
491  Ibid 18. 
492  Ibid. 
493  N Vafeas, ‘The Nature of Board Nominating Committees and their Role in 

Corporate Governance’ (1999) 26(1) and (2) Journal of Business Finance & 
Accounting 199-225. 

494  H Huang, G J Lobo, J Zhou, ‘Determinants and Accounting Consequences of 
Forming a Governance Committee: Evidence from the United States’ (2009) 17(6) 
Corporate Governance: An International Review 710-727. 
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committees were more likely to be formed in companies with higher agency costs 

suggesting the value of these committees lies in improved monitoring of 

management. 

5.4.6.4 Risk Management Committee 

In the second edition, ASX Principle 7 on ‘recognising and managing risk’ suggests 

that the board should require management to set up risk management systems 

and report on their effectiveness.  The commentary to this recommendation 

states that a board committee can be an efficient mechanism for focusing the 

company on these issues but that the appropriate committee could be the audit 

committee, a risk management committee or some other relevant committee.495  

Thus although the idea of a dedicated risk management committee had been 

raised at the time of the thesis research it was not recommended that all boards 

should have one.  

This was reflected in the fact that 50% of listed companies in the sample had a 

committee expressly stated to cover the risk function but only six of those 

committees were dedicated entirely to risk management.  Most were combined 

with the audit function.  It should be noted that this analysis is based on the 

names of the committees and there are likely to be several audit or compliance 

committees that cover the risk function without including the word risk in their 

name which would not be included in the 50% figure stated above.  KPMG, in a 

survey conducted a year prior to this research, found 54% of companies had a risk 

management committee and of these 70% had combined it with the audit 

committee.496 

Certainly risk management was an area where companies were developing and 

improving systems, especially in the financial sector due to a renewed focus on 

this from APRA on improving systems: 

The risk committee has been addressing those.  Also we have had to apply 

Basel requirements across the organisation so the committee has been 

doing lots of regulatory work.  A lot of that is behind it now and it can 

                                                           
495  ASX, 2010, above n 242, 34. 
496  KPMG, Strategic Risk Management Survey: A Survey of Contemporary Strategic 

Risk Management Practices in Australia and New Zealand (KPMG, 2005). 
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focus on risk scenarios going forward about 15-24 months.  It is focusing 

on the kinds of things not picked up in the operating plan e.g. a crash in 

the Chinese economy or major cyber-fraud. (Company secretary, ASX 100) 

5.4.6.5 Use of Committees 

The companies in the sample had not limited their board sub-committees to those 

recommended by the ASX Principles.  The average number of committees was 

approximately 2.9 showing that a there were almost as many companies with 

more than the three recommended committees as there were with less.  This was 

the case even though approximately 60% of companies had combined the audit, 

nominations and/or remuneration function into a committee that also covered 

another function.  Consequently, approximately 79% of companies had a 

committee covering something other than audit, nominations and remuneration, 

most commonly risk management or compliance.  There were also committees 

dedicated to occupational health and safety, environmental issues, sustainability, 

strategy, investment and science and technology.  The following comment 

regarding a science committee clearly supports a resource dependency theory of 

the role of the board, a positive performance-enhancing role rather than a 

monitoring role. 

The scientific advisory board – you find in a lot of emerging technology 

and life science companies.  Their role is not to solve today’s problems, 

more of a scientific and research process, looking for opportunities down 

the path and we can use them as a network for resolving more nearer-

term problems.  They are all very knowlegeable and are a good sounding 

board.  They all have their own networks which we can use for information 

and resources. (Company secretary, recently listed) 

As well as the permanent committees shown above, several companies had set up 

temporary, ad hoc board committees to deal with specific issues such as a tender 

bid or a potential acquisition. 

We form special investigative committees… They are made up of directors 

and executives – generally with a majority of independents. (Company 

secretary, ASX 300) 
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One explanation for this committee activity is that committees are found to add 

value, promote board efficiency, focus monitoring more effectively, and improve 

the functioning of boards of directors.  If not, why would companies voluntarily 

create them?  The data collected suggests that the efficiency gains of committees 

will depend on the amount of overlap between committee and board functions 

which in turn will depend on board size and clarity of reporting lines.  The thesis 

supports emerging theories that put forward a mix of efficiency and institutional 

drivers for committee formation. 

5.4.6.6 Efficiency gains of Committees 

The main purpose of committees, as stated in the ASX Principles, is to act as an 

‘efficient mechanism’ for dealing with certain board functions.  Participants 

confirmed this role of committees, explaining how they enabled board members 

to dedicate time to particular issues and debate them in more detail than would 

be possible in a full board meeting. 

The committee structure is seen mostly as a time-saving mechanism.  

Three people can make more useful decisions than six and pass their 

recommendations to the board. (Company secretary, recently listed) 

We’ve got an extensive array of committees which play an important role.  

They are holding more meetings and dealing with more work and more 

detail. (Company secretary, ASX 100) 

Yes, they can be useful as they can spend time on issues that you don’t 

want to tie the whole board up on and act as a filter. (Company secretary, 

ASX 300) 

They are very useful – all the debate and discussion takes place.  If you 

tried to do it in the board meetings they would be so long and unwieldy 

you would never get to make any resolutions. (Company secretary, ASX 

300) 

It is fantastic having the committees both in terms of dedicated time and 

in developing specific expertise.  From the point of view of an executive 
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director it is terrific to have that responsibility taken away from you to 

someone with focus. (Executive director, small listed) 

I see separation [of roles] as the committee structures and they are 

extremely useful, especially for me.  It means I can differentiate the roles 

and I know who to go to, to get decisions, independent of the other 

members of the board.  So it’s very important for management - I can send 

an email direct to the chair of one of the committees, copied to the CEO.  

For example, a new employee has recently started and is eligible for the 

option scheme so I can just send an email to [the chair of the 

remuneration committee] direct regarding the contract (Executive 

Director, 2006) 

Seldom did interview participants mention difficulties or problems with the 

concept of committees.  Negative comments tended to be that committee 

agendas could become too compliance driven with little room for innovative 

thought.   

One of the problems with committees is that they tend to become process-

driven so I would query their qualitative input.  I think the remuneration 

process was perhaps more effective when there wasn’t a committee and it 

was less process-driven – you got more effective outcomes in terms of 

recognising people and making changes. (Company secretary, ASX 100) 

The challenge is to make their discussions more lively and meaty.  It is too 

easy to just make regular reports and send them off – we want to make it 

work more effectively. (Company secretary, ASX 100) 

Almost a third of the companies in the sample had recently made changes to their 

committee structure and went on to explain the reasoning behind such changes.  

The overall impression was one of companies making use of the flexibility of the 

ASX Principles and adapting their committee structure to improve efficiency.  The 

large number of companies that had recently done some sort of restructuring was 

perhaps a reflection of the timing of the research.  The interviews were conducted 

three to four years after introduction of the ASX Principles, a stage at which 

companies had perhaps had time to set up committees, assess them and had 
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reached the point of refining them.  Thus, where there was overlap, committees 

were being amalgamated or their responsibilities more clearly defined.  Where 

there was too much detailed work for the board, new committees were being 

created. 

The committees were amalgamated because there are a limited number 

of people and so they were quite hard to schedule.  It was natural – they 

were cutting across each other in their areas of responsibility. (Chairman, 

ASX 100) 

Instead of the compliance committee we now have a risk & compliance 

committee.  So the audit committee focuses on financial risk and the risk & 

compliance committee on business risk, non-financial regulation and 

compliance. (Company secretary, ASX 100) 

We had three committees but have now reduced it to two.  The audit 

committee I chair and the nomination and remuneration committees have 

been combined into one.  There was not a lot of work on the nomination 

side and a fair amount on the remuneration side. (Non-executive director, 

small listed) 

We listed only 2 years ago, 26 months to be precise.  The board formed 

the view at the time that there would only be an audit committee even 

though we were not required for a company of our size.  We thought that 

would be quite sufficient.  The last thing you want is more committees.  

You don’t want any to be quite honest.  But as we have come along, the 

board has seen there is a role for them and so we developed the 

remuneration committee with a standard charter.  It has since expanded 

its role to remuneration and nomination. (Company secretary, recently 

listed) 

5.4.7 Smaller companies’ boards 

The main criticisms of committees were usually in the context of smaller 

companies or those with a small board.  In these companies it was thought that 

there was not enough work for the committees or not enough directors to 
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populate them.  In rare recognition of the fact that small companies can have 

different needs from larger ones the ASX Principles state:  

For smaller boards, the same efficiencies may not be derived from a 

formal committee structure.  Companies without a [nomination, 

remuneration or audit] committee should have board processes in place 

which raise the issues that would otherwise be considered by the 

[nomination, remuneration or audit] committee.497  

This research appears to confirm this statement in as much as companies in the 

recently listed category tended to have two or three committees whereas those in 

the ASX 100 usually had at least three or four committees.  Subramaniam et al in 

their study on risk committees also found a relationship between board size and 

the likelihood of committee existence.498  When boards are smaller, it seems that 

reporting lines between committees and the full board can become blurred 

causing problems rather than adding value: 

…things can easily get discussed at one forum when they perhaps should 

have got discussed in a different one and recommendations can then get 

made.  The theory is clear but in practice it is not easy.  In a sense it would 

be easier if different people were on each committee as they might then 

only do what they were supposed to do. (Company secretary, Small listed) 

The audit and risk committee is necessary.  Nomination and remuneration 

is a bit of a farce.  The nominations and remuneration committee has its 

role, clearly defined but really is a waste of time.  We don’t have a 

complicated remuneration structure – there is no share or option schemes 

– it’s plain vanilla.  The nomination role is useful as a sounding board for 

the MD or perhaps more of a check and balance.  If he wants to appoint 

someone as a direct report to him or adjust salaries he has to get approval 

– that’s its most useful function. (Company secretary, recently listed) 

                                                           
497  ASX Principles 2007 at 18; ASX Principles 2007 at 20. 
498  Subramaniam et al, above n 461, 334-5. 
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There is a degree of duplication, for example, the Audit & Risk Committee 

will go through the accounts in detail and then the full Board will also 

want to go through them in detail. (Company secretary, ASX 300) 

With only 4 directors the overlap is getting a bit stupid although in some 

ways it is still useful to have the committees focus on the different 

functions. (Company secretary, ASX 300) 

Here we see institutional pressures leading to committee formation rather than 

efficiency.  The overlap of roles can mean that only one director is missing from 

committee meetings:  at the subsequent board meeting should there be 

repetition of the matters discussed or should the lone board member just accept 

the committee recommendations?  In practice, it seems that this issue is 

commonly resolved by inviting all board members to committee meetings.  This 

can have some value in terms of a focus on specific issues or a different chair but 

the efficiency gains may be limited.  In some circumstances the committees are 

most likely set up as a result of external pressures – the need to appear compliant 

in order to maintain legitimacy.  As discussed in Chapter 9, this is not the intent of 

the ‘comply or explain’ mechanism but an effect of institutional forces. 

Yes, we have the three committees but I don’t think they are really very 

useful for us with a small board.  Three of the four directors are on each 

committee and the other one is generally invited.  So there are often just 

three committee meetings followed by the board meeting. (Company 

secretary, small listed) 

The audit committee maybe adds some value because of having a 

different chair.  He’s very good and gets more buy-in.  The nomination and 

remuneration committees really don’t have much value-add. (Company 

secretary, small listed) 

As a matter of course, all directors sit on the committees anyway and the 

chair of the committee takes the lead.  If you are a big company with 12 

directors you can afford to have genuine committees.  In a smaller 

company they are not true sub-committees, more a meeting to focus on a 

particular issue.  I do think they are still useful as a focus point and 
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because the chair of the committee has responsibility for taking the lead 

on those issues. (Company secretary, small listed) 

Because the board is so small and because our directors are spread across 

two main geographies we tend to have our committee meetings when we 

are all together…  So when we are all in one place all the directors get all 

the papers and all the directors are present at all the committee meetings.  

The members of each committee take the lead but the others chip in.  So 

we do have some structure but it’s not rigid and because we have a small 

board it works well. (Company secretary, ASX 100) 

Thus, despite a sub-set of the board making up the official membership of each 

committee, in practice there is often contribution from all directors.  Like 

restructuring, this practice can be seen to relate to efficiency, particularly in 

smaller boards where only one or two board members are not on the committee.  

In such circumstances, attendance of all directors reduces the need to report on 

and revisit issues at full board meetings.  However, it suggests that the 

committees may be less independent than might be expected and more like an 

agenda item at a full board meeting.  Spira and Bender explored the extent to 

which these overlapping responsibilities create potential conflicts for non-

executive directors because of the need to concurrently support and monitor 

management’s activities. 499  The practice of inviting all directors to committee 

meetings was recognised by the second edition of the ASX Principles which 

suggested that ‘procedures for inviting non-committee members to attend 

meetings’ should be set out in committee charters.500  Boards may find 

themselves under increasing pressure to be more transparent about the practical 

functioning of their committee meetings.   

5.4.8 Division of responsibility 

As touched on above, the increasing use of committees tends to give the 

independent directors more influence over policy-making, especially if they chair 

the committees.  The use of different chairs helps to balance power around the 

board: 
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500  ASX, 2007, above n 30, 18, 27 and 36. 
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The thing to say is that more and more of the board’s work is done at 

committee level.  The audit committee is mandated to have an 

independent chair and the others both have an independent director as 

chair and a majority of independents.  It means the independents have a 

significant influence over policy development and monitoring. (Company 

secretary, ASX 300) 

However, the ASX Principles stress that whether committees exist or not, it is the 

full board that retains ultimate responsibility and decision-making power.  Against 

this background, many respondents were quick to assure us that the ultimate 

decision on any issue remained with the board and that the committee’s role was 

just to make recommendations.   

The idea is that all the detailed work goes on in the committees and the 

decisions remain with the board. (Company secretary, Small listed) 

Others explained that in practice the board would tend to go with the committee 

recommendations because they trusted the committee to do its work properly. 

This candid view confirms the practical limitations to the role of the full board as a 

monitoring body, at the same time, suggesting that sub-committees are a 

mechanism for extending that role into more managerial functions.  

The board usually defers to the views of management and the sub-

committees...  That’s if they are happy that they have done their research 

and recommendations are soundly based.  There will be a brief discussion 

but at the end of the day decisions will be based on the work of the sub-

committees. (Company secretary, ASX 300) 

In a few larger companies the power to make certain decisions had been 

delegated to committees, for example an investment committee was able to 

authorise certain bank transactions, primarily ‘to keep things moving’.  In these 

circumstances the full board was described as setting high-level policy or strategy, 

leaving the lesser decision-making to the committee.  Certainly it seems that 

committees may act as a halfway point, an interface between management and 

full board with a role that lies somewhere between the two.  Indeed, in terms of 

the separation of roles between board and management, the use of committees 



167 
 

can define the line that has been chosen.  There were a few companies, not 

always small ones, where the board was anti-committees, preferring to perform 

most work as a full board. 

The strategic decision must be at board level – it’s another way of 

separating powers.  So the investment committee looks after the assets of 

the fund and receives business plans from the board. (Company secretary, 

ASX 100) 

The committees have got a much greater workload… because the board 

wants to remain strategic in its focus. (Company secretary, ASX 100) 

We are just changing the way the investment committee operates.  It was 

a mix of management and directors and the board has been very hands on 

in setting limits for individual investments.  Managers can’t invest in a 

particular company until the committee sets limits.  We are changing it 

now to give the investment committee much more of an oversight and 

monitoring role and to leave those decisions to the investment team.  It is 

a reflection of the maturing of the company. (Company secretary, small 

listed) 

5.4.9 Regulation – the comply or explain mechanism 

The Dibbs Project also asked some more general questions about the costs and 

benefits of the ASX corporate governance code.  For most companies, 

implementation of corporate governance regulation had been a slow process of 

formalisation and improvement rather than an outright transformation.  The 

interview evidence suggests that the publication of the ASX Principles triggered a 

process of formalising existing corporate governance practices – informal 

practices and divisions of responsibility were written down as formal policies and 

charters.  This supports the findings of Scotland et al who also found that 

corporate governance codes cause a process of formalisation.501  

When the basic guidelines came out I was glad they were guidelines and 

not SOX style.  I think most organisations scurried around and most found 

they had it in place anyway. It’s just that we didn’t have it parcelled up 
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with a bow tied around…. It acted as a mechanism for us to draw things 

together.  You ask yourself, where are the gaps and how can we improve?  

So over the last 4 years we’ve taken a series of steps to improve on what 

we had.  There is more routine, structure and sign-off.  

I think corporate governance by way of general guidelines is much better 

than, for example, SOX.  That is just information for information’s sake.  It 

doesn’t help the ordinary investor. 

5.4.9.1 Strengthening existing practices 

The dominant finding is that the various regulatory initiatives have not 

significantly changed the way companies are governed.  What they have done is 

to make corporate governance procedures and structures much more visible to 

investors and the world at large.  At least 50% of participants considered that they 

already had good governance in place prior to the regulatory initiatives and the 

main change was that they had to document and report upon those procedures.  

This view suggests that the process of corporate governance reform in Australia, 

as in the US and UK, began in the 1990s, and was well advanced by the time the 

ASX Principles (2003) were published.  

Really we had most of the structures in place for some time and so we just 

reviewed and enhanced them in light of the ASX Principles. 

The codification of governance practices has focused the board and 

management a lot more.  We codified what had been a practice anyway 

so it was already there but prior to codification there wouldn’t have been 

a specific policy.  So it has helped to ensure compliance and focus minds.  

Now if they need advice they will seek it.  It has raised awareness. 

We were doing it anyway but it is now coordinated and there is the 

machinery to bring it together in a coordinated fashion. 

I don’t think it really changes too much for us – call it something else but 

we had it anyway. 

Other than reporting in a format that satisfies I don’t think there have 

been any other changes. 
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Well, the regime has been there from the start.  It’s purely been an 

awareness thing.  The directors discussing things under each principle and 

referring back to what we said we’d do and are we doing it. 

It’s a general awareness and more forms – there has to be evidence of 

who’s reviewed what. 

Culturally nothing has changed.  We have formalised a bunch of stuff that 

was being done in substance anyway. 

It was more of a strengthening of policies and procedures rather than a 

wholesale change – a gap analysis. 

We’ve generally brought more rigour to corporate governance at board 

level. 

5.4.9.2 Changed board behaviour 

Corporate governance reform in practice has primarily been a process of 

codification.  This is not to say that it has not resulted in change for the better.  

The comments above generally suggest that the formalisation process leads to 

some enhancing and strengthening of governance.  Also important is the fact that 

the increase in documentation and disclosure means those in control of the 

company are more accountable, both to shareholders and other stakeholders 

who have much more information upon which to make judgments about the 

company.   

The benefits have been real.  We’ve applied a level of discipline to 

practices that have been in place a long time – an extra degree of rigour.  

Also in terms of review processes such that things are a real issue to be 

reviewed on a regular basis. 

There is more emphasis on governance.  We got our policies written and 

updated on the website – which was a good thing – we had to think 

through them.   

The benefits from the perspective of a director is that the shareholders are 

given better information, more timely information and the company is 
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managed with greater modicum of process and procedure.  You can never 

get rules adhered to absolutely but there is definitely better 

accountability.  It is surprising how many directors and business people 

generally can be quite relaxed about process and accountability.  It has 

moved the baseline which is good. 

Increased accountability, however, does seem to have altered behaviour at board 

and director level.  Boards definitely appear to be more closely involved with the 

companies they govern and are taking their job much more seriously than they 

may have done some years ago. 

The benefits are that the directors are more informed and in control.  In 

general I think directors often feel that they have lots of responsibility and 

influence but no real power to change things.  So they like the fact that 

they can now pull people up and ask questions.   

There is a feeling around town that there is more of an inclination for 

boards to get more involved, to satisfy themselves. 

The days of one day a month are gone, for public companies anyway.  You 

are expected to read a lot more and attend the committee meetings. 

The amount of interaction that the directors have with the business and 

their knowledge of what goes on has definitely increased. 

Behavioural changes have been most prevalent at board level.  Non 

executives now have a real awareness that people hold them accountable. 

When we listed jumping on boards was like a junket, it’s now viewed as a 

job so perhaps people are less eager. 

At board level many of our participants referred to increased awareness of 

governance and a changed attitude towards it.  This internal reprioritisation is 

likely to be a result of increased external attention from investors and ratings 

agencies.  The thesis supports theories of soft-regulation’s effectiveness at 



171 
 

initiating a slow process of cultural change by institutionalising practices and 

expectations.502 

Boards are far more aware.  In the past it was a reluctant ‘you really have 

to do that’.  Now we want the best corporate governance. 

Policies and procedures have been created and are now regarded as 

cultural – part of the process of the board.  It has been behavioural as well 

– there is no longer an air of dismissiveness about accountability and 

transparency.  In prior years there was – not just in our company but 

generally. 

The general awareness of the directors, of governance and governance 

issues, has increased.  Even the word itself – if you did a word count its use 

would have changed significantly. 

There is greater consciousness of governance in a board sense. 

Effectively there’s an awareness that was always underlying but has now 

been made more visible.  It’s now something you can refer to – label 

things as governance whereas before they would be just an ethical issue.  

It has formalised what we would have done anyway – you are forced to 

think twice. 

Behavioural changes have all been very positive.  It has focused all 

members of the company and all directors on the importance of this.  

Corporate governance changes are on the radar – they want to know 

about it. 

Our independent chair is most anxious that we are at the forefront of 

corporate governance. 

A small number of participants were of the view that the changed ‘tone at the 

top’ was starting to filter down through the rest of the organisation.  Cultural 

change of this sort can be facilitated by training or by tying it to monetary 
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incentives.  Here we see how the implementation of soft regulation, if done well, 

can be very effective at changing behaviour.   

You ultimately see a change in the behaviour of the underlying staff 

because you are making a statement that these things do matter.  We 

apply it through staff bonuses such that if you are not complying with the 

‘soft’ measures you will be punished in your bonus. 

It has raised awareness down to a lower level as well.  The training for 

share trading, whistle blowing and continuous disclosure has helped to 

filter it down. 

5.4.9.3 Compliance dampening innovation 

Negative changes mentioned by participants mirrored some of the criticisms 

raised in the press, for example, that risk-taking and entrepreneurialism were 

being dampened by the regulation.   

It has become totally more prescriptive and we have much less autonomy. 

It allows a different type of management – they are implementers not 

entrepreneurs, particularly in the multinationals – the entrepreneurial 

aspect is not encouraged. 

Instead of governance being the end result it is the compliance that is the 

end result.  The controls mean less entrepreneurialism.  It’s pushed the 

model too far. 

There is a culture of asking for advice which is good in many ways but 

does mean that we are less dynamic and flexible. 

Creativity is harder and people are risk averse.  In large organizations 

people get rewarded for no mistakes and if they stay under the radar – 

why bother take a risk. 

I tell you what I think has happened to boards and that’s that they have 

become much more risk-averse.  If you talk to people who have decided 

not to go public or who’ve gone private that’s one of the issues, the short-

termism and the fact that you can’t make more adventurous decisions. 
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In addition, concerns were raised over the incentives behind the increased focus 

on governance.  Are executives and directors embracing governance as a way of 

enhancing company performance or are they simply keen to ensure they have a 

solid defence against any personal liability in the event of disaster?  Certainly, 

there appears to be some of the latter and a danger that in the larger 

organisations this may lead to box-ticking rather than intelligent engagement.   

I think given the culture of compliance, having most of the processes 

documented better gives you a half leg of a defence.  If everything went 

wrong you could say, at least we were trying. 

Executives were fixated on compliance.  Compliance equals governance.  It 

was all about staying out of jail. 

There are two key words – responsibility and accountability.  They went 

the second route of personal accountability – it took away the team 

aspect of growing the business.  It broke down the teamwork when only 

one person was accountable. 

5.4.9.4 Regulatory costs 

The overall theme regarding the costs associated with the implementation of the 

ASX Principles was that they were not hugely significant.  Any participant who had 

experienced the US SOX legislation was of the opinion that the Australian 

approach was reasonable: 

I don’t think Australia’s reforms are too bad.  SOX is a great 

overcompensation – the cost has been extraordinary.   

Some participants noted costs in the area of risk management as this was quite 

new to some companies and involved the setting up of systems and procedures.  

Also the use of remuneration consultants to review remuneration policy prior to 

disclosure under CLERP 9 was seen to be a significant cost.  Some companies 

thought that their legal and audit bills had increased due to the need for 

additional advice. 

Retaining consultants to look at remuneration profiles, risk profiles and 

documenting them.   
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We have appointed the risk and compliance specialist.  And the external 

facilitation of the board evaluation.  We might not have done it otherwise 

– I’m not sure.  And setting up our systems whether it be software or 

paper-based.   

There have been costs – legal fees and on the risk management side we 

have had independent experts come in to test our systems.  It is difficult to 

put a quantum to it.  My role has expanded to include the risk function. 

In general, participants identified the main cost as time that could otherwise be 

spent elsewhere.  There was more time spent on corporate governance by the 

company secretariat, the board and management. 

There have been no great costs.  Not directly at least, maybe the board 

and management time spent on it. 

The real cost is how much board time goes into it – that is more 

significant, particularly at committee level.  They meet more and expect a 

lot more information.   

The disbenefits [of corporate governance] are that you lose sight a bit of 

the things a board should be focusing on.  They are too tied up with 

compliance to grow the business  

5.5 Summary of Chapter 5 

This chapter reveals several overlapping themes, all of which could be developed 

into hypotheses to be tested by further research.  Overall interviewees confirmed 

the multi-faced role of the board and the moveable line between the role of the 

board and the role of management, particularly in deciding on corporate strategy.  

The regulatory focus on independent directors is questioned by many corporate 

officers on the basis that it is not good for board or company performance if 

independence is prioritised over knowledge and experience.  All directors are 

legally obliged to act in the best interests of the company and it is often their 

personal reputations that act as their motivation to do this rather than their level 

of formal independence.  Independent chairs, of the board or its committees, act 

as a balance to management power and help to ensure the valuable participation 
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of directors with specific skills.  The findings show that committees are working 

well at increasing the focus and efficiency of boards but the ideal structure will 

depend on board size and organisational needs.   

What this means for regulation is that it must remain flexible so that companies 

are free to find the right balance of independence and board involvement, as well 

as the right committee structure, to permit a high-functioning and efficient board 

that can have valuable input into decision making.  The evidence shows that in 

most cases, the ASX Principles permit companies to find cost-effective governance 

structures that enhance board performance however there are institutional forces 

at work that can encourage compliance for its own sake.  This is not the intent of a 

‘comply or explain’ mechanism and does not have good results in terms of 

appropriate governance or business innovation.  These institutional factors need 

to be better understood so that their effects can be mitigated.  Another finding is 

that the ASX Principles have been effective at triggering a slow process of cultural 

change in terms of board vigilance when it comes to governance.  They have 

entrenched and formalised what were already emerging norms of corporate 

governance and in this sense their effect is subtle but important in raising 

expectations and consequent performance.  The findings of this chapter are 

summarised in Table 5.2 below. 
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Research questions – actual 
effect 

Findings Conclusions and Recommendations 

RQ 5.1 How are board and 
management roles 
separated? 
RQ 5.2 What is the role of 
the board? 
 

The board has multiple roles – it can be involved in 
setting strategy, advising management, providing 
access to resources and providing a check on 
management power. 
It is in the role of strategy setting and 
implementation that the line between the board’s 
role and management is particularly variable. 

The board has many roles and regulatory 
provisions ought to align themselves more closely 
with these roles to clarify their purpose and make 
clear the kinds of circumstances that each 
recommendation is designed to assist. 
Regulation and board charters must permit 
flexibility in the line between board and 
management. 

RQ 5.3 Is independence 
valuable and if so why? 

Independent judgment is essential – directors that 
are representing a particular shareholder or cause 
can be detrimental to board performance. 
Forced independence at the expense of firm-specific 
knowledge can be detrimental to board 
performance. 
Independent directors provide a counter-balance 
against executive power especially if they chair the 
board or its committees. 
Non-executive directors bring outside experience, 
skills and networks to bear on board decisions which 
is valuable. 

The flexibility of the comply-or-explain 
mechanism must be maintained as it permits 
companies to find an appropriate balance of 
independent and non-independent directors. 
Companies should be encouraged to make use of 
this flexibility. 

RQ 5.4 Do committees 
perform these tasks more 
efficiently than the full 
board? 
 

An appropriate committee structure improves board 
efficiency. 

The flexibility of the comply-or-explain 
mechanism must be maintained as it permits 
companies to set up a committee structure 
specific to their organisation to improve efficiency 
and direct board resources to where they are 
most needed. 
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6 Board Evaluation and Effectiveness 

6.1 Introduction 

This chapter examines the response of Australian companies and their directors to 

the ASX corporate governance recommendation suggesting that listed companies 

conduct regular formal evaluations of board performance.  This is a common 

recommendation of corporate governance codes on the basis that board 

evaluations can help identify and fill any performance gaps, improve board 

performance and thereby reduce the likelihood of corporate failure.503  However 

there is relatively little guidance or research into how such evaluations ought to 

be designed and carried out and whether they are effective.504  The findings of 

this chapter reveal both (a) how companies have interpreted the regulation on 

board evaluations; and (b) what directors believe are the factors influencing board 

performance.  The findings are relevant to both of the thesis research questions: 

they reveal directors’ views on the role of the board and how regulation, by 

encouraging processes of board performance evaluation, can help to define and 

ensure fulfilment of board roles. 

6.2 Board performance evaluations 

Over the last ten years, the practice of conducting performance evaluations of 

boards of directors has become commonplace in large corporations.  This was not 

the case in the 1990s with several studies reporting that board performance 

evaluation was relatively unusual at that time.505  This was seen to be due to 

reluctance on the part of directors rather than lack of awareness.506  Ingley and 

van der Walt suggest this may have been because the indicators used to assess 

board performance were overly simple and viewed as unable to properly take into 

account the complexities of board dynamics.  Kazanjian speculates that there was 

                                                           
503  A Minichilli, J Gabrielsson and M Huse, ‘Board Evaluations: making a fit between 

the purpose and the system’ (2007) 15(4) Corporate Governance an International 
Review 609-622; G C Kiel and G J Nicholson, ‘Evaluating Boards and Directors’ 
(2005) 13(5) Corporate Governance an International Review 613-631. 

504  Ibid. 
505  See C Ingley and N van der Walt, ‘Board Dynamics and the Politics of Appraisal’ 

(2002) 10(3) Corporate Governance: An International Review 163-174, 165. 
506  Ibid 168. 
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a level of discomfort on the part of directors due to dislike of rating processes 

and/or fear of disruption or embarrassment as a result.507 

The evidence reviewed in this chapter suggests that, not only is the process now 

widely established but it is seen as an essential tool in achieving better board 

performance and effectiveness.  This is reflected in the fact that board evaluation 

now features in many corporate governance codes across the world: Nicholson et 

al list fourteen countries which recommend or mandate board evaluation through 

a corporate governance code, guideline or standard.508  As with many of the 

corporate governance recommendations discussed in this thesis, this raises the 

‘chicken and egg’ question of which came first, the practice or the code, discussed 

further below and in Chapter 9. 

Despite increasing use of board evaluation processes, investigations into the 

causes of the global financial crisis concluded that poor board oversight was a 

contributing factor in the collapse of many financial firms.509  There was much 

examination of the boards of directors of failed companies: their composition, 

skills and dynamics. At a regulatory level, these events led to renewed interest in 

how board evaluation processes can assist in optimising board effectiveness and 

whether there ought to be more regulation surrounding board evaluation.  In the 

United Kingdom, following an extensive review by Sir David Walker, the UK 

Corporate Governance Code was amended in 2010 to strengthen the 

recommendations regarding board evaluation.510  Many of the changes to the 

Code were specifically directed towards improving board effectiveness and 

performance. These changes are summarised as follows:  

• To encourage boards to be well balanced and avoid ‘group think’, there 

are new principles on the composition and selection of the board, 

including the need to appoint members on merit, against objective 

                                                           
507  J Kazanjian, ‘Assessing Boards and Individual Directors’ (2000) 64(5) Ivey Business 

Journal 45-50.  
508  G Nicholson, G Kiel and J A Tunny, ‘Board Evaluations: Contemporary Thinking 

and Practice’ in T Clarke and D Branson (eds), The SAGE Handbook of Corporate 
Governance (SAGE, 2012) 285-324, 287. 

509  Kirkpatrick, above n 2. 
510  Walker, ‘A review of corporate governance in UK banks and other financial 

industry entities, Final recommendations, 26 November 2009, 63-67;  Financial 
Reporting Council, Revisions to the UK Corporate Governance Code (Formerly the 
Combined Code) May 2010. 
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criteria, and with due regard for the benefits of diversity, including gender 

diversity.  

• To promote proper debate in the boardroom, there are new principles 

on the leadership of the chairman, the responsibility of the non-executive 

directors to provide constructive challenge, and the time commitment 

expected of all directors.  

• To help enhance the board’s performance and awareness of its 

strengths and weaknesses, the chairman should hold regular 

development reviews with each director and board evaluation reviews in 

FTSE 350 companies should be externally facilitated at least every three 

years.511  

In Australia, despite interest in the topic from bodies like ACSI, there was no 

immediate change post-GFC to ASX recommendation 2.5 on board evaluation.  

Nevertheless, in the third edition of the ASX corporate governance principles, 

published in 2014, this recommendation has been renumbered as 

recommendation 1.6 and now suggests increased disclosure around whether a 

performance evaluation has taken place and its outcomes.512  Similarly, although 

the Australian Prudential Regulation Authority (APRA) (responsible for banks, 

insurance companies and superannuation funds) amended its governance 

standards post-GFC, the requirement relating to board evaluation was not 

changed.513  APRA-regulated institutions must conduct board and individual 

director evaluations annually as opposed to the ASX Principles’ ‘regularly’.  As 

discussed in Chapter 2, the APRA standards are mandatory for regulated 

institutions unlike the ASX Principles which apply on a ‘comply or explain’ basis. 

 

                                                           
511  Financial Reporting Council, Revisions to the UK Corporate Governance Code 

(Formerly the Combined Code) May 2010 
512  ASX, 2014, above n 72, 13. 
513  It remains as follows: The Board of a locally incorporated regulated institution 

must have procedures for assessing, at least annually, the Board’s performance 
relative to its objectives. It must also have in place a procedure for assessing, at 
least annually, the performance of individual directors. (APRA, 2012 CPS 510-7). 
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6.2.1.1 Why recommend Board evaluation? 

Any group of people working together benefit from regular review.  As Cascio 

states, ‘[b]oards, like workgroups, are intact social systems that require regular 

monitoring and feedback in order to work well’.514  With increased focus on 

boards in recent years, there has been a level of professionalism of the role of 

director and, as a consequence, commitment to performance reviews, training 

and development.515 

The aim of evaluating the performance of a board of directors is to improve its 

performance and make the board more effective.  This is of benefit to the 

company as well as to the board and individual directors. Kiel et al set out a list of 

benefits arising from board evaluation, summarised as follows: 

 Leadership – if the board is willing to try to improve its performance, this 

sends a message to the rest of the organisation and sets a culture of a 

commitment to improve. 

 Role clarity – in order to assess the performance of a board, it is first 

essential to define and clarify what the board’s role ought to be and how 

this is distinguished from the role of management. 

 Teamwork – conducting an evaluation should encourage participation and 

commitment by board members as well as building relationships and 

ironing out any problems. 

 Accountability – if the board explains the process and reasons for 

evaluation well in public disclosures, this can improve relationships with 

stakeholders.  Also, the evaluation process can act as a reminder to 

directors of their legal duties to shareholders and related performance 

expectations. 

 Decision-making – by clarifying strategic focus and organisational goals 

and by identifying any skill gaps on the board, an evaluation can improve 

overall board decision-making ability. 

                                                           
514  W F Cascio, ‘Board governance: A social systems perspective’ (2004) 18(1) 

Academy of Management Perspectives 97-100, 100. 
515  Ingley and van der Walt, above n 497. 
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 Communication – the process of board evaluation can improve 

communication both between directors and between board and 

management. 

 Board operations – a good board evaluation will review the structures and 

processes used in governing the corporations which can lead to more 

efficient meetings and information flow.516 

It seems that it was the last of these that early board evaluations focused on.  In 

2002 Ingley and van der Walt stated that, ‘typically, performance evaluation is 

concerned with assessing board function and process’ and that the more 

subjective interpersonal and behavioural factors were only just beginning to gain 

attention.517  It may be that as evaluation processes have improved so has the 

willingness of directors to undertake them, a cycle enforced by valuable and 

rewarding outcomes.   

The importance of the process of board evaluation was the focus of an article by 

Minichilli et al in 2007.518  They comment that ‘the features of board evaluations 

have been neglected both in theory and practice, and two decades of research on 

corporate governance have regularly under-estimated the issue of board 

evaluations’.519 Their key argument, which the evidence in this chapter confirms, 

is that ‘different contexts and purposes require specific board evaluations’ and 

therefore, to be effective, an evaluation must be tailored to the circumstances of 

the company.520 

6.3 Methodology 

This chapter examines the effectiveness of Recommendation 2.5 of the 2010 

edition of the ASX Corporate Governance Principles which states: 

Companies should disclose the process for evaluating the performance of 

the board, its committees and individual directors.521 

                                                           
516  Kiel and Nicholson, above n 495. 
517  Ingley and van der Walt, above n 497, 163. 
518  Minichilli et al, above n 495. 
519  Minichilli et al, above n 495, 609. 
520  Minichilli et al, above n 495, 610. 
521  ASX, 2010, above n 242, 18.  
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Commentary on this recommendation states that ‘The performance of the board 

should be reviewed regularly against appropriate measures’.522 ASX Principle 2 

also recommends that ‘development of a process for evaluation of the 

performance of the board, its committees and directors’ should be a responsibility 

of the nomination committee for the reason that, ‘an evaluation of the range of 

skills, experience and expertise on the board is important when considering new 

candidates for nomination or appointment. Such an evaluation enables 

identification of the particular skills that will best increase board effectiveness’. 523 

It is suggested that reporting on Principle 2 include: 

…whether a performance evaluation for the board, its committees and 

directors has taken place in the reporting period and whether it was in 

accordance with the process disclosed.524  

Since the collection of the data for this thesis, Recommendation 2.5 has been 

revised and renumbered as Recommendation 1.6 in the 2014 edition of the 

Principles.  It now expressly recommends that companies disclose both the 

process used for performance evaluation and whether an evaluation was 

undertaken.  Also in the commentary, there is suggestion that companies should, 

where appropriate, disclose any insights gained from the evaluation and 

governance changes made as a result.525  The findings of this chapter strongly 

support these amendments to the ASX Principles. 

In order to come to any conclusions about the effectiveness of Recommendation 

2.5 it is necessary to compare its intended effect with its actual effect.  As 

discussed in Chapter 2, because the ASX Principles are not law and were drafted 

by the ASX Corporate Governance Council, there is no formal explanation of their 

intended effect other than what can be gathered from the document itself and 

wider literature on the topic of board evaluation.  Thus the approach taken in this 

thesis is as follows: 

                                                           
522  Ibid. 
523  Ibid. 
524  Ibid 20. 
525  ASX, 2014, above n 72, 13. 
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1. to make several assumptions or hypotheses about the intended effect of 

the regulation;  

2. to develop these into a series of specific research questions;  

3. then, as far as possible, to use the empirical evidence collected to answer 

the research questions 

Table 6.1 below demonstrates this process as done for Recommendation 2.5. 
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 Aims of Recommendation 2.5 - 
Intended effect - 

Underlying assumptions or hypotheses Research questions – actual effect 

1 To encourage companies to evaluate 
the performance of their: 
board; 
board committees; and 
individual directors 

That evaluation of the board, its committees 
and individual directors can improve board, 
committee and individual director’s 
performance and effectiveness respectively. 

RQ 6.1 Are companies carrying out 
board, committee and individual 
director evaluations? 
RQ 6.2 Do these evaluations improve 
performance and effectiveness? 

2 To encourage companies to do this: 
on a regular basis; 
against appropriate measures. 

That evaluations need to be done regularly to 
be effective. 
That companies can best determine the 
appropriate measures. 

RQ 6.3 Are they being done regularly 
and how regularly should they be done 
to be effective? 
RQ 6.4 What are appropriate 
measures? 

3 For the nomination committee to: 
be involved in developing the process 
for board, committee and director 
evaluation; and  
to use the information elicited from 
these evaluations when considering 
new candidates for the board. 

That the process used for board evaluation 
influences the outcomes. 
That the outcomes of board evaluations are 
valuable in informing the process of board 
renewal. 

RQ 6.5 Is the nomination committee 
involved? 
RQ 6.6 What process is used and why? 
RQ 6.7 Are the outcomes of board 
evaluation used by the nomination 
committee in their decision making? 

4 To publicly disclose: 
whether an evaluation was carried 
out; and 
the process used. 

That the expectation of disclosure will 
encourage adoption of the recommendation. 
That ‘comply or explain’ disclosure makes 
companies accountable to their shareholders 
That investors will find this information useful. 

RQ 6.8 Do companies disclose whether 
an evaluation was carried out and the 
process? 
RQ 6.9 Is this information useful to 
investors? 
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In exploring the effectiveness of this Recommendation, this chapter draws on the 

following sources of empirical evidence: 

 Recommendation 2.5 disclosures made in 2009 annual reports by the 

30 largest companies on the ASX (largest as at 8 January 2010) 

(conducted as part of the ACSI study). 

 Interviews with 12 directors of ASX 100 companies (conducted as part 

of the ACSI study). 

 Interviews with 3 fund managers (conducted as part of the ACSI 

study). 

 Interviews with 67 directors of ASX listed companies (answers to 

Question 28 of the interviews conducted as part of the Dibbs study). 

The Dibbs study is discussed in more detail in Chapter 3.  Outlined below is the 

background to the ACSI study. 

6.3.1.1 ACSI Study 

This study was commissioned by The Australian Council for Superannuation 

Investors (ACSI).  The interview research received human ethics clearance from 

UTS and was carried out in 2010.526  The project was triggered, in part, by the 

global financial crisis of 2008 which raised questions about board performance 

and its evaluation: 

This research is primarily motivated by the call for further vigilance and 

effort to strengthen corporate governance.  While it is uncertain if the 

worst of the global financial crisis has passed, the expectation remains 

that boards should not just monitor management, they should also take 

full responsibility for their own performance to ensure business longevity 

at the optimal level that shareholders also seek.527 

                                                           
526  Reference for ethics clearance was UTS HREC 2010-045A. 
527  Clarke T and A Klettner, ‘Board Effectiveness and Performance’ (Australian 

Council of Superannuation Investors, Research Paper, October 2010) available at 
<http://www.acsi.org.au/research/research-reports.html>. 
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As the peak body for superannuation investors, ACSI was interested in the 

usefulness of Recommendation 2.5 from a shareholder perspective: 

Is the disclosure of a process sufficient for shareholders to assess board 

performance or are there other factors that provide real insight into the 

effectiveness of a board? Do board evaluations provide the means by 

which shareholders can assess the performance of individual directors?528  

In making investments, ACSI members assess many aspects of a company’s 

performance including the effectiveness of the company’s board and directors.  

The research was designed to explore the role of board performance evaluation in 

ensuring optimal board effectiveness and how its value can be meaningfully 

conveyed.  Thus the research questions posed by ACSI were as follows: 

1. How should Australian boards assess performance at both individual 

and group levels? i.e. what does effective board evaluation comprise?  

2. How can shareholders recognise high performing boards? i.e. how can 

information on board evaluation and performance be communicated by 

companies or extracted by investors?  

In order to best answer these questions the research project involved collection of 

three sources of data: 

- annual report disclosures regarding board evaluation for the 30 largest 

companies listed on the ASX as at 8 January 2010. 

- semi-structured interviews with 12 directors of ASX 100 companies – 

exploring board evaluation in practice – the process, its value and how it 

links to actual board performance.  These interviews were carried out 

face-to-face using an interview template (see Appendix 2).  ACSI obtained 

the initial agreement of directors to the interview thereby overcoming the 

difficulties of access described in Chapter 5.529  

- semi-structured interviews with 3 fund managers – exploring the 

importance they place on disclosures regarding board evaluation and 
                                                           
528  Ibid 4. 
529  See also Leblanc and Schwartz, above n 20. 
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what other information they use to assess board performance.  Again the 

interviews were carried out face-to-face where possible (one was by 

telephone) using an interview template (see Appendix 3).  These 

interviews were designed to further explore the research questions and 

were not intended to comprise a stand-alone data source. 

It had been hoped to achieve 15 interviews with directors and 5 with fund 

managers but time restraints intervened.  For the reasons described in Chapter 5, 

interviews were not tape-recorded but transcribed from the interviewers’ notes.  

It was agreed that no comments would be attributable to any individual or 

company.   

It is this collection of raw data that will be drawn upon in this chapter to explore 

this thesis’ research questions regarding the effectiveness of Recommendation 

2.5.  The aim is to use this Recommendation, and the corporate response to it, to 

provide insights into the effectiveness of ‘comply or explain’ corporate 

governance codes in improving board performance.   

6.4 Findings 

6.4.1 Board evaluations 

RQ 6.1 Are companies carrying out board, committee and individual director 

evaluations? 

RQ 6.2 Do these evaluations improve performance and effectiveness? 

Most of the discussion in interviews, and most of the disclosure in annual reports 

is related to evaluation of the board as a whole.  Committee evaluations were not 

mentioned in company disclosures other than as a part of the whole-board 

evaluation.  At interview, the earliest board evaluation mentioned by participants 

was in 1996 with most companies starting in the early 2000s.  Thus, the evidence 

collected suggests that, over the last ten years, the practice of conducting 

performance evaluations of boards of directors has become commonplace in large 

corporations.  What this evidence also suggests is that board evaluation was not 

suddenly triggered by the publication of the ASX Principles in 2003 but was an 

existing practice that was codified and further encouraged by the ASX Principles. 
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Over time it seems that board evaluation processes have been refined, updated 

and become more formalised.  An important change noted by the directors is that 

they are more comfortable with board evaluation now than when it was in its 

infancy.  This has resulted in a greater willingness to engage in board evaluation.  

Also, the questions posed in evaluations have evolved in line with changing 

attitudes to governance and the challenges of the moment: 

It is now very much a formalised process rather than an ad hoc process as 

in the past. There is more rigour around it, and more documentation. As 

people have become familiar with the process, there is greater willingness 

to be open about the issues and ask the right questions. (Director, 2010) 

We put our board through the ringer for the first time.  It was very 

confronting for the board.  It has resulted in some changes. (Company 

secretary, 2006) 

6.4.2 Individual director evaluations 

The apparent acceptance of whole board evaluations has not spread quite so 

convincingly to individual director evaluations.   Of the thirty Australian 

companies whose annual reports were reviewed few made it clear that directors 

had undergone individual performance evaluations during the reporting period.  

Of those that did conduct individual evaluations, most linked their director 

evaluation process to the re-election process.  Most simply stated that the results 

of individual director performance evaluations would be used when determining 

whether a director be recommended for re-election. Some companies went 

further, for example, at Coca Cola Amatil, directors have agreed that:  

If a majority of Directors consider a Director’s performance falls below the 

predetermined criteria required, then the Director has agreed to retire at 

the next Annual General Meeting. 

At interview, directors were divided on the issue of whether individual directors’ 

performance ought to be assessed.  According to the directors, many companies 

do not conduct individual performance assessments.  Some of the reasons given 

for the reluctance to assess individuals were as follows:  
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It is much more about the performance of the board as a whole: are we 

spending time on the right things, are processes working, are we making 

the right decisions and documenting things well? …. most boards shy away 

from rating their colleagues because they work in a collegial way. 

(Director, 2010) 

At [company] it is clear that board evaluations are about the board, not 

individual directors. You can have the best people on the board, but it does 

not work. Or potentially you could have the worst people on the board and 

it works. The board is a team of rowers, or football players. We need to 

become the best team, to listen, to discuss and make decisions. (Director, 

2010) 

These people [directors] are elected and are meant to be independent. I 

think it is very important that there is respect for their independence so I 

don’t engage in personal evaluations. I encourage them to be as different 

as they want to be, not push them to the average or the middle. 

(Chairman, 2010) 

So when it comes to evaluation of individual directors it appears there is a 

divergence between recommended practice and actual practice.  Company 

practice, as disclosed in annual reports and these directors’ comments, questions 

the assumption behind Recommendation 2.5 that individual director evaluations 

increase a board’s effectiveness.  There appear to be several different reasons for 

this: 

• Individual performance is irrelevant when all decisions have to be made 

as a team – the team dynamic is more important. 

• Assessing individual performance implies that there is some goal or ideal 

level of performance that every director should aim for, whereas what is 

more important on a board is diversity and independence. 

• If the process of individual assessment involves assessing ones colleagues 

it can disrupt important relationships, alternatively, in order to avoid such 

disruption, participants will self-censor and information will lack meaning. 
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However, it may simply be that directors have not yet reached a level of comfort 

with individual evaluations, or discovered appropriate methods of assessment. 

Acceptance of individual evaluation may take time in the same way as it has for 

full-board assessment.  Possibly this is an area best handled by an independent 

consultant. If a board can get over the initial hurdle it seems that a positive 

experience can then lead to acceptance and even eagerness to repeat the 

process. 

We only do a whole of board evaluation not individual directors.  I think 

we are only one cycle away from that though – it’s sensitive. (Company 

secretary, ASX 300) 

The performance of each individual director will be measured – this is of 

more value than the board as a whole.  With the new criteria they will be 

able to self-assess and then this can be verified if need be.  The Chairman 

will review the process.  I think it will be really good. (Company secretary, 

ASX 100) 

For some, the individual assessment may have been a bit confronting but 

it’s useful. (Company secretary, ASX 300) 

We do an annual self-evaluation.  The board seeks feedback on its 

performance and senior management’s performance – the CEO, CFO and 

me.  It would be career limiting for any of us to make scathing comments.  

I’d be happy to suggest a third party doing it.  Especially with the issue of a 

major shareholder – it would assist to resolve those issues.  (Company 

secretary, ASX 300) 

6.4.3 Improved performance and effectiveness 

In the 2010 study, the issue of whether board evaluation actually leads to 

improved board performance was put to the directors as a direct question and the 

answers were generally positive.  Some of the answers from 2006 were in the 

context of implementing the ASX corporate governance recommendations more 

generally but still there was a focus on improved board performance. 



191 
 

You have to look at the big picture – it’s about getting into the hall of 

mirrors and being deeply, honestly objective with yourself on how you see 

corporate performance and management performance and therefore how 

effective the board has been – effectiveness in terms of returns to 

shareholders.  (Director, 2010) 

It has vastly improved the relationship between the board and 

management.  There is better understanding of the roles of the two – 

much smoother operation of the board and management’s interaction 

with it.  Much less harping and carping. (Company Secretary, ASX 100) 

The board and board performance have been brought to top of mind.  

There is an awareness that things that were already there in terms of 

governance and conduct will be looked at more critically and analytically.  

It hasn’t impeded or slowed down the board – there is just a heightened 

consciousness and awareness that has become part of everyday business.  

(Company secretary, ASX 100) 

The process of implementation of outcomes is a crucial step that perhaps 

deserves more attention in descriptions of board evaluation processes – how 

actions are followed-through and monitored.  This was seen by directors as a vital 

component in whether board evaluations actually lead to better board 

performance. Changes identified as necessary during the evaluation process can 

lead to improved board performance if there is rigour in the follow up. The 

commitment of the chair provides another crucial element to success in terms of 

providing positive leadership and support for change.  

Lastly, it was pointed out that board evaluation does not only help through 

identifying areas of change.  The simple fact that the board has got together to 

reflect on its performance has value of itself: 

[Board evaluation] also gets used to strengthen the bonds through whole-

board discussion on a different topic to usual - an opportunity to be honest 

and open about how you are working as a group.  It helps the 

performance of the team in and of itself, not only through the next steps. 

(Director, 2010) 
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6.4.4 Frequency of evaluation 

RQ 6.3 Are evaluations being done regularly and how regularly should they be 

done to be effective? 

RQ 6.4 What are appropriate measures against which to review board 

performance? 

As opposed to APRA’s governance standards, and many codes around the world, 

ASX Recommendation 2.5 only suggests that evaluations are ‘regular’.  Of the 

thirty Australian companies whose annual reports were reviewed, 21 or 70% 

disclosed that an evaluation was carried out annually.  Of the remaining 30%, or 

nine companies: five did not state a particular frequency, commenting only that 

reviews were regular or giving the date of the last review; two companies did a 

board evaluation every two years (Origin and Coca Cola Amatil); and two 

companies (ANZ and IAG) committed to formally review their board only every 

three years (although less formal reviews may occur between these).  

Of the companies conducting annual board evaluations, there were five that 

alternated the process of evaluation each year such that one year a relatively 

informal self-evaluation would take place and the next year a more formal 

process would take place involving an independent consultant.  Others alternate a 

full board evaluation one year with individual director evaluations the next: 

Yes, it’s a two tier process.  Every odd year we have an informal review 

and every even year a full blown survey.  The directors and senior 

management are asked to evaluate the board and individual performance 

and how they work together.  It is then discussed at three levels before 

going to the board for endorsement and then to senior management. 

(Company secretary, 2006) 

The annual board evaluation assessment – we have done one formal one 

in the sense of having an external facilitator.  We are going to do that 

every three years and in the intervening two years we will have a more 

informal review facilitated by myself and the Chairman. (Company 

secretary, 2006) 
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This evidence suggests that the frequency of review is closely tied to the process.  

It suggests that the flexibility inherent in the word ‘regular’ is appropriate as it 

permits companies to set up a schedule of evaluations that suits their 

circumstances 

6.4.5 Appropriate measures of effectiveness 

Recommendation 2.5 states that board evaluation should be done against 

appropriate measures but gives no guidance on what these might be.  This gives 

companies flexibility in deciding what it is they want to review in their board 

evaluation.  It also permits the measures to be varied depending on the issues 

faced by the board at the time. The evidence reviewed in this chapter suggests 

that this is important because, in an ideal situation, the type of board evaluation 

chosen ought to reflect the issues facing the company at the time.  

How long the board evaluation takes depends on where the board is at: if 

there has been a significant changeover, up to half the people are 

relatively new, then you would adopt a different approach to an 

experienced board.  You need to balance the approach with the longevity 

of the board - using a prospective evaluation if it is a new board, or a 

retrospective evaluation if it is an experienced board. The centre of gravity 

shifts depending on the longevity of the board.  (Director, 2010) 

Thus, as with all corporate governance processes, a performance evaluation 

process needs to be flexible and should be adapted to fit the company’s changing 

circumstances. 

Nevertheless, distinct measures must be chosen and this involves some 

consideration of what the board wishes to achieve.  It requires reflection over 

what role the board ought to play and whether it has the skills and processes in 

place necessary to do so.  Table 6.2 below, summarises the comments of directors 

as to the factors that make a board effective or otherwise, all of which could be 

used as measures against which to compare any particular board. These are the 

sorts of factors that must be considered in designing regulation – does the 

regulation assist in promoting effectiveness and reducing dysfunction?  Indeed, if 

the ASX Principles required disclosure of the measures or criteria against which 

board performance was assessed this might encourage proper consideration of 
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these factors and improve the effectiveness of evaluation more than the current 

disclosure of the process.    

Factors  Dysfunctional Board Effective Performing Board 
Culture Adversarial atmosphere 

Acrimonious discussion 
Conformity or group-think 
Unquestioning or 
unmotivated 
Controlled by dominant 
shareholder 
Narrow vision 
Lost in detail 

Collegial atmosphere 
Honesty, Openness and 
transparency 
Mutual trust and respect  
Consensus, common purpose 
Opportunity to air differing 
viewpoints 
Professionalism 
Strategic insight 

Chair Autocratic 
Weak 
Hinders debate 
Dominated by the CEO 

Experienced – manages the 
agenda 
Encourages debate and 
contribution 
Professional relationship with 
the CEO 
Takes responsibility for 
effective board 

Directors Lack of business experience 
or appropriate skills 
Not genuinely independent 
Factional interests or conflicts 
Disruptive personalities 
Egos that get in the way 

Diversity (of thought, skills 
and experience) 
Right fit for company 
Work as a team 
Constructive challenge 

Senior 
Management 

Withholding information 
from the board 
Lack of transparency 
Lack of trust  

Effective communication with 
board 
Ask questions and ‘use’ 
experience of board members 

Processes No process to solicit views 
No process in place to deal 
with conflict or issues 
Poor information flow 
Poorly structured meetings 
and papers 
Limited succession planning 

Open discussion 
Good information flow 
Effective delegation to 
committees 
Board agenda papers (right 
length and time) 
Succession planning 

 

The comments from directors about an effective board often referred to the team 

dynamics.  In order to operate effectively, directors valued an honest, transparent 

board culture conducive to ‘healthy, challenging’ debate. Mutual respect for each 
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other was seen as vital in order to create an atmosphere within which the board 

could function effectively as a team.  

You have to have differences of view. You get through the differences of 

view and come out on the other side with agreement. On the big issues 

you want debate, even disagreement. You do not want acrimony, but you 

do want differences of opinion. (Director, 2010) 

It’s a good board from that point of view.  They can discuss things 

forcefully without getting personal.  In my experience it often takes a 

while for a board to reach that stage. (Company secretary, ASX 100) 

…because they are not shrinking violets they do push back and challenge 

management.  They ask for things to be considered again and are not just 

a rubber stamp.  They are very open and generally discussions occur early 

in the piece.  They act as a sounding board for management so get an 

early feel before all the forms have been filled out.  They have a helicopter 

view because they are not involved in the business every day.  The 

different backgrounds complement each other and they are all numerate 

so can discuss the financial information meaningfully. (Company 

secretary, ASX 100) 

A collegial board based on consensus-decision making was seen to be ideal, based 

on respect for colleagues and an appreciation of the diversity of thought and 

experience contributed by each individual. The ensuing frank dialogue in the 

board-room was seen as vital for good board performance.   

For the board as a whole – I think they can tell whether the board is 

performing as a team by seeing if there are arguments or one dissenter all 

the time.  If that is the case you’d have to put a stop to it – the minutes 

have a bearing on it – we are very transparent so everything goes into the 

minutes.  We’ve never had a dissenter on the board and they only abstain 

when there is a good reason.  To me as an experienced company secretary 

that is how you know if it is performing. (Company secretary, ASX 100) 

They have healthy discussions.  There has not been a matter where there 

has been any strong difference of opinion.  Generally, well, always, they 
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can reconcile their views because they respect each other’s opinions. 

(Company secretary, ASX 100) 

There is a really good relationship between board and management.  It’s a 

small board of six and is a really nice, collegial board but there are no 

shrinking violets.  They are all very open and the CEO is strong.  The 

Chairman has an office here and pops in about once a week but is 

conscious of not being here too much. (Company secretary, ASX 300) 

They do disagree and have debates and they occasionally hold votes, 

although they prefer to make decisions unanimously.  (Company 

secretary, Small listed) 

For a company our size the balance is good, we’ve got deep operational 

knowledge and people who’ve learnt the lessons.  There are enough 

independents to have a strong voice and neither side can impress their will 

on the other which is quite useful. (Company Secretary, Small listed) 

The importance of independence of judgment (not necessarily in terms of the ASX 

criteria) was also seen as important but more often pointed out in terms of the 

problems of non-independence for board effectiveness.  As mentioned in Chapter 

5, non-independent directors may be swayed to act in the best interests of a 

particular shareholder or supplier rather than in the best interests of the 

company.   

It does affect the board dynamics having the non-independents.  For 

example, with all the private equity buyers kicking around, what’s best 

value for themselves is not necessarily best value for the rest of the 

shareholders. (Company secretary, ASX 300) 

It works much better with 2 executives – more effective.  I think 2:6 is a 

good balance.  Of the 6 non-executives, 4 would be regarded as 

independent.  If it was 3:3 you might get factions which make it much less 

effective (Company secretary, Small listed). 

I have seen in other places people who haven’t been able to separate 

personal interests or those of customers.  Here people would politely point 
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it out to you.  It’s one of the things about being a director – you look for 

common sense.  A lot of it is about self-monitoring as a group too.  I’ve 

seen people who can say, my view as a customer would be this, but I can 

see that it’s not the best thing to do. (Company secretary, ASX 100) 

The dynamics of the board need to be considered too.  If you’ve got a 

major shareholder and you think of the votes around the table, you don’t 

want another of theirs appointed to the board. (Company secretary, ASX 

300) 

Instead you should say what does the optimal board comprise – it depends 

on what sort of experience they have - whether or not they are 

independent doesn’t make much difference.  (Company secretary, ASX 

300) 

Also it seemed that individual director reputations play a role in board 

performance both internally (directors are careful to exercise independent 

judgment and declare any conflicts of interest in order to maintain their 

reputation) and externally (investors know that this is the case and trust in these 

directors as individuals).  So in some cases the personal profile of a director is an 

important factor in their appointment to the board which can mean directors 

without an existing profile are overlooked.  This links to the literature on trust and 

social norms which suggests that good performance by directors may be elicited 

by social expectations rather than legal rules.530  In cases where social 

expectations are high (director has good reputation) a director is likely to work 

hard to fulfil his/her duties for fear of losing that reputation.531  Blair and Stout 

argue that it is not only potential shaming that influences behaviour but also the 

framing of positive expectations.532  If a director’s reputation suggests he/she is 

trustworthy, other directors are likely to trust each other and act for the group 

rather than for individual benefit.   

                                                           
530  M Blair and L Stout, ‘Trust, trustworthiness and the behavioural foundations of 

corporate law’ (2001) 149 University of Pennsylvania Law Review 1735-1810. 
531  Ibid 1794 referring to E B Rock ‘Saints and Sinners ‘How does Delaware Corporate 

Law Work?’ (1997) 44 UCLA Law Review 1010-11. 
532  Blair and Stout, above n 530, 1802-3. 
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The board is very well known in the industry which is a good thing – it 

means they are very conservative on maintaining independence, for their 

own personal reputations.  It’s certainly the most pragmatic, independent 

and transparent board that I have ever been involved in.  There are no 

raised voices in the boardroom which is quite unusual.  I’ve seen boards 

where everyone has their own personal views and personal interests. 

(Company secretary ASX 100) 

They’ve got strong views and reputations to protect so they will stand up 

from an independent point of view. (Company Secretary, ASX 300) 

We go through what is required for a director to be classed as 

independent.  But it’s more about the mind-set of the board members – if 

they wanted to hide and duck they could do so – for a while at least.  

(Company Secretary, ASX 100) 

Independence is all about how they conduct themselves – everyone has to 

do some self-regulation.  (Company Secretary, Small listed) 

You need some scaffolding in place but in operation, if you’ve got the 

culture and philosophy (as a trait of your directors) it will happen. 

(Company Secretary, ASX 100) 

We wanted those who were known to the investor community in Australia 

including a director with a financial background to chair the audit 

committee…  Regard and reputation were important both in raising the 

initial funds and in any follow on funding.  (Company Secretary, recently 

listed)  

Theories regarding the importance of trust amongst directors on boards may also 

explain the difficulty in moving away from the ‘old-boys’ network in terms of 

director selection.  It was disappointing to find that in 2006 most companies still 

used personal networks to identify potential new board members.   Without a 

doubt, the average board member across the sample was a white, Caucasian male 

over the age of 50.  Although perhaps understandable in terms of ease of 

relationships, this practice can result in reduced performance due to group-think 

and lack of challenge.  Another downside of the search for trust and reputation on 
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boards is that it creates a significant hurdle to accessing unproven talent and the 

benefits of diversity, discussed more in Chapter 7. 

I think there is still a tendency on the directors’ part to feel more 

comfortable with someone they know rather than someone who they 

don’t know.  It has been confirmed here in recent appointments.  

(Company secretary, ASX 300) 

No, we didn’t go down the path of using a search agency - we relied on 

our network and found people that we knew and trusted that were also 

good additions in terms of their skill set.  There is still that network 

because you need to have trust in people you are working with at director 

level, especially in a company our size. (Company secretary, Small listed)  

I think the narrow gene pool is partly because it is so difficult to change 

directors.  They revert back to who you know and who you have seen 

operate in a boardroom.  It is why they go back to the network.  It is hard 

for a search process to identify how someone would work in a room.  If 

they are totally out of sorts with the board you can’t fire them.  Executives 

you can fire but for boards it’s very difficult. (Company secretary, Small 

listed) 

It is interesting because the types with a high profile tend to be of a 

certain age and beyond.  You can end up being forced to get an elderly 

board because they tend to be people who are not employed full time i.e. 

partly retired.  If someone was in the industry and an executive you’d be 

reluctant – they’d be too busy and working for a competitor. (Company 

secretary, ASX 100) 

Since the CAMAC report on diversity on boards in 2009, this area has been under 

the spotlight and new recommendations on diversity were introduced to the ASX 

Corporate Governance Principles in 2010.  These are the subject of Chapter 7 of 

this thesis.  However in discussing board evaluations and effectiveness the issue 

of director diversity was often raised demonstrating the increasing awareness of 

this issue amongst directors: 
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I guess its most value-add is the fact that it is able to bring the experience 

of diverse backgrounds into play and take a fresh look at things – the 

background of lessons learnt in other industries.  (Company secretary, ASX 

300) 

Interviews confirmed the role of the chair as pivotal in creating an effective board.  

Most directors saw the chair as the leader who sets the agenda and the culture of 

the board.  An effective chair, who can maintain a constructive relationship with 

the CEO, is seen as a tremendous asset to the company.  Of course, the CEO must 

also facilitate a good relationship with the board. 

You certainly need a good chair who encourages debate and draws out 

contributions from each of the members and doesn’t allow the loudest 

voice to dominate. A chair who drives decisions to a consensus or makes 

decisions that the board will support. (Director, 2010) 

The way the chairman runs the board makes a difference.  When there is a 

decision to be made he goes round the table – starting with a different 

person each time – and asks each director their view before he gives his 

view.  So no-one can go on autopilot – it keeps them on their toes.  It stops 

there being a pattern of only a few decision-makers. (Company secretary, 

ASX 100) 

They tend to draw on their past experience.  The views of each director are 

sought by the chairman and there is frank and robust discussion.  There is 

no sense that opposing views are not welcome. (Company secretary, ASX 

300) 

I’ve observed a CEO who was very sensitive about the board stepping on 

his patch.  Our CEO here reacts very differently – he is very liberal and if 

the board wants to get involved he will let them.  I think it’s much the best 

way – the relationship should be fluid and open in terms of who gets to 

decide what matter. (Company secretary, Small listed) 

Quality comes down to the capacity of the individuals and none more so 

than the chairman. (Company secretary, ASX 100) 
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I’m still of the view that boards will just wade through a standard agenda 

but should focus on the relevant issues.  That’s the function of the 

chairman.  Governance changes can’t do that – it’s the chair who sets the 

tone for the board. (Company secretary, ASX 300) 

Other factors contributing to an effective board include the infrastructure in place 

such as defined roles for board and management, good management information 

systems or the ‘right’ number of committees and length of board papers. Board 

size was also deemed important – enough people to staff the committees but not 

too many to make full board discussions unmanageable. 

In terms of size 8 is manageable, definitely better than 10 which we used 

to have.  It’s easier to manage the discussion (Company Secretary, ASX 

100). 

Our board is small but it works well – six and the CEO.  Another one or two 

would be okay.  Having a small board increases their workload and you 

can’t have anyone nodding off at meetings so it works well – it works with 

their schedules. (Company secretary, Small listed) 

I think it needs to be 5:1 or 4:2.  I think you can cope with all the skill 

circles with six directors.  With more it becomes a bind for the CEO to keep 

talking to more people and makes getting together difficult (Company 

secretary, ASX 300) 

We have a balance of 4:2 (non-exec to exec).  The view here is that an 

equal balance would be optimal 3:3 or 4:4.  But eight is a big board, six is 

very good.  If it gets bigger it is harder to get consensus. (Company 

secretary, Small listed) 

Yes it [separation of board and management roles] is useful in a decision-

making context – so that not too much or too little goes to a busy board.  

It is also useful to have a crisp articulation of the directors’ responsibilities 

– because of the current development of the law you need to clearly 

delineate their role (Company secretary, ASX 300) 
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Not surprisingly, a dysfunctional board culture was characterised in interviews by 

the direct opposites of a functional, collegial board culture.  A board culture that 

does not allow transparent, open communication or that creates an adversarial 

environment can severely hinder board performance: 

Dysfunction in the board. You will know of cases in recent times. It 

becomes public and it directly affects the leadership of the company in 

many ways, not just ‘do we know who the boss is?’ It tears at the heart of 

the company and leads to poor performance. A chair of a dysfunctional 

board has a lot to do to fix it up. If there is a dysfunctional director, the 

chair has to act. It is not an easy thing, it is not just ‘come and have a cup 

of tea’. A re-shaping of the board can take up to three years. It can take an 

average of 18 months, if someone digs their heels in. (Director, 2010) 

6.4.6 Process of board evaluation 

RQ 6.5 Is the nomination committee involved? 

RQ 6.6 What process is used and why? 

RQ 6.7 Are the outcomes used by the nomination committee in their decision 

making? 

There were no companies that specifically disclosed that it was the nomination 

committee that had developed the process for board evaluation although 

discussions with directors suggest that this was how the first board evaluations 

originated, with a particular committee being tasked with working out how to 

proceed.  However the results of board evaluation were often fed back to the 

board via the nominations committee: 

The chairman has an extensive questionnaire that he uses like a checklist.  

Each director has one-on-one follow-up meetings with him and a report is 

made to the nominations committee. (Company secretary, ASX 300) 

With regard to the process of board evaluation, Table 6.3 sets out the various 

stages involved and, in doing so, raises various questions about the interpretation 

of Recommendation 2.5 when it refers to disclosure of the ‘process’ of board 
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evaluation.533  It seems most companies interpret this as the data collection 

method rather than any other aspect of the process.  Of the disclosures of the 

thirty companies reviewed, the majority disclosed the method used to conduct 

the board evaluation (interviews, external facilitation etc) which comprises Stage 

3 of the process.  Some companies also discussed frequency and the feedback 

process, (Stages 4 and 5 in the table).  However, it seems the aims, criteria and 

outcomes of board evaluation are generally not interpreted by companies as 

being part of the ‘process’, yet this is where the real value and substance of board 

evaluation lies. 

When asked about the process of board evaluation, directors reported that most 

of their companies use a mixture of questionnaires and one-on-one interviews to 

collect information.  It seems companies often start with relatively informal 

discussions with the chairman and build up, over the years, to a more formalised 

process.   

It started last year as an internal process.  The chairman interviewed each 

individual director for about an hour each.  Minutes were recorded, 

further meetings were held and any issues discussed. (Company secretary, 

ASX 100) 

An annual review is a requirement of each of the committee charters and 

the board goes through a self-assessment and performance review.  It was 

done this year – run by an independent consultant.  It was a new 

assessment put together in consultation.  Each director has to complete it 

and forward it to the consultant who collates them and gives feedback.  

The directors felt it was very robust and challenging.  It was a 25 page 

questionnaire.  The executives also filled one out to comment on board 

performance.  (Company secretary, ASX 100) 

 

                                                           
533  Table adapted from M Huse (ed), The value creating board: Corporate 

governance and organizational behavior (Abingdon: Routledge, 2009) and G Kiel, 
G Nicholson and M A Barclay, Board, director and CEO evaluation (McGraw Hill, 
2005). 
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Stage Process Options 
1 Get agreement 
to the concept 
of performance 
management 

Agree upon the purpose of the 
evaluation 

To improve board effectiveness and organisational performance 
To satisfy regulatory requirements and improve accountability/stakeholder 
relationships 

Agree upon the subjects of the 
evaluation 

Full board, Individual directors and/or Board committees 

2 Establish the 
criteria for board 
performance 

Agree upon the content of the 
evaluation 

Board composition, governance structures, roles, responsibilities and skills 
Board process, communication, information flow and external relationships 
Board teamwork, internal dynamics, leadership and culture 

3 Decide on 
method of board 
evaluation 

Who should conduct the 
evaluation? 

Self-evaluation, Committee chair, Board chair, Company secretary or Independent 
consultant 

How should it be conducted? Who should be asked 
Should the process involve Formal Interviews, Questionnaire, Participant 
observation or Informal mechanisms 

4 Undertake 
evaluation 

Conduct review and analyse 
information 

How frequent 
Time frame 

5 Feedback Who should receive the 
information and how much? 

Chairperson 
Full board  and/or Individual directors 
Senior management 
Investors / regulators 
Wider stakeholders 

6 Outcomes Establish director development 
plans and board action plans 

Link to training/education 
Link to re-election process 
Link to succession planning 
Link to stakeholder communication processes 
Link back to Stage One regarding the purpose of the evaluation 

Monitor implementation of plans 
and review evaluation process 
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Interviews with smaller companies in 2006 showed that they were still struggling 

with implementation of Recommendation 2.5.  At that stage, many of the smaller 

listed companies were searching for information and trying to put together a 

process internally without spending too much money.  They were still testing 

difference processes to find something that was manageable both in terms of 

time and effectiveness. 

It’s difficult – last year we had a simplistic process but this year we have 

developed a full map of responsibilities.  A sub-committee is developing 

criteria to use in judging performance against each of 20 responsibilities.  

(Company secretary, 2006) 

There hasn’t, as yet, been a board and director performance evaluation.  

We have just got loads of information on it from various places and are 

trying to work out how to do it without taking up loads of time and 

causing disruption.  It’s just not efficient enough at the moment – it’s very 

challenging – how do you get them to properly evaluate themselves?  

Otherwise you’ve got to throw a lot of money at it and get external 

consultants in.  I must say it’s currently in the ‘too hard’ basket. (Company 

secretary, 2006) 

The process we have now for performance evaluation we may not stay 

with.  It involves a lengthy list of statements in writing against which the 

directors conduct a self-evaluation and provide qualitative comments.  

They then meet individually with the chairman to discuss.  The combined 

results are discussed at board meeting and in the past they have led to 

changes. (General Counsel, 2006) 

We went through a performance evaluation process in September 2005.  It 

is done as a questionnaire and then a one on one discussion between the 

chair and each director and the chair and the CEO.  I think the 

questionnaire was obtained through one of the board member’s other 

directorships. (Company secretary, 2006) 

Most of the questionnaires used by companies were originally developed by 

external consultants who continue to refine and update their content in order to 
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expose key issues.  When evaluation is done internally, the board will use the 

questionnaire of a preferred consultant, or create a hybrid questionnaire that is 

likely to be self-administered.  A standard board evaluation process, as described 

by a director, is summarised below:  

The board briefs an outside advisor or internal resources on what it hopes 

to achieve through a survey and agrees the questions.  The board 

members complete it and it is analysed internally or externally.  The 

findings are presented to the chair and the full board and are blended into 

anonymous form.  In many surveys board members are asked to offer 

feedback on their colleagues.  Information is provided specific to each 

member in the form of a score or anonymous written comments.  The 

whole process can take 4-8 weeks. (Director, 2010) 

The information collected is analysed either by the chairman, company secretary, 

a committee chair or external consultant.  It is then fed back to the board either in 

one-on-one meetings or through whole-board discussion.  One-on-one meetings 

will be used for individual director feedback and it is here that an independent, 

third party may ease the transmission of any sensitive information: 

I did have a dissident director and I had the one-on-one explaining that he 

had a conflict and he basically said – yes, tough luck.  A third person would 

have been useful. (Director, 2010) 

An important point that emerged in the interviews was that the formal annual 

board evaluation is not the only opportunity for boards to assess themselves and 

implement improvements.  In a good board, evaluation is a continuous process – 

problems are ironed out as and when they happen, certainly in terms of board 

processes. For example, directors would not wait until the annual evaluation to 

tell the company secretary about obvious deficits in the board papers: 

There is a sense that boards go through a process of continuous 

improvement, that board evaluation is just a helpful complement to what 

we already do.  This doesn’t mean that members are opposed to it but 

that it is not the only way things get surfaced.  It just rounds out what 

already happens. (Director, 2010) 
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6.4.6.1 External facilitators 

When asked about the value of external facilitation most directors acknowledged 

the value of using external consultants but considered the dollar cost may not be 

justifiable every year. The prevailing opinion was that an external consultant 

should be used every second or third year.  Comments included the following: 

When we switched to external engagement, with the external facilitator, 

the quality of responses went high and there was more honesty. When it 

was done internally the assessment was far more polite. (Director, 2010) 

If there are real issues with the board, an external evaluation puts more 

rigour around the process, and concerns can be professionally identified, 

which depersonalises the process, and you get more productive discussion. 

(Director, 2010) 

We are currently reviewing the board’s performance.  At our last meeting 

we discussed whether we should get an external person in to do the 

performance role.  We currently use a self-assessment questionnaire but 

I’m not sure what sort of frankness you get from it.  We’ve not yet got a 

third party to do it.  (Company Secretary, 2006) 

It seems external consultants are particularly useful if sensitive issues such as 

director characteristics and team dynamics need to be discussed.  Disadvantages 

of using external consultants relate to the wide variation in the quality of 

consultants and the risk of the process  or the resultant recommendations causing 

disagreements within the board. A director concluded:  

Board evaluation has to be a supportive process- if mishandled, it can 

have unintended consequences. If the process provokes internal bickering 

and resentment - it is not good. One of the most important things on a 

board is the quality and openness of discussion – a constructive 

atmosphere. Of course bickering can result from an internal review too. 

(Director, 2010) 

The other interesting issue that emerged was whether boards invited feedback 

from senior management on their performance.  
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[Company] includes senior management in the evaluation and you can get 

skewed results - directors versus management on questions like, are 

directors knowledgeable and do directors have enough information? 

(Director, 2010). 

6.4.6.2 Outcomes of evaluation and use by the nomination committee 

Of the thirty Australian companies whose annual reports were reviewed, only 

three gave information describing the outcomes of their board evaluation 

process.  For example, Santos stated: 

As a result of recommendations arising from the external Board review, a 

number of initiatives have been introduced; for example, increasing time 

spent on strategic issues and improving the style and format of Board 

papers. 

Most companies limited their statements to a confirmation of the occurrence of 

the evaluation and a short description of the process used.  Some went into more 

detail than others on the process by giving details of the topics covered, for 

example Macquarie Bank stated: 

The questionnaire will be agreed by the Board and covers matters such as: 

 the Board’s contribution to developing strategy and 

policy; 

 the Board’s performance relative to its objectives; 

 interaction between the Board and management and 

between Board members; 

 the Board’s processes to monitor business performance 

and compliance, control risks and evaluate management;  

 Board composition and structure; and  

 the operation of the Board, including the conduct of 

Board meetings and group behaviours. 
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At interview, the outcomes deemed as most significant to the directors were 

changes in board composition (due to identification of skill deficits or directors 

contributing to board dysfunction).  This confirms the important link between 

board evaluation and the role of the nomination committee in board renewal and 

succession planning.  Another common response was that the evaluation had led 

to conscious changes to the board’s role. 

One of the deliverables of these surveys is to point to gaps in the 

composition of the board and suggest the skills sets the board should look 

at. It might point out issues around succession planning or that some 

directors are short of the mark or that board renewal would be a healthy 

thing or where board oversight needs to be strengthened, for example, if 

risk management processes are weak. (Director, 2010) 

It re-focused the board back to what it should be focusing on – most of its 

time should be on strategy whereas we were dealing with lots of internal 

compliance issues and getting bogged down in issues regarding the 

functioning of the board rather than the direction of the company. 

(Executive director, 2006) 

Also, as a result of the board assessments, the board has recognised it is 

not strongly focused on strategy.  So some of the changes have been 

designed to increase the focus on strategy rather than on immediate 

operating issues. (Company secretary, 2006) 

When asked about other outcomes generated from board evaluations, the 

examples provided were fairly consistent across all the directors interviewed. 

They included: 

 Increased number of site visits for non-executives to better understand 

the business. 

 Fostering an internal culture that promotes open communication, asking, 

for example, whether bad news would travel quickly to the board.  

 The retirement of directors who were not performing at the right level. 
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 Improvements in board processes (meeting agendas, format of board 

papers)   

 Alteration of committee structures (amalgamating committees or 

clarifying their charters)  

The role of the nomination committee in board performance evaluations is not 

something that companies have to discuss in their annual reports.  Interestingly, 

in interviews, when asked if board evaluation was connected to other corporate 

governance processes, several directors asked for elaboration of the question 

suggesting that the links were not front of mind.  However, when it was suggested 

that it might link into the director re-election process or succession planning, most 

directors agreed.  It was clear that in companies where directors were not 

assessed individually these links were less strong.  

6.4.6.3 Board renewal and succession planning 

All directors interviewed in 2010 said they used a skill matrix for board evaluation 

which was linked to the succession process and nomination of new directors. This 

is interesting on the basis that the third edition of the ASX Principles published in 

2014 has introduced a new Recommendation 2.2, suggesting companies should 

use and disclose a skills matrix.  This again suggests that soft regulation tends to 

endorse and codify existing practices rather than introduce completely novel 

concepts.   

With the exception of one individual who saw the skills matrix as tending to be a 

motherhood statement, the directors believed that use of a matrix identifying the 

different skills required does ultimately optimise the board.  Having a skills matrix 

is a useful way for boards to identify gaps or weaknesses in a board’s composition:  

With a matrix you can then target your searches. For example looking for 

regulatory or political skills or financial skills and where gaps will be 

coming up. It can take up to 3 years to find and induct someone new. 

While all of us think we are experts, I have found it does take 3 years to 

get across the detail in order to be credible in a new industry. (Director, 

2010) 
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The mix of skills is always a matter for board evaluation. Who is coming up 

for re-election? A board evaluation really helps. You want a series of 

rolling conversations with potential people. (Director, 2010) 

However, the directors acknowledged the complexity of designing and using the 

skills matrix. It may be asking too much of it to account for all the factors 

surrounding an effective board.  As, one participant mentioned, you need both 

the skills and the ‘chemistry’ necessary for directors to work well together.  

Equally, over-reliance on a skills matrix could cause you to overlook someone 

whose input might be extremely valuable but not fall within the relevant boxes:  

Boards are not a loose association of people. A board takes a long time to 

put together, nurture and develop. The board has a dynamic in its own 

right that is easily disrupted. A board has a personality of its own you have 

to manage: is it anxious, does it need reassuring, is it confident? (Director, 

2010) 

Different companies have different [requirements]. At one company [the 

matrix] includes the work experience of all the directors, overlaid with 

their knowledge. It’s really tricky as you want to throw other things in that 

make people valuable. You can tick a box e.g. international experience but 

it might not be in the area you want. We do that in terms of looking at 

potential members. (Director, 2010) 

There can be some skills that you don’t foresee that can be extraordinarily 

helpful (Director, 2010) 

You don’t appoint boards on the basis of an expert in each area – narrow 

expertise can be a disadvantage – if you have, say, a marketing expert 

who then makes every marketing decision. More important, for skills and 

experience, is a career and general level of business understanding. 

(Director, 2010) 

They have to have the right strategic fit, skill set fit and culture fit.  

(Company secretary, 2006) 
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He had the right skill set and fitted in with the board from a personal point 

of view – we enjoy each others’ company. (Company secretary, 2006) 

In associating the use of a skills matrix with succession planning, several directors 

thought that the process still required improvement as the whole concept of 

formal succession planning remained challenging and was not necessarily done 

properly in many companies:  

We have a skills matrix and we use it to think about new directors. I think 

what we can do better is to have a longer-term pipeline. It still tends to be 

a bit quick - we need 2 new directors in the next 6 months. We would do a 

better job if we had 10 or 20 people on the radar screen for positions over 

the next 2-5 years. This is true particularly if you are in international 

company as people who can work with an Australian-based office are few 

and far between. (Director, 2010) 

Certainly interviews in 2006 confirmed that the old-boys network was still used as 

a method for finding directors, with use of consultants often seen as a secondary 

back-up. Boards appear to be struggling with the conflict between, on the one 

hand, a need for trust and reputation and, on the other, a need for diversity of 

skills, characteristics and experience.  Certainly trust and reputation has trumped 

diversity in the past but a slow process of change may be beginning, encouraged 

by the most recent amendments to the ASX Principles discussed in Chapter 7, that 

will support more diverse director appointments.  

If we did need more directors - they have contacts and know people 

around town – the old boys network.  It’s an A-grade board and thus you 

really want high profile directors. You would need to assess who had gone.  

Thus it would be a mixture of contacts, people [the chair] knows and 

perhaps use of a consultant to do an independent check. (Company 

secretary, ASX 100) 

So recently we have gone outside the normal area – to people who didn’t 

really have a profile.  It’s the skill set we want – we are not too worried 

about profile.  (Company secretary, ASX 300) 
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There were no invitations from directors to put people on the list.  If a 

director had had someone in mind they would have had to go via the 

search firm. (Company secretary, ASX 300) 

To identify candidates we use an executive search firm.  The directors also 

add names to the list and then they are evaluated to narrow the field.  It is 

a rigorous process. (Company secretary, ASX 100) 

We would consider executive search agencies if we didn’t have other 

avenues.  Most recently we were looking for a particular skill set and had 

people in mind through contacts. (Company secretary, ASX 300) 

Typically we don’t use external search organizations.  Normally people are 

suggested by other directors.  Typically they are not friends or 

acquaintances, more they become aware of them through a mutual 

contact.  (Company secretary, ASX 300) 

If there is no-one out there who’s an obvious choice we would use the 

nominations committee process – headhunters or whatever to source the 

CVs you require. (Company Secretary, ASX 300) 

Yes we do tend to engage executive search firms as well as the 

nominations committee.  It’s a small business community in Australia so 

people tend to know each other.  We select a few, the list goes to the 

board, we then go on to interviews. (Company secretary, ASX 100) 

Finding directors depends very much on the circumstances at the time.  

Last time we looked we were not viewed quite as well in the market so it 

was more difficult.  Now there are lots who would put their hands up.  To 

get the right skill set is hard so some of our directors are Sydney-based. 

(Company secretary, Small listed) 

The nominations committee identifies the skills and experience we need 

and creates a list.  From the list we see who fits the criteria.  Last time, all 

the board contributed names and we also sought input from external 

advisors. (Company secretary, ASX 300) 
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Only one of 67 interviewees claimed that contacts were no longer used: 

The old days of contacts are gone.  We don’t follow that route… we use 

position descriptions and search firms that really scour for talent and 

recommend names – they really are global in their search. It is very 

difficult to find those with the right experience. (Company Secretary, ASX 

100) 

So whether the nominations committee is involved in developing board 

evaluation processes is unclear but it is clear that there is a strong connection 

between the outcome of a board evaluation and the job of the nomination 

committee.  The results of a board evaluation feed directly into decisions on 

board re-election, renewal and succession. 

6.4.7 Disclosure 
 

RQ 6.8 Do companies disclose whether an evaluation was carried out and the 

process? 

RQ 6.9 Is this information useful to investors? 

All of the thirty Australian companies reviewed had made disclosures against 

Recommendation 2.5, describing the process for board evaluation and in the 

majority of cases also stating that an evaluation had actually been carried out in 

the reporting period.  Although it is perfectly acceptable for a company to explain 

why they do not follow these recommendations, only one company of the thirty 

reviewed, Fortescue Metals, took this route, explaining that they had not 

formalised their board evaluation process:  

The company does not have a formal process for evaluating the 

performance of the board or its committees but rather this is done by 

informal consultation between the Chairman and the CEO and relevant 

directors as required. The company has held board retreats in the past 

where evaluation questionnaires have been used to gauge director’s 

views on performance and board effectiveness. (annual report) 
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6.4.7.1 Is this disclosure helpful to investors? 

In voluntarily giving this additional detail, companies can at least give investors an 

indication of the areas where improvements might occur.  However, at interview, 

directors confirmed that Australian companies tend to disclose the minimum 

recommended by the ASX Principles unless they need to explain or justify a 

departure from recommended practice.   

We say we have a formal process but really it’s quite informal – the 

Chairman sits down with each director every year. (Company secretary, 

Small listed) 

Directors commented that disclosure in this area can be difficult due to the 

potentially sensitive and/or confidential nature of performance assessments.  

There is a fear that the market could misinterpret information in an adverse way 

when it was intended to convey positive outcomes.  For example if a company 

declared that as an outcome of the board review it had determined that the 

board should focus more on corporate strategy, this could be interpreted by the 

market as ‘the board has lost its way!’  An interesting point made was that if 

investors were to be told more about the outcomes of board evaluation this 

would be too late for investors to act – any detriment to the company would have 

been and gone.  Overall, some directors were open to the concept of increased 

reporting on board evaluation including providing more detail on non-sensitive 

outcomes.  Others were of the view that this was of little value and, interestingly, 

the fund managers interviewed agreed.  

It seems that institutional investors place little value on annual report disclosures 

preferring to assess board members based on their backgrounds and personal 

characteristics.  This was confirmed in interviewees’ answers to Question 21 of 

the 2006 survey ‘To what extent do your shareholders engage with you on 

governance issues’.  Of the 60 company representatives answering this question 

only four said that there was significant or frequent engagement with 

shareholders on governance issues.  The rest said that engagement on 

governance issues was very limited or non-existent.  Several companies 

mentioned questions from the Australian Shareholder’s Association and proxy 

institutions but otherwise the standard answer was that both retail and 
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institutional investors did not generally ask questions about governance.  This 

confirms the findings of other researchers who posit lack of shareholder 

engagement with corporate governance disclosures as a failure of the ‘comply or 

explain’ mechanism.534 

The institutions don’t have too many issues about governance.  The last 

time we had a query was about our retirement benefit fund which is now 

closed – that would have been in 2004.  (Company secretary, ASX 300) 

I can’t think of an example of shareholders engaging in governance issues. 

(Company secretary, ASX 100) 

Not often from individuals, or institutions apart from ISS, CGI and ACSI.  

We have very regular engagement with ASA, particularly on governance 

but really on everything.  (Company secretary, ASX 300) 

Indeed there were comments supporting MacNeil and Li’s research that suggests 

that shareholders only direct their attention to governance issues when a 

company is not doing well financially.535 

They generally want to discuss commercial issues rather than governance.  

They are not too worried about it as long as the share price is high 

enough. (Company secretary, 2006) 

When things are not going well is when they get more interested in 

governance.  For example, when the MD was forced to resign we had 

more interest. (Company secretary, 2006) 

When asked how investors or other outsiders might assess board performance 

several directors believed this to be a ‘mission impossible’: 

At the end of the day it’s about conduct in decision-making and the 

market has no way of knowing – it just can’t tell and is reliant on the 

judgment of the board – can the market trust the board?  If the company’s 

performance was woeful they probably wouldn’t trust the board but it is 

really impossible for anyone else to decide if independent judgment is 
                                                           
534  Keay, above n 12. 
535  MacNeil and Li, above n 4. 
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being exercised.  If that is the test, it is impossible for anyone else to know.  

Thus, for analysts and shareholders – they only have the tick-box things to 

go on. (Company secretary, ASX 100nhhfg) 

Here again, we see the reliance on trust and reputation rather than company 

disclosures.  All directors and fund managers understood that the link between 

board performance and company performance is complex and that even the best 

of boards can be hindered by factors beyond their control.  Nevertheless 

indicators that were listed as being helpful in assessing board performance 

included:  

 willingness of a company to seek and respond to market feedback; 

 personal characteristics and credibility of directors; 

 professional history of directors; 

 company performance within the industry; and 

 quality of board decisions, particularly in times of crisis. 

For the fund managers, assessment of board performance is used selectively in 

investment decisions. It is generally not seen as a vital factor in investment 

decisions because of the difficulty in obtaining information and ambiguity 

regarding its link to company performance. However, it can be valuable in 

‘screening’ out boards that are perceived negatively.  

This area is not sophisticated enough that it drives our portfolios.  There is 

not a single company where I could say we own it because it has got a 

great board.  Having said that, there are some we would simply not own 

because their board and management are particularly poor. (Fund 

manager, 2010) 

The UK’s Walker review strongly recommended regular board evaluations and 

better disclosure to investors regarding such evaluation: 

The evaluation statement on board performance and governance should 

confirm that a rigorous evaluation process has been undertaken and 
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describe the process for identifying the skills and experience required to 

address and challenge adequately key risks and decisions that confront, or 

may confront, the board. The statement should provide such meaningful, 

high-level information as the board considers necessary to assist 

shareholders’ understanding of the main features of the process, 

including an indication of the extent to which issues raised in the course 

of the evaluation have been addressed. It should also provide an 

indication of the nature and extent of communication with major 

shareholders and confirmation that the board were fully appraised of 

views indicated by shareholders in the course of such dialogue.536 

The findings of this chapter would suggest that even these improved statements 

may not have great influence on investors.  Nevertheless they are likely to help in 

further entrenching the process of board performance evaluation in companies 

and its links to succession planning and board renewal. 

6.5 Discussion 

Sonnenfeld in his article ‘What makes great boards great’ argues that it’s not the 

rules and regulations but the way people work together on boards that make 

them great.537 This sentiment is echoed by Daily and Dalton who state that board 

effectiveness is a matter of integrity:  

The performance of any board is a function of the character of the 

individuals that comprise the board. No structural remedy can overcome 

poor judgment or apathy. At the same time, no amount of individual 

character can overcome accountability without responsibility.538 

The above paragraph summarises the difficulty in assessing board effectiveness.  

A good board undoubtedly requires members with specific skills and experience, 

its performance will almost always be assisted by good structure and process, 

however, the crucial ingredient is the quality of human interaction and this is 

much harder for an outsider, especially investors, to know and measure.  This is 

                                                           
536  Walker, above n 510, 66. 
537  J A Sonnenfeld, ‘What makes great boards great’ (2002) September Harvard 

Business Review 106-114. 
538  C M Daily and D R Dalton, ‘Dollars and sense: the path to board independence’ 

(2003) Journal of Business Strategy 41-43. 
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where board evaluation ought to have real value. Only the board itself can really 

assess its ability to work together, to make decisions efficiently and to identify any 

problems. As Sonnenfeld observes, a lack of evaluation and feedback can be ‘self-

destructive’. He states:  

People and organizations cannot learn without feedback. No matter how 

good a board is, it's bound to get better if it's reviewed intelligently… If a 

board is to truly fulfil its mission - it must become a robust team-one 

whose members know how to ferret out the truth, challenge one another, 

and even have a good fight now and then.539 

The evidence discussed in this chapter confirms the value of board evaluation 

processes and the fact that, if done well, they can contribute greatly to effective 

board performance.  It seems that directors of large corporations are much more 

willing to engage in board evaluation than they might have been some years ago 

and recognise their value, especially in times of change.  Regulators around the 

world are also recognising this fact and stock exchange recommendations 

regarding board evaluation are becoming more stringent post-GFC. 

Outcomes of board evaluation processes range from relatively minor 

amendments to board processes (meeting agendas, format of board papers etc) 

through alteration of committee structures (amalgamation or changes to 

committee charters) to significant changes in board composition (to fill skill gaps 

or remove directors contributing to dysfunction).  The process of implementing 

these outcomes of board evaluation is a crucial step that perhaps deserves more 

attention.  It is a vital component in whether a board evaluation process actually 

leads to better board performance.  Equally, the links between the process of 

board evaluation and other processes such as director re-election, succession 

planning and director education and development are becoming clearer and more 

formalised in practice and these ought to have a tangible impact on overall board 

performance.  The new amendments to the ASX Principles on diversity and use of 

skills matrices should begin the process of countering reliance on personal 

contacts in finding new directors and yet must not underplay the importance of 

trust and team dynamics. 

                                                           
539  Sonnenfeld, above n 537, 114. 
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An important point that emerged in the research interviews was that the formal 

annual board evaluation is not the only opportunity for boards to assess 

themselves and implement improvements.  In a good board, evaluation is a 

continuous process – problems are ironed out as and when they happen.  Many 

board members find that board effectiveness can be greatly enhanced if the 

board members, particularly non-executives, have a chance to get together 

outside of formal board meetings to discuss issues that might not fall within the 

formal agenda. 

With regard to increased disclosure of board evaluation outcomes, there is 

reluctance amongst board directors on the basis that such disclosures might run 

the risk of issuing market sensitive information or invariably become standardised 

motherhood statements.  There remains a clear preference towards more 

informal and direct communication between board members and investors.  

Nevertheless, it is not impossible for firms to make balanced statements that are 

neither open to misinterpretation by the market nor descend into vacuous vanilla 

statements.  At the very least, investors have the right to know that a rigorous 

process of board evaluation has taken place and that the outcomes have been 

acted upon in an effective way to enhance the board’s performance.  It will be 

interesting to see how the UK move to encourage board chairs to write personal 

statements about board performance in annual reports pans out.   

6.6 Summary of Chapter 6 

At this stage it is helpful to go back to Recommendation 2.5 as it is currently 

worded: 

ASX Corporate Governance Recommendation 2.5 

Companies should disclose the process for evaluating the performance of the 

board, its committees and individual directors. 

Commentary 

The performance of the board should be reviewed regularly against appropriate 

measures. 

Guide to reporting on Principle 2: 
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The following material should be included in the corporate governance statement 

in the annual report: 

…whether a performance evaluation for the board, its committees and directors 

has taken place in the reporting period and whether it was in accordance with the 

process disclosed 

 

If the main purpose of the recommendation is to encourage an evaluation to take 

place, it would help to say this directly rather than leaving it to the commentary.  

In 2012 Boardroom Partners found that despite 197 of 200 companies disclosing 

against Recommendation 2.5, only 165 or 84% of these stated that they had 

actually conducted an evaluation.540  As they comment in their report, ‘this is an 

example of the confusion we believe still exists between the ‘doing’ and the 

‘disclosing’’.  This report was taken into account in the third edition of the ASX 

Principles published in 2014.  The revised recommendation expressly suggests 

disclosure of both the process and whether an evaluation was undertaken.541 

Also by focusing on the process used for board evaluation Recommendation 2.5 

does not encourage companies to explain the value and reasons for the 

evaluation.  The findings of this chapter suggest that this regulation could be more 

effective if it recommended disclosure of performance criteria or outcomes of 

evaluation rather than the process.  This has been addressed to some extent in 

the third edition of the ASX Principles which, in the commentary, suggest that 

companies should, where appropriate, disclose any insights gained from the 

evaluation and any governance changes made as a result.542  Here companies 

should be encouraged to explain how the board evaluation process links to 

succession planning, overall board composition and director re-election. 

In addition, the evidence discussed in this chapter supports Minichilli et al’s 

suggestion that the process used for board evaluation should not be fixed in stone 

                                                           
540  Boardroom Partners and Chartered Secretaries Australia (2012) ‘Anything to 
Declare?’ 
541  ASX Principles 2014, above n 72, 13. 
542  ASX Principles 2014, above n 72, 13. 
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but should be adapted to the company’s circumstances.543  Again, this suggests 

that the focus on process in Recommendation 2.5 is not helpful.  The method 

used to collect information is much less important than the reasons for doing the 

evaluation and the consequent actions.  As the evidence demonstrates, good 

board evaluation may require a different process each year and thus it is not 

helpful for companies to be encouraged to disclose, and thereby, to some extent, 

commit themselves to one particular process.  Equally, different processes and 

timescales may be appropriate for each of the different subjects of evaluation: 

whole board, committees and individual directors. 

This important distinction between board, committee and individual director 

evaluations is not always clear in company disclosures.  As each can be initiated 

for different reasons and at different times, commentary on the differences 

between these types of evaluations might assist companies in their disclosures, 

particularly as the evidence collected in 2010 was that there was still some doubt 

surrounding the value of individual director reviews.  However, it may simply be 

that it has taken longer for directors to achieve a level of comfort with this 

process.   In 2012, Boardroom Partners concluded that: 

With 155 companies (79 per cent) describing the process for individual 

director review, there is a strong indication that there is a changed view 

on the legitimacy and value of assessing individual contributions to the 

overall performance of a board.544 

In terms of frequency, the use of the term ‘regular’ permits companies flexibility 

in their evaluation schedules which many appear to be making use of.  This makes 

sense in that evaluations can be more usefully tied to events such as significant 

board renewal or market changes rather than having to be done every twelve 

months regardless of the company’s circumstances.  The key findings of this 

chapter are summarised in Table 6.4 

 

                                                           
543  Minichilli et al, above n 503. 
544  Boardroom Partners, above n 540. 
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 Research questions – actual 
effect 

Findings Conclusions and Recommendations 

1 RQ 6.1 Are companies carrying 
out board, committee and 
individual director evaluations? 
RQ 6.2 Do these evaluations 
improve performance and 
effectiveness? 

Yes, they are carrying out whole board 
evaluations regularly but not always 
committee or individual evaluations. 
Yes, whole board evaluations, if done 
well, do improve performance and 
effectiveness but not all directors are 
convinced that individual evaluations 
have the same value. 

Board evaluations can improve board 
performance and Recommendation 2.5 should 
focus more on whether one was done than the 
process that might (or might not) be used. 

2 RQ 6.3 Are evaluations being 
done regularly and how regularly 
should they be done to be 
effective? 
RQ 6.4 What are appropriate 
measures against which to review 
board performance? 

Yes, most companies conduct 
evaluations annually. 
Timing of evaluations needs to be tied to 
the company’s individual circumstances 
to obtain best value. 
Choosing appropriate measures is vital to 
obtaining value from an evaluation and 
they will depend on the company’s 
circumstances and the role of the board. 

The flexibility in the term ‘regular’ is appropriate 
and should be maintained. 
Commentary or guidance could explain that 
evaluations are particularly important before 
and after substantial board changes or 
industry/company changes. 
Commentary or guidance could explain that in 
determining appropriate measures, external 
and internal contingencies should be taken into 
account. 

3 RQ 6.5 Is the nomination 
committee involved? 
RQ 6.6 What process is used and 
why? 
RQ 6.7 Are the outcomes used by 
the nomination committee in 
their decision making? 

This is not always clear. 
Processes vary and good practice 
involves tailoring the process to current 
circumstances. 
Yes, outcomes can be valuably tied to 
nomination processes. 

Linking board evaluation to nominations should 
be made clearer in the commentary to 
Recommendation 2.5 
The focus in Recommendation 2.5 on process is 
not helpful 

4 RQ 6.8 Do companies disclose 
whether an evaluation was 
carried out and the process? 
RQ 6.9 Is this information useful 
to investors? 

Yes, disclosures follow closely the 
minimum required by regulation. 
No, investors rely more on director’s 
personal reputations and the company’s 
past performance. 

Disclosure of a process is not very useful to 
anyone but may help to entrench board 
evaluation internally. 
Further research is needed to understand the 
purpose of disclosure and its audience.  
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7 Gender Diversity on Boards 

7.1 Introduction 

This chapter explores the effect of regulatory action initiated in Australia in 2010 

to promote diversity in corporate leadership.  This took the form of amendments 

to the ASX Principles to include new recommendations on gender diversity set out 

in Box 7.1 below.  Through presenting evidence of the corporate response to 

these recommendations this chapter demonstrates how the ‘comply or explain’ 

mechanism of corporate governance codes can initiate a process of cultural 

change within corporations.  It also draws on the opinions of company officers to 

discuss the role of gender diversity in board performance. 

Recommendation 3.2 – Companies should establish a policy concerning diversity 

and disclose the policy or a summary of it – Box 3.2 gives suggestions as to the 

content of a diversity policy 

Recommendation 3.3 - Companies should disclose in each annual report the 

measurable objectives for achieving gender diversity set by the board in 

accordance with the diversity policy and progress towards achieving them 

Recommendation 3.4 – Companies should disclose in each annual report the 

proportion of women employees in the whole organisation, women in senior 

executive positions and women on the board 

The ASX explained that the inclusion of these recommendations was triggered 

due to a confluence of factors: 

 the drop in women in leadership recorded in the 2008 EOWA Census 

which resulted in calls for action by groups such as Chief Executive 

Women, Women on Boards and the Sex Discrimination 

Commissioner; 
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 the recommendation by the 2009 CAMAC Report on Diversity on 

Boards that the ASX Corporate Governance Council ought to get 

involved; 

 research demonstrating the economic case for gender diversity by 

organisations such as Goldman Sachs, McKinsey and Catalyst; and 

 international developments such as the introduction of quotas for 

women on boards in Norway.545 

Clearly the broad objective of the recommendations is to increase the number of 

women in leadership.  This is a long term objective and there are already signs 

that female board members have increased since the introduction of the 

recommendations.546  However, this chapter will examine the effectiveness of the 

more direct and immediate objectives of the ASX recommendations: to encourage 

companies to consider how they might improve workplace diversity, particularly 

gender diversity, through drafting policies, setting targets and measuring the 

number of women across their organisations.   

As the third regulatory case study in this thesis, the new recommendations on 

gender diversity provide a very interesting example of soft law in action: they not 

only suggest that companies draft a diversity policy and disclose information but 

ask companies to set their own targets and report annually on progress towards 

those targets.  They demonstrate how well designed ‘comply or explain’ 

regulation can do more than simply suggest the implementation of specific 

governance structures and procedures.  These recommendations set up a cycle of 

self-measurement, self-set policy and self-monitoring, made public through 

disclosure.   

                                                           
545  See video presentation ‘background to ASX Corporate Governance Council 

gender diversity measures, September 2010’ and slide presentation ‘Listing rule 
and corporate governance amendments – ASX Corporate Governance Roadshow 
presentation’ both available at <http://www.asxgroup.com.au/diversity-
resources.htm>. 

546  Clarke et al, above n 24. 
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7.2 Gender diversity 

Women make up a very small proportion of the total number of directors on 

corporate boards.  This is true, not only in Australia where the 2012 level was 

12.3%, but for most countries across the globe. The US organisation Catalyst 

regularly takes data from surveys done in 44 countries across the world and the 

median percentage of women on boards as at mid-2013 was approximately 

8.4%.547  

In Australia, the number of women on ASX 200 boards has been measured 

regularly since 2002.548 Successive surveys revealed no substantial increase in 

female board representation over eight years from 2002 to 2010 with the 

percentage of women on boards consistently hovering around 8.5%.  It was only 

in 2012, following heightened lobbying by interest groups and changes to the ASX 

Corporate Governance Principles, that this percentage increased to 12.3% and has 

continued to increase to 18.3%.549 

This low level of women on corporate boards has been highlighted over the last 

ten years as a problem that needs to be addressed.  Although there are 

arguments both for and against board gender diversity, there is now a political 

and regulatory trend worldwide promoting women in leadership.550  With the aim 

of overcoming glacial progress, many governments across the world have begun 

to develop regulatory action to promote and/or mandate increased female 

representation on corporate boards.  The issue of gender diversity in leadership 

has moved from being an issue of equality and sociology squarely into the realm 

of corporate governance.  Some landmarks in this move into corporate 

governance include: 

 In 2003, the introduction in Norway, of a 40% quota for women on 

corporate boards;  

                                                           
547  Catalyst, Women on Boards Quick Take, 31 May 2013 

<http://www.catalyst.org/knowledge/women-boards> 
548  Clarke et al, above n 24.  
549  AICD Gender diversity statistics as at 31 August 2014 available at 

<http://www.companydirectors.com.au/Director-Resource-Centre/Governance-
and-Director-Issues/Board-Diversity/Statistics>  

550  For the arguments for and against, see J du Plessis, J O’Sullivan and R Rentschler, 
‘The Multiple Layers of Gender Diversity on Corporate Boards: To Force or Not to 
Force Diversity?’ (2014) 19(1) Deakin Law Review 1-50. 
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 In 2008, the endorsement by the United Kingdom government of a 

recommended voluntary target of 25% women on corporate boards; and 

 In 2010, in Australia, the amendment of the ASX Principles to include new 

Recommendations encouraging gender diversity on boards of directors. 

There are many reasons for this desire for more women on boards, the most oft-

cited being the economic benefits that stem from gender equality.  There is some 

evidence that companies with women on their boards perform better but a direct 

link is hard to prove.551  Nevertheless, it has been suggested that if there had been 

more women on the boards of large banks, the global financial crisis may have 

been less severe.552  Certainly, board effectiveness can be improved by including a 

diverse range of views in decision-making including those of both men and 

women.553   In their study of Norwegian boards, Nielsen and Huse found that: 

The presence of women on corporate boards seems to increase board 

effectiveness through reducing the level of conflict and ensuring high 

quality of board development activities.554 

There is also evidence that women directors are more prepared than men to 

tackle ‘tough issues’ and thereby help boards to avoid the problems of groupthink 

and conflict avoidance.555   Also women tend to ask challenging questions,556 one 

                                                           
551  See, eg, R Adams and D Ferreira, ‘Women in the boardroom and their impact on 

governance and performance’ (2009) 94(2) Journal of Financial Economics 291–
309; McKinsey & Company ‘Women Matter: Gender Diversity, a corporate 
performance driver (2007).  This was followed by McKinsey & Company ‘Women 
Matter 2: Female Leadership a competitive edge for the future’ (2008). 

552  For a summary of such suggestions see R B Adams and P Funk, ‘Beyond the Glass 
Ceiling: Does Gender Matter?’ (2012) 58(2) Management Science 219-235, 219.  
Also K Rost and M Osterloh, ‘Opening the Black Box of Upper Echelons: Drivers of 
Poor Information Processing During the Financial Crisis’ (2010) 18(3) Corporate 
Governance: An International Review 212-233. 

553  See eg, D A Carter, B J Simkins and W G Simpson, ‘Corporate Governance, Board 
Diversity and Firm Value’ (2003) 38(1) Financial Review 33-53. 

554  S Nielsen and M Huse, ‘The Contribution of Women on Boards of Directors: Going 
beyond the Surface’ (2010) 18(2) Corporate Governance An International Review 
136-148.  

555  N McInerney-Lacombe, D Bilimoria and P F Salipante, ‘Championing the 
discussion of tough issues: how women corporate directors contribute to board 
deliberations’ in S Vinnicombe, V Singh, R J Burke, D Billimoria and M Huse, (eds), 
Women on Corporate Boards of Directors, (Edward Elgar 2008). 

556  M Huse and A Solberg, ‘Gender related boardroom dynamics: how Scandinavian 
women make and can make contributions on corporate boards’ (2006) 21(2) 
Women in Management Review 113-130. 
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of the keys to board effectiveness identified by the Walker report in the UK.557  

Several other studies have linked aspects of ‘good governance’ to the presence of 

women on a board, for example better monitoring of strategy implementation 

and conflict of interest policies; improving succession planning; and supporting 

board performance evaluation.558   Overall, the weight of evidence suggests that 

the presence of women on boards is a matter of good corporate governance and 

can improve board performance.559 

The reasons behind the lack of women in leadership are complex but important to 

understand when considering regulatory action.  Since 1989, there have been 

more females entering higher education in Australia than men.560 In addition, 

more females complete their degrees successfully than men.561  Thus, for many 

years it was expected that these women would trickle through to senior 

leadership positions over time.  However, research has shown that despite girls’ 

and women’s achievement in education, there has not been a proportionate 

increase in women attaining senior career success.562   A major loss of female 

talent from corporations occurs at mid-management level.  This is at great cost to 

the economy and to the companies that have invested time and resources in their 

training.563  Although the obvious biological causes (child bearing and rearing) are 

an important contributor they are not the only cause.  The most common factors 

for the under-representation of women at board level cited by the UK Davies 

report were issues with work-life balance and workplace culture.564  Although also 

important, the issues of lack of opportunity or bias in recruitment came lower in 

                                                           
557  Walker, above n 510, 52. 
558  See R Sealy and S Vinnicombe ‘Women and the Governance of Corporate Boards’ 

in T Clarke and D Branson (eds), The SAGE Handbook of Corporate Governance 
(2012) 325-344, 326. 

559  Du Plessis et al, above n 550, 47. 
560  Australian Bureau of Statistics, Australian Social Trends, 1998. 
561  Olsen, The Gender Agenda: Gender Differences in Australian Higher Education, 

Strategy, (Policy and Research in Education, 2011). 
562  Sealy and Vinnicombe, above n 558, 331; H Kang, M Cheng and S J Gray, 

‘Corporate Governance and Board Composition: diversity and independence of 
Australian boards’ (2007) 15(2) Corporate Governance: An international review 
194-207. 

563  J Daley, C McGannon and L Ginnivan, Game-changers: Economic reform priorities 
for Australia, (Grattan Institute, Melbourne, 2012); Goldman Sachs JB Were, 
Australia’s Hidden Resource: The Economic Case for Increasing Female 
Participation (Research Report, 26 November 2009). 

564  Davies, above n 79. 
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the list. Branson describes these issues as more subtle de facto or second 

generation discrimination:   

…such as late day and Saturday managers’ meetings, emphasis on office 

‘face time’ and insistence on frequent travel which have a 

disproportionate effect on women as they move up into the ranks of 

middle and senior management. The thought is that persistent 

enshrinement of such practices cause women, especially those with 

children, to opt out of the work force, leading to a depletion of the pool 

from which women director candidates could be chosen 10 years 

hence.565 

Even if there are some talented women rejecting corporate careers, there is 

evidence that the pool of women who are searching for such positions is still large 

enough to permit an immediate increase in numbers in leadership.  In the UK, 

Sealy and Vinnicombe identified a pool of 2551 women in pipeline executive 

positions and suggested that if only 200 of these women found their way onto 

FTSE 100 boards it could transform the landscape of women directors.566   A 

survey by GMI Ratings regarding newly appointed female directors in France 

found that most were highly qualified professionals many new to board service in 

France and most serving only on one board:  

…the French experience seems to be validating the theory of many 

diversity advocates: there are many women who are well-qualified to 

serve as public company directors, but who are not routinely recruited.567 

The distinction between women who genuinely choose to reject corporate 

careers and those who are effectively forced out is not as simple as it may seem.  

Peters et al found that in male-dominated work environments, the lack of 

                                                           
565  D M Branson, ‘An Australian perspective on a global phenomenon: Initiatives to 

place women on corporate boards of directors’ (2012) 27 Australian Journal of 
Corporate Law 2-21. 

566  Sealy and Vinnicombe, above n 558, 330. 
567  K Gladman and M Lamb, 2013 Women on Boards Survey (GMI Ratings, April 2013) 

12. 
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successful female role models directly affects women’s levels of ambition.568 If 

women cannot identify with those working above them or cannot reconcile their 

own values and needs with what they see, their career progression inevitably 

stalls.  Instead women choose to set up their own businesses or move to the 

public sector, academia or not-for-profits as these sectors tend to have more 

flexible work arrangements and values based more on output than desk-time.569 

What is clear from this brief literature review is that the lack of gender diversity in 

the higher echelons of corporations has a complex mix of causes.  Regulation can 

either try to tackle these causes, their outcome (low numbers of women on 

boards) or both.  While many countries in Europe are implementing legislative 

quotas to force companies to appoint more women to the board, Australia has 

chosen a softer approach whereby companies are asked to set their own targets 

for gender diversity and implement policies to achieve those targets.  Quota 

legislation is aimed directly at outcomes whereas Australia’s use of its ‘comply or 

explain’ corporate governance code is a much softer approach encompassing 

wider workplace policies.  Spender succinctly lays out the terms of the debate: 

Debates about women on boards have focused on measures designed to achieve 

equality of access and across countries governmental approaches may be 

categorised as ‘hard’ or ‘soft’. Hard strategies involve more coercive means of 

achieving equality of outcomes such as legislation for affirmative action and 

quotas. The soft strategies involve persuasion of market actors to achieve equality 

of access.570  

What this chapter aims to do is to explore in more depth how Australia’s chosen 

‘soft strategy’ for encouraging gender diversity is affecting corporate behaviour in 

practice.  It examines the corporate response to the amendments made to the 

ASX corporate governance code in 2010.  Empirical review of how these new 

recommendations function in practice is vital to the international debate on 

women in leadership. The debate over whether hard or soft law is likely to be 
                                                           
568  K Peters, M Ryan and A Haslam, 'Achieving the possible: Ambition and the under-

representation of women surgeons' (University of Exeter, unpublished 
presentation, 2010) cited in Sealy and Vinnicombe, above n 558. 

569  See eg, A M Slaughter, ‘Why Women Still Can’t Have It All’, The Atlantic, 
July/August 2012. 

570  P Spender, ‘Gender diversity on boards in Australia – Waiting for the great leap 
forward?’ (2012) 27 Australian Journal of Corporate Law 22-38, 23. 
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most effective at increasing women in corporate leadership can only be answered 

by reviewing the evidence as it emerges.571 

7.3 Research Objectives and Methodology 

This thesis explores the early impact of new ASX corporate governance 

recommendations designed to promote gender diversity on boards of directors 

and throughout organisations.  The recommendations were added to the second 

edition of the ASX Principles in 2010 as set out above in Box 7.1.  They have since 

been consolidated in the third edition of the Principles, published in 2014, and 

renumbered as recommendation 1.5.  However, this thesis will refer to them as 

originally published in 2010 because the data presented here was collected prior 

to the publication of the third edition. 

As with previous chapters, in order to come to any conclusions about the 

effectiveness of recommendations 3.2 to 3.4, their intended effect is compared 

with their actual effect.  Table 7.1 below takes each recommendation, makes 

assumptions about its intended effect and sets out the research questions that 

will be used to measure its actual effect.   

 

                                                           
571  Du Plessis et al above n 541; A Klettner, T Clarke and M Boersma ‘Strategic and 

Regulatory Approaches to Increasing Women in Leadership: Multilevel Targets 
and Mandatory Quotas as Levers for Cultural Change’ (2014) Journal of Business 
Ethics, published online 7 February 2014. 
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Aims of Recommendations – intended effect Underlying assumptions or 
hypotheses 

Research Questions – actual effect 

3.2: – Companies should establish a policy 
concerning diversity and disclose the policy or a 
summary of it  - 

- encourages companies to draft and disclose a 
diversity policy and provides suggestions as to 
what it should cover 

That in creating, publishing and 
implementing a diversity policy, 
internal company processes will 
be altered to better foster a 
climate of diversity. 

RQ 7.1 Have companies created a diversity policy? 

RQ 7.2 Has implementation of the policy led to 
other policy/process/behavioural changes or 
initiatives to support diversity, for example: 

A. Articulating the benefits of diversity 
B. Recruitment and selection processes 
C. Mentoring and training programs 
D. Workplace culture and flexible work policies 
E. Tying diversity to executive KPIs 
F. Setting up a committee to lead diversity 
strategy 

3.3: Companies should disclose in each annual 
report the measurable objectives for achieving 
gender diversity set by the board in accordance 
with the diversity policy and progress towards 
achieving them  

- encourages companies to set and monitor 
progress against measurable objectives for 
increasing gender diversity 

That in in setting measurable 
objectives for increasing gender 
diversity, companies will have to 
consider appropriate targets and 
how to achieve them. 

RQ 7.3 Have companies set measurable 
objectives? 

RQ 7.4 What is the nature of these objectives: 

- Numerical targets? 
- Practical measures? 

3.4 Companies should disclose in each annual 
report the proportion of women employees in 
the whole organisation, women in senior 
executive positions and women on the board  

- encourages companies to measure and 
disclose the number of women in these groups 

That measurement of actual 
numbers of women at various 
levels of the organisation is a 
necessary step towards setting 
targets and measuring progress. 

RQ 7.5 Have companies measured and disclosed 
the number of women on the board;  in senior 
executive positions; and in the workforce? 
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In exploring the effectiveness of these recommendations, this chapter draws on 

the following sources of empirical data: 

1. Disclosures made by ASX 200 companies in their 2011 annual reports, 

collected as part of the 2012 Australian Census of Women in Leadership; and 

2. Interviews with 67 officers of ASX listed companies, conducted in 2006 as part 

of the Dibbs study (introduced in Chapter 5), particularly the answers to 

Question 30 of the interviews, ‘Would your board benefit from increased 

diversity in terms of gender or background?’. 

Together these data sources throw light on the narrow research questions in 

Table 7.1 but also on the wider research question of the role of the board and the 

role of gender diversity in improving board performance.  At the heart of this 

regulation is a belief that by increasing women on the board (and in the executive 

pipeline) boards will be better equipped to fulfil their role in governing the 

corporation. 

7.3.1.1 Australian Census of Women in Leadership 

This chapter was inspired by my involvement in the 2012 Australian Census of 

Women in Leadership.  The UTS Centre for Corporate Governance was 

commissioned by the Equal Opportunity for Women in the Workplace Agency 

(EOWA) to carry out the Census and I was one of the core team members.  The 

research received sponsorship from Australia and New Zealand Bank (ANZ) and 

was published in November 2012. 572 

The primary objective of the Census was to count the number of women on ASX 

listed company boards and in senior executive positions.  The 2012 Census did this 

for all companies on the Standard & Poor’s ASX 200 and all companies on the All 

Ordinaries index (also known as the ASX 500) using publically available data.573 As 

an ancillary objective, EOWA asked us to review any diversity disclosures made by 

these companies against ASX Corporate Governance recommendations 3.2-3.5.  
                                                           
572  Clarke et al, above n 24.  
573  A company’s rank in the ASX 200 can be quite different to its rank in the ASX 500 

because the ASX 500 is weighted by full market capitalisation while the ASX 200 is 
weighted by free float adjusted market capitalisation.   Furthermore, companies 
must satisfy S&P liquidity criteria to be eligible to be included in the ASX 200 
whereas this does not apply to the ASX 500.   
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My colleague Martijn Boersma and I created a basic database of all diversity 

disclosures made by companies in the ASX 500 by simply copying the statements 

found in their corporate governance statements (in 2011 annual reports) into a 

large word document.  Summary statistics based on this data were published in 

the Census report.574  I then personally carried out more detailed qualitative 

analysis of the disclosure statements for the ASX 200 in relation to the research 

questions in this thesis.  

It should be noted that recommendations 3.2-3.5 came into force for a listed 

entity’s first financial year commencing on or after 1 January 2011.  This meant 

that, at the Census Date of 30 April 2012, the recommendations were only 

formally in force for companies with a December year-end.  For the remainder of 

companies, most of which had a financial year ending in June, the 

recommendations would only formally apply to their 2012 annual report 

published in the second half of 2012.  Nevertheless, the ASX encouraged early 

adoption of the recommendations and thus many companies voluntarily made 

disclosures against the recommendations in their 2011 annual reports. 

7.4 Findings 

7.4.1 Diversity Policies 

RQ 7.1 Have companies created and disclosed a diversity policy? 

RQ 7.2 Has implementation of the policy led to other policy/process changes or 

initiatives to support diversity? 

Recommendation 3.2 suggests that companies establish and disclose a diversity 

policy.  It refers to a general diversity policy i.e. a policy that covers all aspects of 

diversity including race, ethnicity, age and gender.  The ASX Principles provide 

suggestions for the content of such a policy, repeated here in Box 7.2.  

Companies may find it useful to consider the following matters when formulating 
a diversity policy: 

                                                           
574  Clarke et al, above n 24, 36-37. 
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1. Commitment to diversity and articulation of the corporate benefits arising from 
employee and board diversity and the importance of benefiting from all available 
talent. This should promote an environment conducive to the appointment of well 
qualified employee, senior management and board candidates so that there is 
appropriate diversity to maximise the achievement of corporate goals. 

2. Commitment to and identification of ways to promote a corporate culture 
which embraces diversity when determining the composition of employees, 
senior management and the board, including recruitment of employees and 
directors from a diverse pool of qualified candidates. 

3. Identification of factors that should be taken into account in the selection 
processes and whether professional intermediaries should be used to identify or 
assess candidates. 

4. Identification of programs that assist in the development of a broader pool of 
skilled and experienced board candidates including initiatives focused on skills 
development such as executive mentoring programs or more targeted practices 
relating to career advancement such as those that develop skills and experience 
that prepare employees for senior management and board positions. 

5. Articulation of a corporate culture which not only supports workplace diversity 
but also recognises that employees at all levels of the company may have 
domestic responsibilities. 

6. Transparency of board processes, review and appointments. 

7. The extent to which the achievement of measurable objectives should be tied 
to Key Performance Indicators for the board, the CEO and senior executives. 

 

7.4.1.1 Have companies created and disclosed a diversity policy? 

In the ASX 200 the recommendation to establish a diversity policy was adopted by 

114 companies or 57% of all ASX 200 companies, based on their disclosures in 

2011 annual reports.  Of course, the recommendations were only formally in force 

for the 34 ASX 200 companies with an end-December financial year.  Table 7.2 

shows that if we look only at the 34 companies with end-December financial 

years, there were only 8 who had not adopted a policy, a 76.5% adoption rate.  Of 

the remaining 166 companies with non-December-end financial year, 88 or 53.0% 

had adopted a policy early.  
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 December end Non-December 
end 

All companies 

All companies 34 166 200 

Number adopting 
diversity policy 

26 88 114 

Percentage 
adopting diversity 
policy 

76.5% 53.0% 57.0% 

Number not 
adopting diversity 
policy 

8 78 86 

Percentage not 
adopting diversity 
policy 

23.5% 47.0% 43.0% 

It is interesting to look at the disclosures of the eight December-end companies 

that did not adopt a diversity policy:   

 Australand had set diversity objectives but did not expressly state that 

they had adopted a policy; 

 Beadell expressly stated that they had not yet adopted a policy but had 

measured gender statistics; 

 Henderson said nothing about a policy but explained that they had 

completed a major acquisition and therefore had not set measurable 

targets;  

 Iluka failed to expressly state that they had a policy even though many 

diversity initiatives were outlined; 

 Intrepid stated that they were taking steps towards finalising a policy; 

 Invocare had measured the numbers of women in the organisation and 

set a target, but did not state they had a diversity policy; 

 Iress explained that they monitor diversity informally but did not have a 

policy; 

 Oceana Gold expected to develop a policy in 2012.   
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In summary, all of these companies had considered the issue of diversity and the 

lack of a policy was either explained or was perhaps just a lack of an express 

statement to that effect. 

The level of adoption dropped when looking at the ASX 500 with the EOWA 

Census showing that 64.2% of December year-end companies adopted a policy 

and 43.0% of other year-end companies adopted a policy early confirming that 

small companies often find it more difficult to respond to corporate governance 

regulation.575 

Several companies specifically mentioned that their diversity policy or committee 

had been in place for several years and had not been set up simply as a response 

to the ASX recommendations.  For example, ANZ set up its Diversity Council in 

2004 and has been setting gender targets since that time; both Telstra and 

Commonwealth Bank set up a Diversity Council in 2006; Downer EDI mentioned 

that they had been reporting on diversity in their Sustainability report since 2009 

and Qantas since 2007; Macquarie has had a female mentoring scheme since 

2009; NAB stated its first gender pay audit was in 2007; Orica approved its formal 

diversity strategy in 2009.  It is worth noting that many of these companies are 

banks and that the banking and finance sector has one of the highest levels of 

women in leadership.576  This may indicate that attention to the issue of diversity 

can have positive results.  It confirms the findings of Chapters 5 and 6 that the ASX 

recommendations tend to follow and support emerging practices or norms rather 

than set them. 

7.4.1.2 Has implementation of a diversity policy led to other 
policy/process changes or initiatives to support diversity? 

The second research question is more complex to answer and yet is core to how 

soft regulation can change behaviour both at board level and throughout an 

organisation.  Content analysis was used to assess the number of companies that 

disclosed specific policy or process changes.  The ASX suggestions as to the 

content of a diversity policy (in Box 7.2 above) give some suggestions as to the 

                                                           
575  T Clarke and A Klettner, ‘Governance Issues for SMEs’ (2010) 4(4) Journal of 

Business Systems, Governance and Ethics 23-40. 
576  Clarke et al, above n 24. 
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types of policy or process changes that might be expected to result from a 

diversity policy: 

A. Articulation of the corporate benefits arising from diversity 

B. Inclusion of diversity in recruitment and selection processes 

C. Executive mentoring or training programmes 

D. A culture that supports diversity and recognises domestic responsibilities 

E. Tying measurable objectives to Key Performance Indicators 

To answer this research question, I used a method of quantitative content analysis 

to analyse the disclosures of ASX 200 companies in their 2011 annual reports. For 

each of the issues A to E above I took a selection of keywords and searched for 

each word across all of the ASX 200 diversity disclosures.  Although not suggested 

by the ASX, I noted that many companies had set up a committee to lead and 

monitor diversity policy and so I included this as issue F. For each incidence of 

each keyword, I took the surrounding paragraph as my unit of analysis and if the 

meaning of the paragraph corresponded with the relevant policy change I would 

include the company in the score for that policy change.577  The keywords and 

overall results are summarised in Table 7.3.  As described further below, for some 

issues I also categorised statements as ‘well-articulated’ or ‘basic’ in terms of the 

quality of information provided, an approach taken by other studies of disclosure 

statements.578 

 Content Search words Number of 
companies 

A Articulation of the corporate 
benefits arising from diversity 

‘benefit’ 
‘advantage’ 
‘value’ 

71 (35.5%)  

 

                                                           
577  K Krippendorff, Content Analysis: An Introduction to its Methodology (SAGE, 

2004). 
578  Spira and Page, above n 213, 418.  They used three categories, classing 

disclosures as either substantive, boilerplate (standardised) or statements of the 
obvious.  I include both of the latter categories in my basic category. 
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B Inclusion of diversity in 
recruitment and selection 
processes 

‘recruit’ 
‘appoint’ 
‘select’ 

34 (17.0%)  

C Executive mentoring or training 
programmes 

‘mentor’ 
‘train’ 
‘develop’ 

50 (25.0%) 

D Articulation of a culture that 
supports diversity and 
recognises domestic 
responsibilities 

culture 
leave 
flexi 

54 (27.0%) 

E Linking diversity objectives to 
executives KPIs 

‘key performance’ 
‘KPI’ 
‘remuneration’ 
‘compensation’ 

4 (2.0%)  

F Responsibility for diversity 
objectives allocated to a specific 
committee or other body 

‘committee’ 
‘council’ 

60 (30.0%)  

 

A. Articulating the benefits of diversity 

The benefits of diversity were articulated well by 38 companies and a very basic 

statement was provided by a further 33 companies, making a total of 71 

companies or 35.5% of the ASX 200.  The examples below of well-articulated 

statements demonstrate that thought has gone into the reasons behind diversity 

policies and the specific benefits for the company: 

Alacer values this diversity and recognizes the organisational strength, 

deeper problem solving ability and opportunity for innovation that it 

brings. (Alacer Gold Corp) 

By attracting employees and Board members whose diversity reflects that 

of its customers, the Consolidated Entity’s Board and management 

recognises that a better understanding of, and response to, the challenges 

faced in business can be achieved. (Austar United Communications) 
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CCA also acknowledges the importance of obtaining the best female 

talent in a shrinking labour market, which will enable CCA to perform at 

its best. (Coca Cola Amatil) 

The Company recognises that building a diverse leadership and employee 

group is important to: 

– drive innovation and step change growth through diversity of 

thought; 

–    enable a better understanding of the DuluxGroup consumer 

and customer base; and 

–    enable the Company to attract and retain top talent from the 

widest possible talent  pool. (Dulux Group) 

IOOF recognises the benefits of diversity where people from different 

backgrounds can bring fresh ideas and perceptions which makes the way 

work is undertaken more efficient and effective and our company's 

products and services are more valued (IOOF Holdings) 

A basic statement, recognising the benefits but not actually articulating what they 

are, included the following sentence, notably used by at least three different 

companies – a classic example of legal ‘boiler-plate’ and the use of standardised 

precedents: 

The company values diversity and recognises the benefits it can bring to 

the organisation’s ability to achieve its goals. (Bathurst Resources; 

Billabong International; Extract Resources) 

The following statements were also classed as basic as they simply state that 

diversity provides an advantage, or is in the company’s best interests, without 

explaining why this is the case  This type of disclosure provides very little 

meaningful information and its value is questionable: 

Integra recognises its talented and diverse workforce as a key competitive 

advantage, and is committed to workplace diversity. (Integra Mining) 
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The Company and the Board are committed to workplace diversity, and 

value the level of diversity already present within the organisation. The 

Company believes that continuing to promote diversity is in the best 

interests of the Company, its employees and its shareholders. (Linc 

Energy) 

Statements that only said that the company ‘values diversity’ (for example, Duet) 

or that it is an ‘important consideration’ (for example, Fortescue Metals) were not 

counted as ‘articulating the benefits of diversity’. 

It is in relation to this question that the interview data collected in 2006 also 

becomes relevant.  Interview participants in 2006 also articulated the benefits of 

diversity: thirteen interviewees actively said their board would benefit from more 

diversity of background.  Some wanted specific backgrounds or skills to be 

represented on the board e.g. government, finance or medical experience.  A 

technology company thought that younger directors would be of benefit, whereas 

a company about to expand overseas was looking for international experience on 

the board.  Their responses made clear the need for a company’s leaders to 

understand and represent the company’s market and customers.  This evidence 

supports theories of the board as a provider or link to essential skills and 

resources.  Certainly the perceived value of diversity on the board is to enhance 

the board’s performance role rather than its monitoring role, through improved 

problem-solving, innovation and market knowledge.  Two participants explained 

how gender diversity can improve board performance at the level of board 

interaction and decision-making – the behavioural processes at the core of board 

effectiveness: 

In 2000 when [first female] came on the board there was definitely a 

feeling she was a token woman, a PC choice, but she has been very 

impressive.  She was from a marketing and communications background 

and has added a lot of value.  She tends to speak up on issues where you 

wouldn’t expect a lot of dissent.  She does think differently. (ASX 300, male 

company secretary, 2006) 

I don’t think a female director expresses her views any differently from a 

male so I’m not sure if it adds to the quality of the board.  It does add to 
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the way the board interacts and I think it changes their approach and the 

way they interact informally.  Diversity of background is important in 

order to get a broad range of views. (ASX 100, female company secretary, 

2006) 

B. Including diversity in recruitment and selection 

There were 34 companies in the ASX 200 that expressly stated that they had 

made changes to recruitment, selection or appointment policies to include 

diversity considerations.  Here I counted a company if it stated that it had 

reviewed or included recruitment practices in its diversity strategy or had made 

changes to policies to ensure diverse/female candidates were included.  Common 

changes were a commitment to include female candidates in the pool for 

selection and to include female employees on the interview panel.  I included 

changes that encouraged the recruitment of a diverse range of candidates but not 

those that confirmed recruitment practices were non-discriminatory.  Anti-

discrimination and equal employment opportunity legislation has been in place 

for many years in this country and has not improved gender diversity in corporate 

leadership.  The intended effect of the ASX Recommendations and of the creation 

of a diversity policy is to go further and attempt to remove the unconscious bias 

that tends to exist in recruitment practices.579  It is an example of how soft 

regulation can influence behaviour in areas where prescriptive law has failed.  

Indeed, three companies expressly mentioned the need to address unconscious 

bias: 

Unconscious bias: addressing unconscious bias that may influence 

decision-making in situations such as recruitment through the Company’s 

‘Consciously Addressing Unconscious Bias’ program, which has been 

rolled out in Australia during the 2011 year (NAB) 

…introduced selection panels to its recruitment processes so as to identify 

and reduce unconscious gender bias in its succession planning, talent 

review, recruitment and performance management processes (Origin) 

                                                           
579  B W Collins, ‘Tackling unconscious bias in hiring practices: The plight of the 

Rooney rule’ (2007) 82New York University Law Review 870–912. 
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Some of the activities and initiatives relating to diversity that we 

undertook during the year are: 

Pilot training programmes in unconscious bias to help minimise the 

impact of bias in recruitment and development practices (Rio Tinto) 

Thus, I did not score a company if it confirmed that it had equal opportunity 

policies or recruited only on merit or was transparent in recruitment decisions.  

Below are some examples of more proactive policy changes aimed at improving 

diversity: 

Recruitment training was rolled out to 74 line managers in 2011 as part of 

the leadership fundamentals program, the objective being to emphasise 

the importance of considering diversity related issues while recruiting. 

(Coca cola Amatil) 

We will implement recruitment practices which aim for a mix of 

appropriately qualified men and women shortlisted for both Board 

positions and senior roles within our organisation, and that men and 

women make the hiring decisions together. (Hastings) 

Monitoring recruitment processes to ensure effectiveness in sourcing 

candidates from a wide talent pool (Telecom Corp NZ) 

In their disclosures in 2011 annual reports, there was certainly a focus on gender 

diversity but several companies also mentioned recruitment policies in relation to 

specific racial or geographical groups, for example: 

The Australian operations are actively recruiting Indigenous employees, 

with Aboriginal and Torres Strait Islanders currently comprising 1.52% of 

the domestic workforce. (Leighton) 

Some companies explained that changes to recruitment practices were part of a 

formal policy review to ensure all existing policies were updated in accordance 

with the diversity policy.  Others expressed changes to recruitment practices as 

measurable objectives, for example: 
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Implement recruitment policy that all executive recruitment briefs include 

a guideline that 50 per cent of shortlisted candidates are to be female. 

(Mirvac) 

Where multiple entry level operational roles are being recruited at least 

one will be reserved for a female applicant (including 

graduate/apprenticeship/cadetship positions) commencing 1 January 

2011. (OzMinerals) 

This is an appropriate moment to broach the issue of positive discrimination 

because targets to increase female participation should not be discriminatory to 

men.  There is a fine line between, on the one hand, encouraging women and 

removing unconscious bias, and, on the other hand, a form of affirmative action.  

As Wheland and Wood comment, the most common objection to gender quotas 

and targets is the merit principle: that recruitment and promotion should be 

based purely on merit, such that the best person for the job is selected 

irrespective of gender or any other characteristic.580 

This was the most common response from company officers interviewed in 2006.  

Fourteen of 57 participants (24.6%) said they appointed on the basis of merit – 

that it was most important to find the skills and background that was needed 

rather than searching for a specific gender: 

My view is that we should pick the best person for the job.  It depends on 

the needs and requirements of the board at the time.  Diversity is part of it 

– you do need to get the right blend of backgrounds. (ASX 300, male 

company secretary, 2006) 

There is an under-representation of females and we are cognizant of it.  

While we want to foster diversity, it is most important to get the best 

candidate.  Our board has diversity in terms of skills, experience, 

nationality – there are directors from the US, Australia, UK and South 

Africa – it is reasonably diverse although it could be more.  The Chairman 

is committed to enhancing it. (ASX 100, male company secretary, 2006) 

                                                           
580  J Wheland and R Wood, Targets and quotas for women in leadership: A global 

review of policy, practice and psychological research (Gender Equality Project, 
Centre for Ethical Leadership, Melbourne Business School, 2012). 
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It was interesting to see how many companies put forward the merit principle in 

their 2011 diversity disclosures in the same way as these interviewees in 2006.  In 

fact, only 16 companies in the ASX 200 (8%) stressed that they recruited based 

only on merit.  Most of these companies simply made a positive statement about 

equal opportunity, for example: 

Brambles selects, retains and develops the best people for the job on the 

basis of merit and job related competencies – without discrimination. 

There were only a handful of companies that appeared to be defending the status 

quo or making a statement against encouraging women or setting gender targets: 

At year end, 39% of management positions were held by women, an 

increase of 7% on last year’s figure. Rather than employing bias in 

promoting women, this result has been achieved through our merit based 

promotion system. (Kingsgate) 

Qube policy requires that all positions at Qube are filled on the basis of 

merit. This means that applicants for positions for which a formal 

recruitment process is undertaken will be assessed on the basis of the 

competencies they possess in relation to the requirements of the job. 

Merit-based selection ensures the opportunity exists for all applicants for 

such positions to demonstrate their competencies for the position being 

offered. As such, Qube’s diversity policy does not include a requirement 

on the board to establish measurable objectives for achieving gender 

diversity or to assess any such objectives or progress towards achieving 

them and the Qube board has not set any such objectives. Qube believes 

that such objectives would be inconsistent with its policy on positions 

being filled on the basis of merit. 

Both of these companies, Kingsgate Consolidated and Qube Logistics have no 

female directors.  The long statement from Qube demonstrates that there is still 

some resistance to the concept of gender targets, even if few companies are 

brave enough to say so. 

Another common response by interview participants in 2006 was that, although 

they would like more women in leadership, there was a lack of suitable female 
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candidates.581  Sixteen interviewees (28.1%) actively said their board would 

benefit from more women.  Eleven interviewees said that it was difficult to find 

suitably qualified candidates for the job.  However, research by Alison Sheridan 

suggests that these answers may reflect the gender of the interviewees.  In her 

interviews in 2000, she found that ‘while most of the male respondents focused 

on the shortage of experienced and/or committed women, the female 

respondents tended to focus on the nature of the process’.582  All of the 

comments about a lack of female candidates in our 2006 study were from male 

interviewees; however, most were in industries that tend to have fewer females 

at all levels. 

If anything the board believes greater gender balance would be 

appropriate.  However there aren’t as many females on the circuit 

especially with backgrounds in resources or mining. (ASX 100, male 

company secretary, 2006) 

We’ve got females in a lot of areas including high up in the executive tree 

so there are some very good ladies coming through, for example in 

environmental operations and investor relations.  Mining is only just 

coming of age in terms of getting females into the industry.  At board level 

we are not there yet – there are not yet many females coming through 

because we’ve tended to appoint directors who were formerly MDs of 

mining companies.  However, we do get feedback through the females 

within the organisation. (ASX 100, male company secretary, 2006) 

Gender balance is always difficult – we have the nominal woman.  When 

we were looking around to get additional independent directors we made 

a point of getting a woman because we didn’t have one in the directors 

from the parent.  There is not such a pool to draw on – only in a few areas 

like law and maybe accounting.  It shouldn’t be that way – we do poorly 

compared to the US. (ASX 300, male company secretary, 2006) 

                                                           
581  Sealy and Vinnicombe have also found this to be a common response from CEO’s 

and chairmen – see Sealy and Vinnicombe, above n 558, 329.  
582  A Sheridan and G Milgate,’”She says, he says": women's and men's views of the 

composition of boards’ (2003) 18(3) Women in Management Review 147 – 154, 
150. 
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They are difficult to find in Australia with an engineering background or 

who have managed companies.  The chairman gave a firm response at the 

AGM – we pick just on merit and not gender – there would be no point 

appointing a woman just for the sake of gender. (ASX 100, male CFO, 

2005) 

There is a lack of women in senior positions in this company which is a 

problem.  There is not a single female [unit head].  Engineering is heavily 

skewed but we do need to do something.  There are more women on the 

advice/consulting side of the business – we are aiming for an engineering-

consulting ratio of 60:40 so that should help.  On our regional board the IT 

manager is a lady and our marketing director.  She started off as our 

receptionist and has worked her way up – so there is certainly an openness 

to give the opportunity but there’s no-one pushing at the door. (private 

company, male general counsel, 2006) 

I believe there is value in diversity.  In reality it is difficult to find women 

with the depth of business experience to operate well at board level.  At 

senior executive level I’d pick a woman over a man all other things equal – 

they bring a very different mindset and perspective to a team. (ASX, small 

listed company, male chairman, 2006) 

In 2011 annual reports, there were a few companies that referred to low numbers 

of women in their industry as a barrier to gender diversity, for example: 

One of the challenges for Adelaide Brighton, and other heavy 

manufacturing companies, is the traditional low levels of female 

representation due to the nature of the work performed.  In an effort to 

make our company more attractive to women we sponsor the Women in 

Engineering programme at the University of Wollongong as well as 

providing an undergraduate scholarship (Adelaide Brighton) 

Lend Lease operates in some professional fields that have not traditionally 

been hospitable to women and minorities. 

At present 30% of our direct workforce (excluding subcontractors) is 

female. This reflects the reality of the industry in which the Group 
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operates and the generally low participation rates of women in the 

engineering and manual trades workforce across Australia and the world. 

The available pool of female candidates for engineering and manual roles 

is limited and consequentially constrains the ability of the Company to 

increase female participation through internal promotion and external 

recruitment both across the workforce generally and at senior executive 

level. (UGL) 

Historically, the industry in which APA operates has been dominated by 

men, to a greater degree than some other industries.  Today,  

approximately 75% of APA’s employees are involved in operating and 

maintaining APA’s and third parties’ gas and pipeline and infrastructure 

assets and that many of those roles require physical, field-based work has 

meant they have been predominantly filled by men. (APA) 

There is certainly some truth to these statements as all past government surveys 

have shown that there are low numbers of women in the senior executive ranks 

of listed companies and that many of the women currently on boards have come 

from a background of law, accounting or investment banking rather than the 

traditional path of first being a senior executive.583  Without a doubt, women are 

falling out of the pipeline for board positions at an early stage in their career and 

the complex reasons for this need to be explored and, if possible, resolved.  The 

following sections regarding talent development and working conditions will 

explore how companies are proposing to encourage women to stay in the 

workforce. 

C. Mentoring, development and training programs to increase diversity 

There were 50 companies in the ASX 200 (25%) that referred to the use of 

mentoring, development or training programs designed to increase diversity.  I 

only counted programs that were designed to develop leadership capabilities, 

skills development, career progression or that were described as ‘talent 

management’ for increasing diversity.  I did not include general training around 

diversity awareness and the diversity policy which in some cases was described as 

an addition to existing equal opportunity, anti-discrimination or general induction 
                                                           
583  Clarke et al, above n 24. 
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training.  I also did not include companies that mentioned such programs without 

linking them to the objective of increased diversity.  For example, Adelaide 

Brighton, Brambles and Toll emphasised that they had talent management 

programs open to all rather than directed at improving diversity.  I was looking for 

positive change rather than maintenance of the status quo.  The way in which 

mentoring or training programs for diversity were presented by companies was 

quite varied, including: 

 Brief mention of programs when summarising the content of a diversity 

policy; 

 A more detailed description of diversity programs as areas of current 

activity whether led by a policy or otherwise.   

In 2011 a new executive leadership training program was introduced with the 

principal objective being to develop the next generation of Boral leaders. 

(Boral) 

For example, the following was one of many examples of practices already in 

place at Worley Parsons to promote diversity, pending development of a formal 

diversity policy: 

…sponsored 31 female staff members to complete the My Mentor Program. 

This is a 12 week course specifically designed to advance the leadership 

capability of women  

 Framing of programs as stand-alone measurable objectives for improving 

gender diversity, for example: 

During 2011 Woodside encouraged all women identified as high talent to take 

part in the company’s formal mentoring program. At 31 December 2011, 

almost half of those employees had entered into a formal career mentoring 

relationship. Many of the women mentored have now gone on to become 

mentors for other women in the organisation. In 2011, the attrition rate for 

female employees identified as high talent was 3.5%, 3.3% lower than the 

overall attrition rate at Woodside for 2011. (report against Woodside’s 

measurable objective)  
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…a year-on-year increase in the percentage of women in management and 

professional positions, achieved through the enhancement and promotion of 

mentoring and educational initiatives to support high potential women to gain 

experience and skills required to move into management positions. 

(measurable objective for SP Ausnet) 

the development and implementation of a coaching/mentoring programme 

for current and emerging talented women as a component of ongoing 

professional development (measurable objective for Challenger) 

Develop programs to identify women with management potential and 

implement programs to enhance their skills and experience as a pipeline for 

future senior/manager and executive roles. (measurable objective for Primary 

Health Care) 

 Describing programs as part of a bundle of initiatives supporting a 

company’s numerical gender diversity targets.  For example Billabong 

states: 

One of the Diversity Council’s responsibilities will be to review, select and 

recommend an annual development program focused on developing the 

Company’s ‘talent pipeline’.  The selected program will be aimed to achieve 

the targets detailed above and may take the form of a mentoring program, 

external or internal course or one-on-one coaching. 

The ASX’s diversity policy suggestions specifically link these types of programs to 

board diversity and the development of executive talent, however, some 

companies were also using mentoring schemes to encourage indigenous 

employees (for example Woodside, Beach Energy, ANZ); local citizens (for 

example Oilsearch in Papua New Guinea and Worley Parsons in Nigeria and 

Oman) and young graduates (for example, IOOF, Macquarie and Orica).   

D. Creating a culture that supports diversity 

As discussed in the introduction to this chapter, it is thought that many 

corporations have developed a culture that is unfriendly, if not subtly 

discriminatory, towards women.  For this reason many women choose to leave 
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and pursue their careers in a more accepting environment.  The ASX’s suggestions 

as to the content of a diversity policy recognise the need for a culture that accepts 

employees’ domestic responsibilities and in doing so enables more carers (who 

tend to be women) to remain employed and progress their careers.  Only one of 

our interviewees in 2006 expressly recognised this issue: 

I would like to see a more balanced board but the reality is that there are 

not that many women who want to deal with the commitments of the job 

e.g. the ad hoc meetings at strange hours during acquisitions etc.  And it’s 

a male-dominated industry.  As an organisation we don’t do too badly – 

about 27-30% female but it’s not represented at board level. (ASX 300, 

male company secretary, 2006) 

In their 2011 annual reports, 54 ASX 200 companies (27.0%) referred to the use of 

flexible working and leave policies, as well as general cultural change as a way of 

increasing diversity.   Here is evidence of the use of soft regulation as a tool to 

encourage cultural change in complex situations where prescriptive regulation 

would be inappropriate.584  As with changes to other policies and processes, some 

of these changes were framed as measurable objectives for increasing gender 

diversity whereas others were presented in a general discussion of the company’s 

approach to diversity. 

Insurance Australia Group disclosed a particularly impressive set of policies to 

support the needs of its workers:  

To help attract and retain these people, IAG is implementing a variety of 

workplace options to suit different employee needs, including: 

 12 weeks paid parental leave; 

 programs aimed at mature age people; and 

 flexibility around how, when and where work is done, with: 

1. tools and support to help managers and employees 

effectively implement flexibility; 

                                                           
584  Coglianese and Lazer, above n 348. 
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2. a shared understanding of what flexibility means at IAG; 

3. leave arrangements that help employees address both 

unexpected and ongoing    personal and family needs, 

including personal leave, family sick leave, community leave, 

primary and secondary carer’s parental leave, and childcare 

leave; 

4. options including career breaks, working from home, 

compressed working weeks, job-sharing and flexi-time, and a 

commitment to making these available at all levels of the 

organisation, including management. 

Interestingly, the insurance industry is the only industry to be consistently in the 

top five industries for female representation at board level. 585  Whether this is a 

result of this kind of policy or a reason behind this kind of policy, is worthy of 

further research.   

E. Linking Diversity to Key Performance Indicators 

Only four companies included mention of key performance indicators (KPIs) in 

their annual report disclosures on diversity and, of these, only two stated that 

KPIs had actually been linked to diversity objectives (as opposed to this possibly 

happening in future):   

Completion of the diversity plans in FY2011 formed part of the 

performance requirements for each business and was taken into account 

in assessing bonus remuneration. (BHP Billiton) 

Measurable objectives for fostering inclusive, diverse work groups have 

also been added to the performance objectives for senior leaders. (QBE 

Insurance) 

The policy provides that Goodman will:  

                                                           
585  Clarke et al, above n 24, 12. 
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….support and achieve the above objectives by inclusion of these within 

key performance indicators for senior management and ensure Board 

review of progress. (Goodman Group) 

The Company is looking at progressing a number of initiatives in order to 

achieve the measurable targets in 2012 including incorporating diversity 

measures in managers’ KPIs and participation in industry wide initiatives 

such as Women in Resources. (OzMinerals) 

It must be noted that many companies only provided a short summary or 

introduction to their diversity policy in their annual report, referring the reader to 

the company website for the full policy.  It may be that more companies are 

intending to link diversity objectives to executive remuneration but did not 

disclose this in their annual report.  Downloading and analysing each company’s 

full diversity policy was beyond the scope of this research. 

In short, it seems from this review of annual reports, that few companies have 

gone this extra step, although a review of full disclosure policies and 

remuneration reports would be required to be sure of exact numbers.  Even if 

targets were tied to executive remuneration, it is likely (see the findings in 

Chapter 8 regarding tying pay to sustainability objectives) that there may be little 

transparency of the dollar amounts involved and whether they would amount to 

any real incentive.   

F. Committee Responsibility  

An interesting finding was evidence that 59 companies in the ASX 200 had 

considered the lines of accountability and responsibility for diversity and disclosed 

the fact that they had allocated responsibility to a particular board-sub-

committee (usually nomination or remuneration) or to a group such as a 

dedicated Diversity Council.  This was not suggested in the ASX recommendations 

and therefore is a clear sign of companies taking the initiative and incorporating 

diversity into their corporate governance framework.  Some companies explained 

that this had involved formal amendment of the board and committee charters to 

allocate responsibility to the committee to review and report progress to the 

board on a regular basis.  Others detailed a more complex hierarchy of 
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governance structures whereby an executive diversity committee would report to 

the board committee. 

In counting the number of companies that had done this, I did not include 

companies that said that the nomination committee considers diversity when 

considering new candidates.  This is a statement about the general role of the 

nomination committee.  I was looking for statements that allocated specific 

responsibility for setting diversity strategy and objectives (and progress towards 

those objectives) to a specific group.  The board as a whole has ultimate 

responsibility for these objectives but it was interesting to see how these 

companies had used existing corporate governance structures (or created new 

ones) to clarify responsibility, and presumably increase efficiency. This builds on 

the evidence of Chapter 5 regarding the value and efficiency gains that board 

committees can bring to overall board function. 

7.4.2 Measurable Objectives 
 

RQ 7.3 Have companies set measurable objectives? 

RQ 7.4 What is the nature of these objectives – are they numerical targets or 

practical measures? 

7.4.2.1 Have companies set measurable objectives? 

Recommendation 3.3 suggests that companies set measurable objectives in 

relation to gender diversity.  There is little guidance on what is meant by this and 

interpretation by companies in 2011 was very varied.  However, as shown in Table 

7.4, just over half of all companies in the ASX 200, 102 companies, made some 

attempt at setting measurable objectives.  Of the 34 companies with a December-

end financial year, 28 or 93% had set measurable objectives.  All six companies 

that had not set measurable objectives explained why this had not been possible; 

or why they thought it was inappropriate; and/or explained that they were still 

developing objectives.  Beadell had not adopted a diversity policy, Henderson had 

been busy with a major acquisition, Intrepid Mines with a major sale, Iress Market 

Technology explained it did not intend to adopt a formal approach to diversity, 
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OceanaGold was considering the appropriateness of objectives; and Sydney 

Airport said it would set objectives in the first quarter of 2012.  By making these 

‘why not’ statements all December-end companies formally complied with the 

ASX Corporate Governance Code.  Of the companies with a non-December-end 

financial year, the percentage choosing to adopt measurable objectives early was 

much less at 44.6%. 

 December end Non-December 
end 

All companies 

All companies 34 166 200 

Number setting 
measurable 
objectives 

28 74 102 

Percentage setting 
measurable 
objectives 

93% 44.6% 51% 

Number not 
setting 
measurable 
objectives 

6 92 98 

Percentage not 
setting 
measurable 
objectives 

7% 55.4% 49% 

 

7.4.2.2 What is the nature of these objectives? 

For 40 companies, or 20% of the ASX 200, the measurable objectives included one 

or more defined numerical targets for increasing the number of women. Many 

had set targets for several years ahead, 2015 was common, and had set separate 

targets for women on the board and in senior executive positions.  Table 7.5 

shows the range of numerical targets set by companies for women on the board 

in 2011 annual reports.  It is not a comprehensive set of targets but gives an 

illustration of the range.  It is worth bearing in mind that the average board size 

for the ASX 200 is 7.2 members.  A board of this size could meet a target of 25% 

by having two women on the board, a small board of four would need only one 

woman to meet this target whereas a large board of nine members would need 
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three women.  Torchia et al have investigated the need for a critical mass of 

women on a board before behavioural advantages are seen.586  In this context the 

actual numbers of women rather than percentages can be important. 

 43% (Billabong) 

35% by 2015 and 50% by 2020 (Mirvac) 

33% by 2015 (Woolworths) 

30 by 2014 (Coca Cola) 
30% (Brambles) 
30% by 2013 (Telstra) 
30% by 2015 (NAB) 

25% (BHP Billiton) 
25% by 2014 (Envestra) 
25% by 2013 (Virgin) 

20% by 2016 (Leighton Holdings) 

2 on board by 2014 (PanAust) 

15% board in next 2 years (Industrea) 

1 female director (Sims Metal) (OR National) 

 

Table 7.6 shows the range of targets set for senior executive positions.   More 

companies set targets at this level of the organisation, than at board level.  The 

lack of a definition of senior executive was apparent with widely varying terms 

used and some companies setting several targets at different levels of 

management and in some cases also for their graduate intake or whole workforce. 

  

                                                           
586  M Torchia, A Calabro and M Huse, ‘Women directors on corporate boards: From 

tokenism to critical mass’ (2011) 102(2), Journal of Business Ethics, 299–317. 
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 50% managerial level by 2015 (Ardent Leisure) 

40% management by 2012 (ANZ) 
40% senior lead by 2015 (GPT) 
40% executives by 2016 (Leighton Holdings) 
40% senior management (Stockland) 
40% executives by 2014 (Westpac) 

38% senior management by 2015 (Perpetual) 

35% senior exec and 43% middle manager by 2015 (AMP) 
35% senior management by 2014 (CBA) 
35% CEO-3 level from FY2012 to FY 2014 (Goodman) 
35% senior exec by 2015 (Mirvac) 

33% in management by 2015 (ASX) 
33% senior management by 2015 (Dexus) 
33% senior management by 2015 (IAG) 
33% executives by 2015 (NAB) 
33% executives by 2015 (Woolworths) 

31% senior leadership by 2014 (Suncorp) 

30% in all senior management (Invocare) 

25% senior job bands (Oz Minerals) 
25% group head office by 2012 (QBE Insurance) 
25% executive by 2013 (Telstra) 
25% senior management in 2015 (Bank of Queensland) 

23% senior executive by 2012 (Lend Lease) 

20% senior management by 2015 (Rio Tinto) 
20% senior management (Orica) 

19% senior exec by 2014 (Coca cola) 

15% senior exec by 2013 (QR National) 
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Twenty-four companies (12.0%) simply stated that their objective was to achieve 

an increase in the numbers of women on the board and/or in senior management 

without specifying any particular quantum, for example: 

the Board has set initial measurable objectives in relation to gender 

diversity, aiming to increase the level of participation of women 

throughout the organisation, with particular regard to professional roles 

in the three layers of the Company below the role of the MD/CEO. 

(Transfield) 

However, the most common approach taken by 52 companies (26%) was to set 

only measurable objectives that involved practical measures, usually involving 

implementation of aspects of the diversity policy.  Many of these practical 

measures have already been discussed above in relation to recommendation 3.2 

and involve reviewing and making changes to: recruitment processes, skills 

development programs; leave and flexible work policies.  There were several 

other issues commonly included: 

 Training and awareness surrounding the diversity policy; 

 Setting up a council or committee to lead and monitor implementation of 

the diversity policy; 

 Support and sponsorship of women’s networking schemes; 

 Reviews of gender pay parity; 

Many companies combined these approaches, they set a numerical target or an 

objective of increasing numbers and then set out the initiatives that they intended 

to implement in order to achieve the target set – these initiatives tended to be 

the same set of practical measures listed above.   

There were some companies that said they had set measurable objectives but 

referred the reader to their website or sustainability report for more information.  

This research restricted its scope to annual reports and there is certainly a case for 

more guidance on how and where to disclose relevant information.  Clearly 

targets such as developing or reviewing a policy are easily achieved and new 



259 
 

targets will have to be set in companies’ 2012 annual reports.  Other objectives 

are not easily ‘measurable’ such as: 

Spark Infrastructure’s commitment to, ‘encourage the appointment of women at 

senior executive level as circumstances allow’. 

ensuring that recruitment of employees and Directors is made from a 

diverse pool of qualified candidates. Where appropriate, a professional 

recruitment firm shall be engaged to select a diverse range of suitably 

qualified candidates (Lynas Energy) 

In its report for the ASX on companies with end-December financial years, KPMG 

commented that for some of the objectives that involved practical measures:  

There will be a challenge for entities to make these objectives measurable 

and demonstrate to stakeholders clear progress against them over time. 

Further guidance from the CGC on what constitutes a ‘measurable 

objective’ may assist entities in setting more definitive measures.587 

7.4.3 Gender Statistics 
 

RQ 7.5 Have companies measured and disclosed the number of women: on the 

board; in senior executive positions; and in the workforce? 

7.4.3.1 Have companies measured and disclosed statistics on gender 
diversity? 

As shown in Table 7.7 below, of the 34 companies on the ASX 200 with an end-

December financial year, 79.4% had fully complied with this recommendation and 

disclosed all three statistics.  However, all of these companies, 100%, had 

disclosed one or more figures.588   The adoption rate was much lower for non-

December end companies with only 39.8% of companies choosing to adopt the 

recommendation early and disclose all three statistics.  Overall, 93 companies 

                                                           
587  KPMG, ‘ASX Corporate Governance Council Principles and Recommendations on 

Diversity’: Analysis of 31 December 2011 year end disclosures’ (ASX, July 2012). 
588  At the EOWA Census date OceanaGold had not published any diversity 

information but in its AGM material released May 2012 there was a statement on 
diversity. 
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disclosed all three statistics, 46.5% of the ASX 200 and a further 34 companies 

disclosed one or two numbers.  This is a total of 127 companies (63.0%) making an 

effort to comply with this recommendation – more than the number who say they 

have adopted a diversity policy.  It appears that, despite being presented as the 

third recommendation, measuring the numbers of women across an organisation 

is the first step for companies when formulating a diversity strategy. 

 December end Non-December 
end 

All companies 

All companies 34 166 200 

Number disclosing 
all three statistics 

27 66 93 

Percentage 
disclosing all three 
statistics 

79.4% 39.8% 46.5% 

Number disclosing 
one or more 
statistics 

34 93 127 

Percentage 
disclosing one or 
more statistics 

100% 56.0% 63.5% 

 

In terms of the effectiveness of this recommendation, companies appear to be 

open to measuring and disclosing the required statistics.  However, the usefulness 

of these numbers to outsiders is questionable due to the lack of definitions and 

guidance on how they should be calculated.  It is clear who is on the board of 

directors, to the point that it is easy for an outsider to work out the percentage of 

women and this additional disclosure could be said to be unnecessary.  However, 

as discussed in the EOWA Census, it is very difficult for an outsider to measure the 

number of women in senior executive positions as there is no requirement on a 

company to report such information plus it is up to the company to decide who 

falls within this very flexible definition.  This is also the case for the overall 

workforce –the ASX recommendations do not provide guidance on whether it 

includes contractors, casuals and part-time workers.  Thus the way in which each 

company calculates these figures may be very different, making comparisons 

between companies invalid.  If the purpose of the recommendation is to provide 



261 
 

an internal benefit to the company in counting appropriate measures over time, it 

can be said to be effective.  If there was any intent for the information to be 

useful to investors, the recommendation is much less effective as the figures 

cannot be compared across companies.  The internal and external effects of 

disclosure based regulation are discussed further in Chapter 9. 

Nevertheless, assuming each company is consistent in the definitions used, 

statistics will have meaning over time and will show each company’s progress in 

improving gender diversity.  Over the next few years it will be important to 

measure how these numbers change, particularly at senior executive level, and 

whether the increase in female board members recorded in the 2012 Census, is 

sustained.  It will be interesting to see how companies interpret these numbers in 

setting targets, for example, will companies with relatively higher numbers of 

women in the workforce be expected to have higher numbers at senior levels or 

will they be expected to be targeting male recruitment?  Is the ideal gender 

diversity in every company 50% or should companies aim to represent their 

customer or employee base? 

7.5 Summary of Chapter 7 

The aim of the research described in this chapter was to assess how effective ASX 

recommendations 3.2-3.4 have been in achieving their direct and immediate 

objectives: to encourage companies to consider how they might improve 

workplace diversity, particularly gender diversity, through drafting policies, setting 

targets and measuring the number of women across their organisations. 

The recommendations came into effect for financial years starting on or after 1 

January 2011 and the data presented in this chapter was collected in the first half 

of 2012.  It therefore presents a picture of companies’ initial response to the 

recommendations.  At the time of collecting the data, the recommendations were 

only formally in force for 34 or 17% of all companies in the ASX 200.  On this basis, 

the findings are positive: 57.0% of all ASX 200 companies had adopted a diversity 

policy; 51.0% had set measurable objectives; and 46.5% had provided a full set of 

statistics.  The large majority of companies, 170 or 85%, made some sort of 

statement acknowledging the existence of the new recommendations even if they 

were not yet in a position to comply. 
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Certainly, the recommendations have caused most companies to consider the 

issue of diversity, particularly gender diversity, in the context of their 

organisation.  This is a phenomenal development in itself – that the ASX has 

caused companies to take some responsibility for a complex issue of social 

equality and economic importance.  Some of the more comprehensive statements 

show good understanding of the business case for diversity and will help to spread 

the message that encouraging diversity can provide many advantages to an 

organisation both at board level and below.  Company statements for the 2011 

financial year show that organisations recognise that increased diversity in 

leadership teams can improve problem-solving, innovative capacity and 

understanding of customers.   

The more interesting aspects of the implementation of the recommendations are 

those that are not expressly suggested by the ASX, such as the setting up of 

committees or councils to lead and monitor a company’s diversity policy and 

strategy.  This suggests companies are integrating diversity into their existing 

corporate governance frameworks to ensure clarity of accountability and 

responsibility.  It supports the findings of Chapter 5 that companies find these 

types of corporate governance structures useful in directing activity on a 

particular issue.  

Although the measuring of women in the organisation (recommendation 3.4) and 

the setting of a diversity policy (recommendation 3.2) are important steps in the 

setting of a strategy on diversity, the core of the ASX recommendations is the 

setting of measurable objectives for gender diversity and the reporting of 

progress against these objectives (recommendation 3.3).  It is only through active 

implementation of practical changes that the ultimate aim of increasing women in 

leadership is likely to occur.  As discussed further in Chapter 9, the design of the 

recommendations to include public progress reporting against self-set targets is 

innovative and potentially highly effective. 

It seems the process of setting and achieving measurable objectives is an iterative 

one, as shown in Figure 7.1.  First companies need to measure the numbers of 

women currently in the various levels of their organisation (recommendation 3.4), 

they need to work out where numbers are low and the sorts of policies that might 

assist in increasing numbers, – this strategy forms the bones of a diversity policy 
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(recommendation 3.2).  It is only at this stage that a company is in a position to 

set realistic targets for gender diversity in the form of measurable objectives 

(recommendation 3.3).  Thus it is a valid approach for a company’s first objectives 

to be related to implementing the policy and once this is in place, they can 

perhaps focus on more concrete numerical targets.   

This research indicates that the practical effect of the ASX recommendations 

comprises changes to recruitment, training, and leave policies as well as increased 

awareness of diversity in a cultural sense.  All of these issues have been identified 

as possible reasons for the lack of women in leadership.  For example, the 

Australian Government’s independent Corporations and Markets Advisory 

Committee (CAMAC) published its report on Diversity on Boards of Directors in 

March 2009 and said that the lack of women raised questions of: 

Whether companies are adequately tapping and utilising available talent 

and whether women have sufficient opportunity to develop the skills and 

experience needed for effective board participation.589 

 

 

                                                           
589  CAMAC, ‘Diversity on Boards of Directors (March 2009), 3. 

Strategy set and 
monitored by a 
committee and 
perhaps tied to  
executive KPIs 

 

 

 

Numerical 
targets 

Increase in number 
of women

Recruitment 
Skill development 

Leave policies 
Flexible work 

Culture 
Pay parity 

Diversity Policy 

Numbers of 
women 



264 
 

In interviews with women directors in 2000, Sheridan identified the tendency for 

‘like to promote like’ as one of the barriers continuing to limit women’s 

opportunities to access board positions.590  Sheridan and Milgate found that the 

main difference between men and women in attaining board positions was that 

women felt they needed a level of ‘high visibility’ whereas men did not: 

women’s competence has to be widely acknowledged in the public 

domain before boards, or their nominating committees, will be prepared 

to ‘risk’ having a woman on the board591 

Burgess and Fallon used social identity theory to test the idea that, to be 

successful, women have to adapt themselves to fit with the board’s male 

‘ingroup’.592  They did not find that, once on a board, women strive to fit in, 

however they suggest that this testing of ‘fit’ is likely to occur in the lead up to the 

offer of a board position, and is why many women who attain board positions are 

already a ‘known’ quantity.  Supporting women’s networking groups and changing 

selection procedures so that women are included on interview panels ought to 

help this situation.   

One of the interesting findings of the 2012 EOWA Census was that women 

directors were less likely than men to be on a board nomination committee (there 

was almost no gender difference for audit and remuneration committees).593  

Over 20 years ago, a study by Kesner found the same thing – that women were 

not disproportionately represented on audit and compensation committees but 

were disproportionately represented on executive and nominating committees.594  

In 1994, Bilimoria and Piderit found that the only committee where women had a 

higher likelihood of membership than men was the public affairs (or corporate 

social responsibility) committee suggesting that women are favoured for the 

                                                           
590  A Sheridan, ‘A view from the top: women on the boards of public companies’ 

(2001) 1(1) Corporate Governance 8-14; Sheridan and Milgate, above n 582. 
591  A Sheridan and G Milgate, ‘Accessing Board Positions: a comparison of female 

and male board members’ views’ (2006) 13(6) Corporate Governance: an 
international review 847-855, 854. 

592  Z Burgess and B Fallon, ’A longitudinal study of women directors in Australia’ 
(2003) 18(7) Women in Management Review 359 – 368. 

593  Clarke et al, above n 24, 22. 
594  I F Kesner, ‘Directors’ characteristics and committee membership: An 

investigation of type, occupation tenure and gender’ (1988) 31 Academy of 
Management Journal 66-84. 
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‘softer’ areas of the board’s work rather than the more central functions.595  With 

regard to membership of the nominating committee, they found that men holding 

business occupations were favoured over similar women.596  Certainly, a common 

sense first step towards increasing the numbers of women on boards would be to 

increase the numbers on nomination committees.  This ought to help women to 

attain board positions by reducing unconscious bias and tapping into women’s 

networks.  

The need for cultural change has also been well documented.  The CAMAC report 

discussed the ‘corporate culture for executive positions that values long hours in 

the office’ and its possible role in longer term supply-side issues ‘concerning the 

number of women with relevant qualifications who are seeking or are otherwise 

open to board appointments’.597  Although the issue of culture is often listed as 

one of the barriers to women‘s progression in the executive ranks, what is not 

made clear is the exercise of choice.  Rather than being turned down for positions 

because of discrimination, women are turning their backs on the corporate world 

and finding other ways to use their skills.  Ryan et al found that women opting out 

of senior executive life did so due to a mix of ‘pull’ factors - motivating them to 

leave organisations voluntarily, like family and lifestyle; as well as ‘push’ factors - 

aspects of the work environment compelling women to leave.598  However, Lewis 

and Simpson argue that these ‘choices’ are not really free choices but are 

constrained by circumstances not of women’s choosing.599   For example, 

Anderson et al’s study of women partners who left a management consultancy 

firm showed that the choice to leave was often forced by the lack of flexibility and 

excessive time demands placed on partners.600  Whatever the reasons behind 

women opting out of work, it is a huge loss of talent and if these women could be 
                                                           
595  D Bilimoria and S K Piderit, ‘Board Committee Membership: Effects of Sex-Based 

Bias’ (1994) 237(6) Academy of Management Journal 1453-1477, 1465. 
596  Ibid 1466. 
597  CAMAC, above n 589, 28-29. 
598  M Ryan, C Kulich, S Alexander Haslam, M D Hersby and C Atkins, ‘Examining 

gendered experiences beyond the glass ceiling: The precariousness of the glass 
cliff and the absence of rewards’ in S Vinnicombe, V Singh, R J Burke, D Bilimoria 
and M Huse (eds), Women on corporate boards of directors, international 
research and practice (Edward Elgar Publishing, Cheltenham, 2008) 158. 

599  P Lewis and R. Simpson, ‘Meritocracy, difference and choice: women’s 
experiences of advantage and disadvantage at work (2010) 25(3) Gender in 
Management 165-169. 

600  D Anderson, S Vinnicombe and V Singh, ‘Women partners leaving the firm: 
choice, what choice?’ (2010) 25(3) Gender in Management 170-183. 
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tempted back into service, they would contribute greatly to both corporate 

performance and our economy.601  If the ASX recommendations can begin the 

long-awaited process of cultural change towards more female-friendly work 

environments it will be a remarkable achievement. 

There is also evidence to suggest that there could be a tipping point at which a 

critical mass of women in leadership are able to make cultural changes within an 

organisation that permit many other women to follow in their footsteps.  Nielsen 

and Huse have shown that one of the impacts of increased gender diversity at 

board level is to change corporate behaviour and attitude.602  If workplace culture 

could be altered to temper negative attitudes towards, for example, flexible 

working, there would likely be a large increase in the pool of female candidates 

for executive jobs.   Gender targets and changes to recruitment processes can be 

seen as a first step towards creating the critical mass of women at leadership level 

necessary for more substantial workplace culture change.  As Sealy and 

Vinnicombe comment:  

Having good numbers of women in leadership positions contributes to an 

organisation in terms of mentors, role models and female retention from 

a better understanding of the issues women face at work603  

There is also some evidence that having more female directors in an organisation 

increases the level of female executives.604  However the evidence is not strong 

and it will be interesting to see what will be revealed as future research delves 

into the longer term effects of the quotas recently implemented in Europe.  

Despite women now making up 40% of Norwegian company boards, there has not 

been a significant increase in women senior executives.605   Hopefully, the 

Australian approach of encouraging practical changes and voluntary targets will 

                                                           
601  Goldman Sachs JBWere, ‘Australia’s Hidden Resource: The Economic Case for 

Increasing Female Participation’ Research Report, November 2009. 
602  Nielsen and Huse, above n 554. 
603  Sealy and Vinnicombe, above n 558, 327. 
604  A Matsa and A R Miller, ‘A Female Style in Corporate Leadership? Evidence from 

Quotas’ (2013) 5(3) American Economic Journal: Applied Economics  136-169. 
605  M Teigen, ‘Gender quotas for corporate boards in Norway: Innovative gender 

equality policy’ in C Fagan, M C Gonzalez Menendez and S Gomez Anson (eds), 
Women on corporate boards and in top management: European trends and policy  
(Palgrave-MacMillan, 2012) 70–90. 
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aid the progress of women at all stages of their careers.  Branson sums up the 

potential effect of the recommendations: 

Despite grumbling about the unprecedented reach of the ASX regulations, 

and the increase in workload compliance entails, most Australian 

corporations will comply and disclose what steps they have taken, adding 

to the pressure both to enlarge the pool from which women candidates to 

the board may be chosen and to name additional women to the board.606 

Overall this Chapter shows that in companies that are taking the issue of diversity 

seriously, substantial cultural change may be afoot.  It is, of course, possible that 

the disclosures of these early adopters show a rosier picture than will be the case 

when companies less keen on the concept of increasing diversity are forced to 

‘comply or explain’.  It will be very interesting to see how numbers of women 

change over the next few years, particularly in senior management, and whether 

the push for change stalls at a certain point or in certain industries.  

  

                                                           
606  Branson, above n 565, 16. 
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Research Questions – actual effect Findings (percentage of ASX 200 
companies) 

Conclusions and Recommendations 

RQ 7.1 Have companies created a diversity 
policy? 

RQ 7.2 Has implementation of the policy led 
to other policy/process/behavioural changes 
or initiatives to support diversity, for 
example: 

A. Articulating the benefits of diversity 

B. Recruitment and selection processes 

C. Mentoring and training programs 

D. Workplace culture and flexible work 
policies 

E. Tying diversity to executive KPIs 

F. Setting up a committee to lead diversity 
strategy 

57% had a diversity policy. 

A. 35.5% articulated the benefits of 
diversity 

B. 17% amended recruitment or 
training processes 

C. 25% had specific mentoring or 
training programs 

D. 27% were improving workplace 
culture and conditions  

E. 2% tied diversity objectives to 
executive KPIs 

F. 30% had a committee responsible 
for diversity policy 

Bearing in mind the ASX recommendations were 
only in force for 17% of ASX 200 companies, 
these results show significant voluntary 
disclosure against the recommendations and 
early adoption of the recommendations 

The ASX recommendations appear to follow and 
support emerging practices or norms rather than 
set them. 

Companies recognise the role of gender diversity 
in adding value through better problem-solving, 
innovation and market understanding. 

The practical effect of the ASX recommendations 
comprises changes to recruitment, training, and 
leave policies as well as increased awareness of 
diversity in a cultural sense. 

RQ 7.3 Have companies set measurable 
objectives? 

RQ 7.4 What is the nature of these 
objectives: numerical targets or practical 
measures? 

51% set measurable objectives 

 

20% included numerical targets 

The early evidence is that these 
recommendations can set up a cycle of self-
measurement, self-set policy and self-
monitoring, made public through disclosure 
which may be very effective at encouraging 
organisation-wide change. 

RQ 7.5 Have companies measured and 
disclosed the number of women on the 
board; in senior executive positions; and in 
the workforce? 

46.5% disclosed all three figures and 
63% disclosed one or more figure. 

Regulators need to be clear on the purpose of 
disclosure and define required information 
appropriately – is it to encourage internal 
company changes or is it for external investors? 
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8 Governance and Corporate Responsibility 

8.1 Introduction 

This chapter examines the effectiveness of the ASX corporate governance 

recommendations that deal with corporate responsibility, particularly 

Recommendation 3.1 of the second edition of the ASX Principles which deals with 

the practices used by companies to take into account ‘the reasonable 

expectations of their stakeholders’.607  This chapter explores the role of the board 

in corporate responsibility and how soft regulation can assist the board in fulfilling 

that role.  Empirical evidence of the structures and processes used by Australian 

companies to govern and report on corporate responsibility is presented.  The 

chapter discusses how corporate behaviour is influenced by both the ASX 

Principles and other soft law initiatives. 

8.2 Corporate Responsibility 

Famously debated in 1932 by Berle and Dodd in the Harvard Law Review,608 there 

has been a resurgence of interest in corporate responsibility in the last two 

decades and a growing expectation that companies should take action and report 

on their efforts to be more responsible.  Perhaps more importantly, there has 

been a huge change in corporate practice in the area of corporate reporting.  

Professional services firm KPMG has monitored the number of companies 

publishing information on corporate responsibility since 1993.  Using a sample 

made up of the 100 largest companies in each of 34 countries, reporting on 

corporate social responsibility has gone from 12% in 1993 to 71% in 2013.609  In 

the 250 largest global companies there has been an increase in corporate social 

responsibility reporting from 35% in 1999 to 93% in 2013.610  This is a striking 

change in reporting and yet little is known about whether it reflects equally 

striking changes within corporations.  

                                                           
607  ASX, 2010 above n 242. 
608  Berle, above n 258; Dodd above n 258. Also see H Wells, ‘The Cycles of Corporate 

Social Responsibility: An Historical Retrospective for the Twenty-first Century 
(2002) Kansas Law Review 77-140. 

609  KPMG, The KPMG Survey of Corporate Responsibility Reporting (2013) 21. 
610  Ibid 38.  
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There have been calls for further empirical research into CSR in Australia.  In 2006, 

Anderson and Landau referred to the ‘dearth of empirical studies examining 

whether and if so to what extent and in what manner, Australian companies are 

responding in practice to the increasing momentum surrounding CSR’.611  They 

concluded that ‘[t]he limited nature of the studies means that there is still little 

known about the diversity of approaches to CSR in Australia and whether and how 

companies’ responses to CSR are evolving.  Wider and more in-depth research is 

clearly needed’.612  Bryan Horrigan points to the special role of scholarship and 

law in ‘CSR achieving mass normative acceptance and being properly 

regulated’.613  One of the many future research directions that he points to is 

‘evidence-based assessment of CSR change management within corporations’.614  

Also of direct relevance to this thesis is his call for research on ‘the design and 

testing of boardroom decision-making frameworks that integrate CSR’.615 

This chapter explores how corporate governance processes and structures are 

being used in large Australian companies to develop, lead and implement 

corporate responsibility strategies.  It presents an empirical analysis of the 

governance of corporate responsibility in fifty large listed companies based on 

each company’s disclosures in 2011/12 annual and sustainability reports.  This 

evidence, together with interview data collected in 2006/7 is used to assess the 

effectiveness of the ASX Corporate Governance Principles and the influence of 

international soft law on corporate behaviour.   

At its simplest corporate responsibility can be defined as a company operating in 

an economically, socially and environmentally sustainable manner or at least 

‘considering, managing and balancing the economic, social and environmental 

impacts of its activities’.616  There is a wide literature on the reasons why 

companies might take this approach: the business case for corporate 

responsibility is that it can improve corporate success through, amongst other 

                                                           
611  H Anderson and I Landau, ‘Corporate Social Responsibility in Australia: A Review’ 

(Corporate Law and Accountability Research Group Working Paper No.4, Monash 
University, 2006) 3. 

612  Ibid 28. 
613  Horrigan, above n 380, 368. 
614  Ibid 372. 
615  Ibid 373. 
616  Parliamentary Joint Committee on Corporations and Financial Services, Corporate 

responsibility: Managing risk and creating value, (June 2006), xiii. 
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things, improving reputation, motivating employees and reducing risk. 617 Equally 

there are many sceptics of the concept who believe a company can only truly be 

responsible to one group and that this should be the shareholders.618  This view 

was famously put forward by Milton Friedman in stating ‘there is one and only 

one social responsibility of business – to use its resources and engage in activities 

designed to increase its profits so long as it stays within the rules of the game’.619  

Nevertheless, most large companies in Australia are now engaged in some form of 

voluntary strategy in relation to sustainability or corporate responsibility. The 

Australian Council for Superannuation Investors (ACSI) found in 2012 that 83% of 

the ASX 200 provided some level of reporting on corporate responsibility, ranging 

from basic to best practice.620  This level of reporting suggests a developing 

acceptance amongst large corporations that efforts towards improved corporate 

sustainability are not only expected but are of value to the business.  

Nevertheless, the voluntary nature of reporting, in a market that places strong 

emphasis on short term share price, means a level of scepticism must be 

maintained.  

Australian law and the ASX corporate governance code support the concept of 

corporate responsibility but do not mandate it.  The issue is left to the discretion 

of corporate directors and there is little guidance on how to implement corporate 

responsibility in practice or how to report on the topic.  Despite this, most large 

companies say a great deal, publishing weighty reports on their achievements. 

This chapter examines the soft law influencing this behaviour and explores how 

the ASX Corporate Governance Principles could be a more effective source of 

regulation. 

                                                           
617  See H Anderson, ‘Corporate Social Responsibility: Some critical questions for 

Australia’ (2005) 24(2) University of Tasmania Law Review 143-172 at 153-155; 
CAMAC report, above n 93, section 2.3.3. 

618  M Friedman, Capitalism and Freedom (University of Chicago Press, 1962).  
Michael Jensen has also been a well-known advocate for shareholder value, see 
M C Jensen, ‘Value Maximization, Stakeholder Theory, and the Corporate 
Objective Function’ (2002) 12 Business Ethics Quarterly 238.  The standard 
argument against requiring company directors to take stakeholder interests into 
account is that it gives no guidance on how to balance competing interests and 
no one group could challenge a decision. 

619  Friedman, ibid 133. 
620  ACSI, Sustainability Reporting Practices of the S&P/ASX200 (Research Paper, June 

2012). 



272 
 

8.2.1.1 The meaning of corporate responsibility 

Corporate responsibility is a famously difficult concept to define.621 Indeed, 

reviewing the multitude of definitions available has become a field of study in 

itself.622  The Australian Parliamentary Joint Committee on Corporations and 

Financial Services commented in its 2006 report on corporate responsibility, that 

the terms ‘corporate responsibility’, 'corporate social responsibility (CSR)', 

'corporate social transparency', 'triple bottom line', 'corporate sustainability' and 

'social and environmental responsibility' are all used to refer to broadly the same 

concept.623  In this chapter, the term corporate responsibility is used 

interchangeably with the terms corporate sustainability and CSR, to include social 

as well as environmental aspects of acting responsibly.   

It is important when looking at CSR in a legal context to understand that it 

encompasses the voluntary aspects of corporate behaviour that go over and 

above a company’s legal obligations.  As introduced in Chapter 2, Archie Carroll’s 

pyramid of corporate responsibility is still helpful in clarifying the scope of 

corporate responsibility.624  He placed economic viability at the base of the 

pyramid as the foundation for corporate activity.  This is important as some 

opponents of CSR suggest that it is about compromising profits to do good.  This is 

not the understanding taken in this chapter; rather, CSR is concerned with 

creating profits without causing undue harm.   

The next layer of Carroll’s pyramid comprises the need to comply with relevant 

law.  Even Milton Friedman agreed that companies must play within the rules of 

the game.625  Every company must comply with relevant environment, 

employment and occupational health and safety laws, as well as laws that protect 

corporate creditors and consumers.626  In fact many opponents of CSR claim that 

                                                           
621  L Whitehouse, ‘Corporate Social Responsibility: Views from the Frontline’ (2006) 

63 Journal of Business Ethics 279-296, 279. 
622  A Dahlsrud, ‘How Corporate Social Responsibility is Defined: an Analysis of 37 

Definitions’ (2008) 15 Corporate Social Responsibility and Environmental 
Management 1-13; L Moir, ‘What do we mean by corporate social responsibility?’ 
(2001) 1(2) Corporate Governance 16–22; Carroll, above n 50. 

623  PJC Report, above n 48. 
624  A B Carroll ‘The Pyramid of Corporate Responsibility: Toward the Moral 

Management of Organizational Stakeholders’ (1991)  Business Horizons 39-48. 
625  Friedman, above n 259. 
626  See Anderson, above n 617, 149 for examples of these laws. 
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these specific laws are the correct way to protect society, and that the 

responsibility should remain on government to implement protective legislation if 

and when necessary.    

Next in Carroll’s pyramid is the layer of corporate responsibility that this chapter is 

dealing with – voluntary activities that fall within the scope of ethical behaviour 

rather than compliance.  Thus we are, by definition, not in the realm of hard law 

but that of soft law – recommendations, standards and guidelines.  Carroll defines 

ethical responsibilities as ‘those standards, norms or expectations that reflect a 

concern for what consumers, employees, shareholders and the community regard 

as fair, just or in keeping with the respect or protection of stakeholders’ moral 

rights’.627  Immediately we have the introduction of the concept of stakeholders 

which is core to both the theory and practice of corporate responsibility.  In 

practice, ‘corporate behaviour is socially responsible as long as it meets 

[stakeholders’] expectations regarding appropriate and acceptable corporate 

behaviour’.628 

Thus the task of defining corporate responsibility is in the hands of each 

company’s stakeholders, who in turn need to be defined.  A commonly used 

definition of corporate stakeholders is all those with an interest in the company’s 

operations.629  This is usually taken to include shareholders, employees, 

customers, suppliers, regulators, government, local communities and groups 

representing the environment.  It means that corporate responsibility will have a 

unique meaning for every company and is a dynamic concept that will change 

depending on the expectations of society and the operations of any particular 

corporation: 

It is important to reemphasize that corporate sustainability is 

fundamentally a complex problem and there are no approaches that 

universally apply. Corporations are faced with differing stakeholder 

                                                           
627  Carroll, above n 624, 41. 
628  Campbell, above n 338, 950. 
629  R E Freeman, ‘The Politics of Stakeholder Theory: Some Future Directions’ (1994) 

4 Business Ethics Quarterly 409-422; R E Freeman, and W M Reed, ‘Corporate 
Governance: A Stakeholder Interpretation,’ (1990) 19(4) Journal of Behavioural 
Economics 337-360. 
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demands, continually shifting priorities, and a multitude of alternatives to 

address their sustainability challenges.630  

Lastly, it is important to mention the top of Carroll’s pyramid where he placed 

philanthropy to describe companies going further than ethics and positively 

contributing to social welfare. This chapter does not include philanthropy as 

corporate responsibility for two reasons.  Firstly, it can be a dangerous distraction 

from fundamentally irresponsible business practices:  in the past companies may 

have attempted to balance the harming effects of their operations by donating 

profits towards charities that mitigate the effects of such harm.  Secondly, there is 

a legal argument that donating profits to charities that have no connection with a 

company’s operations has the potential to be contrary to directors’ legal duty to 

act in the best interests of the corporation.631  This chapter takes corporate 

responsibility as pertaining to the core operations of an organisation and the way 

in which these are carried out rather than peripheral activities. 

8.3 Regulation of CSR 

On the basis that CSR is a difficult concept to define it is not surprising that it is 

also a difficult concept to regulate.  Indeed, if CSR is defined as voluntary 

behaviour, ‘the very idea that law might make business responsible for corporate 

social responsibility is paradoxical’: it cannot be possible ‘for the law to make 

companies accountable for going beyond the law’. 632  This has not stopped 

legislatures, courts and legal commentators from amending and/or interpreting 

the law to permit CSR as opposed to mandating it. 

Sarre comments that the concept of CSR ‘is a rejection of the notion that 

prescribing minimum standards and enforcing them by law is an adequate form of 

regulation’.633  Instead it seems we are expecting companies to meet a wide 

variety of higher standards prescribed rather vaguely by a multitude of 

stakeholders.  The field is not entirely free of ‘regulation’ – there are many 

influential organisations encouraging and influencing corporate behaviour 

                                                           
630  C Searcy, ‘Corporate Sustainability Performance Measurement Systems: A Review 

and Research Agenda’ (2012) 107(3) Journal of Business Ethics 239-253. 
631  Klein and du Plessis, above n 263. See also CAMAC report above n 93, 37. 
632  Parker, above n 378. 
633  R Sarre, ‘Responding to Corporate Collapses: Is there a role for corporate social 

responsibility (2002) 7 Deakin Law Review 1 7-8. 
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through stock exchange listing requirements, institutional investment guidelines, 

reporting standards and market pressures.  As introduced in Chapter 4 this is a 

new form of regulation that is steadily influencing our corporations sometimes 

with little control or monitoring by Government.  Perhaps it is society’s way of 

dealing with the deficiencies of law which tends to be reactive rather than 

proactive, slow and inflexible.   

Thus akin to Carroll’s pyramid we see a hierarchy of regulation relevant to CSR: 

there are broad legal duties enforced by courts, administrative requirements 

enforced by ASIC, listing rules enforced by the stock exchange, ASX corporate 

governance recommendations enforced by the market and ethical standards 

enforced by NGOs and civil society. This means it is not always a simple task to 

categorise a company’s activities as voluntary or mandatory.  As Martin 

comments, ‘the line between CSR and voluntary action and what the law requires 

is often rather thin.  Many of the CSR voluntary activities are underpinned by a 

strong legislative framework and many follow directly from it’.634  As detailed in 

Chapter 4, corporate governance regulation in Australia can be said to fall in the 

realm of meta-regulation - the ASX Principles are regulated by the ASX Listing 

Rules which have some legal force via the Corporations Act 2001.  As will be 

discussed below, corporate behaviour in the field of CSR is also ‘regulated’ by 

instruments such as the Global Reporting Initiative or UN Global Compact.   

8.3.1 Hard law 

McConvill and Joy optimistically observed in 2003 that, ‘the emerging trend is that 

social and environmental concerns will be incorporated into the legal framework 

which governs corporations.635  As discussed in Chapter 2, despite much debate, 

this has still not occurred in Australia.  Although the directors’ duty to act in the 

best interests of the corporation has been interpreted to permit consideration of 

the interests of all stakeholders, there is no express legal requirement to do so 

and the extent to which this is done is at the discretion of the board.  The 

                                                           
634  F Martin, ‘Corporate Social Responsibility and Public Policy’ in R Mullerat (ed), 

Corporate Social Responsibility: The Corporate Governance of the 21st Century, 
(International Bar Association, Netherlands, 2005) 77-95, 91. 

635  J McConvill and M Joy, ‘The Interaction of Directors Duties and Sustainable 
Development in Australia: Setting off on the Uncharted Road’ (2003) 27 
Melbourne University Law Review 116-138, 117. 
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argument against expanding directors’ duties to expressly include all stakeholders 

is that it would leave them accountable to no-one and struggling to determine 

priorities amidst conflicting interests.  The CAMAC Report concluded:  

The Committee does not support the revision of the Corporations Act in 

the manner referred to in these questions. The established formulation of 

directors’ duties allows directors sufficient flexibility to take relevant 

interests and broader community considerations into account. Changes of 

a kind proposed from time to time do not provide meaningful clarification 

for directors, yet risk obscuring their accountability.636 

Nevertheless, several years ago the United Kingdom did exactly this and no 

accountability problems appear to have arisen.637  Section 172(1) Companies Act 

2006 expressly includes the interests of a wide range of stakeholders as matters 

that directors must have regard to: 

A director of a company must act in a way that he considers, in good faith, 

would be most likely to promote the success of the company for the 

benefit of its members as a whole, and in doing so have regard (amongst 

other matters) to – 

(a)   the likely consequences of any decision in the long term 

(b)   the interests of the company’s employees 

(c)   the need to foster the company’s business relationships with 

suppliers, customers and others 

(d)   the impact of the company’s operations on the community and the 

environment 

(e)   the desirability of the company maintaining a reputation for high 

standards of business conduct,    and 

(f)   the need to act fairly between the members of the company. 

However there is little evidence at this stage that this restatement of directors’ 

duties has in itself made a material difference to board decision-making in the 

                                                           
636  CAMAC, above n 93. 
637  A Keay, ‘Tackling the Issue of the Corporate Objective: An Analysis of the United 

Kingdom’s ‘Enlightened Shareholder Value Approach’ (2007) 29 Sydney Law 
Review, 577. 
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UK.638  Although this law better reflects the state of current norms on corporate 

responsibility, in a practical sense it still gives wide discretion to company 

directors, arguably entrenching shareholders as the priority group.639 

Since the CAMAC and PJC reports, Australian directors should have the same 

understanding of their duties even if this is not entrenched in black letter law.  

Marshall and Ramsay showed that 94.3% of their sample of Australian directors 

did indeed believe that their duty was to take all stakeholders interests into 

account.640  Marshall and Ramsay conducted survey-based research examining 

directors’ perceptions of their duties.  They asked directors to indicate whether 

they believed the law required them to act only in the interests of shareholders or 

whether it allowed them to consider a broader range of stakeholders.641  The 

results showed very clearly that directors did not understand their duties to 

require strict shareholder primacy: 

A majority of directors understood that their primary obligation to act in 

the best interests of the company meant that they should balance the 

interests of all stakeholders (55 percent). A further 38.2 per cent believed 

that they must, by means of acting in the interests of all stakeholders, 

ensure the long-term interests of shareholders. No directors believed that 

they were required to act in the short term interests of shareholders only 

and only a very small proportion (6.6 per cent) believed that they were 

required to act in the long term interests of shareholders only.642 

In short, in Australia directors, much like UK directors, are permitted to take 

different stakeholder interests into account but only to the point that this can be 

argued to be good for long-term shareholder wealth.  Some commentators view it 

as little different from the shareholder value approach on the basis that in the 

event of a conflict it will be the shareholders’ interests that win.643   

                                                           
638  A Keay, ‘Moving Towards Stakeholderism?  Consituency Statutes, Enlightened 

Shareholder Value, and all that: Much Ado About Little?’ (Working paper, 2010). 
639  Keay, above n 637, 592. 
640  Marshall and Ramsay, above n 102, 36. 
641  Ibid 35. 
642  Ibid 35. 
643  Keay, above n 637. 
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8.3.2 Domestic soft law: ASX Principles 

Corporate responsibility is supported by the ASX corporate governance principles 

although there are no direct recommendations on the topic – it is covered by 

Principle 3 on ethical and responsible decision-making and Principle 7 on risk 

management.  The introduction to ASX Corporate Governance Principle 3 makes 

clear the important role of the board in determining a strategy for corporate 

responsibility in terms of balancing stakeholder interests.  Corporate responsibility 

is squarely placed within the context of corporate governance: 

To make ethical and responsible decisions, companies should not only 

comply with their legal obligations, but should also consider the 

reasonable expectations of their stakeholders including: shareholders, 

employees, customers, suppliers, creditors, consumers and the broader 

community in which they operate. It is a matter for the board to consider 

and assess what is appropriate in each company’s circumstances.644 

However, the relevant ASX Recommendation then appears to move away from 

the role of the board and places all issues of corporate responsibility under the 

umbrella of a code of conduct, as set out below in Box 8.1.  This is partly a 

consequence of the way in which the Principles have developed over time.  In the 

first edition published in 2003, Principle 3 was concerned only with a code of 

conduct to ‘clarify the standards of ethical behaviour required of company 

directors and key executives’.645 This code of conduct was concerned with 

prevention of obvious misconduct rather than promotion of corporate 

responsibility.  There was a separate Principle 10 which dealt with ‘the legitimate 

interests of stakeholders’ which included a recommendation for another code of 

conduct.646  When the second edition of the Principles was published in 2007, 

these two Principles were combined into a new Principle 3 recommending one 

combined code of conduct.   

In some ways, these changes diluted the importance of corporate responsibility 

and the interests of stakeholders.  Corporate responsibility no longer exists as a 

stand-alone principle but is included as an aspect of general ethical business 

                                                           
644  ASX, 2010, above n 242. 
645  ASX 2003, above n 484, 25. 
646  Ibid 59. 
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practice.  The focus on codes of conduct may reflect the time of drafting of the 

Principles.  The 1990s saw a sudden proliferation of such codes which then 

underwent criticism due to lack of implementation.647   

Recommendation 3.1 of the second edition of the ASX Principles suggests that, 

‘companies should establish a code of conduct and disclose the code or a 

summary of the code as to: 

 the practices necessary to maintain confidence in the company’s integrity 

 the practices necessary to take into account their legal obligations and the 

reasonable expectations of their stakeholders  

 the responsibility and accountability of individuals for reporting and 

investigating reports of unethical practices.’648 

The commentary to this recommendation (added in 2007) states: 

The board has a responsibility to set the ethical tone and standards of the 

company. Senior executives have a responsibility to implement practices 

consistent with those standards. Company codes of conduct which state 

the values and policies of the company can assist the board and senior 

executives in this task and complement the company’s risk management 

practices.  

Interestingly the three bullet points to this recommendation were removed in the 

third edition published in 2014 and the commentary was amended although 

without significantly changing the board’s leadership role.649 In the second edition 

of the Principles there were suggestions as to possible content of the code of 

conduct in relation to CSR, for example: 
                                                           
647  R Jenkins, ‘Corporate Codes of Conduct: Self-Regulation in a Global Economy’ 

(Technology Business and Society Programme Paper Number 2, United Nations 
Research Institute for Social Development, April 2001).  

648  ASX, 2010, above n 242.  
649  It now states at 19 ‘The board of a listed entity should lead by example when it 

comes to acting ethically and responsibly and should specifically charge 
management with the responsibility for creating a culture within the entity that 
promotes ethical and responsible behaviour’. 
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Give a clear commitment by the board and senior executives to the code 

of conduct. This is often linked to statements about the aspirations or 

objectives of the company, its core values, and its views about the 

expectations of shareholders, employees, customers, suppliers, creditors, 

consumers and the broader community. 

Specify the company’s responsibilities to shareholders, employees, 

customers, suppliers, creditors, consumers and the broader community. 

This might include reference to standards of product quality or service, 

commitments to fair value, fair dealing and fair trading and the safety of 

goods produced. 

Describe the company’s approach to the community. This might include 

environmental protection policies, support for community activities, and 

donation or sponsorship policies 

Articulate the company’s responsibilities to the individual. This might 

include the company’s privacy policy, and its policy on the use of 

privileged or confidential information. 

Outline the company’s employment practices. This might include 

reference to occupational health and safety, employment opportunity 

practices, special entitlements above the statutory minimum, employee 

security trading policies, training and further education support policy, 

practices on drug and alcohol usage and policies on outside 

employment.650  

All of these suggestions have been removed in the third edition of the Principles 

with the code reverting to a basic declaration against misbehaviour.  It seems 

most likely that the loss of text was part of the overall streamlining of the 

document aimed at ‘recognising that the level of understanding of governance 

issues in 2013 is substantially higher than when the Principles and 

Recommendations were first adopted in 2003’.651  Indeed, the consultation paper 

for the third edition said that the Council proposed to ‘expand principle 3 to 

                                                           
650  ASX, 2010, above n 242, 23. 
651  ASX Consultation paper (2013) 5. 
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acknowledge the link between ethical and responsible decision making and the 

creation of long-term value for security holders’ rather than contracting it in any 

way.652   

Nevertheless, at the time of the research described in this chapter, the purpose of 

recommendation 3.1 (second edition) appeared to be to encourage the board to 

articulate ethical standards towards stakeholders, thereby enabling management 

to implement those standards using codes of conduct and or risk management 

practices.  It was interesting that there was no mention of actually engaging with 

stakeholders – the code described a very one-sided process of making statements 

about the company’s view of stakeholder expectations and related company 

policies rather than developing these in conjunction with stakeholders.  However, 

the commentary does make clear the importance of governance structures and 

processes for ensuring implementation of policies that support corporate 

responsibility.  

A wider purpose of CSR reporting, now expressly recognised in the third edition, is 

to improve risk management.  There was consultation in 2006 on whether to 

introduce a recommendation regarding corporate responsibility reporting.  It was 

suggested it could be included under Principle 7 on risk management to involve a 

recommendation that companies disclose the nature of their non-financial 

material business risks and how they are managed.653  This was rejected for many 

reasons, in particular, respondents to the consultation feared that this would 

require commercially confidential information to be disclosed and/or put 

companies at risk of litigation.654  The changing nature of risk would mean that 

any disclosures would only be accurate for a short time.  Also it was argued that 

there were existing disclosure obligations and opportunities for disclosure, for 

example as part of a company’s operating and financial review required under 

section 299A of the Corporations Act and Listing Rule 3.1.655 

                                                           
652  Ibid 13. 
653  ASX Corporate Governance Council, Consultation Paper and Exposure Draft of 

proposed changes to the Principles and Recommendations, November 2006.   
654  ASX Corporate Governance Council Response to submissions on Review of 

Corporate Governance Principles and Recommendations, August 2007. 
655  Corporations Act 2001 (Cth) s 299A requires disclosure in the annual directors’ 

report of listed entities of information that members of the listed entity would 
reasonably require to make an informed assessment of the operations, the 
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As a result in the 2007 edition Principle 7 was amended to make it clear that a risk 

management system should cover all material business risks, both financial and 

non-financial.  The commentary was amended to explain that: 

Failure to consider the reasonable expectations of stakeholders can 

threaten a company’s reputation and the success of its business 

operations.  Effective risk management involves considering factors which 

bear upon the company’s continued good standing with its stakeholders. 

The issue raised its head again in relation to the third edition of the ASX Principles 

and this time a recommendation on CSR reporting has been added.  This reflects 

changing attitudes and increasing acceptance of CSR as a corporate concern.  

Recommendation 7.4 now suggests that a company should ‘disclose whether it 

has any material exposure to economic, environmental and social sustainability 

risks and, if it does, how it manages or intends to manage those risks’.656  The 

inclusion of the term ‘material exposure’ was a result of similar concerns to those 

expressed in 2006.  It limits reporting to substantial risks that ought to be 

disclosed to investors for many reasons. 

In this way, Principles 3 and 7 cover most of the key areas of corporate 

responsibility but in a rather indirect and outmoded manner.  As discussed above, 

most large Australian companies publish detailed reports on CSR or sustainability 

but these are rarely placed under the heading of ASX Corporate Governance 

Principle 3 or a code of conduct, nor are they deemed merely a form of 

reputational risk management – they are stand-alone reports dedicated to a topic 

that has grown considerably bigger.   

8.3.3 International initiatives 

As described above, the guidance provided by Australian institutions on how 

companies should approach and report on corporate responsibility is minimal.  

Despite this, large companies voluntarily produce significant amounts of 

information.  It is important to ask how these companies decide what to include in 

their reports and in what format? Is there a need for the Australian government 

                                                                                                                                                    
financial position and the business strategies and prospects for future financial 
years of the entity. 

656  ASX, 2014, above n 72, 30. 
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to take a more active role in guiding corporate practice or should international 

initiatives be more formally endorsed?   

As well as reviewing responses to the ASX Principles, this chapter examines the 

uptake of four well-known initiatives, the Global Reporting Initiative, the UN 

Global Compact, the Carbon Disclosure Project and the London Benchmarking 

Group.  The Global Reporting Initiative is a non-profit organisation that promotes 

economic, environmental and social sustainability by providing organisational 

reporting guidance. The GRI’s Sustainability Reporting Framework has become the 

primary international standard for sustainability reporting: 

The Global Reporting Initiative (GRI) is a non-profit organization that 

promotes economic, environmental and social sustainability. GRI provides 

all companies and organizations with a comprehensive sustainability 

reporting framework that is widely used around the world.657 

The GRI Sustainability Reporting Framework provides guidelines for reporting on 

the strategy and profile of the organisation as well as its efforts towards 

economic, environmental and social sustainability.  There are sector specific 

guidelines for major industries which deal with the particular issues faced by that 

industry.  Of relevance to this chapter and outlined in Box 8.2 are the guidelines 

within ‘strategy and profile’ which recommend disclosure surrounding the 

governance of sustainability and stakeholder engagement.  When this research 

was carried out G3.1 was the relevant version of the Guidelines although a new 

version, G4 has since been published. 

Guideline 4.5 Linkage between compensation for members of the highest 

governance body, senior managers, and executives (including departure 

arrangements) and the organization’s performance (including social and 

environmental performance) 

Guideline 4.9 Procedures of the highest governance body for overseeing the 

                                                           
657  GRI website at <www.globalreporting.org>. Also see H Szejnwald Brown, M de 

Jong and T Lessidrenska, ‘The Rise of the Global Reporting Initiative (GRI) as a 
Case of Institutional Entrepreneurship’ (2009)‘18(2) Environmental Politics  182-
200. 



284 
 

organization’s identification and management of economic, environmental, and 

social performance, including relevant risks and opportunities, and adherence or 

compliance with internationally agreed standards, codes of conduct, and 

principles. Include frequency with which the highest governance body assesses 

sustainability performance. 

Guideline 4.12 Externally developed economic, environmental, and social 

charters, principles or other initiatives to which the organization subscribes.  If 

applicable: date of adoption; countries/operations where applied; range of 

stakeholders involved in the development and governance of these; differentiate 

between non-binding, voluntary and obligatory compliance. 

Guideline 4.14 List of stakeholder groups engaged by the organisation  

Guideline 4.15  Basis for identification and selection of stakeholders with whom to 

engage 

Guideline 4.16 Approaches to stakeholder engagement, including frequency of 

engagement by type and by stakeholder group  

Guideline 4.17 Key topics and concerns that have been raised through stakeholder 

engagement, and how the organization has responded to those key topics and 

concerns, including through its reporting.  

 

Another highly influential initiative, the UN Global Compact, comprises ten broad 

principles in the areas of human rights, labour, the environment and anti-

corruption which companies can voluntarily commit to uphold.  It is expected that 

companies will provide a ‘communication on progress’ (COP) to demonstrate their 

implementation of the principles.  The Carbon Disclosure Project and London 

Benchmarking Group are more like the GRI in their format: they provide a detailed 

framework for reporting: the aim is to offer a methodology for measuring and 

disclosing information so it can then be meaningfully compared and benchmarked 

across different companies.  The Carbon Disclosure Project provides methods for 

measuring not only greenhouse gas emissions but also water management and 
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climate change strategies. The London Benchmarking Group develops 

methodologies that enable benchmarking of the value of community investment. 

Quite rightly there remains scepticism about corporate motivations surrounding 

corporate responsibility and whether reporting actually translates to positive 

action on the part of companies: 

This ability to implement policies founded upon a concept that remains 

ambiguous raises a number of questions regarding the definition 

employed by those who profess a commitment to CSR, why they have 

chosen to implement CSR policies, how they develop those policies and 

their value in terms of reducing the adverse impact of corporate 

activity.658  

This chapter examines the influence of soft law on corporate behaviour.  Beyond 

the meagre guidance provided by Australian regulation, there are many 

international organisations that provide reporting frameworks or standards that 

appear to be guiding the way companies report.659  Are these frameworks simply 

being used as window dressing or are they motivating real change?  Only in depth 

case study research can really answer this question but it is interesting to examine 

which frameworks, from a constantly burgeoning range of options, are voluntarily 

being adopted and how they may be influencing corporate behaviour.  

8.4 Research Objectives and Methodology 

The research described in this chapter explores the effect of international and 

Australian soft law on the governance structures and processes being used in 

Australian companies to guide the implementation of corporate responsibility.  It 

examines the effectiveness of Recommendation 3.1 of the second edition of the 

ASX Corporate Governance Principles, in particular the suggestion that companies 

disclose, as part of a code of conduct: 

                                                           
658  L Whitehouse, above n 621, 280. 
659  Gobbels estimated there were more than 300 initiatives relating to the 

standardization of CSR – see M Gobbels, ‘Standards for Corporate Social 
Responsibility’ in J Jonker and M de Witte (eds) The Challenge of Organizing and 
Implementing Corporate Social Responsibility (Palgrave Macmillan, 2006). 
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the practices necessary to take into account their legal obligations and the 

reasonable expectations of their stakeholders. 

The research focuses on the governance structures and practices that enable 

companies to understand and respond to their stakeholders’ needs and the role 

of the board in this process.  The recent move by the ASX to strengthen the links 

between CSR and risk management is noted and yet the research took CSR to be a 

positive strategic issue rather than a method for mitigating risk.  At the time of the 

research, recommendation 7.1 suggested that companies disclose at least a 

summary of their risk management policies for material business risks (described 

in the commentary to include operational, environmental, sustainability, 

compliance, strategic, ethical conduct, reputation or brand, technological, product 

or service quality, human capital, financial reporting and market-related risks).  

Thus disclosures tended to be a general risk management statement.  This may 

change with new recommendation 7.4 which will provide an interesting avenue 

for future research. 

As with previous chapters, in order to come to any conclusions about the 

effectiveness of the ASX Recommendations their intended effect is compared with 

their actual effect.  Table 8.1 below takes the relevant ASX Recommendations, 

makes assumptions about their intended effect, in a narrow sense, and sets out 

the research questions that will be used to measure actual effect.  It incorporates 

the relevant GRI Guidelines noted in Box 8.2 above as important influences on 

corporate behaviour in the area of governance of corporate responsibility.  In the 

absence of national guidance on the kinds of practices companies should use, the 

GRI guidelines tend to fill the gap.  CSR is an area where international soft 

regulation may have more influence than corporate governance guidelines.   
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Aims of Recommendation – intended 
effect 

Underlying assumptions or hypotheses Research Questions – actual effect 

Recommendation 3.1: To encourage 
companies to consider and disclose the 
practices they use to take into account the 
reasonable expectations of their 
stakeholders, as part of their code of 
conduct. 

 

To take into account the expectations of 
stakeholders companies would need to do 
the following: 

 Communicate through relevant 
reporting GRI Guideline 4.12 

 Engage with stakeholders to obtain 
feedback  
GRI Guidelines 4.14-4.17 

 Lead and set strategy - monitor 
progress 
GRI Guideline 4.9 

 Implement strategy – allocate 
responsibility, provide incentives 
GRI Guideline 4.5 

 

RQ 8.1 Which reporting frameworks are 
used to communicate information? 

RQ 8.2 Do companies disclose the 
methods for engaging stakeholders? 

RQ 8.3 Do companies have a board or 
management committee to lead 
sustainability strategy? 

RQ 8.4 Do companies disclose systems for 
implementing CSR strategy? 

RQ 8.5 Do they include sustainability 
factors in remuneration systems? 
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In exploring the effectiveness of the ASX Recommendation 3.1, this chapter draws 

on the following sources of empirical data: 

3. Disclosures made by ASX 50 companies in 2012, published in annual reports, 

sustainability reports and on websites, building on research done for Catalyst 

Australia – constituents of the ASX 50 at the time of data collection are shown 

in Table 8.2;660 and 

4. Interviews with 67 officers of ASX listed companies, conducted in 2006 as part 

of the Dibbs Project (discussed in Chapter 5), more particularly, the answers 

to Question 15, ‘How does the board approach economic, environmental and 

social issues- would mandatory reporting/voluntary guidelines on such issues 

be welcomed?’ and the answers to Question 12, ‘How does the board 

approach the issue of ethical culture?’ 

The methodology for assessing ASX 50 reporting on the governance of 

sustainability used a form of content analysis, whereby each company’s annual 

report, website and any sustainability report (as available end-September 2012) 

were reviewed against a set of objective criteria.  Content analysis is ‘an 

empirically grounded method, exploratory in process, and predictive or inferential 

in intent’.661 Also defined as ‘a technique for gathering data that consists of 

codifying qualitative information in anecdotal and literary form into categories in 

order to derive quantitative scales of varying levels of complexity’.662  It has been 

widely used in studying corporate website communications;663 and in corporate 

responsibility research.664 

                                                           
660  This chapter of my thesis was inspired by my involvement in 2011 with a research 

project commissioned by Catalyst Australia.  I was the lead researcher on this 
project which involved close review of the sustainability reports and websites of a 
sample of twelve large Australian companies. 

661  Krippendorff, above n 577, xvii. 
662  W F Abbott and R J Monson, ‘On the measurement of corporate social 

responsibility: Self-reported disclosure as a method of measuring corporate social 
involvement’ (1979) 22(3) Academy of Management Journal 501-515. 

663  K Paul, ‘Corporate Sustainability, Citizenship and Social Responsibility Reporting’ 
(2008) 32 Journal of Corporate Citizenship 63-78, 67. 

664  R Gray, R Kouhy and D S Lavers, ‘Constructing a research database of social and 
environmental reporting by UK companies’ (1995) 8 Accounting, Auditing and 
Accountability Journal 78-101; S S Taneja, P K Taneja and R K Gupta, ‘Researches 
in corporate social responsibility: A review of shifting focus,  paradigms and 
methodologies’ (2011) 101 Journal of Business Ethics 343-364; A Jose and S Lee, 
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1 BHP Billiton Ltd 26 AGL Energy Ltd 
2 Commonwealth Bank Australia 27 Insurance Australia Group Ltd 
3 Westpac Banking Corp 28 Oil Search Ltd 
4 ANZ Banking Group 29 Coca-Cola Amatil Ltd 
5 National Australia Bank Ltd 30 Stockland 
6 Telstra Corp Ltd 31 News Corporation Ltd 
7 Wesfarmers Ltd 32 GPT Group 
8 Woolworths Ltd 33 QR National Ltd 
9 Rio Tinto Ltd 34 ASX Limited 
10 CSL Ltd 35 WorleyParsons Ltd 
11 Westfield Group 36 Goodman Group 
12 Woodside Petroleum Ltd 37 Sonic Healthcare Ltd 
13 Newcrest Mining Ltd 38 Iluka Resources Ltd 
14 QBE Insurance Group Ltd 39 Incitec Pivot 
15 Origin Energy Ltd 40 CFS Retail Property Trust Group 
16 AMP Ltd 41 Dexus Property Group 
17 Suncorp Group Ltd 42 Mirvac Group 
18 Santos Ltd 43 Asciano Ltd 
19 Brambles Industries Ltd 44 Sydney Airport 
20 Macquarie Group Ltd 45 Computershare Ltd 
21 Orica Ltd 46 Lend Lease Group 
22 Amcor Ltd 47 Crown Limited 
23 Fortescue Metals Group 48 Toll Holdings Ltd 
24 Transurban Group NPV 49 Leighton Holdings Ltd 
25 Westfield Retail Trust 50 Qantas Airways Ltd 

 

This type of methodology has been used recently by Baumann and Scherer to 

examine the implementation of the United Nations Global Compact in five Swiss 

companies;665 and by Morgan et al to examine the embeddedness of corporate 

citizenship in twenty-five Fortune 500 companies.666  Kolk reviewed Fortune 

                                                                                                                                                    
‘Environmental Reporting of Global Corporations; A Content Analysis based on 
Website Disclosures’ (2007) 72 Journal of Business Ethics 307-321, 311. 

665  D Baumann and A G Scherer, ‘MNEs and the UN global compact: An empirical 
analysis of the organizational implementation of corporate citizenship’ (Institute 
of Organisation and Administrative Science, University of Zurich, IOU Working 
Paper No. 114, 2010). 

666  G Morgan K Ryu and P Mirvis, ‘Leading corporate citizenship: governance, 
structure, systems’ (2009) 9(1) Corporate Governance 39-49. 
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Global 250 companies in 2004/05 using a similar set of indicators.667  Jose and Lee 

used content analysis to measure corporate disclosures against various 

environmental categories.668  This work builds on and supports these empirical 

studies.  

The most important part of designing a process of content analysis is in deciding 

upon the coding categories.  Generally, researchers are guided by existing theory 

and the hypotheses they wish to test.  As Srnka and Koeszegi explain, ‘Which unit 

will best serve as the basis for coding and subsequent analysis depends on the 

data and the research objective’.669  The approach of this chapter was to review 

and assess the information published by each company against the following 

criteria: 

1. Communication: voluntary commitment to corporate responsibility 

reporting frameworks 

2. Engagement: methods for engaging with stakeholders 

3. Leadership: governance processes and structures for corporate 

responsibility such as board committees 

4. Implementation: systems and policies for implementation of corporate 

responsibility, particularly integration into remuneration systems 

The design of the research presented in this chapter was assisted greatly by the 

preceding Catalyst project, which acted as a pilot study and permitted a pragmatic 

approach of narrowing and refining the assessment criteria based on the 

corporate information available, so that they would better stand the test of 

reliability.670  This process involved removing any categories that involved 

judgments such as ‘poor, average or good’ and reducing them to ‘yes or no’ 

indicators.  Although this makes analysis of the ‘quality’ of corporate reporting 

                                                           
667  A Kolk, ‘Sustainability, Accountability and Corporate Governance: Exploring 

Multinationals; Reporting Practices (2008) 18 Business Strategy and the 
Environment 1-15. 

668  Jose and Lee, above n 654.  
669  K J Srnka and S T Koeszegi, ‘From Words to Numbers: How to Transform 

Qualitative Data into Meaningful Quantitative Results (2007) 59 Schmalenbach 
Business Review 29-57, 36. 

670  Epstein and King, above n 151.  
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much more difficult, it makes the methodology more robust and the results ought 

to be replicable.  Table 8.3 shows the assessment criteria used for the content 

analysis.   

Factor Indicator Measure 
Communication Voluntary adoption of: 

Global Reporting Initiative 
- Independently checked 
- Application level 

Carbon Disclosure Project 
London Benchmarking 
Group 
UN Global Compact 

Type of sustainability report  
 
 

 
Yes, no 
Yes, no 
A, B or C 
Yes, no 
Yes, no 
Yes, no 
Integrated with financial 
report 
One stand-alone report 
Multiple stand-alone 
reports 

Engagement Identifies stakeholders 
Explains methods of 
engagement  

Yes, no 
Yes, no 

Leadership Board committee  
Senior management committee  

Yes, no 
Yes, no 

Implementation Remuneration scheme 
incorporates non-financial 
measures 
Specifically mentions: 

Safety performance (OHS) 
Environmental performance 
Customer satisfaction 
Employee satisfaction 
Community 

 
Yes, no 
 
Yes, no 
Yes, no 
Yes, no 
Yes, no 
Yes, no 

 

As with Baumann and Scherer the criteria include ‘commitment’ (to voluntary 

initiatives), ‘structures and procedures’ (such as board committees) and 

‘interaction’ (stakeholder engagement) as factors crucial to successful 

organisational CSR implementation.  Morgan et al reviewed a wider range of 

indicators: they looked firstly at board effectiveness, both in terms of general 

structures and processes and also ‘emerging citizenship responsibilities’, namely 
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whether there was (1) a system for engaging with stakeholders and (2) a board 

committee dedicated to CSR.671  Secondly they looked at the operational 

management of citizenship and used similar indicators to this chapter including: 

commitment to leadership of CSR, appropriate CSR disclosure and linkage of CSR 

and remuneration.672  

8.5 Findings 

8.5.1 Communication - Reporting Frameworks 
 

RQ 8.1 – Which reporting frameworks are used to communicate information to 

interested stakeholders? 

On the basis that corporate responsibility in Australia is still essentially voluntary I 

chose to evaluate corporate commitment by looking at which voluntary reporting 

frameworks and benchmarks companies were choosing to apply. As mentioned 

above, the Global Reporting Initiative (GRI) is seen as the primary international 

standard for sustainability reporting and this was confirmed in the sample.  Of the 

50 companies 31 used GRI indicators in their reporting.  Of these, 28 provided a 

GRI index, a reference table which enables the reader to see which guidelines the 

company has disclosed against, and where to find those disclosures. These 

indexes make it possible for an interested reader to find comparable information 

across different companies.   

It must be emphasised that the GRI only provides a reporting framework designed 

to encourage companies to report across a broad range of topic areas: GRI A, B or 

C ratings refer only to ‘application levels’, that is, the extent of reporting (the 

number of guidelines disclosed against). They do not reflect an assessment of the 

quality or accuracy of the reporting.  When an application level has been checked 

by the GRI, this again refers only to the extent of reporting and is not a check of 

quality.  Use of a plus (+) signal indicates that external assurance was used for the 

report, although this is often only for limited aspects of it. The GRI encourages use 

of a GRI index to assist readers in finding information, thereby enabling 

                                                           
671  Morgan et al above n 666 
672  Ibid. 
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comparisons across companies. However, studies have found that when 

companies state that they have reported against a guideline they do not always 

provide all of the information suggested by the guideline.673    

Of the 50 companies in the sample, 15 stated that they reported at an A level, 8 

companies at B level and 5 at C level. Three companies did not specify their GRI 

application level whereas 21 had used external assurance to confirm their 

application level.  In their survey of ASX 200 companies, the Australian Council for 

Superannuation Investors found that 38 companies structured their sustainability 

reporting to the GRI, meaning that they used a GRI index and declared an 

application level (ACSI 2012:5).  They found a strong correlation between size and 

use of the GRI, with 52% of the ASX 50 structuring their reporting in accordance 

with the GRI as compared to only 5% of the ASX 200 (ACSI, 2012).  The thesis 

evidence confirms that it does take a certain level of resources to prepare a CSR 

report, as interviewees commented: 

This year we have aimed to meet the international standard.  It is a 

company-wide approach – you can’t prepare such a thing without the 

support of all the divisions – they’ve all bought into it.  They are 

autonomous divisions but they have all supported the report despite being 

very busy and it being a lot of effort – there is so much data to verify – it’s 

a big job. (Company secretary, ASX 100) 

The major banks now do their big glossy CSR brochures but there’s no way 

we’d do one of those.  We’ll just do investor presentations and use our 

website. (Company secretary, small listed)  

The GRI recommends that companies disclose their involvement in ‘externally 

developed economic, environmental and social charters, principles or other 

initiatives’ and that their disclosures: ‘differentiate between non-binding, 

voluntary initiatives and those with which the organization has an obligation to 

comply’ (Guideline 4.12). Of the 28 companies in the sample producing a GRI 

Index, 24 stated that they reported against guideline 4.12.  Importantly, this 

requires companies to distinguish between compliance with voluntary and 

                                                           
673  Banarra, Labour Practices in Sustainability Reporting: A Review, (18 October 

2010). 
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mandatory initiatives. In reviewing sustainability reports, I found several 

companies that did not make this clear.  For example, many companies 

mentioned Australian government initiatives such as the Energy Efficiency 

Opportunities scheme, the National Greenhouse and Energy Reporting system 

and the National Pollutant Inventory.674 These initiatives have been implemented 

by law, meaning that companies falling within their remit must comply or face 

potential penalties. There were a handful of statements where companies 

mentioned these initiatives in a way that could potentially mislead the reader into 

believing that their involvement was voluntary.   

I looked for evidence of voluntary commitment by companies to three other well-

established initiatives: the United Nations Global Compact, the Carbon Disclosure 

Project and the London Benchmarking Group.   

A positive finding was that 43 out of 50 companies stated they were voluntary 

members of the Carbon Disclosure Project which means that they produce and 

publish a report on their greenhouse gas emissions every year.  On the social side, 

only 16 of the 50 companies stated that they used the London Benchmarking 

Group framework to measure community contributions. Twelve of 50 companies 

had signed up to the UN Global Compact (Figure 8.1).  

 
                                                           
674  See the following websites for more information 

<energyefficiencyopportunities.gov.au >; <www.environment.gov.au/climate-
change/greenhouse-gas-measurement/nger>; www.npi.gov.au. 
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8.5.1.1 Views on mandatory reporting 

Many interviewees in 2006 had a strong view that corporate responsibility ought 

to remain voluntary.  Reasons for this included the fact that certain industries 

were already heavily regulated through environmental, planning or occupational 

health and safety regulation but also that mandatory reporting would lead to a 

focus on compliance rather than more creative solutions.   

We are extremely heavily regulated when we build pipelines and are very 

aware of our social obligations and stakeholders.  It wouldn’t change what 

we do in practice – in our industry we are regulated to death. (Company 

secretary, ASX 300) 

We think the law already allows directors to take CSR issues into account.  

If they don’t take all stakeholders into account they are putting the 

company at risk in terms of its long-term sustainability.  If you mandate it, 

it just becomes another compliance piece which is really dangerous in this 

space.  We kill people (3 so far this year) so you don’t want it to become 

just a tick-box issue which is what would happen if it were mandatory. 

(Company secretary, ASX 100)  

The important finding of this thesis is that this common-sense view of directors’ 

duties is understood and practiced by most directors. They know that for a firm to 

be successful employees must be motivated, communities supportive and 

customers loyal.  In practice, they regularly balance the interests of different 

stakeholders in their decision making.  This is a fundamental part of the role of the 

board and always has been.  Several interviewees in 2006 expressed this view, 

making clear that although the ultimate aim of a corporation remains to be 

profitable, this has to involve taking into account and balancing other stakeholder 

interests: 

Corporate governance is about maximising shareholder wealth.  Yes, 

business has to work in society in the same way as an individual has to 

work in society – it’s a balance.  So we work with the community and with 

our workforce. (Company secretary, ASX 100) 
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It’s about getting a track record of doing a good job so that you can get a 

licence to operate – its enlightened self-interest. (Company secretary, ASX 

100) 

At the end of the day if it’s non-value-adding it’s hard to justify.  Listed 

companies are measured by their financial performance.  If you are not 

performing well financially no-one is going to say: ‘never mind because 

you are a great corporate citizen’.  You wouldn’t last long.  It’s all about 

balance. (Company secretary, ASX 100) 

8.5.1.2 Integrated reporting 

Despite a range of different approaches to sustainability across the companies 

reviewed, there was a clear trend towards increased ‘mainstreaming’ of 

sustainability and signs of its integration into core business strategy. Reflecting 

this increased integration, 36 out of 50 companies had integrated sustainability 

information within their annual report and 27 had a substantial stand-alone 

sustainability report.  Only one company (News Corporation Ltd) had no formal 

reporting on sustainability although there was a section of the company’s website 

dedicated to the company’s ‘global energy initiative’.   

These findings support the conclusions of KPMG (that integrated reporting is the 

next step in the development of corporate reporting.675  In their 2008 survey 

KPMG found that only 4% of the 250 largest global companies had experimented 

with some form of integrated reporting whereas in 2011 the percentage had risen 

to 26%.  The findings also support KPMG’s view that, although companies are 

attempting to integrate their reporting, in the majority of cases this involves a 

dedicated section in the annual report rather than truly combined performance 

reporting, suggesting that integrated reporting is still in an ‘experimental stage’.676  

I followed KPMG’s approach of taking a broad view of integrated reporting 

classing a report as integrated if it included sustainability information.  As KPMG 

comment, many companies only go as far as including a dedicated section on 

sustainability and it is less common to find companies that have taken the extra 

                                                           
675  KPMG, Survey of Corporate Responsibility Reporting (2011). 
676  Ibid 24. 
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step of weaving corporate responsibility information throughout the directors’ 

report.677  

The status of integrated reporting as the next stage of reporting is confirmed by 

the establishment in 2010 of the International Integrated Reporting Committee 

(IIRC) which is leading the development of a globally accepted integrated 

reporting framework.   The Committee states that:  

An integrated report is a concise communication about how an 

organization’s strategy, governance, performance and prospects lead to 

the creation of value over the short, medium and long term. 

The prototype integrated reporting framework encourages companies to report in 

relation to a broad range of ‘capitals’ or resources used and created by the 

organisation.  These include the traditional focus: financial capital but also - 

manufactured capital, human capital, intellectual capital, natural capital and 

relationship (or social) capital.678  The IIRC see the integrated report as a concise 

document that may be supplemented by separate sustainability reports and 

financial statements.  Thus the assessment criteria for this research (integrated, 

stand alone or several reports) were not mutually exclusive and revealed a broad 

range of approaches towards overall reporting.  For example, Commonwealth 

Bank Australia and Westpac Banking Corporation published both an integrated 

report as well as a stand-alone sustainability report. National Australia Bank, 

Telstra, Orica and Oil Search, in addition to publishing an integrated report, 

produced several stand-alone sustainability reports, each providing additional 

information on a particular aspect of sustainability – people, community 

environment etc. Rio Tinto’s main sustainability report was integrated and it had 

not published an individual group sustainability report, but had produced several 

individual reports for specific sites and projects. 

Thus the traditional annual report still exists, as do the comprehensive stand-

alone sustainability reports that became popular ten years ago.  All companies 

now have a website, some of which simply provide electronic copies of the 

published reports, others present information that may summarise or supplement 

                                                           
677  Ibid. 
678  See <www.theiirc.org>. 
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what is in the formal publication.  Sometimes this made it difficult to assess the 

scope of the information available because several sources had to be reviewed: 

perhaps an annual report, an annual review, reports dedicated to specific aspects 

of sustainability (e.g. people, environment or a specific location) as well as 

website information.  Some companies had two corporate websites, one 

consumer-focused and one shareholder-focused. This is potentially confusing for 

a stakeholder interested in sustainability issues, especially if sustainability is dealt 

with differently on the two websites.  

These examples illustrate the various issues faced by companies in communicating 

their efforts towards sustainability, namely (1) how much information should be 

disclosed (2) through what medium; and (3) whether it should be targeted 

towards particular stakeholders.  Targeted reporting (for example Qantas’ data 

book for investors, or Woolworths’ consumer website’s sustainability information) 

may not be the best approach, on the basis that many interested readers will not 

fall neatly into any one category. Although the IIRC framework may assist in 

defining the content of integrated reports there will still be additional information 

that needs to be arranged and presented in a clear fashion – stakeholders are in 

danger of being overwhelmed by annual reviews, financial statements, 

sustainability reports, GRI indexes and a wealth of other information some of 

which is audited, some of which is assured and some of which is simply marketing 

material.  In 2008, Kolk concluded that it was unclear how reporting on 

sustainability governance might best be reported.679  Certainly, companies are still 

experimenting with different communication approaches, each of which has its 

advantages and disadvantages.  International guidance is being progressed on this 

issue and some countries are also providing their own guidance, for example, the 

third edition of the South African Corporate Governance Code includes Principle 9 

on integrated reporting: 

A key challenge for leadership is to make sustainability issues mainstream.  

Strategy, risk, performance and sustainability have become inseparable; 

                                                           
679  Kolk, above n 667. 
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hence the phrase integrated reporting which is used throughout this 

Report.680 

8.5.2 Stakeholder Engagement 
 

RQ 8.2 Do companies disclose their methods of engagement with stakeholders? 

One of the criticisms of dealing with corporate responsibility via a code of conduct 

is that there is often a lack of stakeholder engagement in developing these codes.  

For this reason, codes often follow a standard format and reflect no insight into 

the practical challenges faced by the company and the actual concerns of its 

stakeholders681.   The ASX suggestions as to the content of a code of conduct 

would be subject to this criticism as they suggest companies ‘specify’ and 

‘describe’ their approach to various stakeholders.  In contrast to GRI Guideline 4.9 

the commentary to ASX Recommendation 3.1 does not actually refer to 

engagement or communication with stakeholders.   

Before any company can engage with stakeholders it must first define and identify 

who is included in this term.  A broad definition of stakeholder includes any group 

or individual that can affect or is affected by the corporation.682  This is commonly 

thought to include shareholders, employees, customers, suppliers, local 

communities and those representing the environment, meaning a broad range of 

engagement methods will be necessary:   

Given the varied set of organisational stakeholders, engagement practices 

may exist in many areas of organisational activity including public 

relations, customer service, supplier relations, management accounting 

and human resource management.683 

                                                           
680  Institute of Directors Southern Africa, ‘King Report on Governance for South 

Africa 2009’, 13. 
681  M Painter-Morland, ‘Triple bottom-line reporting as social grammar: integrating 

corporate social responsibility and corporate codes of conduct.’ (2006) 15(4) 
Business Ethics: A European Review 352-364. 

682  Freeman, above n 255. 
683  M Greenwood, ‘Stakeholder engagement: beyond the myth of corporate 

responsibility’ (2007) 74 Journal of Business Ethics 315-327, 318. 
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Like corporate responsibility, academic understandings of stakeholder 

engagement tend to vary depending on the context or background from which 

research stems.  Greenwood lists at least 20 different perspectives found in the 

literature including: risk management, knowledge appropriation, human resource 

management, legitimisation, participation and trust-building.684  Her point is that 

engagement in itself does not amount to responsibility unless the corporation 

actually acts on what they find and ‘balances the interests of legitimate 

stakeholders in a manner in keeping with justifiable moral principles’.685  

Of the 50 companies reviewed in this research, 43 identified their stakeholders 

and, of these, 32 explained the methods used to engage with stakeholders.  

Reporting on stakeholder engagement ranged from a brief sentence, ‘we… will 

continue to engage with stakeholders, improve our performance and drive for a 

sustainable future’ (CSL Limited), to detailed tables clearly describing the use of 

engagement methods such as: customer focus groups, investor briefings and 

input into government policy-making. A wide range of stakeholders were 

identified including, for example, the investment community, shareholders, 

customers, media, business partners, employees, contractors, local and 

indigenous communities, industry associations, suppliers, governments and 

regulators, NGOs, community-based organisations and labour unions.  

Engagement methods described included: letters, email, websites, webcasts, 

internal employee groups, annual general meetings, bi-annual investor briefings, 

meetings with key industry groups, meetings with government representatives 

and initiatives with non-government organisations. 

There was a correlation between those companies claiming to report to a high 

level against the GRI and the amount of information provided on stakeholder 

engagement. Companies claiming to report to application level A+ all set out 

clearly and comprehensively the methods of stakeholder engagement used and 

the topics discussed. Of the 28 companies in the sample using the GRI framework, 

22 reported against all of GRI guidelines 4.14 to 4.17, and five companies reported 

against some of these guidelines. 

                                                           
684  Ibid 319. 
685  Ibid 322. 
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This marks a change from interviewees’ responses in 2006 which tended to 

suggest minimal stakeholder engagement.  Question 23 asked ‘Does the 

corporation have a policy promoting or encouraging stakeholders’ participation in 

corporate governance and does the company provide sufficient information to 

enable them to do so?’  The most common answer was that there was no specific 

policy and engagement with any group other than shareholders only occurred 

where necessary for smooth business operations.   

We engage to the extent we need to in order to get on with our 

stakeholders and ensure and enhance the viability of the business.  We are 

smart enough to realise that and engage with whoever we need to 

whether that means politicians, unions or our neighbours. (Company 

secretary, ASX 100) 

Several participants were of the opinion that you would never choose to engage  

No, why would we want them to tell us how to run our business! 

This leads to one of the limitations of this research which is that voluntary 

reporting can reveal a company’s policy to engage rather than describing actual 

engagement and whether it occurs on a regular basis.  Using in-depth case studies 

as a methodology, Baumann and Scherer found that ‘external stakeholders are 

not integrated on a regular but on a case-by-case basis and most of the time 

interaction takes place in a situation of crisis’.686  This supports Mitchell et al’s 

1997 model of stakeholder salience which argues that stakeholder theory must 

account for power and urgency as well as legitimacy.687  It also supports 

Greenwood’s theory that stakeholder engagement and management do not 

equate to corporate responsibility, rather are a process that may, or may not lead 

to corporate responsibility.688  

In terms of regulatory effectiveness, it seems that the ASX Principles are out of 

date in recommending only one-sided statements of approaches to stakeholders 

                                                           
686  Baumann and Scherer, above n 657, 30. 
687  R K Mitchell, B R Agle and D J Wood, ‘Toward a Theory of Stakeholder 

Identification and Salience: Defining the Principle of Who and What Really 
Counts’ (1997) 22(4) Academy of Management Review 853-886. 

688  Greenwood, above n 683. 
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rather than suggesting engagement with stakeholders and disclosure of the 

methods, frequency and outcomes of engagement as do the GRI guidelines. 

8.5.3 Leadership - Committees  
 

RQ 8.3 – Do companies have a board or management committee to lead 

sustainability strategy? 

Like any other aspect of corporate governance, implementing sustainability 

strategies requires clear leadership as well as structures and processes that 

ensure plans are properly developed, monitored and implemented.  Academic 

research on the topic of leadership of sustainability, as opposed to leadership in 

general, is only in its early stages: 

…studies are only beginning to surface which identify real leadership 

practices, systems, and processes that organisations have used to 

effectively face the challenges posed by moving towards more socially 

responsible business operations on a global scale. Most of the small body 

of existing research is qualitative, exploratory, or case study research 

(e.g., Kakabadse and Kakabadse, 2007). These types of studies, often 

using grounded theory methods (Glaser and Strauss, 1967), are 

appropriate as we collectively begin to grapple with these questions, 

given that we do not yet understand the nature of ‘‘socially responsible 

leadership’’ or even whether effective leadership takes on new qualities 

or forms in a context of driving toward sustainability.689 

Leadership is essential if sustainability is to be truly integrated into core business 

strategy and this is true both at board level and below: 

For corporate citizenship to be effective – ensuring that a company 

minimizes harm and maximizes benefits through its activities and, in so 

doing, takes account of and is responsive to a full range of stakeholders - 

leadership is required at every level of an enterprise. This places new 

demands on Boards of Directors to shape and govern citizenship in 

                                                           
689  Van Velsor, above n 721. 
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companies and calls for robust management structures and systems to 

integrate citizenship into the operations of a firm. 690 

The approach taken by a company has to be guided from the top with clear 

strategic goals, policy framework and priorities.  Morgan et al found ‘that while 

corporate Boards are assuming more responsibility for oversight of conduct and 

taking account of specific social and environmental issues, citizenship is not yet 

fully embedded into Boards or the operating structures and systems of most 

firms’.691 

Werther and Chandler outline a strategic approach to sustainability as involving 

four components:  

 a sustainability perspective is incorporated into the strategic planning 

process; 

 any actions taken on sustainability are directly related to core operations; 

 stakeholder perspectives about social and environmental issues are 

incorporated; and 

 the focus of activities is medium to long-term, not short-term.692  

To be truly strategic companies need robust governance structures and processes 

that permit sustainability-related information to flow into strategic planning at 

board and executive level.  A committee dedicated to sustainability can provide a 

framework within which this can occur and can ensure that engagement 

processes (with both internal and external stakeholders) are relevant in the 

context of wider business strategy. 

Several companies explicitly stated that they had a new sustainability strategy or 

method of reporting for 2010/11, demonstrating the timely nature of the 

research. There is definitely an increasing awareness of the expectation that 

sustainability ought to be managed more formally. However, the type of 

                                                           
690  G Morgan, K Ryu K, P Mirvis, ‘Leading corporate citizenship: governance, 

structure, systems’ (2009) 9(1) Corporate Governance 39, 40. 
691  Ibid. 
692  W B Werther and D Chandler, Strategic Corporate Social Responsibility: 

Stakeholders in a Global Environment (SAGE Publications, 2nd ed, 2011) 40. 
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information in the published material on sustainability governance varied greatly 

both in quality and quantity. Some focused on the business case for sustainability 

and the strategic business drivers. Others focused on the company’s chosen 

priority areas, or a unifying code of conduct. Some discussed organisational 

structures such as board or management committees.  

There is a clear need for more research to better guide companies as to what it 

means to provide good governance and leadership for corporate responsibility.  

Some companies simply stated in their corporate responsibility section that they 

practiced good corporate governance demonstrating that they did not understand 

the emerging concept of governance of corporate responsibility.  However, the 

more progressive companies appear to be putting in place procedures and 

frameworks to ensure sustainability is embedded across their organisation.  

Governance of corporate responsibility is not simply a matter of a responsible 

company having corporate governance systems in place but that they have 

specific systems for sustainability governance.  Kolk’s research conducted in 2004, 

found these sorts of structures and systems just starting to emerge in some of the 

world’s largest companies, particularly those in Japan and Europe.693. 

It now seems that this practice of embedding sustainability governance is 

becoming more widespread.  Of the ASX 50 companies, 22 disclosed that they had 

a board committee dedicated to sustainability, six had a dedicated senior 

executive committee, three reported they had a dedicated network of managers; 

and this left nineteen with no formal dedicated sustainability committee, even 

though many of these did have other structures and processes in place for 

managing their sustainability strategies (see Figure 8.3).  Of the 28 companies in 

the sample that produced a GRI index, 24 stated that they reported against GRI 

Guideline 4.9. 

                                                           
693  Kolk, above n 659, 17. 
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The names of the dedicated board committees varied – twelve actually included 

the word sustainability in their title; eleven were called health, safety and 

environment committees or similar; and three had corporate responsibility in the 

title.  These labels were not mutually exclusive, for example, AGL Energy’s ‘Safety, 

Sustainability and CSR Committee’ would fall into all of these categories.  

The decision as to whether a company had a ‘dedicated’ sustainability committee 

was not always easy to make.  For example, on the borderline was IAG and its 

‘nomination, remuneration and sustainability committee’ which perhaps covered 

rather too many other important functions to be truly ‘dedicated’.  Another 

committee difficult to place was Dexus Property’s ‘risk management and 

sustainability’ committee which, despite having sustainability in the title, 

appeared to have a role much like any other risk committee.  As a comparison, 

ANZ specifically stated that its nomination committee had responsibility for 

sustainability without putting this word in the title; Westpac had recently 

disbanded its sustainability committee to give responsibility to the full board; and 

Westfield gave a full description of reporting lines for the individuals responsible 

for Australian sustainability strategy without actually having a committee.   

My decision was to base categorisation on the committee titles rather than make 

potentially subjective judgments about the real role of committees based on the 

Board 
44% 

Executive 
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Network 
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None 
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limited information in published reports.  The existence of a committee is only 

one indicator of the use of governance mechanisms to lead sustainability.  A full 

understanding of how companies lead, monitor and implement their strategies 

requires more in-depth qualitative analysis.  The use of form rather than 

substance was justified further on the basis that, companies’ descriptions of the 

role of their board committees, where provided, demonstrated a wide spectrum 

of functions covered by these committees.   

At the bottom of the spectrum were three companies that gave no explanation of 

the role of the committee, thus categorisation was based only on the committee 

title (Origin, QR National and Crown).  For seven companies, it was clear from the 

role description of the committee that it was primarily a compliance committee 

and perhaps not concerned with overall sustainability strategy. This suggests that 

these companies are still in Dunphy et al’s compliance phase of sustainability – 

that the board role is primarily monitoring rather than strategy-setting.694  

Compliance with health and safety legislation has long been a priority in the 

mining and oil and gas industries, particularly at board level as directors can be 

personally responsible.  As one interviewee in 2006 commented: 

With OHS, there is responsibility for directors if there are deaths on site.  

The regulation means it’s a very serious issue.  We’ve not reported well in 

the past, very light, but we are thinking what we might do in future and 

how we might be able to pull stats out of the business. (Company 

secretary, ASX 100) 

Thus, health and safety committees are not a new phenomenon but are perhaps 

being re-branded to include a broader range of issues.  Yuan et al include this 

‘relabelling’ phenomenon as one of their seven patterns of CSR integration.695  

They recognise that in some cases, this can represent a convenient way to put 

forward a more positive image of the firm without any real changes in 

substance.696  Moving up the spectrum there were four similar health, safety and 

environment committees where broader sustainability issues had been expressly 

                                                           
694  D Dunphy, A Griffiths, A and S Benn, Organizational change for corporate 

sustainability (Routledge, 2nd ed, 2007). 
695  W Yuan, Y Bao and A Verbeke, ‘Integrating CSR initiatives in business: An 

organizing framework’ (2011) 101 Journal of Business Ethics 75-92.  
696  Ibid 84. 
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added on to their compliance mandate (BHP, Coca Cola, GPT, Qantas, IAG).  This 

was sometimes only evident because more information had been given about the 

actions of the committee during the year.  Lastly, seven companies were placed at 

the top of the scale in terms of having a board committee with a focus on overall 

sustainability strategy and broad policy issues, even if compliance also featured in 

their list of responsibilities.  These companies might be said to have reached 

Dunphy et al’s strategic proactivity stage of sustainability.697  This is a significant 

development considering that in 2007 Kakabadse and Kakabadse in interviews 

with 42 board members (albeit from only four companies) found that ‘one 

strongly held perspective of UK and US participants is that CSR has no place in 

boardroom discussions’.698  This was in contrast to French and German board 

directors who considered CSR crucial as a strategy for stakeholder engagement.699  

Interestingly, all of the six companies in the sample with executive (rather than 

board) committees dedicated to sustainability would also fall at the top of the 

spectrum.  These companies were ANZ, NAB, Telstra, Brambles, Macquarie and 

Amcor and their executive committees were described in terms of having a 

strategy-focus, some explained reporting lines and co-ordinated implementation 

processes for sustainability across the organisation – these appeared as the most 

advanced sustainability leadership bodies.  Further research exploring company 

motivations in setting up committees would be valuable, particularly why some 

decided to have a committee at management rather than board level and the 

consequences this may have in terms of stakeholder representation. 

Companies describing a committee or network for sustainability below senior 

executive level also appeared advanced in their thinking.  These committees 

comprise representatives from different business units or locations who meet 

regularly to improve awareness and ensure consistency in the implementation of 

sustainability strategies across a large organisation (Westfield, CSL, Mirvac).  Case-

study research would be valuable to assess whether these committees represent 

a bottom-up process of sustainability strategy-development or are simply 

concerned with implementation of specific initiatives.  

                                                           
697  Dunphy et al, above n 699. 
698  A Kakabadse and N Kakabadse (eds) CSR in Practice: Delving Deep (Palgrave 

Macmilllan, 2007). 
699  Ibid 196. 
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8.5.4 Implementation – Remuneration incentives 
 

RQ 8.4 – Do companies include sustainability factors in remuneration systems? 

Several interviewees in 2006 commented on the importance of company leaders 

enforcing policies on business ethics and responsibility: 

The board sets the tone just by the way it operates - through the messages 

management get from the board regarding its tolerance for sailing close 

to the breeze.  There was a wonderful example a couple of years ago…. He 

was a very talented person and had done it for the right motives - the 

manager here was wringing his hands over it but the CEO had no 

hesitation in immediately sacking him.  It sent a very powerful message.  

You can say all you like in codes but that got round in milliseconds.  He 

may have been a good performer but he did the wrong thing. (Company 

secretary, ASX 100) 

We have a code of ethics and conduct but you can write all you like, at the 

end of the day it’s about leadership and rewarding appropriate behaviour 

and not rewarding inappropriate behaviour. (Company secretary, ASX 

300) 

Implementation of top-led CSR strategies is another area where there is a lack of 

both academic theory and practical guidance.700  As Maon et al comment, ‘a 

framework has yet to be offered that integrates the development and 

implementation of CSR into the organization’s strategy, structure and culture’.701  

One of the reasons for the lack of guidance on CSR implementation is that it can 

have a very different practical meaning for every company.  This was the reason 

some interviewees in 2006 were against mandatory reporting on CSR: 

                                                           
700  A Lindgreen, V Swaen and F Maon ‘Introduction: Corporate Social responsibility 

Implementation’ (2008) 85 Journal of Business Ethics 251-256, 252. 
701  F Maon, A Lindgreen and V Swaen, ‘Designing and Implementing Corporate Social 

Responsibility: An Integrative Framework Grounded in Theory and Practice’ 
(2009) 87 Journal of Business Ethics 71-89, 73. 
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Because companies are so diverse I think we’d struggle with mandatory 

reporting.  However, you clearly have to address the issue when there is 

such public interest. (Company secretary, ASX 100) 

The other difficulty is that one size doesn’t fit all e.g Westpac’s 

sustainability report looks nothing like ours – even across the same 

industry they are all very different.  To mandate it to fit all would be really 

difficult. (Company secretary, ASX 100) 

Because the practicalities of CSR are unique to each company, this chapter 

focuses on generic processes and structures governing the development and 

implementation of corporate responsibility rather than specific environmental or 

social goals.  The implication is that by integrating corporate responsibility into 

existing corporate governance systems, companies have a mechanism to develop, 

implement, monitor and improve their corporate responsibility strategies.  

Leadership of CSR strategy can only have practical effect if the strategies decided 

upon are followed through and implemented at operational level.  As discussed 

above, the first hurdle in implementing CSR is deciding what it is.  As Lindgreen et 

al point out: 

CSR, then, is not a single comprehensive activity but rather a bag 

consisting of many different activities that an organization can select 

among.702 

As a consequence of the ambiguous nature of CSR there is very little guidance on 

how it should be implemented: 

Specifically, practitioners lack guidance on various CSR implementation 

issues including architecture; management; building and maintenance; 

repositioning; communication; and performance measures.703  

Methods for measuring sustainability performance are also in the early stages of 

development and yet companies are beginning to measure and use the 

information gathered for decision-making, external communication and to 

encourage improvement internally: 

                                                           
702  Lindgreen et al, above n 700. 
703  Ibid, 252 
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…there is recent evidence that some organisations are using the data they 

collect in the course of preparing their sustainability report and internal 

reports on social and environmental impacts to monitor performance and 

reward managers and that such data is informing corporate planning and 

decision-making.704  

This is the key to implementation of CSR: setting targets and developing ways to 

measure progress against those targets.  Many of the initiatives that are included 

in the assessment of commitment, such as the Carbon Disclosure Project and the 

London Benchmarking Group, are designed to assist and set standards for 

measurement of progress, a vital step to enable ongoing improvement. 

Nevertheless, the implementation of corporate sustainability remains challenging, 

particularly horizontal integration of different topics.705  

Companies’ disclosures were reviewed for information on how they implement 

their sustainability strategies.  There was wide variation in the amount and type of 

information provided.  Some companies, such as Orica, offered significant detail 

on the policies, standards and management systems used to implement 

sustainability practices across the company. Others, such as BHP referred to the 

existence of such policies, for example, ‘HSEC group level documents’, without 

giving detail of their content. Foster’s Group had a somewhat different approach, 

referring less to processes and more to the human resources aspects of 

implementation, for example, the development of business unit leaders for 

sustainability and employee training. 

Companies’ disclosures illustrate the broad range of issues that can fall within the 

concept of sustainability and the impossibility of trying to provide generic 

guidance for the practical implementation of sustainability.  Instead of focusing on 

exactly how sustainability is implemented I decided to examine the incentives in 

place for implementation of sustainability.  On the basis that each company had 

set a sustainability strategy and communicated it to managers the next step 

would be to incorporate this strategy into the company’s remuneration scheme.  

Each company’s remuneration report was reviewed to find out if executive 

                                                           
704  C A Adams and G R Frost, ‘Integrating sustainability reporting into management 

practices’ (2008) 32 Accounting Forum 288-302, 289. 
705  Yuan et al, above n 695,76. 
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remuneration was tied to non-financial performance indicators.  Berrone and 

Gomez Meja note that ‘the academic community has largely neglected the link 

between social issues and managerial pay’.706  This is still the case despite 

widespread belief that short term compensation schemes contributed to the 2008 

global financial crisis.707  

GRI Guideline 4.5 suggests that companies should disclose the linkage between 

senior executive’s remuneration and the organisation’s performance, and 

expressly states that this should include social and environmental performance.  

Of the 28 companies publishing a GRI index, 24 stated that they had reported 

against this guideline.   

Overall, a significant 94% of the sample, or 47 of the 50 companies stated that 

they incorporated non-financial performance in their remuneration schemes, 

usually in the short-term incentive (STI) plan. However, it was often unclear as to 

what the non-financial indicators were, and the proportion of remuneration 

dependent on them. In many cases, it seems likely that the percentage of total 

remuneration dependent on these factors may be a very small component of total 

remuneration and therefore unlikely to be a significant motivator for employees.  

This was also noted in Adams and Frost’s study: 

Occupational, health and safety targets are now built into the employee 

share plan based on the organisation meeting specific targets. Specific 

aspects of social and environmental performance are also built into the 

performance evaluation of the relevant managers, although the impact 

may be limited since profit remains the predominant determinant of the 

bonus.708  

Linking sustainability performance with remuneration is gaining attention as a 

way to monitor and encourage implementation as targets influencing executive 

bonus packages tend to direct attention.  Longitudinal research into this 

phenomenon would be interesting as it seems likely that this is a relatively new 

                                                           
706  P Berrone and L R Gomez-Mejia, ‘Environmental Performance and Executive 

Compensation: An Integrated Agency-Institutional Perspective (2009) 52(1) 
Academy of Management Journal 103-126., 961. 

707  Clarke, above n 58. 
708  Adams and Frost, above n 704, 297. 
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development and companies are still grappling with how to measure non-financial 

performance.  Morgan et al in their 2009 study of 25 Fortune 500 companies 

across five industry sectors found ‘brief to no disclosure’ on ‘employee 

compensation linked to corporate responsibility goals and targets’ across all 

sectors, commenting: 

there is scant evidence in this sample that firms are linking citizenship into 

their performance appraisal and compensation systems. Interestingly, 

many feel that this is the missing component of the citizenship integration 

puzzle. Over 60 percent of respondents of an Ethical Corporation 

Magazine (2003) survey, for example, believe that management 

compensation linked to citizenship performance is among the top three 

strategies to more effective management of corporate citizenship.709 

In their interviews conducted in 2003-2004 Adams and Frost found companies 

just starting to use balanced scorecards in assessing executive remuneration - one 

British company had ‘…moved away from assessing managers’ performance 

against financial KPIs and adopted a companywide balanced scorecard which has 

sixteen measures on it, three of the four quadrants of which relate to non-

financial issues. Performance against these measures is linked to their 

remuneration’. 710   This research finds many companies using this approach, 

particularly in service industries. 

Across the 47 companies in this research who stated that they linked non-financial 

performance to executive remuneration there was a wide range in the level of 

detail on how this was done. For example, QBE Insurance states, ‘Our 

remuneration framework is designed to drive the achievement and 

outperformance of financial and non-financial targets’, without giving further 

explanation.  Oilsearch explains that short-term incentive plan hurdles are based 

on:  

Corporate performance against operational metrics which include: safety; 

production; costs; increases in hydrocarbon reserves under development; 

and Transformational metrics which include: acquisition of new 

                                                           
709  Morgan et al, above n 666, 45. 
710  Adams and Frost, above n 704, 295. 
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hydrocarbon resources and progress towards commercialisation of 3C gas 

reserves. 

Here there is no explanation of how the single mention of safety is balanced 

against the multiple mentions of an array of potentially conflicting production 

focused metrics, or how much of short-term incentive is dependent upon it.  It is 

important to note that non-financial indicators do not necessarily equate directly 

to corporate sustainability indicators and can include measures such as 

production volumes.  As Fortescue metals points out in relation to their short-

term incentive scheme, ‘Of the performance objectives listed above, Cost per 

tonne shipped and Relative TSR would be considered “financial” and tonnes 

shipped, safety and target percentage of reserves mined would be considered 

“non-financial” objectives.’ 

Thirty two companies, that is 64%, gave specific information on the weighting of 

non-financial performance indicators and the amount of remuneration at stake.  

This ranged from a possible 60% of STI at AGL to 10% at Iluka (plus potential 

sustainability-related individual objectives).  It was common for the percentage to 

vary depending on each individual’s role and their capacity to influence relevant 

non-financial measures.  Sometimes non-financial indicators made up an 

unspecified proportion of the ‘individual objectives’ for each executive. 

In terms of the type of non-financial indicators used to measure sustainability 

performance, I chose to assess companies in terms of their inclusion of five areas: 

safety, employee engagement, customer satisfaction, environment; and 

community.  Of these, the three most common areas of corporate sustainability 

to be linked to executive remuneration were occupational health and safety, 

employee satisfaction and customer service with environment and community 

being less common (see Figure 8.4).  There were of course other sustainability 

issues linked to remuneration, for example, Sonic Healthcare focused on culture, 

risk management and external reputation. 
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Twenty six companies included occupational health and safety as a non-financial 

performance indicator.  Unsurprisingly, this was often a focus for mining or 

industrial companies.  For example, Rio Tinto explains that: 

Health and safety key performance indicators (measured in relation to all 

injury frequency rate (AIFR), Significant Potential Incidents (SPI) and Semi 

Quantitative Risk Assessment (SQRA)), comprise 17.5 per cent of the 

short-term incentive plan for executives. The extent of the impact of a 

fatality on the STIP score for all executives is based on an assessment by 

the Committee of the impact of leadership, individual behaviour and 

systems in the incident. For some executives, where relevant, an 

additional proportion of their individual objectives under the STIP are 

linked to safety objectives. 

Westpac explains that 10% of STI is linked to safety which is measured in terms of 

the Lost Time Injury Frequency Rate (LTIFR).  The company states that ‘the health 

and safety of our employees continues to be a priority for us and our LTIFR 

improved by 25% this year, outperforming our target’.  
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AGL’s remuneration report goes into impressive detail and demonstrates the 

detailed measuring and target-setting that is required to include these issues in 

remuneration schemes: 

99% of all specific safety action plans for 2011/12 were completed. 

However in terms of lagging indicators the Lost Time Injury Frequency 

Rate for 2011/12 was 4.2 compared to 2.1 for 2010/11 and the Total 

Injury Frequency Rate (TIFR) for 2011/12 was 6.6 compared to 5.0 for 

2010/11. These results were not in line with our safety targets of 100% 

completion of our safety action plans and TIFR target of 4.0. Short-term 

incentive plan payments were adjusted downwards accordingly. 

Clearly it is a good thing for a company to want to make the workplace safer 

however it is easy to be sceptical about the motives.  Firstly there are strict 

penalties for breach of occupational health and safety laws and, as one 

interviewee mentioned, there are also cost implications: 

OH&S is the first topic on the board papers each month.  We use 

measures – lost time, injuries - and report all that to the board – it affects 

the workcover premium etc… 

Almost as common was linking remuneration to customer service: twenty-four 

companies gauged customer satisfaction. For example, a performance indicator at 

Suncorp was to ‘improve external confidence in the Suncorp Group and 

achievement of target customer satisfaction’.  ANZ explain that their aim in this 

category is ‘to achieve top quartile customer satisfaction scores in each business 

based on external surveys’. 

There were also 25 companies describing a link between employee satisfaction 

and executive remuneration.  The most common measure used was an employee 

engagement survey; however some companies went further.  For example, 

Stockland set and disclosed numerical targets for reducing employee-initiated 

turnover; increasing employee engagement; and increasing women in 

management roles.  It then disclosed its progress in relation to each target. 

Only eight companies used environmental impact as a performance indicator and 

it was often difficult to see how this was measured, for example Woolworths 
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stated that STI was based on a measure that includes ‘Enhancing Woolworths’ 

public image and reputation in community involvement, government relations, 

environmental sustainability and regulatory compliance’.  Iluka was more precise 

referring to ‘level two and above environmental incidents’ as presumably 

impacting negatively on remuneration. Only three of the 50 companies linked 

executive remuneration to community issues.  In all cases this was a weak link 

with community matters included within a bundle of other indicators.   

Clearly more guidance is required on how these disclosures should be framed and 

the level of detail required. A statement confirming linkage between a 

performance measure and remuneration is not very helpful unless the nature and 

extent of that link is explained. These findings highlight an important area for 

further research: to identify the extent to which sustainability performance 

influences total remuneration. Such research would assist boards, shareholders 

and stakeholders in the development of more meaningful incentive and disclosure 

systems. 

8.6 Summary of Chapter 8 

Corporate responsibility is an area where the direct influence of the ASX 

Corporate Governance Principles on corporate behaviour has been weak.  This is 

partly by design: the ASX chose not to incorporate corporate responsibility 

reporting into its mandate after consultation in 2006 due to lack of business 

support and has included it only in risk management in 2014. Indeed, Australian 

institutions have been remarkably passive on the issue with law reform 

consistently rejected despite legal changes overseas.  Nevertheless, large 

Australian corporations have developed strategies surrounding sustainability and 

corporate responsibility and most provide comprehensive reporting on these 

strategies.  This is an area where behaviour has voluntarily developed much 

further than anything suggested in the ASX corporate governance code due to a 

mix of changing stakeholder expectations and international initiatives.  

Interviewees in 2006 commented on the effect of changing stakeholder 

expectations: 

The social aspect is an issue for all mining companies and is often raised 

by NGOs.  China has become much more environmentally conscious in the 
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last few years.  When we meet with officials environmental issues are 

always discussed.  It’s only been in the last 3-4 years. (Company secretary, 

ASX 100) 

As for mandatory reporting – you don’t need it.  There is real peer pressure 

to have CSR from the rest of the globe.  Society takes it seriously – global 

warming etc. (Company secretary, ASX 100) 

The aim of the research described in this chapter was to assess how effective the 

ASX recommendations have been in encouraging companies to develop and 

disclose structures and processes for governing their sustainability strategies.  The 

conclusion is that in the largest Australian corporations, corporate responsibility 

has developed far beyond the ASX recommendations which suggest a company 

describes its approach to stakeholders in a code of conduct (Recommendation 

3.1) and takes account of stakeholder interests in risk management (Principle 7).  

There may have been some impact on companies when the first edition of the 

Principles was published in 2003 but ten years later, the guidance provided by the 

ASX Principles on corporate responsibility is out-dated and arguably having no 

effect on company behaviour in this area.   

The company reports reviewed in this research suggest that significant progress is 

being made by large listed Australian companies towards integrating sustainability 

into core business operations. This is an international trend, promoted and guided 

by institutions such as the Global Reporting Initiative, United Nations Global 

Compact and International Integrated Reporting Committee.  It reflects a much 

closer integration of corporate governance and corporate responsibility and a 

more strategic approach to corporate responsibility.  As Bryan Horrigan 

comments, ‘neither organisations nor individuals are likely to take corporate 

social responsibility seriously as part of their core business unless it is effectively 

integrated within corporate governance’.711  Corporations that want to be at the 

forefront of corporate responsibility reporting are looking to these types of 

international initiatives for guidance as there is little available in Australia. 

                                                           
711  Horrigan, above n 380. 
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Company reports suggest that many large Australian companies are entering a 

phase of strategic proactivity in relation to sustainability.712 The existence of 

board and senior management committees dedicated to sustainability is evidence 

of a movement of corporate responsibility away from public relations and into 

core business strategy.  It suggests that large companies are starting to lead 

sustainability initiatives from the top.  This is a new development and one that 

was the focus of the Australian Centre for Corporate Governance’s 2013 report on 

the State of CSR in Australia and New Zealand.713  However, this report suggested 

that most CSR practitioners doubt the quality of leadership in their organisation.   

Of course, a degree of caution must remain when basing conclusions on voluntary 

reporting.  As described by Yuan et al, some CSR activities may only comprise 

relabeling of existing activities or the addition of peripheral practices.714  Only in-

depth case study research is likely to reveal whether companies are truly 

embedding CSR within their core business strategy and how successful this is in 

terms of improving long term value.  Nevertheless, the finding that non-financial 

indicators are being included in executives’ short term incentive payments 

suggests a form of integration not seen before.  

Overall there appears to be a developing acceptance amongst large corporations 

that efforts towards improved corporate sustainability are not only expected but 

are of value to the business.  One interviewee commented in 2006 that, ‘there is a 

lot of evidence that the move to sustainability rather than compliance, has been 

value-added’.  It could be suggested that these findings are evidence of a 

managerial shift away from a strict shareholder primacy understanding of the 

corporation towards a more stakeholder-orientated view, albeit in very market 

constrained circumstances.  Although institutional investors are becoming more 

alert to what they term environment social and governance (ESG) issues, this too 

is a relatively new phenomenon as one interview with a financial sector company 

in 2006 revealed: 

                                                           
712  Dunphy et al, above n 694. 
713  ACCSR, The State of CSR in Australian and New Zealand Annual Review 

2012/2013 available at http://www.accsr.com.au/html/stateofcsr.html  
714  Yuan et al, above n 695. 
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We recently looked at investment decisions and said we would develop 

guidelines for the managers on social and environmental issues.  It has not 

been a burning issue but has been elevated.  The action list will remain 

before the committee until something gets done.  Clearly you want 

guidelines for the manager or else they will be looking purely at IRR 

(investment rate of return). 

It is a shame that the second edition of the ASX Principles took away corporate 

responsibility as a separate principle and parcelled it into the general code of 

conduct.  This was in contrast to what was happening in other parts of the world.  

Painter-Morland pointed out that: 

The second South African King Report on Corporate Governance (King II), 

promulgated in March 2002, set itself apart from many other governance 

regulations in succeeding to bridge the gap between CSR and good 

governance.715 

The third King report on corporate governance published in 2009 went further 

with a focus on leadership, sustainability and corporate citizenship.716  

Unfortunately, despite some debate on the issue, the third edition of the ASX 

Principles has not made significant moves towards integrating corporate 

governance and CSR, the only addition being the recommendation to include 

material CSR risks within risk management disclosures.  It is certainly time for the 

Australian approach to corporate responsibility to be updated.  Nearly a decade 

has gone by since the PJC report concluded that it was too early to recommend 

the GRI as a standard for Australian companies.717  

Corporate responsibility is not a static element of the organisation. Good practice 

has come about in large part because of action by various stakeholders and 

regulators, or because companies have received bad publicity from some neglect 

of their corporate responsibility. This means that the practices of companies may 

improve or deteriorate depending on the level of volatility in their industry sector, 

the direction and calibre of their leadership and/or the degree of government 

                                                           
715  Painter-Morland, above n 681. 
716  King, above n 680, 11. 
717  PJC report, above n 48, xvi. 
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intervention.  Indeed, the latest ACSI survey of sustainability reporting concludes 

that improvements over the last five years have only been minor.718  We still do 

not fully understand the causes and incentives behind companies’ sustainability 

strategies and thus in circumstances where action is voluntary the situation is far 

from stable:  

More research is needed to explore to what extent CSR efforts are 

initiated as a result of outside pressures, formal top down strategy 

setting, grass roots initiatives from employees or middle managers, or 

other sources, and what kinds of catalysts are most effective in creating 

culture and systems change.719  

Despite more measuring of sustainability performance, the voluntary nature of 

disclosure can still result in a tendency to report only the favourable numbers, 

with companies withholding any information they think might reflect badly on the 

organisation.720  This means that we still need to retain a level of scepticism when 

reading sustainability reports.   True corporate accountability for sustainability 

may require tougher regulation to ensure both good and bad information is 

revealed, or at least a statement by the chief executive officer that disclosure is 

‘true and fair’ akin to that required for financial reporting. Certainly, this is an area 

where guidance and recommendations can lead to more consistent and 

comparable disclosures, as demonstrated by the Global Reporting Initiative.  

The research presented in this chapter provides a snapshot of some of the 

practices currently being employed in large Australian companies to govern and 

manage their sustainability strategies.  This information can be used to better 

understand the state of play of corporate responsibility and can inform the debate 

on whether stronger regulation would be of value in this area.  The research 

provides empirical evidence of developing norms in the area of corporate 

sustainability and the influence of international soft law on corporate behaviour.  

It contributes to corporate governance theory by providing evidence that 

supports a shift towards a stakeholder or ‘social entity conception’ of the 

                                                           
718  ACSI, above n 620. 
719  E Van Velsor, ‘Introduction: Leadership and corporate social responsibility’ (2006) 

9(1) Corporate Governance 3-6, 5. 
720  Adams and Frost, above n 704, 297. 
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corporation.721  By putting in place governance structures and processes for CSR, 

companies are better able to take stakeholders’ interests into account in their 

strategy development and to monitor and report on progress towards greater 

corporate sustainability. 

These findings suggest that, if we wish to encourage and continue the trend 

towards corporate sustainability there is a need for regulatory guidance on the 

governance of sustainability to improve both practice and reporting in this area. 

Even though both the CAMAC and PJC reports rejected law reform they did 

suggest further research and monitoring of the situation.  The time is now ripe for 

further review on the basis that, ‘gaps in the Australian law on directors’ duties 

result in poor guidance to directors on their proper response to social expectation 

and stakeholder claim, discourage corporate social responsibility initiatives and 

deny directors the clarity of protection from liability that they are entitled to 

expect’.722 

No governance process can be entirely failsafe. As this research was conducted, 

several of the companies in the sample received negative publicity for various 

reasons, for example, chemical giant, Orica was very slow to alert the public about 

a serious spill from a major plant; and a dispute between the airline, Qantas, and 

its workforce escalated to national significance following the grounding of its 

aircraft. Despite these events, the value of good governance and leadership is 

well-proven for providing the structures and processes needed to guide a 

company through the intense pressures of the business cycle. As sustainability 

becomes more integrated into business strategy it must also be integrated into 

existing corporate governance systems: 

corporate governance is gradually becoming a framework for ensuring the 

public interest in business as well as structuring the procedures by which 

                                                           
721  M M Blair, ‘Ownership and control: Rethinking corporate governance for the 

twenty-first century’ in T Clarke (ed) Theories of corporate governance: The 
philosophical foundations of corporate governance (Routledge, 2004). 

722  Redmond,, above n 51, 339. 
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a company demonstrates its good citizenship and commitment to various 

constituencies.723 

The findings of this research provide limited support for the emerging theory of 

corporate citizenship as a process of implementing a social contract between the 

organisation and the community in which it operates.724 A combination of good 

governance, strategic management and stakeholder engagement is required if a 

company is to find this balance most effectively, not only for the long-term 

sustainability of its operations but also for its ongoing legitimacy within the 

community.  

The research described in this chapter provides a snapshot of the corporate 

responsibility practices of fifty Australian companies as well as an insight into 

likely future trends. This study contributes to the increasing body of knowledge of 

corporate responsibility implementation in large, economically influential 

organisations. It also shows how corporate responsibility remains a work-in-

progress; and an ongoing challenge for companies to implement well and 

credibly.  More research is needed to explore the options surrounding 

implementation systems for sustainability, particularly how to incorporate non-

financial performance indicators into remuneration policy. Companies also need 

more guidance on how to lead and govern sustainability, including how to 

integrate this with existing corporate governance systems.  Table 8.4 summarises 

the findings of this Chapter. 

 

                                                           
723  A G Gill, ‘Corporate governance as social responsibility: A research agenda’ (2008) 

26 Berkley Journal of International Law 452-478, 455. 
724  E Garriga and D Mele, ‘Corporate social responsibility theories; Mapping the 

territory’ (2004) 53 Journal of Business Ethics 51-71, 56; T Donaldson and T W 
Dunfee, ‘Precis for ties that bind’ (2000) 105 Business and Society 436-444. 
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Research Questions – actual effect Findings Conclusions and Recommendations 

RQ 8.1 Which reporting frameworks are 
used to communicate information? 

86% of ASX 50 companies had committed to 
the Carbon Disclosure Project 

62% used Global Reporting Initiative 
indicators to report on CSR 

The GRI is filling the gaps left by Australian regulation 
which is as a good thing as long as Australian institutions 
monitor and update national guidance accordingly. 

RQ 8.2 Do companies disclose the 
methods for engaging stakeholders? 

86% of ASX 50 companies identify their 
stakeholders 

64% explain methods of engagement 

In the last decade engagement with wider stakeholders 
has increased significantly 

Disclosure on stakeholder engagement ranges from very 
comprehensive to a simple statement that engagement 
occurs. 

Further research is required to understand the extent, 
nature and reasons behind actual engagement. 

RQ 8.3 Do companies have a board or 
management committee to lead 
sustainability strategy? 

62% of ASX 50 companies had some sort of 
body (board, management or other 
committee) leading or advising on CSR 
strategy. 

Board involvement in CSR has increased reflecting the 
move of CSR from public relations to core strategy. 

RQ 8.4 Do companies disclose systems for 
implementing CSR strategy? 

There was wide variation in the information 
provided on implementation of CSR strategy. 

This area requires much more guidance to encourage 
meaningful and comparable disclosure 

RQ 8.5 Do they include sustainability 
factors in remuneration systems? 

94% of ASX 50 companies stated they linked 
non-financial performance to executive pay 
but information on the nature of non-financial 
KPIs and the quantum of pay was scarce. 

This is a strong sign of integration of CSR into overall 
operations but further research is required to understand 
the extent to which these factors influence overall 
remuneration. 
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9 Soft regulation and board performance 

9.1 Introduction 

The aim of this chapter is to draw together the findings of the preceding four 

chapters, to answer the thesis research questions and explore the implications of 

the thesis findings for both the theory and practice of corporate governance.  As 

introduced in Chapter 1, the core research questions for this thesis are: 

1. What is the modern role of the board in corporate governance; 

and  

2. How does soft regulation facilitate fulfilment of that role? 

The thesis findings throw light on both the nature of the role of the board of 

directors in Australian companies and the way in which this role is influenced by 

corporate governance regulation, more particularly, the ASX Principles of 

corporate governance.  The thesis presents four regulatory case studies that 

explore the practical effect of specific ASX corporate governance 

recommendations on the behaviour of large Australian corporations. In now 

drawing together these findings the aim is to: 

1. contribute to corporate governance theory in terms of understanding 

the role and responsibilities of the board of directors;  

2. contribute to regulatory theory in terms of how soft law can 

effectively influence corporate governance behaviour; and 

3. make practical recommendations for regulators and companies about 

how to make soft law more effective at assisting directors to fulfil 

their role. 

9.2 Theoretical/Academic Contribution 

This thesis presents original research which aims to contribute to academic 

understanding of corporate governance and its regulation.  As discussed in 

Chapter 3 the thesis attempts to bridge the disciplines of law and management, 
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responding to calls for interdisciplinary work.725  It draws from streams of research 

in both law and management that examine corporate governance and the role of 

the board from a behavioural perspective.  In both disciplines there have been 

calls for a move away from an agency theory or ‘law and economics’ view of 

corporate governance, towards a multi-theoretic view incorporating alternative 

behavior-based theories such as stewardship theory, stakeholder theory and 

resource-dependency theory.726  This thesis responds to such calls by exploring 

the so-called ‘black box’ of actual board behavior to better understand how board 

structures and processes impact on board performance.   

This thesis seeks to advance our understanding of the contemporary role of the 

board and link this to regulatory effectiveness.  Scholars have recognised that 

academic research has lagged behind the rapid development and proliferation of 

corporate governance codes.727  The purpose of corporate governance regulation 

is to facilitate effective governance and yet much recent regulation is based on 

policies that have little empirical backing regarding their likely effectiveness.728  It 

is not only the content of regulation that is unproven but also the method of 

regulating.  As discussed in Chapter 4, over the last two decades regulatory 

scholars have noted the increasing use of decentred, layers of ‘meta-regulation’ 

whilst commenting that we still do not fully understand how such regulation 

works and in which contexts it is most effective.729   By reviewing the corporate 

response to the recommendations of the Australian corporate governance code, 

this thesis presents a case-study of meta-regulation and provides evidence of the 

processes through which it can effect behavioural change.  

9.2.1 Theory-Building 

In considering how this thesis might inform and build theory, a reminder of the 

objectives of general theory-building is useful.  Theories are put forward as ways 

                                                           
725  McNulty et al, above n 185; Levrau and van den Berghe above n 19. 
726  A Zattoni, T Douglas and W Judge ‘Developing Corporate Governance Theory 

through Qualitative Research’ (2013) 21(2) Corporate Governance: An 
International Review 119-122; Daily et al, above n 127; Leblanc and Schwartz, 
above n 20. 

727  Aguilera and Cuervo-Cazurra above n 5; Romano above n 9. 
728  Romano above n 9, 1526; See also R C Clarke, ‘Corporate Governance Changes in 

the wake of the Sarbanes Oxley Act: A Morality Tale for Policymakers too’ (2005) 
22 Georgia State University Law Review 251-312, 256. 

729  Braithwaite and Parker above n 381. 
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of understanding observed behaviour so as to better predict what might happen 

in similar situations.  Corley and Gioia define theory as ‘a statement of concepts 

and their interrelationships that shows how and/or why a phenomenon occurs’.730  

An even broader definition describes theory as ‘any coherent description or 

explanation of observed or experienced phenomena’.731   

Bansal and Corley explain that a theoretical contribution serves to change, 

challenge or fundamentally advance our understanding of phenomena.732  It is 

something that not only describes or explains a phenomenon but ‘discerns or 

anticipates what scholars need to know about it and shapes their framing and 

dialogue’.733  It is not just a process of filling a gap but involves conducting 

research where ‘the findings cause us to think about a phenomenon in a way that 

past research would not normally suggest’.734 

Theories attempt to organise our beliefs about the world, perhaps through 

developing principles or rules derived from data.  Theory-building has been said to 

include two stages, firstly descriptive or inductive theory is created through 

describing and categorising phenomena and then exploring relationships between 

categories.735  This corresponds with descriptions of exploratory studies or 

research done within an interpretivist paradigm (describing, explaining, 

diagnosing and understanding).736  Much of the work of this thesis would fall 

within this category as it involves exploring and categorising data – searching for 

themes rather than testing pre-conceived ideas.   

A second stage in theory-building involves testing the relationships that have been 

observed (often using a different data set) and exploring the reasons for them.  

                                                           
730  K G Corley and D A Gioia ‘Building Theory about Theory Building: What 

constitutes a Theoretical Contribution?’ (2011) 36(1) Academy of Management 
Review 12. 

731  D A Gioia and E Pitre, ‘Multiparadigm Perspectives on Theory Building’ (1990) 
15(4) Academy of Management Review 584-602. 

732  P Bansal and K Corley, ‘From the editors. The coming of age for qualitative 
research: Embracing the diversity of qualitative methods’ (2011) 54 Academy of 
Management Journal 233– 237. 

733  Bansal and Corley, ibid, 235. 
734  Bansal and Corley, ibid, 235. 
735  K M Eisenhardt, ‘Building Theories from Case Study Research’ (1989) 14(4) 

Academy of Management Review 532-550; Also see P Carlile and Christensen 
‘The Cycles of Theory Building in Management Research’ (Working Paper, 2004) 

736  Gioia and Pitre, above n 731. 
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This is deductive theory-building that involves improving the theory by finding 

anomalies and changing categorisation systems to account for those anomalies.737  

It correlates with scientific research done within a more functionalist paradigm 

(testing, predicting and controlling).738  Although this thesis was not specifically 

designed to test theory it does present evidence that supports and builds on 

certain pre-existing theories. It reveals many areas where future research could 

test and refine these theories to improve our understanding further. 

Theories are often grounded in the discipline that the theorist heralds from.  Thus, 

in an inter-disciplinary field such as regulation, theories may stem from law, 

economics, politics or sociology, to name but a few.739   Corporate governance is 

also an interdisciplinary field making the choice of theoretical approaches 

dauntingly wide.  For this very reason, this thesis was begun with an open slate in 

terms of theory.  I did not set out to prove or disprove any particular theory, 

rather to explore actual practice and thereby strengthen the empirical links 

between academic debate and the day-to-day functioning of boards of directors.   

9.2.2 Links between theory and practice 

Baldwin and Black state that ‘[a]n important test of a regulatory theory is whether 

it offers assistance in addressing the challenges that regulators face in practice’.740  

In discussing management theory Corley and Gioia note that there is sometimes a 

gap between theory and practice but that the aim of the researcher should be to 

bring these together.  They provide a relevant reminder that some of the most 

influential management theories (including, of relevance to corporate governance 

regulation, agency theory and resource dependence theory) have had significant 

practical implications.741  Eisenhardt reminds us of the importance of empirical 

research in developing testable, relevant and valid theory.742   

This thesis is strongly aimed at bringing the theory and practice of corporate 

governance regulation closer together in circumstances where the gap has been 

                                                           
737  Carlile and Christensen above n 735. 
738  Gioia and Pitre, above n 731. 
739  R Baldwin M Cave and M Lodge, Understanding Regulation (2nd ed, Oxford 

University Press, 2012) 1. 
740  Baldwin and Black above n 212. 
741  Corley and Gioia above n 730, 27. 
742  Eisenhardt, above n 735. 
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widening.  It touches on at least two areas of theory which are important in 

understanding the practical effectiveness of corporate governance regulation.  

The first is theory around the role of the board.  If the objective of corporate 

governance regulation is to assist or increase the likelihood of the board fulfilling 

its role, it is important to have an understanding of what that role ought to 

involve.  Management and legal scholars have put forward many, quite different 

theories about the role of the board.  The only thing that emerges as clear is that 

it is a multi-faceted role, contingent on company circumstances.  It can involve 

monitoring, advising, strategising, networking, reputation-building, boundary-

setting as well as ensuring the organisation is accountable to its shareholders and 

wider stakeholders. This thesis presents evidence of the practical role of the 

board in large, listed Australian companies and discusses its implications for both 

academic theory and regulatory policy. 

The second area of theory involves the theories behind regulatory mechanisms.  

All regulation has the aim of restricting and/or encouraging certain behaviours.  

Regulatory theories help us understand how different types of regulation impact 

on behaviour and how regulation can be designed to maximise effectiveness.  As 

described in Chapter 2, corporate governance is regulated by a wide variety of 

mechanisms ranging from strict command and control legislation (backed by 

financial or criminal sanctions) to voluntary, self-imposed standards.  This thesis 

presents evidence of the corporate response to specific recommendations of the 

Australian corporate governance code and in doing so throws light on the 

processes through which this kind of ‘comply or explain’ regulation can influence 

and change behaviour.  It provides evidence to test and build on some of the 

theories of new governance regulation including responsive regulation, self-

regulation and meta-regulation.743 

The significance of this thesis is the fact that it aims to combine and relate these 

areas of theory.  I do not wish to simply theorise over the role of the board nor do 

I wish to count the number of companies adopting each code recommendation.  I 

wish to combine the two – to explore, based on empirical evidence, what boards 

are actually doing, how the ASX recommendations influence what they are doing 

                                                           
743  Baldwin et al, above n 739, 9. 
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and whether, from the perspective of a corporate governance regulator, this is 

the desired outcome. 

9.3 Summary of findings  

9.3.1 Chapter 5 - Board roles 

Chapter 5 explores the role and responsibilities of the board of directors in a 

broad sense.  Taking the ASX Corporate Governance Recommendations that deal 

with board role, composition and committee structure, Chapter 5 analyses 

interview and annual report data as evidence of the corporate response to these 

recommendations.  The data provides insights into both the role of the board and 

what this means for regulatory content.  It also provides insights into how the 

‘comply or explain’ mechanism functions as a regulatory mechanism.  Core 

findings are presented in Table 9.1. 
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The role of the board and 
its optimal composition 
depends on company 
circumstances, for 
example: 

a small entrepreneurial board may be optimal for a 
start-up company, to set strategy and find 
opportunities 

an independent, challenging board is valuable post-
listing to guide the company in its new regulatory 
environment and look after the interests of its new 
investors 

a bigger board can assist as the company expands 
and needs more expertise 

a reviewing board may be best as the company 
follows and implements an agreed strategy 

an involved board is needed in a crisis to guide or 
make critical management decisions 

Key board roles referred 
to were: 

setting or guiding strategy 

reviewing, challenging and advising 

holding management accountable  

Effective boards need: directors with the right knowledge and skills 

directors who can use critical independent judgement  

directors who trust each other 

Board committees can: improve board efficiency if structured appropriately – 
the optimal structure is dependent on board size and 
organisational needs 

influence strategy through having a different chair 

provide expert resources 

Disclosure as a regulatory 
technique can: 

act as a disciplining influence e.g. in preventing 
excessive remuneration 

result in standardised information and 
documentation that is costly to produce 

Comply or explain as a 
regulatory technique: 

is flexible enough to accommodate changes in the 
role of the board 

is less costly than the prescriptive approach  

can still result in opportunity cost - if boards and 
managers spend significant time on compliance there 
is less time for positive tasks such as strategy 

provides helpful guidelines to refer to when decision-
making  

formalises emerging practices (risk management in 
this study)  

initiates review and information gathering leading to 
improved knowledge 
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9.3.2 Chapter 6 – Board performance 

Chapter 6 builds on these findings by exploring the process of board performance 

evaluation recommended by the ASX Corporate Governance Principles.  Inherent 

to evaluating and assessing board effectiveness is a determination of what role 

the board should play and whether it is fulfilling that role.  The data builds on the 

findings of Chapter 5 by providing further insights into (a) how companies have 

implemented the regulation on board evaluations; and (b) what companies 

believe are the factors that lead to effective board performance.  Key findings are 

set out in Table 9.2. 

The role of the 
board 

includes a legitimising role – fund managers assess likely 
board performance based on directors’ personal profiles 
rather than disclosure on board evaluation 

changes over time which means that the board evaluation 
process needs to take account of the longevity of the board 
and the company’s circumstances 

An effective 
board: 

is a group that can trust each other, be honest and open, 
challenge each other but not in an adversarial way 

has a common purpose and is not divided by personal or 
factional interests 

maintains a wide strategic view and does not get lost in detail 
– delegates appropriately to committees 

has a good chair who manages the agenda, encourages 
contribution and has a good relationship with the CEO 

communicates well with management – a two way dialogue 
of information and advice 

Soft regulation: codifies and supports emerging practices or norms 

that encourages self-review can be very effective at changing 
behaviour 

that encourages disclosure of the existence of a process or 
policy has limited effect on the behaviour of companies and 
investors 
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9.3.3 Chapter 7 – Board gender diversity 

Chapter 7 on the 2010 gender diversity recommendations again builds on these 

findings by confirming the role of diversity in board effectiveness. This chapter 

involved less interview data so findings were related primarily to regulatory 

effect, as discerned from reviewing annual reports.  Key findings are set out in 

Table 9.3 below. 

Board role diversity can improve board problem-solving, innovation and 
market knowledge 

Soft regulation can initiate a process of change management through 
recommending self-review and setting of targets 

has a close relationship with emerging social norms and 
expectations that helps to institutionalise changing behaviours 

leaves room for choice and therefore needs to come with 
supporting guidance to assist effective implementation  

should link corporate governance recommendations more 
directly to board roles 

Disclosure-
based 
regulation 

has to be very carefully designed and the reasons for disclosure 
explained to avoid becoming a standardised compliance 
exercise 

 

9.3.4 Chapter 8 – The board and corporate responsibility 

Lastly, Chapter 8 explores the impact of the ASX Corporate Governance Principles 

and other soft law on corporate responsibility and the board, Key findings are 

summarised in Table 9.4: 

The role of the 
board: 

in balancing stakeholder interests is not new – the 
enlightened shareholder value approach builds on 
common sense and is what most directors have always 
followed. 

in leading corporate responsibility strategy appears to be 
becoming stronger and more overt, evidenced by sub-
committees dedicated to the issue. 

Soft regulation: must encourage implementation and enforcement of 
recommended policies and procedures if they are to have 
any real effect on behaviour. 
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in the area of corporate responsibility is emanating from 
international organisations rather than national bodies – 
the influence of the ASX Principles is minimal in this area 

can encourage an innovative, strategic approach to 
corporate responsibility rather than tick-box compliance  

 

9.3.5 Common themes 

As described in Chapter 3, combining the findings of the four chapters is a form of 

triangulation or cross-case analysis,744 enabling confirmation of conclusions 

regarding the role of the board, the factors influencing board performance and 

the regulatory impact of the ASX Corporate Governance Principles.  Common 

themes are now identified and discussed: firstly themes regarding the role of the 

board are presented and linked to the consequential findings regarding regulatory 

content.  Secondly, more general findings on regulatory mechanisms are 

presented with their consequences for regulatory effectiveness. 

9.4 The Modern Role of the Board  

The findings of this thesis can be compared against the multiple theories 

surrounding the role of the board of directors.  As introduced in Chapter 4, these 

theories include agency theory, stewardship theory, stakeholder theory, resource 

dependency theory and institutional theory.  Many academics are coming to the 

conclusion that none of these theories can independently provide a full 

explanation of the role of the board and that there is a need for theoretical 

pluralism.745  The findings of this thesis support such a conclusion suggesting that 

the role of the board is not only complex and multi-faceted but is dynamic, 

changes over time and is dependent on industry and market context.  As 

presented in Chapter 4, broad economic theories that explain overall corporate 

purpose can be relevant to the role of the board as can detailed psychological 

theories about board dynamics.  The findings of this thesis confirm the 

importance of this hierarchy of theory but turn it on its head (see Figure 9.1) to 

represent the fact that it is board behaviour that is the leading factor in the 

fulfilment of both board roles and corporate purpose.  The way the board 

                                                           
744  Eisenhardt, above n 735, 532 
745  van Ees et al, above n 177, 311; Lynall et al, above n 8.  
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interacts with management determines the information it receives and the level 

of strategic and advisory input management accepts.  Board behaviour, 

conditioned by the institutional environment, also plays a role in defining the role 

of the board and corporate purpose.  It is up to the discretion of directors how to 

balance stakeholder interests and to some extent it will be the board’s personality 

as a group that determines how much influence external factors, such as short 

term market pressures, will have upon their decision making. 

 

 

9.4.1 The Changing Role of the Board  

One of the key findings of this thesis is that the role of the board is not fixed but 

changes as the circumstances and needs of the company change.  Zahra and 

Pearce in 1989 discussed how board roles can vary contingent on factors such as 

ownership concentration, firm size and life-cycle phase.746  Lynall et al developed 

this research by contending that the predictive validity of the most common 

theories surrounding board attributes is contingent upon both the life cycle stage 

of a company and the relative power of its stakeholders.747  Successful transitions 

                                                           
746  Zahra and Pearce above n 133, 298. 
747  Lynall et al, above n 8, 420. 

Board behaviour 
Dialogue – debate, challenge, discuss, inform 

Make Decisions 

Fulfil multiple and dynamic roles of Board 
Monitor, Maintain, Coordinate, Advise, Network 

Corporate purpose 
Protect and serve investors, employees, customers, 

community 
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through different phases of the corporate life-cycle require a certain amount of 

board remodelling. 

The interview data presented in Chapters 5 and 6 provides evidence of the 

changing role of the board, particularly as a company matures.  In their early days 

companies are led by a small group of entrepreneurs and venture capitalists who 

have a strong interest in the company and strong incentive to monitor and 

manage.  The transition from a start-up to a listed company involves a significant 

change in the way a company is governed.  The original entrepreneurs must cede 

a certain amount of control and keep in mind the interests of their new body of 

shareholders.  They will also be subject to a new body of rules and regulations 

including the ASX code of corporate governance.  This usually means a search for 

independent directors with knowledge of the listed company environment who 

must both advise and monitor the founders.  As a company grows and settles into 

a particular strategic direction it may also grow its board, searching for particular 

skills and connections in its new directors.  The findings of this thesis show that 

this may also occur in a mature company that makes strategic changes or enters 

into a phase of acquisition or diversification.  Thus, at times, a board will be 

needed for its advice and resources, at other times its job will be more of a 

reviewing and monitoring role.  The level of separation between board and 

management will vary depending on the need for board involvement in strategy 

setting and whether the company is in a period of crisis or change.  Chapter 6 

shows how board performance evaluations can be valuable in redefining the role 

of the board during times of transition and assessing any gaps in board skills or 

experience. 

Filatotchev et al carried out one of the few empirical studies specifically 

examining the firm’s corporate governance life-cycle.748  In doing so they ‘reject 

the notion of a universal governance template’ and find that ‘changes in a firm’s 

strategic positioning may be associated with rebalancing between the wealth-

creation and wealth-protection functions of governance’. 749  Thus they emphasise 

the value-creation, entrepreneurial function of corporate governance as well as 

                                                           
748  I Filatotchev, S Toms and M Wright ‘The firm’s strategic dynamics and corporate 

governance life-cycle’ (2006) 2(4) International Journal of Managerial Finance 
256. 

749  Ibid, 256. 
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the monitoring and control function, suggesting that each may take priority at 

different times in a firm’s life.  The findings of this thesis support Filatotchev et 

al’s conclusions and go a step further by linking these findings to the design of 

corporate governance regulation.  In discussing the implications of their work, 

Fliatotchev et al stress the importance of making this link, identifying the fact that 

their research ‘provides insights for the development of corporate governance 

codes’.750  There is a pressing need for more research into how the role of the 

board is dependent on contingencies such as company size, industry, ownership 

and maturity and how regulation can take into account these contingencies.751   

9.4.2 Flexible regulation 

Lynall et al point out that the changing role of the board over time means ‘that it 

is not a question of if existing theories are helpful to our understanding of board 

and firm performance but a question of when each is helpful’.752  Roche’s 

interviews with Canadian directors resulted in similar conclusions: he considered 

that regulatory emphasis on the monitoring function at the expense of the 

board’s other functions was not likely to improve board effectiveness particularly 

at certain stages of an organisation’s life cycle.753  As a consequence, corporate 

governance regulation should not be based solely on agency theory and an 

assumption that boards should be independent monitors, nor should it be based 

on resource dependency theory and only consider the skills and networks of 

directors.  The changeable nature of the role of the board confirms the need for 

flexibility in corporate governance regulation and warns against regulation that 

prescribes board composition or board process.  Chapter 6 demonstrates the 

need for flexibility in the process and timing of board performance evaluations so 

that the process can be designed to take into account board longevity and 

evaluations can be conducted when most needed.   

                                                           
750  Ibid, 273. 
751  See J Van Den Heuvel, A Van Gils and W Voordeckers, ‘Board Roles in Small and 

Medium-Sized Family Businesses: performance and importance’ (2006) 14(5) 
Corporate Governance: An International Review 467; A J Hillman, A A Cannella 
and R L Paetzold, ‘The Resource Dependence Role of Corporate Directors: 
Strategic Adaptation of Board Composition in Response to Environmental Change 
(2000) 37(2) Journal of Management Studies 235. 

752  Lynall et al, above n 8, 416. 
753  Roche, above n 183, 174. 
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Perhaps more importantly, it is not simply that corporate governance codes based 

on only one theory may be inappropriate but that they may impede successful 

transition from one stage of life to another.  On the other hand, ‘the right mix of 

governance functions may help the firm to overcome its strategic thresholds’.754  

Filatotchev et al concluded that corporate governance codes ‘may focus on 

wealth protection issues in mature companies to the detriment of wealth creation 

in early stage companies and those companies needing to reinvent themselves’.755  

This was confirmed by Chapter 5 which revealed instances where a compliance 

mentality or over-zealous risk management was seen to hinder 

entrepreneurialism and innovation. 

Chapters 5 to 7 demonstrate that although independence and diversity on boards 

are both important, there will be times and circumstances where other skills and 

director attributes are of more value to overall board effectiveness.  This is noted 

in other studies with Filatotchev et al commenting that ‘in line with results from 

qualitative research, the number of external directors may matter less than the 

expertise of those directors’.756  This thesis concurs with Lynall et al that the 

appropriate corporate governance structure (and the theory behind it) will differ 

as firm circumstances differ.  The consequence of this for regulatory policy is that 

regulation ought to remain flexible retaining the voluntary nature of any 

particular board composition or structure. 

9.4.3 The Collaborative Role of the Board 

9.4.3.1 The Guiding Board 

One of the key findings of this thesis is that the contemporary role of the board in 

practice is not primarily as a monitor in the sense of a policing body to prevent 

management misbehaving.  Indeed, as recent corporate collapses demonstrate, if 

managers are intent on misbehaving it is very difficult for any board to prevent 

this, just as a police force cannot prevent all intentional crime.  Although the 

presence of an active board may act as a deterrent to misbehaviour, this thesis 

finds that the board’s primary role is a positive collaborative role involving guiding 

and advising management rather than independent monitoring and checking.   

                                                           
754  Filatotchev et al, above n 748, 275. 
755  Ibid, 273. 
756  Ibid, 273. 
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Chapter 6 finds that a positive relationship between board and management is 

fundamental to an effective, value-adding board.   It also found that a common 

outcome of the board evaluation process is a desire to re-focus the board on 

strategy and reduce the time spent on compliance.  This is an important finding as 

it supports stewardship theory rather than agency theory.  It has implications for 

the design of corporate governance regulation which in recent years has been 

strongly influenced by agency theory. If agency theory does not accurately explain 

the way boards function in practice, regulation should not be based on an agency 

theory view of the role of the board. Indeed, the findings of this thesis suggest 

that agency theory’s portrayal of managers as self-interested maximisers and the 

board as the shareholders’ force of private detectives is something to be avoided 

if the ultimate objective is a well-functioning firm.  Monitoring behaviour on the 

part of non-executive directors implies a lack of trust whereas collaborative 

behaviour builds and strengthens trust. 

9.4.3.2 Regulation should not be based on agency theory 

As Chapters 2 and 3 explain, reform of corporate governance regulation in recent 

years has been strongly dominated by agency theory.  It has focused on improving 

the independence and monitoring capacity of the board.757  Reflecting this 

dominance, van Ees et al parcel research concerning the design of corporate 

governance regulation together with agency theory based research on corporate 

governance structures.758  It is significant that research based on behavioural 

theories such as stewardship theory, resource dependency and institutional 

theory is not seen by scholars to be reflected in regulatory design. 

The findings of this thesis suggest that more recent amendments to corporate 

governance codes, certainly in Australia can be better explained using other 

corporate governance theories.  The thesis findings suggest that the Australian 

corporate governance code is not based solely on agency theory but, without 

expressly stating so, incorporates elements of behavioural theory.  For example, 

Chapter 7 discusses the new diversity recommendations which are designed to 

facilitate strategic decision making and optimise ‘the influence of director 

competency, experience and knowledge on effective board functioning and the 

                                                           
757  Spira and Page above n 213, 412. 
758  van Ees, et al, above n 177, 309. 
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making and shaping of strategic decisions’.759  This is a positive value-adding role 

for the board that fits more closely with resource-dependency theory or 

stewardship theory.  Chapter 5 shows that even recommendations based strongly 

on agency theory, like the requirement for independent directors, may in practice 

add value not through increased monitoring but by providing access to outside 

networks and skills.  In other words, the value of independent directors may be 

understood more accurately using resource-dependency theory rather than 

agency theory. 

The existence of a collaborative partnership between board and management is a 

trend seen more widely across Anglo-American countries.  Anderson et al’s 

interview-based study of directors in Australia, Canada, New Zealand and the 

United States found ‘a fundamental shift in the positioning of the board toward 

becoming a strategic partner to management’.760  This is more consistent with 

stewardship theory than agency theory although Anderson et al ultimately 

conclude that the board has to balance both a monitoring role and a 

performance-adding role consistent with Hilmer and Tricker’s conformance and 

performance roles discussed in Chapter 4.   

This thesis both reveals and supports an emerging view of the board of directors 

as active leaders rather than monitors. Charan et al’s book suggests that the 

modern role of the board is to set strategy and manage risk in concert with the 

executives rather than standing guard and policing executive behaviour.761  They 

suggest that this new board role has emerged as a result of factors such as 

increased regulation, shareholder pressures and governance reforms that, 

although designed to strengthen board oversight, have also encouraged more 

active board leadership.762  Chapter 5 of this thesis supports this: that the 

development of corporate governance regulation as a whole has increased board 

vigilance across all board roles as part of a professionalisation of boards.  This is a 

form of behavioural and institutional change brought about by soft regulation.   

                                                           
759  Ibid, 310. 
760  D W Anderson, S J Melanson and J Maly, ‘The Evolution of Corporate 

Governance: power redistribution brings boards to life’ (2007) 15(5) Corporate 
Governance: An International Review 780-797, 780. 

761  R Charan, D Carey and M Useem, Boards that Lead (Harvard Business Review 
Press, Boston, 2014) 

762  Ibid, 4. 
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Although Charan et al’s book is a primarily a practical guide for directors, its 

underlying premise, based on interviews with company leaders, is that the role of 

the board is changing and governance models need to be redefined.  The thrust of 

the book is to provide guidance for directors on the line between board and 

executive function: when to lead, when to partner and when to stay out of the 

way.  Chapter 6 of this thesis supports and confirms that a good board is one that 

can adapt and redefine itself as circumstances require. 

The concept of the board and management as a creative partnership is not a new 

one.  When the American Law Institute, in 1983, proposed that all boards ought to 

have a majority of independent directors and set up audit, remuneration and 

nomination committees, this was strongly criticised as assigning a formal 

monitoring role that would impede or preclude their evolving role as a 

constructive participant.763  History shows that the role of the board has swung 

from a responsibility to manage the corporation in the 1940s and 50s, to a more 

passive role in overseeing management in the 1970s and 80s.764  When this 

passive role was seen to have gone too far, reforms in the 1990s tried to 

strengthen the monitoring role.  However this was not enough.  After Enron and 

Worldcom there was effectively a call for boards to go back to a more active 

managing role.  However, as Branson comments, modern corporations are much 

larger and more complex than they were in the 1950s and there will be inherent 

limits in the ability of directors to actively manage in such situations.765  This is 

why Roberts et al’s findings that place constructive dialogue at the heart of board 

effectiveness are so important.766  The modern board is reliant on management 

for information and therefore cannot monitor or advise without first creating an 

environment of open discussion and information sharing.   

                                                           
763  V Brundy, ‘The Role of the Board of Directors: The ALI and its Critics’ (1983) 37 
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Post-Enron, Post-Worldcom Era, (2006) 58 University of South Carolina Law 
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9.4.3.3 Dialogue as the key to an effective board 

Roberts et al’s 2005 paper describes a study with similar objectives to this 

research: empirical work designed to better understand board effectiveness; work 

that was used to inform the reform of corporate governance regulation in the 

UK.767  Roberts et al conducted 40 in-depth interviews with company directors as 

part of the UK government’s Higgs review of the role of non-executive directors in 

corporate governance.768  They came to the research with a belief that although 

board structure and composition can condition or set the scene for an effective 

board, actual board effectiveness is determined by the behavioural dynamics of a 

board. 769  Lorsch also conducted interview based research and came to the 

conclusion that a board ‘can execute its role successfully only if it develops and 

maintains a sound relationship with management’.770 This conclusion was based 

on 45 interviews with experienced directors of large complex organisations where 

one of the main hurdles to effective board functioning is making sure directors 

receive adequate information.   

Chapter 6 confirms that cultural and behavioural dynamics are at the heart of 

board effectiveness.  It finds that the characteristics of effective boards revolve 

around communication, debate and transparency rather than monitoring or 

specific skills. Chapter 7 builds on this by confirming that female directors can 

have a positive effect on board dynamics and improve the quality of decision-

making processes.   

This thesis concludes that dialogue between board and management is the key to 

board effectiveness.  It supports Roberts et al’s conclusion that the lived 

experience of directors is not reflected in the theoretical division between agency 

(control) and stewardship (collaboration).  Much of the academic literature posits 

an inherent conflict between these two roles whereas in practice, at least in a well 

performing board, this conflict is not evident.771  Roberts et al suggest that this is 
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because the same board processes or behaviours (challenging, questioning, 

discussing, informing, debating) are used to fulfill both roles: they enable 

independent directors to provide valuable input based on experience and also 

enable them to draw out information to maintain their own confidence in the 

conduct of management.  Roberts et al describe these behaviours as processes of 

accountability: ‘rather than an awkward switching between control and 

collaboration, skillful accountability combines elements of both’.   

The findings of this thesis (particularly Chapters 4 and 5) confirm Roberts et al’s 

conclusion that communication and collaboration are vital to board effectiveness.  

Importantly there was no evidence of conflict between board roles, supporting 

the idea that the same board processes are behind different board functions.  

Directors do not have to switch between monitoring and advising, rather both 

roles are fulfilled through a bilateral process of communication.  Arguably, the 

term ‘accountability’ fails to effectively reflect the two-way nature of these vital 

board processes, perhaps because (as Roberts et al admit) we have been 

conditioned to think of accountability as drawing information out of a company in 

order to monitor rather than provide positive input.772  The term dialogue is 

perhaps more appropriate, and fits with Roberts et al description of these 

processes as ‘creating the conditions for dialogue’ or a ‘culture of openness’.773  

This thesis concludes that processes fostering such an environment are the key to 

an effective board as depicted in Figure 9.2.  Future research needs to explore 

these dialogue-processes in more depth, testing the hypothesis that they are 

crucial to both the board’s monitoring and performance roles. 

                                                                                                                                                    
Collaboration: Paradoxes of Governance’ (2003) 28(3) Academy of Management 
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The consequences of the centrality of dialogue for corporate governance 

regulation are subtle.  The directors interviewed by Lorsch felt that board 

effectiveness, ‘has little to do with regulators and laws and everything to do with 

what transpires within individual boards’.774  This thesis shows that regulation can 

influence what transpires within individual boards.  Indeed, Lorsch’s conclusion 

that boards must define their own roles with precision and decide how to perform 

those roles, supports regulation that encourages board performance evaluation.  

Chapter 6 demonstrates that if regulation can encourage or even force boards to 

go through this review process it may indirectly improve a host of other board 

processes. 

Huse responded to Roberts et al’s paper suggesting that it may become ‘one of 

the building blocks in developing a research stream on exploring behavioural 
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perspectives of boards’.775  He draws together much of the research on board 

behavior to create ‘an agenda for black box research on boards – understanding 

actual board behaviour’.  He too believes that the crux of board effectiveness may 

be found in the board’s decision-making culture.  He refers to a Norwegian study 

that found openness and generosity, preparedness and involvement, creativity 

and criticality as important factors in board effectiveness.776  This thesis supports 

these findings, drawing a picture of a collaborative but challenging board rather 

than an independent monitor.  Overall this thesis supports calls for more process-

based behavioural research at board level that moves away from trying to define 

board roles and instead examines the influence of power, trust, diversity, 

independence and skill set on decision-making as the core function of the board. 

9.4.4 Trust and the Board 

Roberts et al explain that the outcome of dialogue processes working effectively is 

the building of a relationship of trust.777  Here their work links to Blair and Stout’s 

important work on trust and trustworthiness.778   Blair and Stout argue that 

effective cooperation between corporate participants is not facilitated by external 

constraints in law or contract but by internal constraints determined by social 

context.779  For example it is not just the likelihood of receiving a bonus or 

promotion that determines a manager’s actions but whether they feel obliged to 

co-operate with colleagues due to a sense of group identity. Academic research 

into trust crosses many disciplinary boundaries but ‘the majority of organizational 

scholars connect trust with highly positive effects on performance’.780  As with 

other aspects of corporate governance the effects of trust can be viewed both 

through an economic lens in terms of reducing agency costs (less need for 

monitoring) or through a behavioural or sociological lens as confirmation of 

common values and norms. 
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Deakin and Wilkinson have explored the relationship between trust and law, 

concluding that legal regulation can contribute to the development and 

strengthening of trust.781  Blair and Stout conclude that ‘without taking account of 

trust, we cannot fully comprehend or explain the substantive structure of 

corporate law, how it channels behavior or where its limits lie’.782  They suggest 

that a trust-building environment can be the crucial determinant of whether 

people shift from purely self-interested to other-regarding modes of behavior.783  

Schoorman et al have explored organisational trust including the relationship 

between trust and control systems.784  They also raise the point that if control 

systems are too strong, they can inhibit the development of trust.785  This thesis 

provides evidence to support these theories of trust.  Chapter 6 provides evidence 

of the importance of trust in board effectiveness and the consequences of this for 

processes of board evaluation and director selection.  The reluctance to conduct 

individual director evaluations and to search outside known networks for new 

directors is connected to concerns about negative effects upon trust and group 

dynamics. 

The findings of this thesis support the idea of trust-building processes as being at 

the core of good corporate governance.  What this means for regulation is that it 

should aim to encourage environments that foster trust and be wary of inhibiting 

trust development.  Certainly the persistence of the old boys network revealed by 

Chapters 5 and 6 can be seen as evidence of the need for trust amongst board 

members.  Maintaining this trust, whilst also accessing the benefits of diversity, is 

a challenge that regulation needs to address.  Further research into the effects of 

corporate governance regulation on trust could yield valuable results in terms of 

board performance. 

Trust is relevant to both internal corporate governance and external relationships.  

Chapter 6 also provides evidence of the influence of trust on investment-decisions 

and consequently on director selection.  The development of trust and legitimacy 
                                                           
781  Lane, ibid, 26. 
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783  Ibid, 1808. 
784  R C Mayer, J H Davis and F D Schoorman ‘An Integrative Model of Organizational 

Trust’ (1995) 20(3) Academy of Management Review 709-734; F D Schoorman, R 
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in relationships with external stakeholders is arguably more important than 

anything published in an annual report.  This kind of personal trust based on 

director reputations seems to trump the broader, impersonal trust arising from 

reliance on structures and systems such as corporate governance regulation.786 

Fund managers still base their investment decisions on director reputations and 

their trust in those individuals rather than on annual report disclosures.787  This 

has implications for director selection and appointment because building a 

reputation takes time and is a hurdle that can be difficult to overcome.  Research 

on female directors has shown that they often have contact with boards in their 

professional field that builds the relationship of trust necessary for future 

appointment as a director.788  Researchers have called for more investigation into 

how trust, both in and among the constituencies comprising the corporation, can 

be increased, including the possible impact of board gender diversity.789 

9.4.5 The Mediating Role of the Board 

The findings of this thesis support a theory of the board as a mediating or 

coordinating body that balances the needs of all stakeholders in order to maintain 

the productive coalition that is the firm.790  Thus it supports a stakeholder theory 

understanding of the role of the board.  It confirms Marshall and Ramsay’s 

empirical findings that this is how directors view their role.791  Horrigan argues 

quite rightly that the shareholder versus stakeholder debate is distracting us from 

the more complex balancing task that corporate governance requires: 

To govern a corporation in a way which promotes sustainable corporate 

viability and value in response to the risks, challenges, and opportunities 

generated by financial concerns, politico-regulatory dynamics, 

socioeconomic factors and environmental interests is to govern in a way 

which frames those responsibilities beyond a simple dichotomy between 

shareholder and stakeholder interests. It responds to internal and 
                                                           
786  See Lane above n 783 for discussion of these different types of trust. 
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external organisational pressures and dynamics which structure and 

influence corporate behaviour.792 

For the most part, directors do not pursue a strict shareholder primacy approach 

when making decisions but take a common sense view that takes into account 

other vital stakeholders – employees, customers and local communities. Chapter 

6 provides examples of effective boards that are able to balance the interests of 

different stakeholders due to their independence.  Here we see that although 

independence is thought to be necessary for the board’s monitoring role it can 

also facilitate the board’s mediating role.  Chapter 8 finds that novel board 

structures and processes are being developed to formalise procedures for 

engaging with stakeholders and for incorporating their concerns into firm 

strategy.  Although stakeholder engagement in a formal sense is a relatively 

recent development, interview evidence from 2006 shows that it has been a 

common sense approach to improving product quality or ease of access to 

resources for many years. 

9.4.5.1 Shareholder primacy – short termism 

This thesis therefore challenges the hold of shareholder primacy over directors 

but at the same time recognises the institutional pressures inherent in a market 

that monitors share prices on a continuous basis.  It is not corporate governance 

law or regulation that places pressure on companies to focus on maintaining their 

share price, rather it is the pressure of the short-term share market.793  Lynne 

Dallas discusses some of the potential solutions to short-termism, most of which 

focus on market practices such as short-term trading and informational bias.  

However, she also points to three internal corporate governance issues: reward 

structures which ought to be more long-term focused (as identified post-GFC and 

discussed in Chapter 2); directors’ fiduciary duties which she suggests should be 

rephrased to expressly require consideration of long-term interests; and diversity 

on boards which she suggests can mitigate extreme behaviour such as excessive 
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risk-taking.794 Further research into the forces maintaining shareholder primacy 

would be very valuable.   

Certainly the pressure from fund managers to provide good short-term returns is 

a daily hurdle impeding boards from implementing long-term strategies that may 

require short term cost.  Even if regulation were implemented to encourage 

corporate responsibility it would have only limited effect in a culture of short-

termism.  However, as discussed further below, this kind of regulation can begin 

the slow process of norm-change. 

Very little reform can happen in practice without some responsibility for 

change being sheeted home to corporate directors and managers 

especially in terms of aligning societal regulatory influences more closely 

with the management, accountability and other organizational structures 

within which they work.795 

The next section of this chapter demonstrates how well designed soft regulation 

can start to shift responsibility to corporate leaders and thereby start the process 

of organisational change. 

9.5 New Governance Regulation 

A second contribution of this thesis is to the literature on modern forms of 

regulation.  The trend away from traditional ‘command and control’ laws to more 

flexible forms of regulation  has been noted in many domains but, as yet, we do 

not fully understand how these new forms of regulation work, their limits or 

effectiveness in different conditions.796  As introduced in Chapter 4, there is not 

yet an agreed terminology for this kind of regulation with studies in the United 

States using the terms new governance or management-based regulation and 

Australian scholars naming similar systems as reflexive, smart or meta-regulation 

amongst many other terms.797  Baldwin et al comment that ‘these freshly 

developing agendas of regulation have not always gelled into highly coherent 
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packages of policy or theory.798 This thesis uses the term ‘new governance’ on the 

basis it seems to be the broadest term encompassing most forms of 

contemporary regulation falling between command and control regulation and 

self-regulation.799  The overlap of the word governance in ‘new governance’ and 

‘corporate governance’ is perhaps unfortunate and not intended to imply any 

particular connection.  New governance should be taken as a term broadly 

meaning modern forms of regulation whereas corporate governance comprises 

the systems and processes used to direct a corporation. 

The findings of this thesis contribute to the theories behind new governance 

regulation by using the Australian corporate governance code as a case study.  

Corporate governance regulation falls squarely within the realm of new 

governance.  As a multi-level meta-regulatory system, which also has the 

characteristics of responsive, de-centred, reflexive, smart regulation, corporate 

governance regulation in Australia provides empirical evidence to test the various 

theories behind new governance.   

By comparing theory with practice this thesis contributes to three aspects of new 

governance theory: 

 When to use it - the sorts of issues that it may be most effective at 

solving.  The thesis provides evidence that new governance regulation 

is suited as a means of regulating complex situations where variation 

in the nature of the targets means prescriptive regulation is unlikely 

to be effective.  It can be used to encourage deeper social or cultural 

change, rather than just compliance-oriented behaviour, by building 

on and entrenching emerging practices or norms. 

 Why it works – how it causes behavioural change.  The thesis confirms 

the theory that new governance regulation can trigger innovative and 

effective problem solving by engaging targets in a responsive and 

flexible manner so that they use their knowledge to find a tailored 

solution.  Recommended practices can be internalised and developed 

through processes of self-review and self-set objectives. 
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 How it works – effective regulatory mechanisms and their limits.  Soft 

regulation will only be effective if there are incentives (positive or 

negative) that steer the targets towards the overall outcome desired 

by the regulator.  These incentives may be built into the wider 

regulatory framework directly through sanctions for non-compliance 

or indirectly by tapping into other institutional forces such as 

investment markets or reputational concerns.  An understanding of 

the interplay between soft regulation and institutional forces is 

essential to effective regulatory design. 

Figure 9.3 demonstrates these three aspects of new governance regulation, each 

of which will be discussed further. 
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and unpredictable for traditional regulatory approaches.800 Corporate governance 

as a whole can be said to fall into this bracket because of the variable and 

dynamic nature of corporate operations and financial markets.  Chapters 7 and 8 

show how soft law goes ‘further than law’ to influence behaviour in the grey area 

of business ethics and social responsibility.  It can delve into areas where 

prescriptive regulation would be inappropriate because of variation in the nature 

of companies and their operations.   

The thesis supports Ford and Hess’s conclusion that new governance techniques 

have the potential to encourage ‘a more meaningful process of corporate cultural 

reform than more traditional enforcement techniques’.801   New governance 

techniques can and are being used to tackle complicated social problems related 

to corporate behaviour such as lack of women in leadership and wider issues of 

corporate responsibility and business ethics.  As Hess states, ‘the challenge the 

law faces is to… support internal change initiatives that may be unique to any 

particular corporation’.802  These could be operational changes to improve 

corporate governance and risk management or cultural change to improve gender 

diversity, occupational health and safety or environmental performance.   

This thesis presents evidence suggesting that the Australian corporate governance 

code has been successful in triggering change management processes.  In a broad 

sense, Chapter 5 shows how it has instigated an acceptance of governance and a 

formalisation of practice and procedure surrounding the role of the board and its 

performance.  The recent amendments regarding gender diversity include many 

of the steps that organisational scholars include in change management theory: 

analysis of the need for change (measuring women across the workforce); strong 

leadership; and implementation and institutionalisation of success through formal 

policies, systems and structures.803  Further research will be needed to monitor 

progress in the area of diversity but, since the 2010 amendments to the code, a 

large number of companies have started the process of improving their policies, 

procedures and culture to make the workplace more conducive to female career 
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progression.  Chapter 7 on gender diversity demonstrates that the ASX 

recommendations regarding organisational gender targets have resulted in 

policies and procedures that, if implemented properly, could have a significant 

positive effect on women in the workforce at all levels of the organisation.804  As a 

contrast, Norway’s hard legislative quota for women on boards has achieved 

compliance at board level but, as yet, does not appear to have resulted in wider 

cultural change throughout organisations.805  Chapter 6 shows that the ASX 

Principles have also helped to bring about acceptance and development of board 

evaluation processes: another example of positive cultural change brought about 

by the institutionalisation of practices through soft regulation.  Chapter 8 shows 

how soft regulation has institutionalised CSR and its reporting moving it from the 

margins to the mainstream.806 

9.5.1.2 Norm development 

The findings of this thesis show that successful soft regulation both builds on and 

develops social norms.  A strong theme in Chapter 5 was that the ASX Principles 

formalised what companies were already doing in the way of governance rather 

than presenting anything entirely new.  Voluntary behaviour is driven by both 

internal value and external expectations and soft law reflects rather than dictates 

emerging behavioural norms.  The effects of soft law are gradual and subtle – 

incremental change rather than a sudden turn-around.  As Chapter 7 discusses, 

the Norwegian gender quota for boards demonstrates that more dramatic change 

can be achieved using hard law with its deadlines and sanctions but that this kind 

of change may be more superficial. 

Regulation has an important role in initiating discourse around social norms 

thereby developing and refining those norms.  As Fasterling comments ‘the 

potential of compliance disclosure regimes lies in their capacity to trigger a 

communicative process’.807  Ntim et al explore corporate governance disclosures 
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in South Africa separating them into shareholder and stakeholder disclosures.808  

They find that disclosures aimed at stakeholders can improve firm legitimacy and 

facilitate access to critical resources.809  Even if corporate governance codes are 

not effective in terms of disciplining certain behaviours they still have value in 

triggering dialogue and norm development.810 Thus norms and soft regulation 

work in parallel each reinforcing the other.  This was seen clearly in Chapter 7 

where the emerging international norm of including women on corporate boards 

is being encouraged by the ASX recommendations.  By recommending disclosure 

of statistics, policies, targets and progress, the ASX Principles provide a soft law 

framework that each company can fill with its own norms that fit with its culture 

and operations.  Chapter 7 provides evidence of wider norms developing in terms 

of the content of diversity policies.  Most companies will cover training, 

recruitment, promotion and flexible work in these policies.  Chapter 8 confirms 

that, despite there being very little regulatory guidance in Australia with regard to 

corporate responsibility, most large listed Australian companies are voluntarily 

developing strategies towards becoming more sustainable.  It presents evidence 

that companies are formalising these strategies by embedding them within 

existing corporate governance systems.  The link between norms, soft regulation 

and theories of organisational isomorphism becomes apparent.811  Kingsford 

Smith claims that the normative force of soft regulation can be seen from the fact 

that many companies follow its standards, believing it to have no legal effect but 

acknowledging in their public documents that they accept its obligations.812  

Supporting Aguilera et al’s theory, the thesis shows that by building on emerging 

norms, soft regulation can encourage corporations to be ‘agents of social 

change’.813   

                                                           
808  C G Ntim, K K Opong and J Danbolt ‘The Relative Value Relevance of Shareholder 

versus Stakeholder Corporate Governance Disclosure Policy Reforms in South 
Africa’ (2012) 20(1) Corporate Governance: An International Review 84-105. 

809  Ntim et al, ibid, 100. 
810  Fasterling, above n 424. 
811  P J DiMaggio and W W Powell ‘The Iron Cage Revisited: Institutional Isomorphism 

and Collective Rationality in Organizational Fields’ (1983) 48(2) American 
Sociological Review 147-160. 

812  Kingsford Smith, above n 34, 403. 
813  R V Aguilera, D E Rupp, C A Williams and J Ganapathi, ‘Putting the S back in 

Corporate Social Responsibility: A multilevel theory of social change in 
organisations’ (2007) 32(3) Academy of Management Review 836-863. 



354 
 

International Influence 

It is in this area of corporate activity that the influence of international guidelines 

can be seen most clearly.  Chapter 8 shows that the GRI guidelines are having a 

strong effect on the behaviour of Australian corporations and are filling the gaps 

left by Australian law.  The passive stance on this issue by the Australian 

Government has permitted this international influence to occur without any real 

review of its appropriateness at a national level.  Indeed, in 2006, the 

Parliamentary Joint Committee felt unable to recommend the GRI as an 

appropriate standard and yet it has become one regardless.814  Here is evidence 

supporting Bryan Horrigan’s observation that ‘non-binding CSR standards can 

have a normative effect on corporate activity’.815 

This international influence has been permitted by the huge technological 

advances that have been made over the last two decades in the area of 

communications.  Laws in Norway have had a snowball effect across the world in 

terms of gender diversity on boards.816  Norway’s quota for women on boards has 

undoubtedly influenced the response of Australian companies to the 2010 

diversity recommendations.  This quota and the fact that many other European 

countries have followed suit, provides a clear demonstration that hard law 

approaches can be used when softer options fail to have the desired effect. 

Chapter 4 shows that the United States’ more prescriptive approach to corporate 

governance regulation also influences Australian behaviour.  This demonstration 

of what is seen as more onerous regulation makes the Australian approach appear 

very reasonable and encourages engagement.  Some of the reform agendas 

arising as a consequence of the Global Financial Crisis have had a more direct 

effect on Australian regulation.  For example, G20 countries pledged to 

implement the Financial Stability Board’s Principles of Fair Remuneration which 

resulted in amendments to the ASX Principles in 2010. 

Thus international developments work both to develop norms of behaviour and 

condition regulatory responses.  Civil society expects our companies to meet 
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emerging social norms, for example with regard to human rights, child labour, 

environmental protection and gender equality.  Also corporations will watch 

carefully any regulatory developments overseas and try to avoid strict regulation 

by voluntarily taking steps in that direction 817 

9.5.2 Why New Governance regulation changes behaviour 

9.5.2.1 Innovative, effective, tailored solutions  

The findings of this thesis support theories of new governance that predict that by 

delegating problem solving to the targets of regulation, more effective solutions 

will be found. The idea is that because targets have greater knowledge about their 

operations than the regulator, they are more likely to be able to find the most 

cost-effective solution.818  They may also perceive their own rules as more 

reasonable than those imposed by outsiders and therefore be more likely to 

comply with them.819  Coglianese and Mendelson describe the theoretical 

rationale for new governance regulation as a process of shifting discretion about 

how to regulate, from the regulator to the target.820  This mechanism is designed 

to encourage organisations to manage themselves in a way that aligns with public 

goals whilst permitting them flexibility in how to do this.821  This thesis confirms 

the benefits of new governance regulation in the field of corporate governance: 

firstly companies are best placed to understand and implement cost-effective 

corporate governance; secondly they see ‘comply or explain’ corporate 

governance regulation as both reasonable and, in most circumstances, of value to 

the corporation.   

Chapter 5 demonstrates that by permitting flexibility through the ‘comply or 

explain’ mechanism, the ASX Principles enable companies to set up a committee 

structure that best suits their needs.  Companies have discovered the value of 

committees and are using them, not only as recommended in the ASX Principles 

but also for other purposes such as ad hoc committees for major acquisitions or 

technology committees to support innovation and strategy.  Chapter 7 

                                                           
817  P von Nessen, ‘Corporate Governance in Australia: Converging with international 

developments’ (2003) 15 Australian Journal of Corporate Law 1-36. 
818  Coglianese and Mendelson, above n 371, 152. 
819  Ibid. 
820  Ibid 151. 
821  Coglianese and Lazer, above n 348. 
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demonstrates that by giving companies the scope to set their own organisation-

specific gender targets, the ASX recommendations have permitted innovative 

change towards the overall policy objective of increasing gender diversity rather 

than a tick-box attitude.822  Firms are setting up training programs as well as 

reviewing pay equity and leave policies in order to better understand, and 

hopefully mitigate, the barriers to female career progression.  Chapter 8 

demonstrates increasing integration of CSR into corporate operations such that 

each company focuses on the areas where it has potentially harmful impact.  

Some companies are putting in place better programs for health and safety at 

work whereas others are improving customer service or environmental 

performance.   Majumdar and Marcus have pointed out that ‘when those who 

implement requirements play an active role in their design, the results are better’, 

partly because of their greater knowledge of the target company.823  Through 

encouraging design of tailored solutions by managers within companies the ASX 

recommendations tap into this knowledge, encouraging creative solutions to 

wider social and environmental problems.   

Based on the evidence presented in this thesis, the term ‘management-based 

regulation’ may be the most appropriate in describing how corporate governance 

codes actually change behaviour.  They permit internalisation of corporate 

governance practices in a tailored fashion.  Corporate governance regulation is 

therefore a good example of Coglianese and Lazer’s management-based 

regulation.824  Indeed, Kingsford Smith places behavioural change as the most 

compelling reason for corporate governance guidelines – the fact that they ‘might 

help good governance practices to be internalised in the corporation’s everyday 

operations’.825  This is exactly what this thesis finds can happen, particularly if 

recommendations are designed accurately with this objective in mind. This thesis 

finds that the ASX recommendations that encourage self-review and assessment 

can be some of the most effective at causing behavioural change.  Chapter 7 on 

diversity shows that the need to measure diversity, set targets and then report on 

progress against them has triggered innovative programs and initiatives that 

permeate the whole organisation.     
                                                           
822  Aalders and Wilthagen, above n 796; Majumdar and Marcus, above n 364. 
823  Majumdar and Marcus, above n 364, 171.  
824  Coglianese and Lazer, above n 348. 
825  Kingsford Smith, above n 34, 399. 
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9.5.2.2 The two purposes of disclosure  

Chapter 4 introduced the three main purposes of corporate governance 

disclosures: (1) securing corporate accountability to stakeholders; (2) enabling 

better investment decisions and smooth-running capital markets; (3) as a form of 

indirect regulation that achieves the aims of regulators.826  Although disclosure of 

corporate information is primarily for the benefit of external interested parties it 

can also affect behavior within a firm.  Spira and Page point out that ‘the 

knowledge that disclosure is required may have an earlier and equally important 

effect on management behavior’.827  Coglianese and Lazer accept that some forms 

of disclosure-based regulation have behavioural change as a purpose and 

therefore fall within the category of management-based regulation. 828 As they 

state, ‘the gathering of information is, after all, a necessary step in any 

management or planning process’.829  This is demonstrated by Chapter 7 which 

shows that the process of extracting and measuring data for disclosure can 

provide informational benefits to a company internally.  Indeed, in order to 

disclose information about a process, that process may first have to be developed.  

As Spira and Page comment: 

There are two principal motives for requiring companies to disclose 

information about their risk management and internal control: either 

regulators want the company to improve its risk management and 

internal control, or they want the company to give more information to 

financial markets, or both.830   

This thesis reviews code recommendations that combine these different purposes 

in that they are aimed both at improving internal corporate governance as well as 

improving flow of information to external stakeholders, both of which are 

regulatory aims.  This thesis demonstrates that most of the recommendations of 

the Australian corporate governance code have two objectives – they suggest 

changes to internal corporate governance practices and suggest disclosure of 

these practices.  Chapter 6 demonstrates this dual purpose in relation to 

                                                           
826  Spira and Page, above n 213, 410. 
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recommendation 2.5 on board performance evaluation.  Although the wording of 

recommendation 2.5 focuses on disclosure of the process used to evaluate board 

performance, the real value of the recommendation has been to encourage and 

entrench the norm of regular performance evaluation into corporate practice.  A 

report by Boardroom Partners in 2012 concluded that the ASX Principles ought to 

be clearer on the distinction between ‘doing and disclosing’, a suggestion that was 

taken account of in the 2014 edition of the Principles.  Chapter 5 also 

demonstrates the dual purpose of corporate governance recommendations.  

Many of the recommendations reviewed in this chapter directly suggest that 

companies put in place internal structures aimed at improving corporate 

governance such as board sub-committees and they separately recommend that 

companies disclose the existence of these structures.  This thesis finds that the 

ASX corporate governance principles have been effective at causing organisational 

change but less successful at enabling better investment decisions.  This may not 

matter.  Instead of seeing disclosure as something that benefits investors we 

perhaps ought to view it as something that initiates internal change processes. 

Studies of disclosure tend to focus on the readily observable—the content 

of the disclosures themselves—rather than the behavioural effects in 

corporate policies and processes which disclosure is intended to secure 

but which are far more difficult to assess. However, the knowledge that 

disclosure is required may have an earlier and equally important effect on 

management behaviour as that produced by market response.831 

Kingsford Smith cites similar advantages for soft regulation: it can set specific 

standards, has an educative role and can be internalised in organisational 

practice.832  This thesis confirms all of these advantages: the ASX Principles, 

particularly its recommendations that encourage ongoing processes rather than 

one-off structures, can have a strong and positive effect on behaviour within 

corporations.   
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9.5.3 How to make New Governance effective  

9.5.3.1 The challenge of incentive: Balancing freedom and control - the 
limits to new governance 

The primary problem for new governance regulation is one of incentive.  Although 

targets may have the information to craft solutions to regulatory problems, they 

may not always have the incentive to spend time and money in doing so.833  The 

challenge is to ensure that targets use the discretion afforded them in ways that 

are consistent with public regulatory goals rather than their own private 

interests.834  If regulation is voluntary, with no sanctions for non-compliance, 

there have to be other incentives at work to encourage behavioural change. 

By advocating the benefits of good corporate governance – improved efficiency, 

reputation, performance, investment - the ASX Principles have tried to find a win-

win situation where companies choose to implement the recommendations in 

order to provide performance benefits to their investors and wider stakeholders 

(corporate objective) and at the same time, are run better, reducing the likelihood 

of collapse and economic damage (public regulatory objective).  What can be seen 

from drawing together the different studies described in this thesis is that the 

end-result in terms of corporate behaviour is influenced by many things, one of 

which is the introduction of corporate governance recommendations.  Others 

include market pressures, social norms and institutional expectations. 

Further research will be required to understand if the cultural changes and 

associated increases in gender diversity observed in Chapter 7 are limited only to 

companies with a ‘natural interest’ in diversity or high social visibility.835  This 

issue is also discussed in Chapter 8 in the context of corporate social 

responsibility.  Chapter 8 shows that the development and dissemination of 

international standards of corporate responsibility reporting have helped to fuel 

what we hope amounts to meaningful cultural change towards long-term 

sustainability and more ethical corporate cultures.  Of course this apparent 

progress may amount only to ‘enlightened self-interest’ where the extent of 

responsibility is limited to situations where social objectives overlap with 
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corporate objectives.836  For example, companies will only act responsibly if they 

perceive a financial risk in being irresponsible, perhaps loss of customers due to a 

tainted reputation.  This kind of reputational risk may only apply to large retailers 

with an established brand and not to smaller companies in a supply chain that 

have less need for a public profile. 

Where the ‘business case’ for corporate responsibility is weak there is an 

argument that stronger regulation may be necessary.  Indeed, Hess is very 

sceptical at the ability of purely voluntary corporate social reporting to create 

meaningful improvement in corporate sustainability, suggesting that what 

companies say can be decoupled from what they actually do.837  He suggests 

making basic reporting mandatory thereby forcing all firms to report on 

standardised indicators rather than relying on a business case.  This would 

prevent strategic disclosure of only positive information but would not prevent 

firms from voluntarily disclosing over and above the minimum standard.  Chapter 

8 however, suggests that mandatory CSR reporting could foster a compliance, 

tick-box mentality and reduce creative engagement in CSR strategy.  Finding the 

correct balance is a difficult task. 

Braithwaite’s theory of responsive regulation and regulatory pyramids provide a 

commonly used solution to finding the balance between flexibility and control.  

Only if targets fail to reach a certain level of compliance or performance will 

stricter regulatory sanctions be imposed.  The theory of responsive regulation 

stresses the importance of regulation that is perceived as legitimate and fair.838  

Seidl et al refer to the responsive nature of codes of corporate governance in their 

discussion of how codes can be reviewed to amend or strengthen controversial 

recommendations.839  Every time the Australian code has been amended there 

has been a public consultation process around the proposed changes to ensure a 

balanced and fair outcome that takes into account the concerns of all 

stakeholders.   This type of participatory process has also been termed restorative 

justice whereby all stakeholders investigate and come to an understanding of the 

                                                           
836  D Vogel The Market for Virtue: The Potential and Limits of Corporate Social 

Responsibility (The Brookings Institute, 2005). 
837  Hess, above n 226, 466. 
838  Braithwaite, above n 81. 
839  Seidl et al, above n 1, 813. 
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reasons behind past injustice or harm and agree on a set of reforms to prevent 

recurrence and instigate repair.840   

Of course the potential for strengthened or more stringent requirements can be 

seen as a regulatory sanction.  Certainly, this thesis finds that the threat of 

stronger regulation is an effective incentive to comply with existing requirements.  

Chapter 5 found that awareness of the stringent requirements of the United 

States SOX Act tended to make participants view the Australian code in a 

favourable light.  In the same way, awareness of the introduction of quotas for 

women on board in Europe has encouraged compliance with the more flexible 

requirements of the ASX.  What we see are changing norms and expectations at 

an international level that impact on behaviour at a national level. 

Aguilera and Cuervo-Cazzuro point out that the effectiveness of a corporate 

governance code is likely to depend on the nature of the issuer of the code 

(government, stock exchange or investor association etc) as this will affect both 

code content and enforceability.841  Similarly Kingsford Smith comments that it is 

the fact that corporate governance regulation operates in connection with state 

law (the meta-regulatory nature of the overall system) that gives its strength.  It is 

the degree to which soft regulation operates in the shadow of the state or in 

tandem with state law that mitigates some of the usual drawbacks of soft 

regulation.842  In other words it is the multi-level, meta-regulatory nature of the 

system that makes it effective: the ability to escalate matters through a hierarchy 

of increasingly stringent regulation. 

Having said this, in terms of the softest aspects of Australian corporate 

governance regulation, the ASX Principles, this thesis did not find evidence of any 

fear of legal sanctions driving behaviour (for example, risk of being delisted); 

incentives were more subtle.  Factors influencing the way in which companies 

implemented the code included: the expectations of external bodies such as 

ratings agencies and investors; emerging norms of corporate governance; and the 

internal benefits realised in practice.  In the context of meta-regulation the forces 

described above must be understood as they can provide both helpful incentives 
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or unexpected ones.  The effect of these external forces may be difficult to predict 

when designing regulation and provide a reason for regular review and 

assessment of regulatory impact. 

9.5.3.2 Measuring effectiveness 

As quantitative corporate governance research has discovered, it is very difficult 

to measure the value of corporate governance.  However the success of the new 

ASX diversity recommendations can and will be measured by the extent to which 

workplace gender statistics actually change.  As Coglianese and Lazer state ‘[t]he 

key question… is whether management-based regulation makes a difference in 

terms of the achievement of social goals’.843  The ingenuity of the diversity 

recommendations is the fact that they have inbuilt mechanisms for measuring 

progress both quantitatively and qualitatively.  Companies must update gender 

statistics and report annually on progress towards meeting self-set targets.  If this 

data and future research demonstrates an equilibrium point or a stalling in 

progress towards increased diversity it may be that the flexibility and discretion of 

the ASX recommendations will need to be backed up by harder laws, in this case 

probably a quota or set of quotas with fairly long-term horizons.844  The crucial 

question as set by Majumdar and Marcus is to find the right balance of freedom 

and control – to set ambitious goals but with sufficient discretion to allow 

engaged and innovative compliance.845  As mentioned above, often the threat of 

more stringent regulation is enough to encourage compliance with existing 

requirements.  The conclusion of this thesis is that soft regulation does need to be 

backed up by the possibility of harder regulation.  This thesis therefore supports 

Braithwaite’s pyramid of escalating regulatory enforcement.  Targets of regulation 

must understand that if they do not comply with the spirit of soft regulation, 

harder forms of regulation will be implemented.   

Hooghiemstra and van Ees suggest that all provisions of corporate governance 

codes may only be effective if backed up by deterrence pressures such as 

sanctions.846  Their theory is that without stronger sanctions firms will only comply 
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to the letter of the code and not its spirit.847 Interestingly, they draw on 

institutional theory to arrive at this conclusion rather than the socio-legal theories 

of regulation.848 They point to the institutional pressures that work against 

innovation and uniqueness in governance systems and provide evidence of 

‘powers of isomorphism’ that hinder firms from using the discretion permitted by 

codes of corporate governance and instead push them towards uniformity.   

Lynall et al demonstrate that path dependence on boards means that patterns of 

board composition tend to persist even when fundamental change is needed.849  

They suggest further research is needed into how change can be precipitated 

through the institutional environment including through regulatory, cognitive and 

normative change.850  This thesis, particularly Chapter 7 on diversity, empirically 

examines a specific case of corporate governance recommendations triggering 

this kind of institutional change.  

9.5.3.3 Understanding institutional forces 

As introduced above the effectiveness of new governance regulation lies in 

understanding the institutional forces at play and making sure that they provide 

the right incentives and do not work against the regulatory objectives.  This is a 

difficult task.  Indeed, Julia Black describes the relationship between regulatory 

rules and market behaviour as ‘a complex dance in which market behaviour and 

regulatory action shadow, anticipate, and react to each others’ moves in turn’.851  

This thesis reveals that the market forces that the designers of corporate 

governance codes hoped to tap into to provide incentives to companies to 

‘comply or explain’ have not interacted with the regulation exactly as expected.  

Figure 9.4 summarises: 
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9.5.3.4 Institutional isomorphism 

Several scholars argue that the flexibility provided by codes of corporate 

governance is not used by companies in practice due to institutional pressures to 

conform.852  Hooghiemstra and van Ees examined the corporate response to the 

Dutch ‘comply or explain’ corporate governance code.  They found that 

companies tended to comply with the code or confine themselves to accepted 

arguments to explain non-compliance.  Their ‘findings indicate uniformity in 

adopting the standard of good governance which is not in line with the logic of 

corporate governance codes and casts doubt on the effectiveness of this form of 

soft law’.853 

Chapter 5 of this thesis provides evidence of this pressure to comply but suggests 

this was a temporary phenomenon which lessened over time as the corporate 

community became more familiar with the ‘comply or explain’ concept.  It seems 

this early pressure to comply stemmed from a ‘check-box’, auditing approach to 

corporate governance on the part of many ratings agencies. They simply counted 
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the number of recommendations adopted and gave each company a score. This 

approach was likely a result of limited time and resources for assessing the large 

volume of new corporate governance information.  A score demonstrating the 

existence of recommended structures and processes could perhaps give investors 

a level of comfort that basic governance was in place.  Certainly companies felt 

pressure to comply in order to get a ‘ten out of ten’ for corporate governance.   

This approach on the part of ratings agencies negates the purpose of the ASX code 

in permitting flexibility and tailored solutions because it omits examination of the 

quality and nature of corporate governance disclosures and the validity of 

explanations of non-compliance.  The ASX Principles were designed to provide a 

flexible framework to guide companies in designing corporate governance 

structures and processes to suit their particular circumstances.  The ‘comply or 

explain’ mechanism specifically recognises that some corporate governance 

mechanisms will be inappropriate for certain companies.  As Chapter 5 

demonstrates, in a company with a small board, the creation of board sub-

committees may reduce rather than improve overall board efficiency.  Thus any 

pressure to comply with all code recommendations not only reduces the 

effectiveness of the regulation but may also have detrimental effects. 

In the framework of meta-regulation, although the regulator intended to confer 

discretion on corporations this was taken away by other external forces.  This 

pressure to conform to codes of corporate governance rather than make use of 

their flexible nature has been noted by other scholars but overall the evidence 

supports the conclusion of Chapter 5 that this tends to be limited to the early 

response to the introduction of a code.854  Seidl et al in their recent research 

based on the UK and German codes found that ‘the sheer number of deviations 

recorded would seem to suggest that concerns about companies being driven 

towards full compliance are largely unfounded’.855 The ASX Corporate Governance 

Council took steps to educate both companies and investors on the option of non-

adoption of the Code Principles after its own survey revealed this early pressure 

to conform.  In South Africa, following similar problems, the third edition of the 

corporate governance code introduced an ‘apply or explain’ mechanism instead of 
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‘comply or explain’.856  Chapter 5 demonstrates that Australian companies have 

developed corporate governance structures specific to their organisation, for 

example, in the area of board sub-committees. Over time the market’s 

understanding of the regulation appears to have become more sophisticated 

thereby permitting companies to be more unique in their application of the 

Principles.   

Hooghiemstra and van Ees would disagree with this last proposition.  They argue 

that the increased use of the option of ‘explaining’ rather than ‘complying’ only 

demonstrates a process whereby non-conforming explanations also become 

standardised.  They use institutional theory to explain that external pressures - 

expectations of compliance and a need to maintain legitimacy - are enough to 

motivate high levels of code adoption.857  Over time, certain ‘explanations’ also 

become accepted and therefore legitimate, meaning these deviations from 

compliance become more common but also more uniform – a standardisation of 

non-standard corporate governance practices.  Further research would have to be 

carried out to explore whether the findings of this thesis support Hooghiemstra 

and van Ees’ conclusion, for example, whether the non-recommended 

committees revealed in Chapter 5 adhere to some form of uniformity; however it 

seems more likely that the pressure to conform has genuinely lessened.   

In contrast to researchers such as Hooghiemstra and van Ees and Keay, the 

findings of this thesis demonstrate that companies do use the discretion provided 

by the ASX Corporate Governance Principles to find the most cost-effective 

governance solutions for their organisation.   There were certainly signs on first 

introduction of the Principles of a move towards uniformity of disclosure but the 

interview evidence presented in Chapter 5 demonstrates that even beneath 

standard statements there is often a great deal of thought dedicated to the 

creation of efficient governance systems and processes.  Companies are using 

governance systems both to reduce costs and to tap potential benefits, for 

example improving customer service or board performance. For example: 

 Chapter 5 found that many companies do not simply set up one audit, one 

nomination and one remuneration committee (as recommended) but 
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combine these functions together or with other important board tasks to 

find the most efficient structure for their organisation.  

 Chapter 6 found that companies align director performance reviews with 

their director re-election cycle to improve efficiency. 

 Chapter 7 found that the ‘measurable objectives’ set by companies in 

order to achieve gender diversity varied greatly across organisations, 

often tailored specifically to company circumstances. 

 Chapter 8 found a wide variety of structures set up to assist in 

implementing CSR strategy tailored to the nature of the company, for 

example customer service monitoring in service industries as compared to 

executive KPIs for OHS in the mining industry. 

The next question is whether company disclosures, whether they comply or 

explain, truly represent what is happening within the company or are decoupled 

from reality.  Spira and Page suggest that the perceived uniformity of disclosures 

may not reflect actual uniformity in practice because of the ambiguous nature of 

such disclosures: 

The overwhelming response of organisations seems to have been 

acquiescence through compliance although the evidence of ambiguous 

disclosures suggests that a certain level of avoidance by disguising 

nonconformity may have been taking place.858 

9.5.3.5 Uniformity and Boiler-plate 

Institutional isomorphism in response to disclosure-based regulation can be seen 

in the use of ‘boilerplate’ disclosures.  ‘Boilerplate’ is a term used in a legal 

context to mean standard terms and conditions that can be inserted without 

change into a wide variety of documents.859  Certainly this thesis found examples 

of ‘boilerplate’ disclosures, also identified by Spira and Page, ‘we observe that the 

format and content of such disclosures may converge into a standardised 

boilerplate’.860 In the UK the Financial Reporting Council described its 2010 

                                                           
858  Spira and Page, above n 213. 
859  Spira and Page, above n 213, 417. 
860  Ibid 411. 



368 
 

changes to the Corporate Governance Code as fighting the ‘fungus of 

boilerplate’.861  The Code now asks Chairmen to include a personal discussion of 

risk management procedures in annual reports rather than resorting to standard 

statements. Spira and Page point out that: 

While the use of ‘boilerplate’ has generally been deplored, there has been 

little analysis of why it occurs and whether it is an inevitable result of the 

‘disclosure as regulation’ process. 

In theory, shareholders and potential shareholders need to have a certain amount 

of information in order to assess companies but if the information becomes 

minimal and standardised it quickly loses its value and purpose.  It is the unique 

information that is valuable, that gives an impression of a company’s approach to 

certain issues and explains the role of committees or the way in which risks are 

mitigated.  But this information is more subjective and harder to categorise and 

quantify, plus there are suggestions that investors do not actually read it.  It is 

possible that this information is used more by other stakeholders – employees 

may be interested in the diversity targets, potential lenders may be interested in 

the skills of the audit committee.  Indeed, understanding the nature of the 

audience for corporate disclosure is an area worthy of further research. 

The collapse of Enron (which could tick all the boxes for recommended corporate 

governance structures and processes) demonstrated clearly that there is more to 

good governance than setting up a framework.  Indeed, perhaps these examples 

of companies that collapsed, despite having seemingly good governance, have 

reduced the value of all corporate governance disclosures in the eyes of investors. 

9.5.3.6 Lack of investor engagement 

As Kingsford Smith comments, ‘although the ASX Principles could be a powerful 

corporate governance mechanism, the hurdle is investor cost of identifying 

company underperformance and mounting any action.862  The findings in Chapter 

6 suggest that corporate governance disclosures are not a significant factor in 
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fund managers’ investment decisions.  MacNeil and Li provide evidence of a 

‘comply or perform’ reality which is also supported by the thesis findings 

presented in Chapter 6.863  That is, shareholders are not concerned about how 

their companies are governed provided that they are performing well financially. 

Chapter 6 confirms, albeit based on only a small number of interviews with fund 

managers, that corporate governance information has very little influence on 

investment decisions.  As introduced in Chapter 4, Keay also notes lack of investor 

engagement around corporate governance disclosures and on this basis he claims 

that corporate governance codes are not effective. 864  Spira and Page’s research 

again found that investors do not find corporate governance statements useful in 

making investment decisions.  The value of such statements is seen only as an 

audit report or checklist where absence of a disclosure would be noted.865   In 

fact, it may be that investors see disclosures only as a starting point for discussion 

rather than the sum of information to be disclosed.866  Thus there is little incentive 

for companies to provide high quality detailed corporate governance information.  

The evidence in this thesis and other research is that companies understand that 

investors are not very interested in their disclosures. Any value in disclosure is 

found in the thinking and board discussion that precedes the making of any public 

statement. 867  For this reason, repeating the same statement every year has no 

value for investors or companies; regulation needs to encourage reporting of 

progress or change rather than static structures or processes.  

Thus, although lack of a market for good governance does reveal a flaw in the 

regulatory mechanism it does not mean the regulation is without positive effect.  

Keay’s research appears to be assuming that regulation has only one objective – 

to influence investment decisions through disclosure – an aspect of external 

corporate governance.  This thesis and other studies agree that the market 

enforcement aspect of comply or explain codes may not be very effective 

however this does not mean corporate governance codes have not had a positive 

effect on corporate behaviour.  Although the external use of disclosed 

information is not as expected, this thesis finds that internal effects triggered by 
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the regulation are very positive.  It finds that the value of external disclosure is 

primarily found internally in the processes that lead to disclosure.  On this basis 

Spira and Page suggest that it may not matter that statements tend towards 

boilerplate because ‘the form and content of the disclosure may be less important 

than the internal process by which the disclosure is produced’.868  

The conclusion of this thesis is that disclosure of corporate governance 

information is valuable even if the investors do not place great importance on it.  

Firstly, the process of collating and compiling the information forces a company to 

examine and consider existing structures and processes and assess them against 

the recommendations.  Secondly, the recommendations have resulted in concrete 

behavioural changes within corporations that add value by making boards more 

competent, decision-making more efficient and generally assisting directors to 

fulfil their role. 

9.5.3.7 Cover planning and implementation 

The contribution of this thesis to the literature is that it provides evidence of the 

kinds of regulatory provisions that can enable the theory of management-based 

regulation to be put into practice.  The ASX recommendations on diversity 

demonstrate several important regulatory features: 

1. the discretion to choose company-appropriate targets which (a) 

encourages ownership, acceptance and innovative implementation plans 

for achieving those targets; and (b) is likely to result in the most effective 

plans because those with the most knowledge are designing them; and869   

2. forward-looking provisions that monitor implementation - the need to 

report on progress towards achieving targets in future years.  This forces 

companies to look ahead and sets up a process of review which keeps 

implementation plans alive and moving.   

It is this second feature that has been less discussed in the literature and yet this 

thesis suggests may be a crucial feature of effective regulation.  Coglianese and 

Lazer analyse the types of situations where a regulator ought to regulate both the 

                                                           
868  Spira and Page, above n 213, 429. 
869  Coglianese and Lazer, above n 348 also note these two advantages at 695.   
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planning of a policy and its implementation.870  They conclude that a need to 

regulate both stages is the most likely scenario but also the most demanding for 

the regulator.871  This thesis confirms the importance of regulatory involvement in 

both planning and implementation and suggests that to be effective, corporate 

governance regulation should expressly aim to set up processes of monitoring and 

review such that practices are not established and forgotten but regularly 

reviewed, updated and maintained.  However, in contrast to Coglianese and 

Lazer’s view, this thesis shows that this can be achieved through well-designed 

disclosure-based regulation and does not have to involve demanding inspection 

regimes on the part of the regulator.  Chapter 7 demonstrates that regulation 

designed to incorporate public progress reporting, in this case progress towards 

diversity targets, may be enough.  Chapter 8 shows that CSR reporting is following 

the same strategy – to encourage measurable targets and reporting on progress 

towards them.  The same conclusion was reached in Chapter 6 – if board 

performance evaluation is to be effective there must be some disclosure 

confirming the fact that outcomes were followed up and implemented.  This 

amounts to a form of responsive regulation where disclosure is not only for the 

benefit of investors and stakeholders but is designed to satisfy the regulator that 

further action is unnecessary.  Knowledge of the need to satisfy the regulator may 

be enough to encourage systems and process that ensure implementation.  For 

example, Chapters 7 and 8 both demonstrate the beginnings of a practice of tying 

the achievement of CSR or diversity goals to executive remuneration. 

9.6 Summary  

As stated in Chapter 1, this thesis takes the view that the effectiveness of 

corporate governance codes should be measured, not through compliance levels, 

but by assessing whether positive changes in corporate behaviour can be 

identified that improve the governance of corporations.  This is where this thesis 

differentiates itself by taking a novel, inter-disciplinary approach.  It does not take 

solely a legal view of compliance but incorporates management theories on the 

role of the board of directors and behavioural change internal to the corporation 

as well as external influences. 

                                                           
870  Ibid 706-712. 
871  Ibid 712. 
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As explained in Chapter 2, one aim of corporate governance regulation is to create 

the internal structures and processes necessary for good corporate governance.  

Another aim is to improve information flow out of the company to enable 

external forces to exert an influence.  The findings of this thesis suggest that the 

ASX corporate governance code has been successful at improving companies’ 

internal corporate governance; however, processes of information disclosure 

have not functioned entirely in the way intended. 

One problem is that the distinction between these two aims has not always been 

clear.  The ASX Principles were criticised in 2012 for not making clear the 

distinction between ‘doing’ and ‘disclosing’.872  For example, as discussed in 

Chapter 6, the second edition of the ASX Principles encouraged companies to 

disclose that they had a process for board performance evaluation without 

requiring them to say if it had ever been used. This criticism has been taken into 

account in the third edition of the ASX Principles which recommends disclosure of 

actual performance evaluations carried out as well as the process used and any 

important outcomes.   

In terms of the content of the ASX Principles this thesis concludes that Principles 

should maintain their flexibility and should be clearer on how recommended 

structures and processes are envisioned to lead to better governance.  Chapters 

5-8 demonstrate that at the heart of most corporate governance 

recommendations is an assumption that if the recommendation is carried out it 

will assist the board in fulfilling a certain role.   Indeed, the UK Corporate 

Governance code clearly states that its function is to help boards discharge their 

duties in the best interests of their companies.873  However the links between 

recommendations and board function is not always clearly explained or 

empirically tested in terms of the circumstances necessary for it to be effective. 

For example, empirical evidence is building regarding the kinds of circumstances 

where independent board members are valuable and contexts where other board 

characteristics are more important.  This sort of discussion should be included in 

commentary to the ASX Principles, much like the discussion of the reduced 

                                                           
872  Chartered Secretaries Australia and Boardroom Partners (2012) ‘Anything to 

declare?’. 
873  FRC, UK Corporate Governance Code (September 2012), 2. 



373 
 

efficiency gains of committees for small boards.  As Hooghiemstra and van Ees 

point out, most codes do not indicate legitimate arguments for deviation which 

may be one of the reasons companies tend to take the easier route of adoption.874     

An important finding of this thesis regarding regulatory content is that it should 

aim to encourage processes of open dialogue and the development of trust 

between board members and management.  Designing regulation to achieve this 

is more difficult than regulation aimed at more specific and measurable objectives 

such as increased independence or financial skills. 

Complying with a recommendation is only the beginning – setting up a committee 

or deciding to go through a board evaluation process – it’s the results of the 

process that provide value.  The ASX recommendations are designed to trigger 

processes that encourage more efficient and better decision-making.  The 

recommendations only provide a framework, not a guarantee – the substance of 

corporate governance is still down to the individuals running the company.  A 

board evaluation that involves all directors filling out a survey form will not 

achieve anything unless the results are discussed and changes implemented.  This 

is why corporate governance can never guarantee good corporate behaviour – it 

is only a framework within which individuals must go about governing their 

business – decision making, strategising and monitoring.  We can be told that they 

have the recommended framework or we may be told more about how the 

company is actually governed – here is the valuable and unique information, 

provision of which is voluntary but for this very reason can give insight into a 

company’s values surrounding corporate governance. 

Although this thesis confirms meta-regulation as appropriate and effective in the 

area of corporate governance it also highlights the fact that market mechanisms 

can interfere with its implementation.  The incentives directing company choices 

in implementing corporate governance regulation may not be those predicted by 

policy makers.  Although the ASX corporate governance principles were designed 

to make use of market forces, these forces have not played out as expected.   

Figure 9.5 shows the factors influencing how companies exercise their discretion 

in implementing corporate governance recommendations.  This thesis finds that 
                                                           
874  Hooghiemstra and van Ees, above n 207. 
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initially companies were influenced by the approach of ratings agencies to simply 

adopt as many recommendations as possible.  It finds that investors are not 

greatly influenced by corporate governance disclosures.  This leaves the question 

of why companies continue to implement corporate governance 

recommendations.  The answer is that they see internal value in these structures 

and processes which can actually improve organisational efficiency and 

performance but also external value in that a basic level of disclosure provides 

corporate legitimacy. 

 



375 
 

 

  

Government 
legislation 

ASIC 

ASX 

ASX Principles 

Financial 
markets 

Fund 
Managers 

Rating 
Agencies 

Stakeholder 
expectations 

Social norms 

Compliance 

Short term 
Performance 

Flexible comply 
or explain 

Internal – corporate 
governance structures & 

processes  

Better board 
performance 

External – corporate 
governance disclosures 

Investor confidence? 

Long term 
Sustainability 



376 
 

10 Conclusions and Recommendations 

10.1 The contemporary role of the board 

The evidence presented in this thesis suggests that the modern role of the 

corporate board is a collaborative one with two-way dialogue the key to board 

effectiveness.  This evidence supports and develops theories that see the board of 

directors as having a co-ordinating role and acting as a trustee for the corporation 

as a whole and not just its shareholders.875  Key findings regarding the role of the 

board are as follows: 

 The role of the board is changeable depending on company size, 

maturity, ownership and industry.  This confirms the need for flexibility in 

corporate governance regulation to enable companies to take a 

contingency approach to designing and updating their corporate 

governance structures and systems. 

 An effective board has a collaborative relationship with management 

rather than acting primarily as a monitor or police force. It is the process 

of collaboration that enables the board to fulfil its multiple roles.  This 

suggests recent reforms focused on independent monitoring and agency 

theory may be too narrow in their objectives. 

 An effective board builds trust – between directors, between board and 

management and between company and stakeholders.  This suggests that 

emerging theories of corporate governance based on social capital and 

relationships of trust may be of more assistance in developing future 

corporate governance regulation than agency theory. 

 The board is a coordinating body – theories that put forward a role for 

the board in balancing the interests of all stakeholders appear to reflect 

modern reality more accurately than theories of strict shareholder 

primacy.  Contemporary boards are taking more of a role in corporate 

responsibility strategy although directors have always had to balance the 

interests of all stakeholders in the long-term interests of the company.  

Directors do not necessarily see this as corporate responsibility but as 
                                                           
875  Blair and Stout, above n 298; Lan and Heracleous, above n 276. 
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common sense in a world where there are heightened expectations 

regarding corporate behaviour, ever faster communication networks and 

diminishing natural resources.  

10.2 Corporate governance regulation 

The evidence presented in this thesis also requires us to think of regulation in a 

new way.  It builds on theories of norm-building through responsive regulation 

which purposely permits flexibility in the manner of adoption, encouraging 

innovative solutions to complex problems.876  This kind of regulation, if backed up 

by the possibility of harder rules or sanctions, can be effective at instigating 

behavioural and cultural change rather than superficial compliance.   

 Meta-regulation as a form of strengthened soft law is effective and well 

suited to the field of corporate governance as a dynamic and complex 

area. 

 Comply or explain codes cause behavioural change by triggering internal 

change management processes. 

 Information disclosure in most cases has limited value to investors but 

encourages internal change.  

 Regulation recommending self-review (risk management, performance 

evaluation, target setting) can have positive effects in changing behaviour 

through monitoring implementation as well as planning. 

 Social norms and soft regulation work in parallel to reinforce each other. 

 Institutional forces can have unpredictable effects that skew the 

incentives for application of voluntary regulation. 

This thesis provides evidence of soft regulation instigating cultural change in 

several areas: Chapter 5 shows how the ASX Principles helped to entrench 

acceptance of corporate governance processes in general with Chapter 6 

demonstrating this in the specific case of board performance evaluation.  

Chapters 7 and 8 present examples of soft regulation being used to encourage 
                                                           
876  Majumdar and Marcus, above n 364. 
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wider social and organisation change.  They show how regulation can encourage a 

process of change management through: (1) leadership by a board or 

management committee; (2) setting of policy; (3) setting of organisational targets; 

and (4) public reporting of progress against those targets.  Regulation that sets up 

this cycle of self-assessment, enforced to some extent through disclosure, can be 

very effective at encouraging internal change.  It sets up many of the processes 

recognised by organisational scholars as necessary for change management.  

Effective corporate governance regulation is rightly classed as management-based 

regulation because its structures and processes become internalised into 

organisational systems.877 

10.3 Theoretical contribution 

This thesis contributes to two areas of theory. In terms of corporate governance 

theory it tests some of the common management theories aiming to explain the 

role of the board as well as long running theories over corporate purpose.  It 

supports a dynamic and multi-faceted role for boards of directors, demonstrating 

that different theories may apply in different circumstances.  The thesis findings 

support behavioural and process-based theories of board effectiveness.  

Regarding whether companies should pursue only shareholder value or balance 

other stakeholders’ needs, this thesis suggests that directors pursue a common 

sense balance – their role is to guide the corporation along a path that mediates 

constantly changing stakeholder priorities and influences.  

The contribution of this thesis, therefore, is to provide empirical evidence to 

demonstrate that Australian corporate governance regulation (and likely other 

similar corporate governance codes) recognises the role of the board, not only in 

monitoring management but in adding value through its experience, contacts and 

ability to shape corporate strategy, culture and long term objectives.  This thesis 

assists the development of a behavioural theory of boards of directors as called 

for by van Ees et al.878  Their review paper challenges the dominant agency theory 

view of the board as a monitoring body by developing an alternative theoretical 

perspective: that of the board as a value-adding body, its main purpose to enable 

                                                           
877  Coglianese and Lazer, above n 348. 
878  Van Ees et al, above n 177. 
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co-operation between the many stakeholders in a firm.879  Van Ees et al explain 

that building a behavioural theory of boards requires accurate and precise 

description of what boards actually do in practice.880  This thesis has attempted to 

draw together descriptive evidence of board roles and theoretical understanding 

of board roles to assess the effectiveness of corporate governance regulation. 

In terms of regulatory theory the thesis tests the rationale behind meta-regulation 

and smart regulation.  It finds that these new forms of layered regulation, 

whereby voluntary action is encouraged by threat of market or traditional 

sanctions, can be remarkably effective.  This kind of regulation is appropriate in 

complex situations where uniformly applied prescriptive regulation could have 

negative effects.  Both corporate governance and CSR mean different things to 

different companies depending on their stage of life-cycle, organisational 

structure and industry.  Forcing companies to set up specific governance 

committees or report on a list of environmental measures would, for many 

companies, amount to an expensive compliance exercise with no improvement to 

the running of the company or its responsibility.  Although self-directed 

improvement is open to criticism for the ease at which it can be ignored by 

egotistical executives, this thesis provides positive evidence of its effectiveness.  

The effects of corporate governance codes are subtle and slow.  Corporations can 

ignore them or pay lip service to disclosure recommendations however this kind 

of behaviour is increasingly rare.  Instead surveys find a trend towards improved 

disclosure and interviews suggest that this is reflective of real change.   

As a case study of meta-regulation the thesis findings have implications for 

regulatory theory, demonstrating that regulation that encourages self-review can 

be very effective.  It places some doubt however, on the value of information 

disclosure as a mechanism for improving investment markets, rather disclosure 

provides a public check on self-regulation.  The thesis draws attention to the fact 

that corporate governance regulation can be effective through its early and direct 

impact on internal board processes even if engagement with stakeholders is 

limited.  

                                                           
879  Ibid 308. 
880  Ibid 313. 
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10.4 Practitioner and policy implications  

This thesis has significant practical implications for both companies and regulators 

regarding the design and implementation of corporate governance codes.  It 

provides suggestions for regulators regarding how to structure corporate 

governance codes to maximise their effectiveness in improving board 

performance.  Code flexibility should be maintained and uniformity discouraged 

through more detailed guidance.  On the basis that enforcement by the 

investment market is limited regulators can encourage implementation by 

requesting regular progress reporting on self-set targets.  The thesis demonstrates 

to companies that tailored implementation of corporate governance regulation 

can not only reduce risk but enhance board and wider organizational 

performance. 

In assessing regulatory effectiveness it is vital to have a clear understanding of the 

aim of the ASX Principles.  They have several broad aims: to improve the standard 

of corporate governance in Australian companies; to reduce the risk of corporate 

collapse; and to maintain investor confidence.  They encompass both economic 

and public interest aims – to improve firm performance and efficiency as well as 

to protect our superannuation investments and our interests as employees and 

customers of corporations.  Each specific recommendation will contribute to 

these overall objectives with its own narrow aims, addressing in more detail the 

structures, processes and conduct seen as contributing to good corporate 

governance.   

Unfortunately the link between each recommendation’s narrow aim and the 

overall objective of the ASX Principles is not always clearly explained or 

empirically tested.  It is important for company officers to understand the 

reasoning behind each recommendation and go through a process of assessing 

whether this reasoning holds true for their corporation.  This could be enabled by 

linking corporate governance regulation and recommended practices more clearly 

to the theoretical board roles of monitoring, advising, setting culture or accessing 

resources.  As many of the recommendations relate to board structures and 

processes it is important to bear in mind the various roles and responsibilities of a 

board and how each recommendation assists in fulfilment of those roles.   It is the 

lack of explanation of the purpose of corporate governance recommendations 
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that can make it difficult for companies to decide to pursue alternative 

arrangements.   

The findings regarding the collaborative role of the board have practical 

implications for corporate governance regulation as they suggest that recent 

regulatory emphasis on strengthening the board’s monitoring role may be 

misguided.  An effective corporate governance code ought to assist boards in 

fulfilling their multi-faceted and dynamic role at the head of the corporation by 

encouraging effective board processes and developing trust. 

Prescriptive regulation in this area does not make sense – forcing a company to 

have redundant corporate governance structures and processes will only be costly 

and/or detrimental to governance.  Regulation becomes unresponsive and more 

likely to be understood as a compliance exercise.  Thus institutional factors that 

encourage compliance rather than use of the flexibility of soft regulation must be 

understood and mitigated. Equally, where the aim of regulation is disclosure there 

needs to be clarity around the purpose of disclosure and what is expected – is it to 

allow investors to understand the workings of the company; to audit/check that 

there are minimum structures in place; or to initiate internal change? 

10.5 Future research 

There is a pressing need for more research into how the role of the board is 

dependent on contingencies such as company size, industry and maturity.  This 

thesis concludes that the role of the board can best be understood using Blair and 

Stout’s theory of a mediating hierarch.881  However, this theory needs to be tested 

empirically.  It is a difficult area to research as actual board decisions and the 

factors that influence them will usually be confidential.  However, directors can be 

asked about decision-making in a more general sense as Marshall and Ramsay 

did.882  Research building on Roberts et al’s work would also be very valuable, 

exploring information flow in and out of the boardroom and the role of dialogue 

in fulfilling board roles.883  Indeed, in the age of the internet and constantly 

advancing communication technologies, it may be that board meeting agendas 

and minutes are no longer the mainstay of information flow.  We may need to 
                                                           
881  Blair and Stout, above n 298. 
882  Marshall and Ramsay, above n 104. 
883  Roberts et al, above n 127. 
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explore dialogue and accountability in the context of modern technology.  On the 

other hand, this thesis suggests that it is active, challenging, old-fashioned debate 

and discussion that is the key to board effectiveness.  Research that explores how 

boardroom discussions or decisions relate to the board’s different roles of 

monitoring, strategising, networking, coordinating and normalising would be of 

great value, especially if they could be related to different stages of the corporate 

life-cycle. 

Case study research testing the effectiveness of soft regulation is essential for 

improving regulatory design and understanding the mechanisms through which 

behavioural change occurs.  This does not mean taking specific companies as case-

studies as traditionally done in management research, nor court cases in a legal 

sense.  It means taking a piece of regulation as the subject of the case and 

exploring its effect in context.  In the context of corporate governance further 

research is required to assess the behavioural response to code 

recommendations.  Research that focuses on the narrow objectives of a specific 

recommendation can throw light on the detailed mechanisms of how regulation 

can have practical impact. 

An interesting area for future research is to explore the limits of voluntary 

regulation.  Soft corporate governance and CSR regulation is successful in areas of 

mutual benefit to corporations and society.  For example where cost savings can 

be found in more efficient and environmentally friendly manufacturing processes 

or where non-executive board members are a source of cheap professional 

advice.  If regulation needs to go further than this, to force companies into actions 

that do not bring them immediate benefits, harder forms of law may be 

necessary. 

10.6 Concluding comments 

The strength of this thesis is also its weakness: it covers many topics and could be 

split into at least two parts if not more.  I felt great comfort on reading the 

introduction to one of Julia Black’s articles:  
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This paper is not the one I had intended to write.  Rather it is the paper I 

found I had to write before I could start the one I had intended.884 

Certainly this rings true in terms of my two research questions.  I wanted to simply 

assess the effectiveness of the ASX Principles but found it was first necessary to 

better understand the contemporary role of the board.  It is impossible to make 

suggestions to improve board performance until you understand what it ought to 

involve.  So I apologise for the length of this thesis and look forward to dividing it 

up into more manageable units for future publication.  I hope to have the chance 

to develop some of my ideas on regulatory effectiveness and present them to the 

ASX Corporate Governance Council.  I believe that soft regulation has an 

important part to play in influencing corporate behaviour and yet both its content 

and mechanism need to be better understood for it to reach its true potential. 

Coherence of logic matters because confusion detracts from effective 

regulation.885 

  

                                                           
884  Black, above n 432. 
885  Baldwin and Black, above n 212, 71 referring to V Waller, 'The Challenge of 

Institutional Integrity in Responsive Regulation: Field Inspections by the 
Australian Tax Office' (2007) 1 Law and Policy 67. 
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Appendix 1  

Dibbs Study: The Changing Role and Responsibilities of 
Company Boards and Directors 

Interview Template 

Definition of the Roles and Responsibilities of the Board and Management: 

1. How does the company separate the roles and responsibilities of the 
board and management? 

2. Is there a process to monitor and review this separation of roles? 
3. Is this separation of powers relevant and useful in practice? 
 

Board Structure and Process: 

4. What is the skill set and other attributes of the board? 
5. Is the board able to bring independent judgment to bear in decision-

making? 
6. How does the board ensure its independence in substance? 
7. How are independent directors identified and appointed to the board? 
 

Board Directors: 

8. What responsibilities does the board delegate to sub-committees? 
9. What is the view of the company on the number of directorships held by 

members of the board? 
10. How do you ensure directors have enough time and opportunity to focus 

on their responsibilities to the company? 
11. How is information disseminated between management, directors and 

the company secretary? 
 

Promotion of Ethical and Responsible Decision-Making: 

12. How does the board approach the issue of ethical culture? 
13. What are your procedures for managing and monitoring director trading 

in company shares? 
14. How would you approach the removal of a director or an executive board 

member? 
15. How does the board approach economic, environmental and social 

issues?  Would mandatory reporting/voluntary guidelines on such issues 
be welcomed? 

 

Safeguard Integrity in Financial Reporting and Offer Timely and Balanced 
Disclosure: 

16. Does the corporations disclosure policy include disclosure of material 
information relating to the financial and operating results of the 
corporation; major share ownership and voting rights; as well as material 
foreseeable risk factors?  
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17. How do you manage the issue of audit independence? 
18. Is the audit committee of sufficient size, independence and technical 

expertise to discharge its mandate effectively?  
 

Respect the Rights of Shareholders and Interests of Stakeholders 

19. What communication tools to you utilise (web/report/letter) to 
communicate with shareholders? 

20. How does the company make it possible for shareholders to participate in 
an informed way in general meetings? 

21. To what extent do your shareholders engage with you on governance 
issues? 

22. What is your process for monitoring breaches of your governance 
principles, and when did you last review this process? 

23. Does the corporation have a policy promoting or encouraging 
stakeholders’ participation in corporate governance, and does the 
company provide sufficient information to enable them to do so? 

 
Recognize and Manage Risk 

24. What is the board’s risk management culture, and how is it enacted?   
25. Is the risk profile of the company regularly reviewed and updated? 
26. Does the board audit committee oversee the scope of the internal audit, 

and have access to the internal audit function without the presence of 
management? 

27. How effective is the CEO/CFO sign-off within a risk management culture? 
 
Encourage Enhanced Performance 

28. Do you have a process for board and director performance evaluation and 
professional development, and what are the challenges in achieving this? 

29. What is an appropriate number of independent directors? Do you believe 
your board has reached its optimal balance? 

30. Would your board benefit from increased diversity in terms of gender or 
background? 

 
Remunerate Fairly and Responsibly 

31. What are the company’s disclosure policies with regard to the 
remuneration of directors and key executives? 

32. Does the company determine executive remuneration by reference to 
performance indicators that encourage long-term decision-making and 
commitment?  

33. Does the company disclosure policy include disclosure of material 
information relating to members of the board and key executives, and 
their remuneration (including options hedging)? 

34. Has the board or board remuneration committee conducted scenario 
testing (‘what if’) of the remuneration strategies it had adopted? 

35. Does the board separate its directors and executive remuneration 
strategy? 
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Costs and Benefits 

36. What corporate governance changes have you made or what behavioural 
changes have you noticed as a result of recent legal and regulatory 
initiatives? 

37. What are the benefits of the recent corporate governance changes that 
you have made? 

38. What have been the costs associated with the corporate governance 
changes that you have recently made? 

39. Have you any further changes in how you conduct corporate governance 
planned? 

40. Are you comfortable to disclose ‘why not’ statements against the ASX 
corporate governance guidelines? 

 
Further Issues 

41. Can you identify any weaknesses of your present corporate governance 
system that you would like to attend to at some point in the future? 

42. Is there anything of importance regarding the corporate governance of 
the company that you would like to add? 
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Appendix 2 

ACSI Study: Board Performance and Effectiveness 

Interview Template for Directors 
 
Board evaluation - general  
 
1. When was the first board evaluation conducted / for how many years have 
processes been in place?  
2. How often do evaluations occur and how long does the process take?  
3. How was the board evaluation process developed and has it changed over time?  
4. What is the attitude of the board towards evaluation?  
5. Has the global financial crisis had any impact on board evaluation?  
 
Process of board evaluation  
 
6. How is information collected and from whom?  
7. How is information fed back – who receives it and in what form?  
8. If you have used an external expert - what are the benefits of externally driven 
evaluations?  
 
Outcome of board evaluation  
 
9. What are the outcomes of board evaluation – how is the information ultimately 
used?  
10. Is it linked to other corporate governance processes?  
11. Does the evaluation process lead to improved board performance and, if so, 
how?  
 
Board Performance  
 
12. What are the most important factors necessary for effective board performance  
13. What are the most common factors that can hinder a board from performing 
effectively?  
14. Do you have a skills matrix for board evaluation? If no, how do you assess the 
skills of current/new directors?  
 
Disclosure  
 
15. Does your company communicate the processes of board evaluation to 
investors and other shareholders?  
16. How does your company communicate the outcomes of board evaluation to 
investors and other stakeholders?  
17. Do you think investors can effectively assess whether a company board is 
performing based on your disclosure? What suggestions can you make to provide 
investors with reasonable insights into measuring board performance? 
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Appendix 3 

ACSI Study: Board Performance and Effectiveness 

Interview Template for Fund Managers 
 
Board performance indicators  
 
1. How do you assess whether the board of a company is performing well (as 
opposed to the company as a whole)?  
2. Can you give an example of what constitutes an effective, high performance 
board?  
3. Can you give an example of the factors that might make a board ineffective or 
dysfunctional?  
 
Company performance  
 
4. How much of an impact does board performance have on company 
performance?  
5. Does this impact vary in different circumstances?  
 
Board evaluation  
 
6. In making investment decisions, how much value do you place on information 
regarding:  

a. Frequency of board evaluation  
b. Process of board evaluation  
c. Outcomes of board evaluation  

7. Could board evaluation processes (or disclosure regarding those processes) be 
improved so as to be more useful to investors?  
 
Other information  
 
8. Is there any other information that companies could disclose that would assist 
you in assessing board performance?  
9. Which of the following sources of information are most important in assessing 
board performance:  

a. annual report  
b. AGM  
c. investor briefings  
d. informal communication with company officials  
e. communication with other investors  
f. industry groups  
g. regulators  

10. How would you know if a company board is working well? 
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