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Introduction

Title

The title of this thesis is: “The Development of a Commercial Fiduciary
Jurisprudence in the High Court of Australia: 1903 to 2009”.

Thesis

This research will seek to prove the proposition that the High Court of Australia has
developed a jurisprudence of the law relating to fiduciaries (in a commercial

setting) that is distinctly Australian.

Objective

In undertaking this research the primary objective is to analyse every decision of

the High Court of Australia from 1903 to 2009 in which the obligations of a fiduciary
and the relationship between a fiduciary and a principal in a commercial setting are
the substantial reasons for the matter being before the High Court of Australia. The

purpose for carrying out this analysis is to prove a thesis (set out below).

A second objective is to make available to practitioners, academics and scholars a
treatise that systematically analyses the main (commercial) fiduciary law cases
since the establishment of the High Court of Australia and demonstrate how the
jurisprudence of the law relating to fiduciary obligations and fiduciary relationships

in Australia has developed within the High Court of Australia.

A third objective is a result of the writer being unable to find a publication showing
how the jurisprudence of the law relating to the obligations of a fiduciary has

developed chronologically and systematically by the High Court of Australia since
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its foundation in 1903. The writer has taken the opportunity to undertake this

research and provide such a reference material.

Methodology

A primary cause of the development of jurisprudence is the judiciary, that is, the
Chief Justices and Justices of the High Court. This research looks at the
development of a jurisprudence in the confined field of the obligations of a fiduciary
and the relationship between a fiduciary and a principal within commercial
transactions. There is an exception with the inclusion of Breen v Williams' due to
its importance in the proscriptive/prescriptive dichotomy debate and also in the

challenge to define the indicators of a fiduciary relationship.

The factors influencing the Chief Justices and Justices of the High Court in their
judicial decision making processes include: precedent case law of the High Court
itself; the superior courts of the United Kingdom and the Privy Council; other
international jurisdictions such as Canada and New Zealand; the judicature
legislation in Australia and overseas; the cessation of appeals to the Privy Council
from Australia; the introduction of special leave applications in the High Court; the
changing commercial, industrial, economic, financial, educational and social fabric
of Australia; world wars; government policy and the personal traits and beliefs of

the Justices and their interaction with each other and the Chief Justice of the time.

The jurisprudence of fiduciary obligations and relationships also evolves and
develops with the way the Justices of the High Court develop their decision making
process. It will be observed how the Justices do not hesitate to criticise individual
Judges of the Courts of Appeal of the States or Territories of Australia when

analysing the decisions of those superior courts.?

" Breen v Williams (1996) 186 CLR 71.
? Friend v Brooker (2009) HCA 21. Criticism by majority of McColl JA in the New South Wales Court of
Appeal.



The Hon. R.Meagher, a former Judge of the Court of Appeal of New South Wales
writing ex curia, referred to Meagher, Gummow and Lehane, in the context of the
grey area between fiduciary duties and common law duties where the learned
authors said it (the grey area) is to be seen as an ‘elision of fiduciary and other
duties’.® Meagher explained this to mean an amalgamation of the duties
recognised by equity as those properly appertaining to the relationship of

a fiduciary with his or her principal, and ‘other’ duties whose breach would not
attract the operation of equitable remedies, because they are not the subject of a
relationship supervised by equity.* The thrust of the article is the way in which the
judges in England, Canada and New Zealand have developed a fiduciary

jurisprudence at the expense of Equity.

The judgment of Millett LJ in Bristol and West Building Society v Mothew” is of
great importance to the views of Meagher and the learned authors in their
commentary on the non fiduciary duties of fiduciaries. Mothew is referred to by the

High Court in Maguire v Makaronis.®

All the cases in the High Court involving fiduciaries can be divided into four
categories: cases where the Appellant’s points of appeal involve a question of law
directly relating to the fiduciary relationship and the obligation of a fiduciary in a
commercial setting; cases where the High Court of Australia indirectly discuss the
law relating to fiduciaries, also in a commercial setting; thirdly where the
substantive field of law was not commercial, for example, indigenous peoples,
family law and wills and probate and fourthly, cases where there is a very brief
passing reference to fiduciaries which has no bearing on the decision making
process of the High Court. The two latter categories of cases have not been taken

into account in this research. The two former categories of cases have been

3 Meagher RP, Heydon, JD and Leeming, MJ “Meagher, Gummow and Lehane’s Equity: Doctrines and
Remedies” 4th ed (2002), 210 ff.

 Meagher, The Hon Mr Justice RP; Maroya, A “Crypto-Fiduciary Duties” (2003) 2 University of New South
Wales Law Journal 348, 349.

* Bristol and West Building Society v Mothew [1998] Ch 1.

¢ Maguire v Makaronis (1996) 188 CLR 449.



analysed and form the basis of this research. A total of 277 High Court of Australia
cases were read for this research and a total of 380of those cases were selected to
belong to the first and second categories mentioned above and have been
analysed in detail to determine how the High Court has developed a fiduciary

jurisprudence (of fiduciaries in a commercial setting).”

Although there are judgments of the High Court that interpret the powers of a
fiduciary and the way in which that fiduciary power maybe fettered, these cases
have not been taken into account in this thesis as the main aspect is the fetter as
opposed to the development of the law relating to the fiduciary obligations and

relationships.®

The research is limited to analysing cases of the High Court only. Except for three
decisions in Appendix 1, the decisions of State and Federal Appellate Courts of
Australia are not analysed. The three cases in Appendix 1 demonstrate the way in
which superior State and Federal Court of Australia analyse the fiduciary case law
to arrive at their decisions. The intention of the research is to trace the
development of a fiduciary jurisprudence in the High Court. To reach a conclusion
on the distinctiveness of an Australian fiduciary jurisprudence a comparison is
made primarily with Canada and secondly with New Zealand. The comparison
with Canada will show a fundamental difference in the underlying principles in
fiduciary jurisprudence particularly in relation to the proscriptive/prescriptive
dichotomy and as well (as in Canada) the comparison with New Zealand will show
a propensity to the fusion of law and equity thus resulting in a different approach to
finding a fiduciary relationship between parties to a commercial relationship. In the
cases analysed, the High Court does not refer to any case law on fiduciaries from

New Zealand.

’See Appendix 2 for a full listing of all 277 cases.
8 Thorby v Goldberg (1964) 112 CLR 597 and Swil, J and Forbes, R “Fettering the fiduciary discretion by
agreement: Breach of duty or commercial reality?” (2010) 84 Australian Law Journal 32.
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Judicature legislation has been introduced in all the countries from which the case
law has been reviewed in this research, albeit later in New South Wales in
comparison to other states of Australia and other countries. This legislation is

discussed when it is referred to by the Justices in their judgments.

Structure

Chapters 1-8 are an in-depth analysis of the main fiduciary cases (in a commercial
setting) during the term of each Chief Justice. At the end of each Chapter there is a
summary of the main developments in the jurisprudence of the law relating to

fiduciaries within that period.

Chapter 9 is an international comparison of Australia with Canada and New

Zealand.

A Conclusion brings together the substantive developments in each period in a
cumulative presentation with a statement on the contribution of these
developments over the past 106 years to the establishment of a fiduciary
jurisprudence by the High Court of Australia which can be described as distinctly

Australian.

Appendix 1 is an analysis of three Australian State and Federal cases on
fiduciaries and which refer to some of the decisions of the High Court of Australia
in Chapters 1 to 8. The intention of including this appendix is to show how superior
State and Federal courts analyse the law relating to fiduciaries in light of High

Court of Australia precedent case law.

Appendix 2 is a listing of all High Court of Australia cases between 1903 and 30

June 2009 in relation to fiduciaries.

11



Definitions and Terminology

The terminology around the word ‘fiduciary’ includes obligations and relationships.
For example, the word ‘obligation’ has been used to mean that a fiduciary must act
honestly in what he/she alone considers to be the interests of his/her

beneficiaries.” Over the years the core requirement of the obligation of a fiduciary

»10 12

has changed from ‘loyalty’ ™ to being ‘faithful’'! to ‘undivided loyalty’'? and a duty

not to act in such a way that would result in a breach of that loyalty.

There is also a core requirement of the fiduciary relationship itself which changes,

13 ‘confidential relations’'*and ‘implicit

for example, from ‘trust and confidence,
dependency.’’® The fiduciary relationship is composed of a fiduciary and another
party referred to in this thesis as the principal. Within the literature on fiduciary
relationships the other party has also been referred to as the trusting party or a

beneficiary.

It will be observed within the commentary that certain types of relationships are
recognised as fiduciary relationships and as a result these relationships take on a
form of assumed fiduciary character when the same type of relationship appears
before the court again. In Australia, the current name given to such fiduciary
relationships is generally ‘status’ based, whilst other relationships that are found to
be fiduciary are derived from the facts of the case are known as ‘fact’ based

fiduciary relationships.16 In New Zealand, the two types of relationships are

° Finn, PD Fiduciary Obligations (1977), 15.

'O Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384, 394 (Isaacs J).

"' Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384, 395 (Dixon J)
referring to Lord Cairns in Parker v McKenna 10 Ch App 96.

12 Breen v Williams (1995) 186 CLR 71, 108 (Gaudron and McHugh JJ).

> Dowsett v Reid (1912) 15 CLR 695, 707 (Barton J).

' Hospital Products Ltd v United States Surgical Corporation (1984) 156 CLR 41, 96-97 (Mason J).

" Ong, D.S.K. “Fiduciaries: Identification and Remedies” (2004) University of Tasmania Law Review 312,
315 with particular reference to Hospital Products Ltd v United States Surgical Corporation (1984) 156
CLR 41.

' Breen v Williams (1995) 186 CLR 71, 113 para [38] (Gaudron and McHugh JJ) where there is a reference
to the doctor/patient relationship not being status based.
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commonly known as inherent and particular'’ and in Canada, traditional and non-

traditional.*®

For the purpose of brevity only, in this thesis, the emergence of a jurisprudence in
relation to the law covering fiduciaries, which in turn is viewed as a subset of the
development of an overall equitable jurisprudence of the High Court is referred to

as fiduciéry jtjrisprudence.

The High Court of Australia is referred to as the High Court of Australia, except in
cases or paragraphs where there is a further reference to the High Court of

Australia this latter reference is shortened to the High Court.

Similarly, the Supreme Court of New South Wales Court of Appeal is referred to as
the Supreme Court of New South Wales Court of Appeal, except in cases or
paragraphs where there is a further mention to the Supreme Court of New South
Wales Court of Appeal the reference is condensed to the Court of Appeal (NSW).

This approach applies to other State and Federal courts as well.

Within this thesis | give my own views on certain matters and when doing so |

preface such comments with words such as “it is the view of this writer.”

'" Chirnside v Fay [2006] NZSC 68, 90 at para [80] (Blanchard and Tipping JJ).
"8 LAC Minerals Ltd v International Corona Resources Ltd (1989) 2 SCR 574, 592 and 596 (Sopinka J).
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Abstract

A commercial fiduciary jurisprudence in the High Court of Australia has developed
through the judicial decision making processes of the Justices in cases involving

fiduciaries in a commercial setting.

Loyalty is established as the core obligation of a fiduciary. Trust and confidence
are the generally accepted benchmarks of a fiduciary relationship. The foundation
Chief Justice of the High Court, Sir Samuel Griffith, established an accepted
methodology of detailed analysis of the ‘circumstances of the case’ to identify any
fiduciary characteristics. Rules and constraints developed. The core rule of no
conflict/no profit was analysed early in Reid v MacDonald.'® Informed consent,
disclosure and the proscriptive/prescriptive dichotomy evolved with the increase in
trade and commerce. Categorisation of fiduciary relationships is subject to the
detailed analysis of the scope of the relationship with commercial ‘arm’s length’

relationship tending to negative a relationship.

The Chief Justices and the Justices have work cohesively together to maintain
consistency in the development of a commercial fiduciary jurisprudence. The High
Court first referred to its own decisions, in commercial fiduciary matters, in Ngurli’s
case in 1953, some 50 years after the establishment of the High Court in 1903.%°
The Appellate jurisdiction of the High Court has also allowed the High Court to
correct the interpretation of fiduciary law by State and Federal appellate courts,

thus contributing to the thesis of a distinctive Australian commercial fiduciary law.

The development of a fiduciary jurisprudence and the distinctiveness arises from a
number of contributors which are detailed in the Conclusion herein and are
generally comprised of the interpretation of precedent case law from within

Australia and internationally; the cessation of appeals to the Privy Council;?! the

' Reid v MacDonald (1907) 4 CLR 1572.
20 Ngurli Ltd v McCann (1953) 90 CLR 425.
2 dustralia Act 1986 (Cth).
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effect of the fusion of law and equity in some jurisdictions; the introduction of
consumer protection legislation covering misleading and deceptive conduct,? the
individual and personal judicial decision making methodology of the Justices of the
High Court of Australia and a comparison with the commercial fiduciary

jurisprudence of Canada and New Zealand.

2 Trade Practices Act 1974 (Cth), Part IVA Section 51 Unconscionable Conduct and Part V Section 52
Consumer Protection.
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Chapter 1

» 1903 to 1919 — Griffith CJ
Sir Samuel Griffith was the first Chief Justice of the High Court of Australia together

with the foundation Justices, Sir Edmund Barton and Richard Edward

O’Connor. Sir Samuel Griffith served as Chief Justice from 1903 to 1919 and the
foundations of fiduciary jurisprudence were laid during the term of Sir Samuel
Griffith. In the Commonwealth of Australia, Constitution Act (section 74) the
Judicial Committee of the Privy Council was, until the Australia Act 1986 (Cth), the
highest court in Australia and as a consequence the principles of English common

law were adopted in Australia.

The effect of a High Court decision being appealed to the Privy Council on the
Justices was reflected at the time in the following terms: “A more widely accepted
view is that, while only a small portion of High Court decisions were ever
successfully appealed to the Privy Council, the potential for appeal had a chilling
effect on the reasoning of the High Court”.>> One consequence of this view is that
the abolition of appeals to the Privy Council has infused the High Court with a
sense of intellectual freedom and the development of a judicial attitude which the
constraints of appeals to the Privy Council discouraged.?*Sir Anthony Mason has
attributed the metamorphosis that occurred in the High Court while he was Chief

Justice, at least partly, to the abolition of appeals to the Privy Council:

“.....itis unlikely that the long line of landmark judgments delivered by
the High Court in the last decade ... would have been delivered if the

appeal to the Privy Council had still been on foot or, if they had been

2 Groves, M and Smyth, R “A Century of Judicial Style: Changing Patterns in Judgment Writing on the
High Court 1903-2001” 2004 Federal Law Review 11, 15. The most notable of later cases in which this
occurred is Mutual Life & Citizens’ Assurance Co Ltd v Evatt (1968) 122 CLR 556, 563 (Barwick CJ)
stressed the role of the High Court in declaring and advancing the common law of Australia. The decision
was overruled by a majority of the Privy Council [1971] AC 793.

2 Kirby, M “Sir Anthony Mason Lecture 1996: A F Mason — From Trigwell to Teoh” (1996) 20 Melbourne
University Law Review 1087, 1095-6.
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given, it is improbable that they all would have survived an appeal to
9525

that august body.

The essence of precedence is that superior courts, generally through the appellate
process, have made a definitive decision on an aspect of the law and courts below
in their day to day work are bound to follow that decision of those superior courts?.
During the early years of the High Court, Griffith CJ was the dominant Justice. We
will see in Chapter 1 how the Chief Justice wrote most of the judgments, with the
concurrence of his fellow Justices at least until the appointment of Justices Isaacs
and Higgins when the independence of these two latter justices became apparent.
The judgments in the early cases (1903 to 1919) on fiduciaries are not lengthy, in
comparison to the period 1975 to 2009. The judicial interpretation during these
early years relied principally on Privy Council and House of Lords decisions. We
see the introduction of a vocabulary in relation to fiduciaries such as conflict, profit,

reliance, trust, confidence and morality.

This period is important for the introduction of presumed categories of fiduciaries in
Australia and the way in which the presumed categories have contributed to the

development of a fiduciary jurisprudence.

The categorisation of fiduciaries has occupied a great amount of the literature on
the law relating to fiduciaries. For example, Finn P set out eight duties of good
faith which correspond to the type of relationship that could give rise to a fiduciary
relationship and attempts to distinguish contractual good faith and the good faith
required of a fiduciary.?” Finn P later referred to the “unselfish and undivided “

loyalty he would expect to find in a fiduciary.?®

2> Mason, A “Reflections on the High Court of Australia” (1995) 20 Melbourne University Law Review 273,
280.

28See Harris v Digital Pulse Pty Ltd (2003) 56 NSWLR 298 where the Court of Appeal (NSW) castigated
Palmer J in relation to an award of exemplary damages.

2"Finn, P Fiduciary Obligations (1977) 78: 1. Undue influence 2. Misuse of property held in a fiduciary
capacity 3. Misuse of information derived in confidence 4. Purchase of property dealt with in a position of
a confidential character 5. Conflict of duty and interest 6. Conflict of duty and duty 7. Renewals of leases
and purchases of reversions and 8. Inflicting actual harm on an “Employer’s” business. Finn emphasises

17



Maxton suggests that “.... where fiduciary liability exists it demands, by way of the

duty of loyalty, behaviour which abjures the pursuit of self-interest when it conflicts

with the beneficiary's interests.”?’

the term “duty of good faith” has been adopted for descriptive purposes only. No particular significance
should be attributed to the words “good faith”. It is also necessary to distinguish contractual “good faith”.
2 Finn, PD Fiduciary Obligations (1977) 90.
*Maxton, JK “Contract and Fiduciary Obligation” Journal of Contract Law (1997) 11 JCL 222, 234.
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1903 to 1919 — High Court of Australia Cases Decided

* New Lambton Land and Coal Co Ltd v London Bank of
Australia Ltd (1904)

The first case involving the analysis of the obligations of a fiduciary (in a
commercial setting) in the High Court of Australia was New Lambton Land and
Coal Co Ltd v London Bank of Australia Ltd. * The High Court was comprised of
Griffith CJ, Barton and O'Connor, JJ. The case involved the refusal of company
directors to register a transfer of shares in the company to the Respondent,
namely, the London Bank of Australia. Griffith CJ gave the main judgment with

Barton and O’Connor JJ concurring.

The importance of the judgment is the method of judicial analysis of the facts and
the review of precedent case law. Griffith CJ referred to two cases, Ex parte
Penney L.R. 8 Ch., 449, where James, L.J., said:

"No doubt the directors are in a fiduciary position both towards the

company and towards every shareholder in it” 31

and In re Coalport China Company's Case (1895) 2 Ch., 404 citing Rigby, L.J. who

said , of directors obligations:

"Even though in terms the power is absolute, it is a fiduciary power, it
is to be exercised for the benefit of the company, and with due regard
to the rights of the transferee; so that no power is absolute in that

sense." ¥

These two cases from the United Kingdom are important from a jurisprudence

perspective for three reasons. Firstly, the directors of a company are referred to as

3 New Lambton Land and Coal Co Ltd v London Bank of Australia Ltd (1904) 1 CLR 524.
3! New Lambton Land and Coal Co Ltd v London Bank of Australia Ltd (1904) 1 CLR 524, 540.
32 New Lambton Land and Coal Co Ltd v London Bank of Australia Ltd (1904) 1 CLR 524, 542.
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being in a fiduciary relationship with the company (Ex parte Penney). In New
Lambton the directors created their own conflict of interest when they refused to
register a share transfer in favour of the Respondent. This is the first reference in
the High Court, since it commenced hearing cases on 11 November 1903, to the

word “fiduciary” and any type or category of fiduciary relationship.

Secondly, for the judicial reasoning methodology of Griffith CJ in utilising precedent
cases from the United Kingdom. As mentioned earlier, with the Privy Council
being the final Court of Appeal for the colonies, the High Court at that time, had no
real alternative than to rely on decisions of the Privy Council in reaching their (the

High Court ) own decisions.*

Thirdly and importantly, although Griffith CJ referred to the above two mentioned
cases he did not follow the reasoning of James, L.J or Rigby,L.J. Griffith CJ
distinguished the two cases. He was of the view that because the directors (in New
Lambton) flatly refused to give reasons for their refusal to register a transfer of
shares, they had breached their fiduciary duty and obligations. The Chief Justice

said:

“The case in that respect differs from any of the others that have been
referred to. The bank having shown that the nominees were officers of
the bank, and having requested the company to say whether they had
any objection to them personally, and to suggest any nhominees in their
place, the company simply say that they decline to register. Under these
circumstances | think that the order of the learned Judge was right in
directing that the share register be rectified by registering the transfers
and entering the names of the bank's nominees as holders of the shares
transferred.....The real reason is to be discovered from the evidence,

and it amounted to a breach of trust on the part of the directors”.®*

33 Blackshield, T. “Precedent” in Blackshield, T, Coper, M and Williams, G (eds) The Oxford Companion to
the High Court of Australia of Australia (2001), 551.
** New Lambton Land and Coal Co Ltd v London Bank of Australia Ltd (1904) 1 CLR 524, 525.
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In effect, Griffith CJ said that the directors were in breach of their fiduciary duty
when they refused to register the transfers of shares in favour of the Respondent
bank. The directors placed themselves in a position of having a conflict of interest

of the perceived threat from the bank if the share transfer was registered.

The importance of this early case and the reference to fiduciary obligations (to
avoid a conflict of interest) is best analysed in context. The context is the difficulty
the judiciary have had in defining who is a fiduciary and this difficulty has extended
to the present day. Griffith CJ emphasised that the directors (in New Lambton) had
a duty to the company to register a bona fide share transfer and as a corollary the

directors must exclude their own self interests.

As recently as 2003, Justice Paul Finn, a Judge of the Federal Court of Australia,
in an extra-curia speech, offered a description of a fiduciary (as opposed to a

definition) as follows:

“A person will be a fiduciary in his relationship with another when and
in so far as that other is entitled to expect that he or she will act in that
other’s interests or ( as in a partnership) in their joint interests, to the

exclusion of his or her own several interest.”®

The context is also time. One hundred and five years has passed since the
judgment of Griffths CJ in New Lambton. This research analyses the case law of
the High Court during this period and the views and opinions of learned authors to
show the challenges involved in trying to define and describe a fiduciary obligation

and a fiduciary relationship.

» Luke v Waite (1905)

In Luke V Waite,**the High Court of Australia was comprised of Griffith CJ, Barton

and O’Connor JJ. The facts of the case involved investments by subscribers (to a

**Finn, PD “Fiduciary Reflections” a paper presented at the 13th Commonwealth Law Conference 2003, 2.
3¢ Luke v Waite (1905) 2 CLR 252.
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company) for specific purposes which did not materialise. The subscribers sought
to recoup their loses through a claim of breach of trust. Griffith CJ reviewed the
judgments of the trial judge and the Full Court of the Court of Appeal which both
found a breach of trust. Griffith CJ, in all the circumstances, could not agree with

these decisions.

In a significant statement the Chief Justice emphasised a step in the methodology
for determining if there had been a breach of a fiduciary relationship which still

exists at present in 2009, some 100 years later:

“The question, as stated at the outset of this judgment, is as to the
proper inference to be drawn from the facts. All the contemporaneous

facts must be taken into consideration.”’

Barton and O’Connor JJ agreed with Griffith CJ when his Honour said:

“The objects of the company must be taken to have failed and come to
an end many years ago; but, if there was no original contractual or
fiduciary obligation, no ground for setting up such an obligation is
afforded by the mere fact that the hopes and expectations of the

parties were disappointed.”®

In relation to the disappointment of the subscribers, the High Court followed
Thurburn v Steward®® and Rothschild v Hennings.“olt is possible to interpret the
comments of the Chief Justice to mean that if people take it upon themselves to
invest (as subscribers) in a company they too must be willing to take the
consequences should the investment not materialise. Whether this approach of

Griffith CJ is limited to commercial transactions is something to which this research

*7 Luke v Waite (1905) 2 CLR 252, 262.

3% Luke v Waite (1905) 2 CLR 252, 265.

3 Thurburn v Steward [1871] LR 3PC 478.

0 Rothschild v Hennings (1829) 9 B & C 470.
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will endeavour to provide an answer. The reluctance of the High Court to find a
fiduciary relationship in the commercial relationship between the subscribers and
the company is significant when viewed in the context of the future approach of the
High Court.

The next case, Bayne v Blake*' is the first case to come before the High Court
involving a solicitor/client relationship in a contractual matter. The case is important
for the way in which the High Court analysed the precedent case law of England in

reaching its decision.

= Bayne v Blake (1906)

In Bayne v Blake, *? the High Court of Australia was comprised of Griffith CJ,
Barton and O’Connor JJ. The facts involved a solicitor acting for an administratrix
and at the same time requested siblings of the administratrix to execute
documents. Griffith CJ gave the main judgment with Barton and O’Connor JJ
concurring in separate judgments. The decision of the High Court was reversed on
appeal to the Privy Council.** The Privy Council were of the view that the
relationship between the Respondent lawyers and the siblings of the Administratrix
was not a fiduciary relationship.

It is important to see on what basis the High Court found the relationship to be
fiduciary. Griffith CJ referred to all the Law Lords in Willis v Barron.** O’Connor J
also agreed with the analogy with Willis’ case as set out in the judgment of Griffiths
CJ:

Rigby LJ said:"But, even if he thought he was not acting as her

solicitor, the important matter is whether she was placing confidence in

him as her solicitor.”*®

*! Bayne v Blake (1906) 4 CLR 1.

2 Bayne v Blake (1906) 4 CLR 1.

3 Bayne v Blake (1908) 6 CLR 179.
“ Willis v Barron (1902) AC 271.

5 Bayne v Blake (1906) 4 CLR 1, 28.
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The Earl of Halsbury LC said: "Here was a young woman without
advice ... She goes to this gentleman and asks him for advice. He says
he did not know she came to him as a solicitor....... He was a solicitor
too, and he was her trustee........ He was under a duty as a friend, as a
solicitor, and as her trustee, to take care that she thoroughly
understood what was the supposed error which had been made in the
first instance, and to make her understand the effect of what she was
doing."®

Lord Macnaghten: " | must say | think, even if the person who was the
ultimate remainderman had been no connection of Mr. Skinner (the
Appellant solicitor), there would have been ample ground to set aside
this deed, considering that Mr. Skinner was her family solicitor, the
person to whom she would naturally go for advice, and that he was
also her trustee.”’

Lord Shand: "I think, looking at the circumstance that there was a great
disadvantage to Mrs. Willis in the execution of this deed in which she
was renouncing valuable interests—at the circumstance that at the
same time a benefit was being given to Mr. Skinner's own son.”*®

Lord Davey: “Therefore, | take it to be clear that he was the only
solicitor acting for her in the matter, and that he was the solicitor who
prepared and perused and settled the deed on behalf of all parties.
Indeed, Mr. Skinner seems to have accepted that situation, and to have
taken some pains to explain the contents of the deed to the plaintiff.

But, as Rigby L.J. says, that was not enough. She required not only

¢ Bayne v Blake (1906) 4 CLR 1, 29.
" Bayne v Blake (1906) 4 CLR 1, 29.
*® Bayne v Blake (1906) 4 CLR 1, 30.
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explanation as to the meaning of the deed, but what she wanted was,
»49

or what she had a right to look for was, advice as to her rights.
After referring to these judgments Griffith CJ said: “It follows in my opinion from
the passages which | have quoted that it is sufficient, in order to establish the
fiduciary relationship.”*°Griffith CJ made a detailed analysis of the relationship

between the parties to determine the scope of the relationship.

The case is important because it shows how two superior appellate courts ( the
High Court of Australia and the Privy Council) can have a different opinion on the
facts of a case. The Privy Council was comprised of Lord Loreburn L.C. Lord
Macnaghten Lord Atkinson Lord Collins and Sir Arthur Wilson with Lord

Macnaghten delivering the judgment on behalf of all Law Lords:

“The law applicable to cases where benefits are obtained by persons
standing in a fiduciary relation to the donor is well settled. The
principles applicable to those cases are clear. But each case must
depend upon its own circumstances; and their Lordships are unable to
see an analogy between the present case and the cases cited in the
judgment of the learned Chief Justice (that is, the cases cited by Griffith

CJ). ! (italicised comment added)

At this early stage, of the decisions of the High Court, the development of a
fiduciary jurisprudence in the High Court was limited by the influence of the

decisions of the Privy Council on appeals from the High Court.*?

* Bayne v Blake (1906) 4 CLR 1, 30.

* Bayne v Blake (1906) 4 CLR 1, 13.

3! Bayne v Blake (1908) 6 CLR 179, 193.

*2Mason, A “Reflections on the High Court of Australia” (1995) 20 Melbourne University Law Review 273.
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» Perpetual Trustee Co Ltd v Orr (1907)

In Perpetual Trustee Co Ltd v Orr>® the High Court of Australia was comprised of
Griffith CJ, Isaacs and Higgins JJ. The case involved a dispute between a landlord
and tenant. Whilst the issues in dispute were complicated by claims for replication
and apportionment, the High Court made some important statements about the

application of fiduciary principles to the relationship of landlord and tenant.
Griffiths CJ said

“....although there is no authority for saying that a fiduciary relationship
arises between landlord and tenant from the mere fact of the existence
of that relationship, Courts of Equity do not allow a cestui que trust to
obtain from a trustee any benefit he has derived from the trust property
by virtue of his position without indemnifying him against all liabilities
incurred in respect of the trust, either already incurred or future.”*
The case is important for two reasons. Firstly, based on the facts of the case, the
High Court chose not to classify the relationship of landlord and tenant as a fact
based category of fiduciary relationship and secondly, the High Court commented
on the restriction of the Judicature legislation in NSW compared to the English

Judicature Act where Higgins J said:

“If I may be permitted to add that, in my opinion, fully one half of the
time and labour which this case has involved could, in all probability,
have been saved to the Court and to counsel if, as under the English
Judicature Acts, the same Court could deal freely with equitable and
legal rights, so as to do justice once and for all between the parties

litigating.”>®

33 Perpetual Trustee Co Ltd v Orr (1907) 4 CLR 1395.
> Perpetual Trustee Co Ltd v Orr (1907) 4 CLR 1395, 1397.
%3 Perpetual Trustee Co Ltd v Orr (1907) 4 CLR 1395, 1401.
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Although the jurisdictional issue (the separation of Common Law and Equity in the
Supreme Court of New South Wales) referred to by Higgins J presented difficulties
and unsatisfactory outcomes for some litigants, the actual impact of the separation
on the development of a fiduciary jurisprudence in the High Court will be clarified

over the next seventy (70) years.
= Reid V MacDonald (1907)

In Reid V MacDonald *® the High Court of Australia was comprised of Griffith C.J.,
Barton, O'Connor, Isaacs and Higgins JJ. The Chief Justice and all Justices gave
separate and concurring judgments. The case involved the Appellant, a consulting
engineer who was employed by the Respondent, a refrigeration company. The
Respondent was trying to secure a large contract for the construction of an ice
skating rink. The Appellant sought to secure the best possible opportunity for

himself in the commercial arrangements whilst still employed with the Respondent.

The case is significant for three reasons. Firstly, it is the first judgment of the High
Court involving a detailed analysis of the law relating to a fiduciary relationship
between principal and agent. Secondly, the judgments refer to many decisions of
the superior courts of the United Kingdom and thirdly, as we shall observe in
Chapter 6 the facts of the case are not too dissimilar from two of the most
important fiduciary obligation cases in the history of the High Court and no

reference is made in either of those cases to Redi v MacDonald.®’
Griffith CJ gave the leading judgment where his Honour said:

“This is an action brought by the plaintiff claiming the benefit of a
secret profit which he alleges to have been made by the defendant,
while in his service and engaged in his business, and obtained by
reason of his employment. There is no doubt about the law applicable

to such a case. It is stated as clearly as anywhere, | think, by Bowen

%6 Reid v MacDonald (1907) 4 CLR 1572.
*7 Hospital Products Ltd v United States Surgical Corporation (1984) 156 CLR 41 and United Dominions
Corporation Ltd v Brian Pty Ltd (1985) 157 CLR 1.
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L.J. in the case of the Boston Deep Sea Fishing and Ice Co. v.

Ansell”.5

The Chief Justice went to great lengths in restating the facts and evidence of the
relationship between the Appellant and Respondent. In a significant statement in
relation to a principal consenting to or approving of the action of a fiduciary, Griffith
CJ said:

“The defendant, with the knowledge and approval of the plaintiff,
proceeded to acquire this option and these easements. He acquired
them in his own name, but with the moneys of the plaintiff, to which the

plaintiff made no objection.”®

In conclusion, Griffith CJ said: “l will conclude in the words of Lord Macnaghten in
delivering the judgment of the Privy Council in the case of Trimble v. Goldberg®:—
"In their Lordships' opinion the order under appeal cannot be supported on

authority or on any recognized doctrine of equity,” to which | will add the words "or

of common honesty."®"

Barton J said “The matter of the consulting engineer to the company formed in
Melbourne was so distinct from the fiduciary relationship that existed between the

plaintiff and defendant that there was no necessity for any secrecy about it.

Barton J referred to a line of cases considered by Thesiger L.J. in Dean v.

MacDowell®? : namely, Burton v. Wookey®®, Gardner v. M'Cutcheon®; Somerville v.

Mackay®; Lock v. Lynam®®; Russell v. Austwick®’. Dean v MacDowell was followed

%8 Reid v MacDonald (1907) 4 CLR 1572, 1575 and referring to Boston Deep Sea Fishing and Ice Co v Ansell
39 Ch. D 339, 363.

% Reid v MacDonald (1907) 4 CLR 1572, 1574.

% Trimble v Goldberg (1906) AC 494, 503.

8! Reid v MacDonald (1907) 4 CLR 1572, 1579.

%2 Dean v MacDowe 18 Ch. D 345.

8 Burton v Wookey 26 Madd.367.

8 Gardner v M’Cutcheon 34 Beav 534.

83 Somerville v Mackay 1810 16 Ves 382.
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8 and the line of cases from Dean v MacDowell to Aas v

in Aas v. Benham®
Benham which were followed in Trimble v. Goldberg®, where Lord Macnaghten

said:

“It seems to their Lordships that the decision of the Supreme Court of
the Transvaal in the present case cannot stand with the decision in
Cassels v. Stewart’®. There was at least as close a connection
between the partnership and the partner's purchase in that case as
there is in this. In their Lordships’ opinion the order under appeal
cannot be supported on authority or on any recognized doctrine of

equity.”™

Barton J concluded his judgment in favour of the Appellant engineer by saying:

“I have said that, in one aspect, the understanding in ordinary language
of the documents which are the turning point of this case establishes a
relationship of a fiduciary character, but not in respect of the
transaction with the Melbourne Ice Skating and Refrigerating
Company. That is a distinct transaction....It was not a benefit derived
from his connection with the partnership, or a benefit in respect of

which he was in a fiduciary relation to the partnership”.

The distinction and differentiation drawn by Barton J in this case is that even
though the parties are in an (assumed) fiduciary relationship due to the
circumstances of the principal/agent relationship, there was no breach of the
relationship by the Appellant engineer according to equitable principles. The High

Court also said that there may however be an action at law for breach of contract.”

% Lock v Lynam 54 Ir. Ch 188.

%7 Russell v Austwick 11 Sim 52.

%8 4as v Benham (1891) 2 Ch 244, 261.
 Trimble v Goldberg (1906) AC 494.
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