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Introduction

Title

The title of this thesis is: “The Development of a Commercial Fiduciary
Jurisprudence in the High Court of Australia: 1903 to 2009”.

Thesis

This research will seek to prove the proposition that the High Court of Australia has
developed a jurisprudence of the law relating to fiduciaries (in a commercial

setting) that is distinctly Australian.

Objective

In undertaking this research the primary objective is to analyse every decision of

the High Court of Australia from 1903 to 2009 in which the obligations of a fiduciary
and the relationship between a fiduciary and a principal in a commercial setting are
the substantial reasons for the matter being before the High Court of Australia. The

purpose for carrying out this analysis is to prove a thesis (set out below).

A second objective is to make available to practitioners, academics and scholars a
treatise that systematically analyses the main (commercial) fiduciary law cases
since the establishment of the High Court of Australia and demonstrate how the
jurisprudence of the law relating to fiduciary obligations and fiduciary relationships

in Australia has developed within the High Court of Australia.

A third objective is a result of the writer being unable to find a publication showing
how the jurisprudence of the law relating to the obligations of a fiduciary has

developed chronologically and systematically by the High Court of Australia since
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its foundation in 1903. The writer has taken the opportunity to undertake this

research and provide such a reference material.

Methodology

A primary cause of the development of jurisprudence is the judiciary, that is, the
Chief Justices and Justices of the High Court. This research looks at the
development of a jurisprudence in the confined field of the obligations of a fiduciary
and the relationship between a fiduciary and a principal within commercial
transactions. There is an exception with the inclusion of Breen v Williams' due to
its importance in the proscriptive/prescriptive dichotomy debate and also in the

challenge to define the indicators of a fiduciary relationship.

The factors influencing the Chief Justices and Justices of the High Court in their
judicial decision making processes include: precedent case law of the High Court
itself; the superior courts of the United Kingdom and the Privy Council; other
international jurisdictions such as Canada and New Zealand; the judicature
legislation in Australia and overseas; the cessation of appeals to the Privy Council
from Australia; the introduction of special leave applications in the High Court; the
changing commercial, industrial, economic, financial, educational and social fabric
of Australia; world wars; government policy and the personal traits and beliefs of

the Justices and their interaction with each other and the Chief Justice of the time.

The jurisprudence of fiduciary obligations and relationships also evolves and
develops with the way the Justices of the High Court develop their decision making
process. It will be observed how the Justices do not hesitate to criticise individual
Judges of the Courts of Appeal of the States or Territories of Australia when

analysing the decisions of those superior courts.?

" Breen v Williams (1996) 186 CLR 71.
? Friend v Brooker (2009) HCA 21. Criticism by majority of McColl JA in the New South Wales Court of
Appeal.



The Hon. R.Meagher, a former Judge of the Court of Appeal of New South Wales
writing ex curia, referred to Meagher, Gummow and Lehane, in the context of the
grey area between fiduciary duties and common law duties where the learned
authors said it (the grey area) is to be seen as an ‘elision of fiduciary and other
duties’.® Meagher explained this to mean an amalgamation of the duties
recognised by equity as those properly appertaining to the relationship of

a fiduciary with his or her principal, and ‘other’ duties whose breach would not
attract the operation of equitable remedies, because they are not the subject of a
relationship supervised by equity.* The thrust of the article is the way in which the
judges in England, Canada and New Zealand have developed a fiduciary

jurisprudence at the expense of Equity.

The judgment of Millett LJ in Bristol and West Building Society v Mothew” is of
great importance to the views of Meagher and the learned authors in their
commentary on the non fiduciary duties of fiduciaries. Mothew is referred to by the

High Court in Maguire v Makaronis.®

All the cases in the High Court involving fiduciaries can be divided into four
categories: cases where the Appellant’s points of appeal involve a question of law
directly relating to the fiduciary relationship and the obligation of a fiduciary in a
commercial setting; cases where the High Court of Australia indirectly discuss the
law relating to fiduciaries, also in a commercial setting; thirdly where the
substantive field of law was not commercial, for example, indigenous peoples,
family law and wills and probate and fourthly, cases where there is a very brief
passing reference to fiduciaries which has no bearing on the decision making
process of the High Court. The two latter categories of cases have not been taken

into account in this research. The two former categories of cases have been

3 Meagher RP, Heydon, JD and Leeming, MJ “Meagher, Gummow and Lehane’s Equity: Doctrines and
Remedies” 4th ed (2002), 210 ff.

 Meagher, The Hon Mr Justice RP; Maroya, A “Crypto-Fiduciary Duties” (2003) 2 University of New South
Wales Law Journal 348, 349.

* Bristol and West Building Society v Mothew [1998] Ch 1.

¢ Maguire v Makaronis (1996) 188 CLR 449.



analysed and form the basis of this research. A total of 277 High Court of Australia
cases were read for this research and a total of 380of those cases were selected to
belong to the first and second categories mentioned above and have been
analysed in detail to determine how the High Court has developed a fiduciary

jurisprudence (of fiduciaries in a commercial setting).”

Although there are judgments of the High Court that interpret the powers of a
fiduciary and the way in which that fiduciary power maybe fettered, these cases
have not been taken into account in this thesis as the main aspect is the fetter as
opposed to the development of the law relating to the fiduciary obligations and

relationships.®

The research is limited to analysing cases of the High Court only. Except for three
decisions in Appendix 1, the decisions of State and Federal Appellate Courts of
Australia are not analysed. The three cases in Appendix 1 demonstrate the way in
which superior State and Federal Court of Australia analyse the fiduciary case law
to arrive at their decisions. The intention of the research is to trace the
development of a fiduciary jurisprudence in the High Court. To reach a conclusion
on the distinctiveness of an Australian fiduciary jurisprudence a comparison is
made primarily with Canada and secondly with New Zealand. The comparison
with Canada will show a fundamental difference in the underlying principles in
fiduciary jurisprudence particularly in relation to the proscriptive/prescriptive
dichotomy and as well (as in Canada) the comparison with New Zealand will show
a propensity to the fusion of law and equity thus resulting in a different approach to
finding a fiduciary relationship between parties to a commercial relationship. In the
cases analysed, the High Court does not refer to any case law on fiduciaries from

New Zealand.

’See Appendix 2 for a full listing of all 277 cases.
8 Thorby v Goldberg (1964) 112 CLR 597 and Swil, J and Forbes, R “Fettering the fiduciary discretion by
agreement: Breach of duty or commercial reality?” (2010) 84 Australian Law Journal 32.
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Judicature legislation has been introduced in all the countries from which the case
law has been reviewed in this research, albeit later in New South Wales in
comparison to other states of Australia and other countries. This legislation is

discussed when it is referred to by the Justices in their judgments.

Structure

Chapters 1-8 are an in-depth analysis of the main fiduciary cases (in a commercial
setting) during the term of each Chief Justice. At the end of each Chapter there is a
summary of the main developments in the jurisprudence of the law relating to

fiduciaries within that period.

Chapter 9 is an international comparison of Australia with Canada and New

Zealand.

A Conclusion brings together the substantive developments in each period in a
cumulative presentation with a statement on the contribution of these
developments over the past 106 years to the establishment of a fiduciary
jurisprudence by the High Court of Australia which can be described as distinctly

Australian.

Appendix 1 is an analysis of three Australian State and Federal cases on
fiduciaries and which refer to some of the decisions of the High Court of Australia
in Chapters 1 to 8. The intention of including this appendix is to show how superior
State and Federal courts analyse the law relating to fiduciaries in light of High

Court of Australia precedent case law.

Appendix 2 is a listing of all High Court of Australia cases between 1903 and 30

June 2009 in relation to fiduciaries.

11



Definitions and Terminology

The terminology around the word ‘fiduciary’ includes obligations and relationships.
For example, the word ‘obligation’ has been used to mean that a fiduciary must act
honestly in what he/she alone considers to be the interests of his/her

beneficiaries.” Over the years the core requirement of the obligation of a fiduciary

»10 12

has changed from ‘loyalty’ ™ to being ‘faithful’'! to ‘undivided loyalty’'? and a duty

not to act in such a way that would result in a breach of that loyalty.

There is also a core requirement of the fiduciary relationship itself which changes,

13 ‘confidential relations’'*and ‘implicit

for example, from ‘trust and confidence,
dependency.’’® The fiduciary relationship is composed of a fiduciary and another
party referred to in this thesis as the principal. Within the literature on fiduciary
relationships the other party has also been referred to as the trusting party or a

beneficiary.

It will be observed within the commentary that certain types of relationships are
recognised as fiduciary relationships and as a result these relationships take on a
form of assumed fiduciary character when the same type of relationship appears
before the court again. In Australia, the current name given to such fiduciary
relationships is generally ‘status’ based, whilst other relationships that are found to
be fiduciary are derived from the facts of the case are known as ‘fact’ based

fiduciary relationships.16 In New Zealand, the two types of relationships are

° Finn, PD Fiduciary Obligations (1977), 15.

'O Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384, 394 (Isaacs J).

"' Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384, 395 (Dixon J)
referring to Lord Cairns in Parker v McKenna 10 Ch App 96.

12 Breen v Williams (1995) 186 CLR 71, 108 (Gaudron and McHugh JJ).

> Dowsett v Reid (1912) 15 CLR 695, 707 (Barton J).

' Hospital Products Ltd v United States Surgical Corporation (1984) 156 CLR 41, 96-97 (Mason J).

" Ong, D.S.K. “Fiduciaries: Identification and Remedies” (2004) University of Tasmania Law Review 312,
315 with particular reference to Hospital Products Ltd v United States Surgical Corporation (1984) 156
CLR 41.

' Breen v Williams (1995) 186 CLR 71, 113 para [38] (Gaudron and McHugh JJ) where there is a reference
to the doctor/patient relationship not being status based.
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commonly known as inherent and particular'’ and in Canada, traditional and non-

traditional.*®

For the purpose of brevity only, in this thesis, the emergence of a jurisprudence in
relation to the law covering fiduciaries, which in turn is viewed as a subset of the
development of an overall equitable jurisprudence of the High Court is referred to

as fiduciéry jtjrisprudence.

The High Court of Australia is referred to as the High Court of Australia, except in
cases or paragraphs where there is a further reference to the High Court of

Australia this latter reference is shortened to the High Court.

Similarly, the Supreme Court of New South Wales Court of Appeal is referred to as
the Supreme Court of New South Wales Court of Appeal, except in cases or
paragraphs where there is a further mention to the Supreme Court of New South
Wales Court of Appeal the reference is condensed to the Court of Appeal (NSW).

This approach applies to other State and Federal courts as well.

Within this thesis | give my own views on certain matters and when doing so |

preface such comments with words such as “it is the view of this writer.”

'" Chirnside v Fay [2006] NZSC 68, 90 at para [80] (Blanchard and Tipping JJ).
"8 LAC Minerals Ltd v International Corona Resources Ltd (1989) 2 SCR 574, 592 and 596 (Sopinka J).
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Abstract

A commercial fiduciary jurisprudence in the High Court of Australia has developed
through the judicial decision making processes of the Justices in cases involving

fiduciaries in a commercial setting.

Loyalty is established as the core obligation of a fiduciary. Trust and confidence
are the generally accepted benchmarks of a fiduciary relationship. The foundation
Chief Justice of the High Court, Sir Samuel Griffith, established an accepted
methodology of detailed analysis of the ‘circumstances of the case’ to identify any
fiduciary characteristics. Rules and constraints developed. The core rule of no
conflict/no profit was analysed early in Reid v MacDonald.'® Informed consent,
disclosure and the proscriptive/prescriptive dichotomy evolved with the increase in
trade and commerce. Categorisation of fiduciary relationships is subject to the
detailed analysis of the scope of the relationship with commercial ‘arm’s length’

relationship tending to negative a relationship.

The Chief Justices and the Justices have work cohesively together to maintain
consistency in the development of a commercial fiduciary jurisprudence. The High
Court first referred to its own decisions, in commercial fiduciary matters, in Ngurli’s
case in 1953, some 50 years after the establishment of the High Court in 1903.%°
The Appellate jurisdiction of the High Court has also allowed the High Court to
correct the interpretation of fiduciary law by State and Federal appellate courts,

thus contributing to the thesis of a distinctive Australian commercial fiduciary law.

The development of a fiduciary jurisprudence and the distinctiveness arises from a
number of contributors which are detailed in the Conclusion herein and are
generally comprised of the interpretation of precedent case law from within

Australia and internationally; the cessation of appeals to the Privy Council;?! the

' Reid v MacDonald (1907) 4 CLR 1572.
20 Ngurli Ltd v McCann (1953) 90 CLR 425.
2 dustralia Act 1986 (Cth).
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effect of the fusion of law and equity in some jurisdictions; the introduction of
consumer protection legislation covering misleading and deceptive conduct,? the
individual and personal judicial decision making methodology of the Justices of the
High Court of Australia and a comparison with the commercial fiduciary

jurisprudence of Canada and New Zealand.

2 Trade Practices Act 1974 (Cth), Part IVA Section 51 Unconscionable Conduct and Part V Section 52
Consumer Protection.
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Chapter 1

» 1903 to 1919 — Griffith CJ
Sir Samuel Griffith was the first Chief Justice of the High Court of Australia together

with the foundation Justices, Sir Edmund Barton and Richard Edward

O’Connor. Sir Samuel Griffith served as Chief Justice from 1903 to 1919 and the
foundations of fiduciary jurisprudence were laid during the term of Sir Samuel
Griffith. In the Commonwealth of Australia, Constitution Act (section 74) the
Judicial Committee of the Privy Council was, until the Australia Act 1986 (Cth), the
highest court in Australia and as a consequence the principles of English common

law were adopted in Australia.

The effect of a High Court decision being appealed to the Privy Council on the
Justices was reflected at the time in the following terms: “A more widely accepted
view is that, while only a small portion of High Court decisions were ever
successfully appealed to the Privy Council, the potential for appeal had a chilling
effect on the reasoning of the High Court”.>> One consequence of this view is that
the abolition of appeals to the Privy Council has infused the High Court with a
sense of intellectual freedom and the development of a judicial attitude which the
constraints of appeals to the Privy Council discouraged.?*Sir Anthony Mason has
attributed the metamorphosis that occurred in the High Court while he was Chief

Justice, at least partly, to the abolition of appeals to the Privy Council:

“.....itis unlikely that the long line of landmark judgments delivered by
the High Court in the last decade ... would have been delivered if the

appeal to the Privy Council had still been on foot or, if they had been

2 Groves, M and Smyth, R “A Century of Judicial Style: Changing Patterns in Judgment Writing on the
High Court 1903-2001” 2004 Federal Law Review 11, 15. The most notable of later cases in which this
occurred is Mutual Life & Citizens’ Assurance Co Ltd v Evatt (1968) 122 CLR 556, 563 (Barwick CJ)
stressed the role of the High Court in declaring and advancing the common law of Australia. The decision
was overruled by a majority of the Privy Council [1971] AC 793.

2 Kirby, M “Sir Anthony Mason Lecture 1996: A F Mason — From Trigwell to Teoh” (1996) 20 Melbourne
University Law Review 1087, 1095-6.
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given, it is improbable that they all would have survived an appeal to
9525

that august body.

The essence of precedence is that superior courts, generally through the appellate
process, have made a definitive decision on an aspect of the law and courts below
in their day to day work are bound to follow that decision of those superior courts?.
During the early years of the High Court, Griffith CJ was the dominant Justice. We
will see in Chapter 1 how the Chief Justice wrote most of the judgments, with the
concurrence of his fellow Justices at least until the appointment of Justices Isaacs
and Higgins when the independence of these two latter justices became apparent.
The judgments in the early cases (1903 to 1919) on fiduciaries are not lengthy, in
comparison to the period 1975 to 2009. The judicial interpretation during these
early years relied principally on Privy Council and House of Lords decisions. We
see the introduction of a vocabulary in relation to fiduciaries such as conflict, profit,

reliance, trust, confidence and morality.

This period is important for the introduction of presumed categories of fiduciaries in
Australia and the way in which the presumed categories have contributed to the

development of a fiduciary jurisprudence.

The categorisation of fiduciaries has occupied a great amount of the literature on
the law relating to fiduciaries. For example, Finn P set out eight duties of good
faith which correspond to the type of relationship that could give rise to a fiduciary
relationship and attempts to distinguish contractual good faith and the good faith
required of a fiduciary.?” Finn P later referred to the “unselfish and undivided “

loyalty he would expect to find in a fiduciary.?®

2> Mason, A “Reflections on the High Court of Australia” (1995) 20 Melbourne University Law Review 273,
280.

28See Harris v Digital Pulse Pty Ltd (2003) 56 NSWLR 298 where the Court of Appeal (NSW) castigated
Palmer J in relation to an award of exemplary damages.

2"Finn, P Fiduciary Obligations (1977) 78: 1. Undue influence 2. Misuse of property held in a fiduciary
capacity 3. Misuse of information derived in confidence 4. Purchase of property dealt with in a position of
a confidential character 5. Conflict of duty and interest 6. Conflict of duty and duty 7. Renewals of leases
and purchases of reversions and 8. Inflicting actual harm on an “Employer’s” business. Finn emphasises

17



Maxton suggests that “.... where fiduciary liability exists it demands, by way of the

duty of loyalty, behaviour which abjures the pursuit of self-interest when it conflicts

with the beneficiary's interests.”?’

the term “duty of good faith” has been adopted for descriptive purposes only. No particular significance
should be attributed to the words “good faith”. It is also necessary to distinguish contractual “good faith”.
2 Finn, PD Fiduciary Obligations (1977) 90.
*Maxton, JK “Contract and Fiduciary Obligation” Journal of Contract Law (1997) 11 JCL 222, 234.
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1903 to 1919 — High Court of Australia Cases Decided

* New Lambton Land and Coal Co Ltd v London Bank of
Australia Ltd (1904)

The first case involving the analysis of the obligations of a fiduciary (in a
commercial setting) in the High Court of Australia was New Lambton Land and
Coal Co Ltd v London Bank of Australia Ltd. * The High Court was comprised of
Griffith CJ, Barton and O'Connor, JJ. The case involved the refusal of company
directors to register a transfer of shares in the company to the Respondent,
namely, the London Bank of Australia. Griffith CJ gave the main judgment with

Barton and O’Connor JJ concurring.

The importance of the judgment is the method of judicial analysis of the facts and
the review of precedent case law. Griffith CJ referred to two cases, Ex parte
Penney L.R. 8 Ch., 449, where James, L.J., said:

"No doubt the directors are in a fiduciary position both towards the

company and towards every shareholder in it” 31

and In re Coalport China Company's Case (1895) 2 Ch., 404 citing Rigby, L.J. who

said , of directors obligations:

"Even though in terms the power is absolute, it is a fiduciary power, it
is to be exercised for the benefit of the company, and with due regard
to the rights of the transferee; so that no power is absolute in that

sense." ¥

These two cases from the United Kingdom are important from a jurisprudence

perspective for three reasons. Firstly, the directors of a company are referred to as

3 New Lambton Land and Coal Co Ltd v London Bank of Australia Ltd (1904) 1 CLR 524.
3! New Lambton Land and Coal Co Ltd v London Bank of Australia Ltd (1904) 1 CLR 524, 540.
32 New Lambton Land and Coal Co Ltd v London Bank of Australia Ltd (1904) 1 CLR 524, 542.
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being in a fiduciary relationship with the company (Ex parte Penney). In New
Lambton the directors created their own conflict of interest when they refused to
register a share transfer in favour of the Respondent. This is the first reference in
the High Court, since it commenced hearing cases on 11 November 1903, to the

word “fiduciary” and any type or category of fiduciary relationship.

Secondly, for the judicial reasoning methodology of Griffith CJ in utilising precedent
cases from the United Kingdom. As mentioned earlier, with the Privy Council
being the final Court of Appeal for the colonies, the High Court at that time, had no
real alternative than to rely on decisions of the Privy Council in reaching their (the

High Court ) own decisions.*

Thirdly and importantly, although Griffith CJ referred to the above two mentioned
cases he did not follow the reasoning of James, L.J or Rigby,L.J. Griffith CJ
distinguished the two cases. He was of the view that because the directors (in New
Lambton) flatly refused to give reasons for their refusal to register a transfer of
shares, they had breached their fiduciary duty and obligations. The Chief Justice

said:

“The case in that respect differs from any of the others that have been
referred to. The bank having shown that the nominees were officers of
the bank, and having requested the company to say whether they had
any objection to them personally, and to suggest any nhominees in their
place, the company simply say that they decline to register. Under these
circumstances | think that the order of the learned Judge was right in
directing that the share register be rectified by registering the transfers
and entering the names of the bank's nominees as holders of the shares
transferred.....The real reason is to be discovered from the evidence,

and it amounted to a breach of trust on the part of the directors”.®*

33 Blackshield, T. “Precedent” in Blackshield, T, Coper, M and Williams, G (eds) The Oxford Companion to
the High Court of Australia of Australia (2001), 551.
** New Lambton Land and Coal Co Ltd v London Bank of Australia Ltd (1904) 1 CLR 524, 525.
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In effect, Griffith CJ said that the directors were in breach of their fiduciary duty
when they refused to register the transfers of shares in favour of the Respondent
bank. The directors placed themselves in a position of having a conflict of interest

of the perceived threat from the bank if the share transfer was registered.

The importance of this early case and the reference to fiduciary obligations (to
avoid a conflict of interest) is best analysed in context. The context is the difficulty
the judiciary have had in defining who is a fiduciary and this difficulty has extended
to the present day. Griffith CJ emphasised that the directors (in New Lambton) had
a duty to the company to register a bona fide share transfer and as a corollary the

directors must exclude their own self interests.

As recently as 2003, Justice Paul Finn, a Judge of the Federal Court of Australia,
in an extra-curia speech, offered a description of a fiduciary (as opposed to a

definition) as follows:

“A person will be a fiduciary in his relationship with another when and
in so far as that other is entitled to expect that he or she will act in that
other’s interests or ( as in a partnership) in their joint interests, to the

exclusion of his or her own several interest.”®

The context is also time. One hundred and five years has passed since the
judgment of Griffths CJ in New Lambton. This research analyses the case law of
the High Court during this period and the views and opinions of learned authors to
show the challenges involved in trying to define and describe a fiduciary obligation

and a fiduciary relationship.

» Luke v Waite (1905)

In Luke V Waite,**the High Court of Australia was comprised of Griffith CJ, Barton

and O’Connor JJ. The facts of the case involved investments by subscribers (to a

**Finn, PD “Fiduciary Reflections” a paper presented at the 13th Commonwealth Law Conference 2003, 2.
3¢ Luke v Waite (1905) 2 CLR 252.
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company) for specific purposes which did not materialise. The subscribers sought
to recoup their loses through a claim of breach of trust. Griffith CJ reviewed the
judgments of the trial judge and the Full Court of the Court of Appeal which both
found a breach of trust. Griffith CJ, in all the circumstances, could not agree with

these decisions.

In a significant statement the Chief Justice emphasised a step in the methodology
for determining if there had been a breach of a fiduciary relationship which still

exists at present in 2009, some 100 years later:

“The question, as stated at the outset of this judgment, is as to the
proper inference to be drawn from the facts. All the contemporaneous

facts must be taken into consideration.”’

Barton and O’Connor JJ agreed with Griffith CJ when his Honour said:

“The objects of the company must be taken to have failed and come to
an end many years ago; but, if there was no original contractual or
fiduciary obligation, no ground for setting up such an obligation is
afforded by the mere fact that the hopes and expectations of the

parties were disappointed.”®

In relation to the disappointment of the subscribers, the High Court followed
Thurburn v Steward®® and Rothschild v Hennings.“olt is possible to interpret the
comments of the Chief Justice to mean that if people take it upon themselves to
invest (as subscribers) in a company they too must be willing to take the
consequences should the investment not materialise. Whether this approach of

Griffith CJ is limited to commercial transactions is something to which this research

*7 Luke v Waite (1905) 2 CLR 252, 262.

3% Luke v Waite (1905) 2 CLR 252, 265.

3 Thurburn v Steward [1871] LR 3PC 478.

0 Rothschild v Hennings (1829) 9 B & C 470.
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will endeavour to provide an answer. The reluctance of the High Court to find a
fiduciary relationship in the commercial relationship between the subscribers and
the company is significant when viewed in the context of the future approach of the
High Court.

The next case, Bayne v Blake*' is the first case to come before the High Court
involving a solicitor/client relationship in a contractual matter. The case is important
for the way in which the High Court analysed the precedent case law of England in

reaching its decision.

= Bayne v Blake (1906)

In Bayne v Blake, *? the High Court of Australia was comprised of Griffith CJ,
Barton and O’Connor JJ. The facts involved a solicitor acting for an administratrix
and at the same time requested siblings of the administratrix to execute
documents. Griffith CJ gave the main judgment with Barton and O’Connor JJ
concurring in separate judgments. The decision of the High Court was reversed on
appeal to the Privy Council.** The Privy Council were of the view that the
relationship between the Respondent lawyers and the siblings of the Administratrix
was not a fiduciary relationship.

It is important to see on what basis the High Court found the relationship to be
fiduciary. Griffith CJ referred to all the Law Lords in Willis v Barron.** O’Connor J
also agreed with the analogy with Willis’ case as set out in the judgment of Griffiths
CJ:

Rigby LJ said:"But, even if he thought he was not acting as her

solicitor, the important matter is whether she was placing confidence in

him as her solicitor.”*®

*! Bayne v Blake (1906) 4 CLR 1.

2 Bayne v Blake (1906) 4 CLR 1.

3 Bayne v Blake (1908) 6 CLR 179.
“ Willis v Barron (1902) AC 271.

5 Bayne v Blake (1906) 4 CLR 1, 28.

23



The Earl of Halsbury LC said: "Here was a young woman without
advice ... She goes to this gentleman and asks him for advice. He says
he did not know she came to him as a solicitor....... He was a solicitor
too, and he was her trustee........ He was under a duty as a friend, as a
solicitor, and as her trustee, to take care that she thoroughly
understood what was the supposed error which had been made in the
first instance, and to make her understand the effect of what she was
doing."®

Lord Macnaghten: " | must say | think, even if the person who was the
ultimate remainderman had been no connection of Mr. Skinner (the
Appellant solicitor), there would have been ample ground to set aside
this deed, considering that Mr. Skinner was her family solicitor, the
person to whom she would naturally go for advice, and that he was
also her trustee.”’

Lord Shand: "I think, looking at the circumstance that there was a great
disadvantage to Mrs. Willis in the execution of this deed in which she
was renouncing valuable interests—at the circumstance that at the
same time a benefit was being given to Mr. Skinner's own son.”*®

Lord Davey: “Therefore, | take it to be clear that he was the only
solicitor acting for her in the matter, and that he was the solicitor who
prepared and perused and settled the deed on behalf of all parties.
Indeed, Mr. Skinner seems to have accepted that situation, and to have
taken some pains to explain the contents of the deed to the plaintiff.

But, as Rigby L.J. says, that was not enough. She required not only

¢ Bayne v Blake (1906) 4 CLR 1, 29.
" Bayne v Blake (1906) 4 CLR 1, 29.
*® Bayne v Blake (1906) 4 CLR 1, 30.
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explanation as to the meaning of the deed, but what she wanted was,
»49

or what she had a right to look for was, advice as to her rights.
After referring to these judgments Griffith CJ said: “It follows in my opinion from
the passages which | have quoted that it is sufficient, in order to establish the
fiduciary relationship.”*°Griffith CJ made a detailed analysis of the relationship

between the parties to determine the scope of the relationship.

The case is important because it shows how two superior appellate courts ( the
High Court of Australia and the Privy Council) can have a different opinion on the
facts of a case. The Privy Council was comprised of Lord Loreburn L.C. Lord
Macnaghten Lord Atkinson Lord Collins and Sir Arthur Wilson with Lord

Macnaghten delivering the judgment on behalf of all Law Lords:

“The law applicable to cases where benefits are obtained by persons
standing in a fiduciary relation to the donor is well settled. The
principles applicable to those cases are clear. But each case must
depend upon its own circumstances; and their Lordships are unable to
see an analogy between the present case and the cases cited in the
judgment of the learned Chief Justice (that is, the cases cited by Griffith

CJ). ! (italicised comment added)

At this early stage, of the decisions of the High Court, the development of a
fiduciary jurisprudence in the High Court was limited by the influence of the

decisions of the Privy Council on appeals from the High Court.*?

* Bayne v Blake (1906) 4 CLR 1, 30.

* Bayne v Blake (1906) 4 CLR 1, 13.

3! Bayne v Blake (1908) 6 CLR 179, 193.

*2Mason, A “Reflections on the High Court of Australia” (1995) 20 Melbourne University Law Review 273.
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» Perpetual Trustee Co Ltd v Orr (1907)

In Perpetual Trustee Co Ltd v Orr>® the High Court of Australia was comprised of
Griffith CJ, Isaacs and Higgins JJ. The case involved a dispute between a landlord
and tenant. Whilst the issues in dispute were complicated by claims for replication
and apportionment, the High Court made some important statements about the

application of fiduciary principles to the relationship of landlord and tenant.
Griffiths CJ said

“....although there is no authority for saying that a fiduciary relationship
arises between landlord and tenant from the mere fact of the existence
of that relationship, Courts of Equity do not allow a cestui que trust to
obtain from a trustee any benefit he has derived from the trust property
by virtue of his position without indemnifying him against all liabilities
incurred in respect of the trust, either already incurred or future.”*
The case is important for two reasons. Firstly, based on the facts of the case, the
High Court chose not to classify the relationship of landlord and tenant as a fact
based category of fiduciary relationship and secondly, the High Court commented
on the restriction of the Judicature legislation in NSW compared to the English

Judicature Act where Higgins J said:

“If I may be permitted to add that, in my opinion, fully one half of the
time and labour which this case has involved could, in all probability,
have been saved to the Court and to counsel if, as under the English
Judicature Acts, the same Court could deal freely with equitable and
legal rights, so as to do justice once and for all between the parties

litigating.”>®

33 Perpetual Trustee Co Ltd v Orr (1907) 4 CLR 1395.
> Perpetual Trustee Co Ltd v Orr (1907) 4 CLR 1395, 1397.
%3 Perpetual Trustee Co Ltd v Orr (1907) 4 CLR 1395, 1401.
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Although the jurisdictional issue (the separation of Common Law and Equity in the
Supreme Court of New South Wales) referred to by Higgins J presented difficulties
and unsatisfactory outcomes for some litigants, the actual impact of the separation
on the development of a fiduciary jurisprudence in the High Court will be clarified

over the next seventy (70) years.
= Reid V MacDonald (1907)

In Reid V MacDonald *® the High Court of Australia was comprised of Griffith C.J.,
Barton, O'Connor, Isaacs and Higgins JJ. The Chief Justice and all Justices gave
separate and concurring judgments. The case involved the Appellant, a consulting
engineer who was employed by the Respondent, a refrigeration company. The
Respondent was trying to secure a large contract for the construction of an ice
skating rink. The Appellant sought to secure the best possible opportunity for

himself in the commercial arrangements whilst still employed with the Respondent.

The case is significant for three reasons. Firstly, it is the first judgment of the High
Court involving a detailed analysis of the law relating to a fiduciary relationship
between principal and agent. Secondly, the judgments refer to many decisions of
the superior courts of the United Kingdom and thirdly, as we shall observe in
Chapter 6 the facts of the case are not too dissimilar from two of the most
important fiduciary obligation cases in the history of the High Court and no

reference is made in either of those cases to Redi v MacDonald.®’
Griffith CJ gave the leading judgment where his Honour said:

“This is an action brought by the plaintiff claiming the benefit of a
secret profit which he alleges to have been made by the defendant,
while in his service and engaged in his business, and obtained by
reason of his employment. There is no doubt about the law applicable

to such a case. It is stated as clearly as anywhere, | think, by Bowen

%6 Reid v MacDonald (1907) 4 CLR 1572.
*7 Hospital Products Ltd v United States Surgical Corporation (1984) 156 CLR 41 and United Dominions
Corporation Ltd v Brian Pty Ltd (1985) 157 CLR 1.
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L.J. in the case of the Boston Deep Sea Fishing and Ice Co. v.

Ansell”.5

The Chief Justice went to great lengths in restating the facts and evidence of the
relationship between the Appellant and Respondent. In a significant statement in
relation to a principal consenting to or approving of the action of a fiduciary, Griffith
CJ said:

“The defendant, with the knowledge and approval of the plaintiff,
proceeded to acquire this option and these easements. He acquired
them in his own name, but with the moneys of the plaintiff, to which the

plaintiff made no objection.”®

In conclusion, Griffith CJ said: “l will conclude in the words of Lord Macnaghten in
delivering the judgment of the Privy Council in the case of Trimble v. Goldberg®:—
"In their Lordships' opinion the order under appeal cannot be supported on

authority or on any recognized doctrine of equity,” to which | will add the words "or

of common honesty."®"

Barton J said “The matter of the consulting engineer to the company formed in
Melbourne was so distinct from the fiduciary relationship that existed between the

plaintiff and defendant that there was no necessity for any secrecy about it.

Barton J referred to a line of cases considered by Thesiger L.J. in Dean v.

MacDowell®? : namely, Burton v. Wookey®®, Gardner v. M'Cutcheon®; Somerville v.

Mackay®; Lock v. Lynam®®; Russell v. Austwick®’. Dean v MacDowell was followed

%8 Reid v MacDonald (1907) 4 CLR 1572, 1575 and referring to Boston Deep Sea Fishing and Ice Co v Ansell
39 Ch. D 339, 363.

% Reid v MacDonald (1907) 4 CLR 1572, 1574.

% Trimble v Goldberg (1906) AC 494, 503.

8! Reid v MacDonald (1907) 4 CLR 1572, 1579.

%2 Dean v MacDowe 18 Ch. D 345.

8 Burton v Wookey 26 Madd.367.

8 Gardner v M’Cutcheon 34 Beav 534.

83 Somerville v Mackay 1810 16 Ves 382.
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8 and the line of cases from Dean v MacDowell to Aas v

in Aas v. Benham®
Benham which were followed in Trimble v. Goldberg®, where Lord Macnaghten

said:

“It seems to their Lordships that the decision of the Supreme Court of
the Transvaal in the present case cannot stand with the decision in
Cassels v. Stewart’®. There was at least as close a connection
between the partnership and the partner's purchase in that case as
there is in this. In their Lordships’ opinion the order under appeal
cannot be supported on authority or on any recognized doctrine of

equity.”™

Barton J concluded his judgment in favour of the Appellant engineer by saying:

“I have said that, in one aspect, the understanding in ordinary language
of the documents which are the turning point of this case establishes a
relationship of a fiduciary character, but not in respect of the
transaction with the Melbourne Ice Skating and Refrigerating
Company. That is a distinct transaction....It was not a benefit derived
from his connection with the partnership, or a benefit in respect of

which he was in a fiduciary relation to the partnership”.

The distinction and differentiation drawn by Barton J in this case is that even
though the parties are in an (assumed) fiduciary relationship due to the
circumstances of the principal/agent relationship, there was no breach of the
relationship by the Appellant engineer according to equitable principles. The High

Court also said that there may however be an action at law for breach of contract.”

% Lock v Lynam 54 Ir. Ch 188.

%7 Russell v Austwick 11 Sim 52.

%8 4as v Benham (1891) 2 Ch 244, 261.
 Trimble v Goldberg (1906) AC 494.

70 Cassels v Stewart 26 App. Cas., 64.

"' Trimble v Goldberg (1906) AC 494. 496.

"2 Reid v MacDonald (1907) 4 CLR 1572, 1598.
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Isaacs J gave a separate and concurring judgment. His Honour referred to
Aberdeen Railway Co. v. Blakie Brothers’ which has been cited, referred to and
applied by the High Court in subsequent fiduciary obligation cases.”* His Honour

continued:

“The defendant certainly, and the plaintiff according to his own account,
were promoters of the company, and were in the circumstances in

a fiduciary relation to the company regarding this transaction. With
reference to this aspect of the matter the case of Aberdeen Railway
Co. v. Blakie Brothers tells strongly against the plaintiff. | quote one
passage from the speech of Lord Cranworth L.C..—"A corporate body
can only act by agents, and it is of course the duty of those agents so
to act as best to promote the interests of the corporation whose affairs
they are conducting. Such agents have duties to discharge of

a fiduciary nature towards their principal.””®

Isaacs J then discussed the dilemma being faced by the Respondent employer
where the Respondent agreed that the Appellant occupied a fiduciary position with
his (the Respondent’s) full knowledge and confessed that he believed it to be
dishonest, but took full advantage of it to get his (the Respondent’s) works passed

by the Appellant engineer.

3 Aberdeen Railway Co v Blakie Brothers 1 Macq HL Cas, 461. This case, it will be observed in the ensuring
discussion of High Court of Australia cases, is an important exposition of the equitable fiduciary principle
and in turn has been considered, referred to and applied as an authority by the High Court of Australia. In
Aberdeen Railway the main question for the House of Lords was whether a director of a railway company is
or is not precluded from dealing on behalf of the (railway) company with himself or with a firm in which he
1s a partner in relation to the supply of goods and/or equipment to the railway company. Lord Cranworth
LC gave the main judgement. His Lordship discussed the relationship between being a director and agent of
a corporation and in turn the fiduciary obligation resulting from that position by saying: “ no one having
such duties to discharge shall be allowed to enter into engagements in which he has or can have a personal
interest conflicting or which possibly may conflict with the interests of those whom he is bound to protect.”
In addition, and importantly, as has been seen in subsequent cases, His Lordship reinforced the rule that: “‘a
[confiding] party does not need to prove that the lost opportunity would have been a benefit to the
company.”

" Cited in Maguire v Makaronis (1997) 188 CLR 449.

S Aberdeen Railway Co v Blakie Brothers 1 Macq HL Cas, 461, 471.
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Although this research does not include an in-depth analysis of remedies for
breaches of fiduciary duty they are briefly discussed for the purpose of obtaining a
better understanding of the overall development of a fiduciary jurisprudence. In
particular the constructive trust and for what has been referred to as remedial

abuse for the benefits a constructive trust can deliver to a successful party.

All Justices looked at the scope of the relationship between the Appellant and
Respondent. The important principle to arise out this case is that even though
parties maybe in a fiduciary relationship there may be components of the whole

business relationship that fall outside of the scope of the fiduciary relationship.

»= Johnson V Friends Motor Co Ltd (1910)

In Johnson V Friends Motor Co Ltd "® the High Court of Australia was comprised of
Griffith CJ, O’Connor and Isaacs JJ. The Appellant was a promoter of the
Respondent company and entered into two contracts to purchase shares in the
Respondent. Justices O’Connor and Isaacs discussed the standing of the
Appellant in the context of the fiduciary relationship. The case is significant for the

way in which company promoters can be classified as fiduciaries.

O’Connor J, on the face of it, from his judgment, decided the promoter in this case,
stood in a fiduciary position to the company, without reference to any supporting

case law. His Honour said:

“He was not only a nominal trustee, but an active promoter. Under
these circumstances it is clear that as promoter and as trustee he
stood in a fiduciary position to the company and to every shareholder
of the company, and that he had no more right to conceal from the

company or from the syndicate promoting the company that he was

" Johnson v Friends Motor Co Ltd (1910) 10 CLR 365.
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getting this advantage from the vendor of the property than an ordinary
agent would have had who was making the purchase on behalf of the

company.”’’

Isaacs J was of a similar view:

“Was Mr. Johnston, who says he was deceived by the prospectus
himself, a promoter or not? | cannot conceive any doubt whatever on
the subject, and there are some words of Lord Cairns L.C., in Erlanger
v. New Sombrero Phosphate Co 3 App. Cas., 1218, at p. 1236 , which
apply very strongly to the present case. The Lord Chancellor says:—"It
is now necessary that | should state to your Lordships in what position |
understand the promoters to be placed with reference to the company
which they proposed to form. They stand, in my opinion, undoubtedly in
a fiduciary position. They have in their hands the creation and moulding
of the company; they have the power of defining how, and when, and

in what stage, and under what supervision, it shall start into existence

and begin to act as a trading corporation.”’®

The Justices looked at the scope of the relationship between the parties in great
detail and referred to the relationship of company promoter and the company as
being a fiduciary relationship. O’Connor J appeared to be accepting that the
relationship of a company promoter to the company was a presumed or status
based category of fiduciary. Although his Honour did not refer to case law it is
suggested that his Honour’s conclusion was reached through an acceptance of the
approach in the case law of the English courts. This research will show how the
status based and fact based categories of fiduciaries will be developed and

expanded by the High Court over the next 100 years.

77 Johnson v Friends Motor Co Ltd (1910) 10 CLR 365, 373.
78 Johnson v Friends Motor Co Ltd (1910) 10 CLR 365, 379-80.
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= Jones v Bouffier (1911)

In Jones v Bouffier ° the High Court of Australia was comprised of Griffith
CJ, Barton, O'Connor and Isaacs JJ. This case was a real turning point in
fiduciary jurisprudence in Australian commercial law cases. It was the first
time the phrase “at arms length” was mentioned in a judgment in litigation
involving parties to a commercial transaction in the context of a fiduciary
relationship. Griffith CJ, Barton and O'Connor JJ allowed the appeal. Isaacs J

dissented.

The case involved the Respondent beneficiaries of an estate agreeing with
the Appellant to obtain the best price possible for property to which the
Respondents had an entitlement. The question for the court was, whether

the relationship of principal and agent existed between the parties.

The phrase ‘at arms length’ will also be used over the next 100 years by the
High Court of Australia in fiduciary law cases. This research will show how
the “arms length” test has been a prime determinant of the lack of a fiduciary

relationship between the parties in a commercial relationship.

Griffith CJ was the first judge (as Chief Justice) of the High Court to use this

phrase. His Honour said:

“The terms of this letter (between the Appellant and Respondent) are
inconsistent with the existence of a fiduciary relatioh at that time. The
parties dealt with one another as equals and at arm's length........ Upon
these facts, which are undisputed, | come to the conclusion that on 2nd
April the plaintiffs and defendant were, to use the words of Wigram

V.C., dealing "at arm's length and on an equal footing”"®°

Isaacs J, in dissent, also contributed significantly to the early development of

fiduciary jurisprudence by ensuring that the existence of a fiduciary relationship

7 Jones v Bouffier (1911) 12 CLR 579.
8 Jones v Bouffier (1911) 12 CLR 579, 595 and referring to Wigram VC in Edwards v Meyrick [1842] EngR
903, 912.
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cannot simply be accepted because the parties are in a presumed category of
fiduciary relationship. The status of the relationship, in this case agency, is not

sufficient.

Isaacs J said:

"The ’settled definition’ of fiduciary wrong is therefore not so
narrow as is contended. Fiduciary relation is nothing else than a
confidential relation between the parties in which good faith
demands of one of them some special duty towards the other,
beyond what is required of complete strangers. The nature and
extent of the duty depend upon the circumstances. Agency per se
cannot be the test. The rule of equity is broad and cannot be
exhausted by particular instances such as formal trustee and
beneficiary, principal and agent, and so on. These are only

examples of the application of the principle”®’.

Isaacs J was alluding to three important prerequisites to determine the
existence of a fiduciary relationship. Firstly, one must look to the
circumstances of the relationship to determine the nature and extent, if any,
of the fiduciary relationship. In effect, one is attempting to define the scope of
the relationship. Secondly, the categories of status based (or presumed)
fiduciary relationships are not closed or as his Honour said “the rule of equity
is broad and cannot be exhausted” by accepted categories such as formal
trustee and principal, and principal and agent and thirdly, the requirement of

confidence within the relationship.

The reference by Isaacs J to “good faith” in the fiduciary relationship is also
significant. Finn P again took up the role of good faith in a fiduciary
relationship some 66 years later in commenting that Equity, traditionally, has
exacted certain standards of good conduct from persons who are so

circumstanced in their relationships with other that they cannot be considered

81 Jones v Bouffier (1911) 12 CLR 579, 613.
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to be at arm’s length.®? Finn referred to the trust case of Keech v Sandford
as the best example in this tradition.®**Again in 1992, Finn P suggested, 'with
fiduciary law being ordinarily an alien presence in commercial contracts . . . in
some number of Commonwealth countries . . . debate is now being waged as
to whether or not courts should commit themselves to a doctrine of good
faith.’®*

= Dowsett v Reid (1912)

In Dowsett v Reid® the High Court of Australia was comprised of Griffith CJ,
Barton and Higgins JJ. The Appellant and Respondent entered into an agreement
whereby the Appellant leased land with an option to purchase. The Appellant had
to raise finance by way of a mortgage, improve the land and pay the Respondent a
set amount each month for eighteen months. Subsequently, a dispute arose with
the Respondent seeking specific performance and the Appellant counterclaiming
for rescission based on a number of arguments one of which was that, at the time
he and the Respondent signed the agreement, the parties were in fact in a

fiduciary relationship.

The Appellant sought to base the fiduciary relationship on an agency

agreement between the parties. In rejecting this claim Griffith CJ said:

“On those facts, (in relation to the Respondent making some
enquiries on behalf of the Appellant, in an attempt to see if any one
was interested in purchasing the Appellant’s property) it is said, there
was an agency to sell, which created a fiduciary relation. There are
two answers, it appears to me, to the argument. The first is, that the

defendant himself denies the agency. It is true that in his pleadings

%2 Finn, PD Fiduciary Obligations (1977), 78.

8 Keech v Sandford (1726) 2 Eq. Cas. Abr. 741.

8 Finn, P “Fiduciary Law” in E McKendrick (ed) (1992) Commercial Aspects of Trusts and Fiduciary
Obligations, Clarendon Press, p 16. Whether or not a doctrine of good faith sits alone as a cause of action
in common law or equity is outside the scope of this research.

8 Dowsett v Reid (1912) 15 CLR 695.
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he alleged the fiduciary relationship, but in his evidence at the trial,
when he had to make his case on the counterclaim, he denied the
existence of any agency...... The plaintiff mustsucceedsecundum

»86
(

allegata et probata.””” (comment in parentheses added)

In support of his finding that there was no fiduciary relationship Griffith CJ
referred to In re Coomber v Coomber and the observations of Fletcher

Moulton L.J. as follows:

"This illustrates in a most striking form the danger of trusting to
verbal formulee. Fiduciary relations are of many different types;
they extend from the relation of myself to an errand boy who is
bound to bring me back my change up to the most intimate and
confidential relations which can possibly exist between one party
and another where the one is wholly in the hands of the other
because of his infinite trust in him. All these are cases

of fiduciary relations, and the Courts have again and again, in
cases where there has been a fiduciary relation, interfered and
set aside acts which, between persons in a wholly independent

position, would have been perfectly valid.”’

It is worthwhile reviewing the judgment of Fletcher Moulton LJ in In Re Coomber
and the facts of that case within the context of the judgments of the High Court of
Australia prior to and including Dowsett v Reid. The Coomber family had a
business of selling beer in Battersea, London. The father relied on his second son
a great deal in running the business and after the father's death, the second son
continued to run the business. His mother shortly afterwards assigned both the
licence and the premises to him. After the mother's death the older son asked the
court to transfer the business and its premises brought back into her estate, saying

that, as manager for his mother, the second son was in a fiduciary relationship with

8 Dowsett v Reid (1912) 15 CLR 695, 702.
8 Dowsett v Reid (1912) 15 CLR 695, 703.
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her and, as such, was presumed to have used undue influence in dealing with his

beneficiary.

The House of Lords held that, as the mother was following what she took to have
been her late husband's wishes, there was adequate ground for finding for the
second son. Also the mother had received adequate legal advice. It was
impossible to leap from the label fiduciary relationship' to the conclusion that all the
incidents of an express trusteeship applied. All sorts of relations could be called

fiduciary relations by reason of elements of confidence, trust and dependence.

The range of relationships, in which a fiduciary relationship can develop, as
mentioned by Fletcher Moulton L.J is indicative of the need for a court to look a the
scope of the relationship by analysing all the circumstances of the relationship,
from the documents, if any, supporting the agreement between the parties, to the
actions of the parties, in an endeavour to find the “intimate and confidential
relations” and “infinite trust” in the other person and not be simply “trusting to

verbal formulae.”

In finding the absence of a fiduciary relationship Griffith CJ said:

“In the present case the learned Judge at the trial, and the Supreme
Court found upon the facts that there was no fiduciary relationship. |
agree. Upon the evidence | think it clear that there was in fact not any
confidence reposed by the defendant in Reid; the information which
they had of the property was equal, except that probably the defendant
knew more about it than Reid; they were dealing at arm's length. In my

opinion, therefore, that is not a ground for setting the contract aside.”8®

Griffith CJ based his conclusion in part on the absence of both an “intimate and

confidential relations” between the parties and the existence of an “arm’s length”

% Dowsett v Reid (1912) 15 CLR 695, 704-5.
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element in the relationship which the Chief Justice referred to in Jones v Bouffier.®°
In effect, the Chief Justice emphasised the strength of the contractual bargain

struck between the parties.

Barton J, also confirmed the need for trust and confidence to exist in a relationship
before it could be considered as a fiduciary relationship. His Honour in deciding
there was no fiduciary relationship was of the opinion that there was a proper firmly

negotiated “hard bargain” contract on foot and said:

“To establish such a relationship there must either be, as in the case of
a solicitor or a trustee, something in the relation itself which necessarily
implies such trust and confidence, or there must be some evidence of

its actual existence between the parties.... Though the counterclaim for

rescission must fail, yet | think the contract is a hard bargain”*®

In relation to the contractual bargain struck between the parties both Griffith CJ and

Barton J found the Appellant and Respondent to be acting at arm’s length.

Dowsett v Reid, in the context of the development of a fiduciary jurisprudence, has
demonstrated that the High Court will not disturb a commercial bargain unless the
circumstances are sufficient to do so. The High Court could not find either a
relationship of agency or a relationship of trust and confidence. The case followed
closely after Jones v Bouffier. The High Court, at this early stage, was clearly
indicating a reluctance to find a fiduciary relationship within a commercial

relationship, where on the evidence, shows the parties struck a “hard bargain”.

% Jones v Bouffier (1911) 12 CLR 579.
% Dowsett v Reid (1912) 15 CLR 695 ,707.
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= Spong v Spong (1914)

In Spong v Spong, °! the High Court of Australia was comprised of Griffith CJ,
Isaacs, Gavan Duffy, Powers and Rich JJ. The Appellant caused his father to
transfer real property to himself (the son) without the father realising what he (the
father) was doing. The Respondent claimed undue influence by the son and the
High Court discussed the confidence between the parties when deciding in favour
of the Respondent father. All Justices gave a separate judgment in dismissing the
appeal. In confirming the approach of the High Court in not limiting the types of

relationship which can be fiduciary, Rich J said:

“But the Courts have refrained from defining what constitutes such a
relation. There are endless variations of the fiduciary position which do
not fall under any strictly defined head. The facts in this case to which
the Chief Justice has referred establish the existence of such

a fiduciary relation as justified Hood J in inferring undue influence. The
evidence given on behalf of the defendant does not, in my opinion, rebut

that presumption.” %

In concurring with Rich J, Isaacs J said:

“Equity does not tie itself down to any formal classes of relationships.
The various cases of solicitor and client, physician and patient, &c., are
instances of the necessary relationship, but the real question always is:

Was there a fiduciary relationship, no matter how it was created?”%®

Spong’s case clearly falls into the first category of “good faith” proposed by Finn, P.

The two central requirements to establish a claim based on undue influence are

°! Spong v Spong (1914) 18 CLR 544 (“Spong™).
%2 Spong v Spong (1914) 18 CLR 544, 552.
% Spong v Spong (1914) 18 CLR 544, 551.
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the presence of actual influence and a rebuttable presumption in the person

exercising a dominion over the other party (the donee).94
Isaccs J in referring to Wright J in Morley v Loughnan:

“The learned Judge says (1):--"Or the donor may show that
confidential relationship existed between the donor and the recipient,
and then the law on grounds of public policy presumes that the gift,
even though in fact freely made, was the effect of the influence induced
by those relations, and the burthen lies on the recipient to show that
the donor had independent advice, or adopted the transaction after the

influence was removed, or some equivalent circumstances."®

The facts supporting undue influence were clearly made out. The father was clearly
in an emotional state where he placed the utmost confidence in his son. One

needs to keep in mind the distinction that is drawn between the fiduciary obligation
of loyalty and the equitable doctrines of undue influence and unconscionable
conduct adds to this statement that theses doctrines are there to protect persons
who are vulnerable.*®® In a case involving undue influence the main issue to
ascertain is the sufficiency of consent. The distinguishing factor in to establish is a
reliance by the subordinated party to the guidance and advice of the stronger party.
In a fiduciary relationship it is not necessary to establish the reliance. The relief is
granted based on the presumption of undue influence and is not based on the

fiduciary obligation of loyalty.

%4 Although Finn, PD refers to Dixon J in Johnson v Buttress (1936) 56 CLR 113, 134, Isaccs J referred to
Wright J in Morley v Loughnan (1893) 1 Ch., 736 where Wright J in turn referred to “a line of cases” from
the leading case of Huguenin v Baseley 14 Ves, 273 and continuing down to the case of Alicard v Skinner
36 Ch D, 145.

%% Spong v Spong (1914) 18 CLR 544, 551.

% Cope, M Egquitable Obligations: Duties, Defences and Remedies (2007), 29.
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The High Court were of the view that the relationship between the father and son in
Spong’s case was clearly one where both undue influence and the trust and

confidence establishing a fiduciary relationship were both present.

* Ford v Andrews (1916)

In Ford v Andrews %" the High Court of Australia was comprised of Griffith CJ,
Barton, Isaacs and Gavan Duffy JJ. The Appellant was a director of a company
and also an alderman on the local council. A conflict arose from contractual
arrangements between the two entities. The Justices referred to various authorities
in support of their own view of the law relating to fiduciary obligations in allowing

the appeal (with Isaacs J dissenting).
Griffith CJ referred the following authorities:
Lord Cranworth in Aberdeen Railway Co v Blaikie, where his Lordship said:

"Where a director of a company has an interest as shareholder in
another company or is in a fiduciary position towards and owes a duty
to another company which is proposing to enter into engagements with
the company of which he is a director, he is in our opinion within this
rule.” %

Sir Richard Baggallay of the Judicial Committee of the Privy Council in North-West

Transportation Co v Beatty, said:

"A director of a company is precluded from dealing, on behalf of the
company, with himself, and from entering into engagements in which
he has a personal interest conflicting, or which possibly may conflict,

with the interests of those whom he is bound by fiduciary duty to

" Ford v Andrews (1916) 21 CLR 317.
% Ford v Andrews (1916) 21 CLR 317, 322.
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protect; and this rule is as applicable to the case of one of several
"99

directors as to a managing or sole director.
Swinfen Eady LJ in Transvaal Lands Co. v. New Belgium (Transvaal) Land and
Development Co, who, in delivering the judgment of the Court of Appeal (Lord
Cozens-Hardy M.R., Pickford L.J. and himself), referred to the same reference of

Lord Cranworth in Aberdeen Railway Co. v. Blaikie.'®

Barton J gave similar reasons to Griffith CJ. His Honour went into detail of the facts

in finding for the Appellant and said:

“There is no evidence of personal effort to obtain the contract. Indeed,
at the time that the overseer of works obtained quotations from three
brickyards and found that the Enfield Park Company's price was the
lowest, the appellant was unaware that a quotation had been obtained
from his company, and he was equally unaware of that fact when the
Council resolved to accept the overseer's estimate and to do the work.
He did not know that the work was being carried out with the
Company's bricks until the contract had been partly performed. See his
affidavit, which there is no reason to doubt”.'®"
In Ford v Andrews the relationship of company director was recognised as a status
based category of fiduciary.'® The determining factor in not finding the Appellant
responsible was the fact that he did not have knowledge or an interest in the
contract that was entered into between the Council (of which he was an alderman)

and the Enfield Park Brick Co (of which he was a director).'®

% Ford v Andrews (1916) 21 CLR 317, 321.

19 Ford v Andrews (1916) 21 CLR 317, 324.

%" Ford v Andrews (1916) 21 CLR 317, 320.

12 Ford v Andrews (1916) 21 CLR 317, 321 (Griffith CJ) and 324 (Barton J).
' Ford v Andrews (1916) 21 CLR 317, 322-323 (Griffith CJ).
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Developments

1903 to 1919

The purpose of the Developments section is to synthesise the reasoning within the
judgments delivered during the period to show how the jurisprudence of the law of
fiduciary obligations and relationships has been developed by the High Court of

Australia.

The Developments section of subsequent Chapters do not accumulate the
Developments of the previous periods. An overall analysis of all the Developments
sections is undertaken in the Conclusion where the substantial contributors to the
development of a fiduciary jurisprudence in Australia are discussed to come to a
decision on whether the fiduciary jurisprudence developed over the previous 106
years is in fact distinctly Australian. The distinctiveness is also derived from a

comparison with Canada and New Zealand.

Griffith CJ undertook a formidable task as the first Chief Justice of the High Court.
The cases analysed in Chapter 1 are indicative of Griffith CJ exercising an
influential role. The Chief Justice appeared in every case (analysed in this
research), even after the number of Justices (in total) was increased from three to
five in 1906 and wrote the main leading judgment in every matter in which he

appeared.

The reasoning of the Justices completely relied upon decisions of the superior
courts of the United Kingdom. The High Court did not refer to any of its own
decisions during this period. The Aberdeen Railways case was referred to as a
precedent for the fiduciary obligations of directors and officers of companies. We
will see how the High Court will continue to make reference to and consider
Aberdeen Railways as an important precedent in the decades to follow with
particular reference to the judgment of Lord Cranworth. The continuing reference to

Aberdeen Railways is no doubt due to the number of cases involving directors,
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officers and promoters of companies before the High Court on fiduciary law

matters.

The core requirements of a fiduciary relationship were expressed in differing

terminology, such as, “confidential relations” (Jones v Bouffier)'®, “infinite trust’

and “trust and confidence” (Dowsett v Reid, citing In re Coomber v Coomber)."%®

In the future we will see the core personal requirements of the fiduciary change in

name, however, it is this writer’'s view that the various names are intended to have
the same meaning as, “loyalty.” The same could not be said in relation to the core
requirements of the fiduciary relationship itself. It will be observed that words such
as vulnerability, representative, trust and confidence have been used to define the
actual fiduciary relationship. We will observe how the meaning of these

descriptions has been debated and discussed in the case law.

In this period, under Chief Justice Griffiths, the scope of the fiduciary relationship
was analysed in great detail. This approach is possibly due to the decision making
process of Griffith CJ who wrote judgments incorporating a detailed analysis of the

facts and circumstances of the relationship between the parties.

The limitations placed on fiduciaries started to develop. Principles and rules such
as a fiduciary not acting with a conflict of interest or obtaining an improper
advantage were expressed a number of times with reference to precedent case
law of the United Kingdom, for example, in New Lambton,'® Reid v MacDonald'"”

and Jones v Bouffier.'®

The High Court emphasised it was not limiting the possible categories of fiduciary

relationships. They were not closed. Directors and officers of companies (Reid v

1% Jones v Bouffier (1911) 12 CLR 579, 582-583.

' Dowsett v Reid (1912) 15 CLR 695, 707.

"% New Lambton Land and Coal Co Ltd v London Bank of Australia Ltd (1904) 1 CLR 524, 525.
"7 Reid v MacDonald (1907) 4 CLR 1572, 1601.

198 Jones v Bouffier (1911) 12 CLR 579, 598 (Griffith CJ).
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MacDonald) and company promoters (Johnson v Friends Motor Co Ltd) were
discussed in the context of a status based fiduciary. For parties in commercial
transactions the test of “arm’s length” was introduced by Griffith CJ in Jones v
Boulffier without reference to precedent case law."®®This test acted as a limitation
on the establishment of a fiduciary relationship. That is to say, it is still possible to
find a fiduciary relation within a commercial relationship, however, the presence of
a commercial relationship does tend towards negativing the finding of a fiduciary

relationship.

In 1906 Isaacs and Higgins JJ were appointed to the High Court. All five Justice
sat together for the first time in a fiduciary obligations matter in Reid v MacDonald
and gave separate concurring judgments. This case is a good example of the way
the Justices worked together. Griffith CJ provided a very detailed judgment
examining the scope of the relationship; Barton J referred to a great number of
United Kingdom cases; O’Connor J went into detail of the facts and the law of the
constructive trust; Isaacs’ J judgment was divided between addressing the
reasoning of the trial judge and referring to Aberdeen Railways in support of his
overall judgment and Higgins J examined the scope of the relationship with little
reference to case law. Isaacs J, in referring to the Respondent, said “Finally, he
appeals to the high standards of fidelity established in Equity in order to obtain the
Court’s assistance to gather in the remaining benefits of his improper
arrangement.” In effect, his Honour was telling the Appellant that his claim should
not have been based on equitable relief with a reliance on a fiduciary relationship.
The important principles of undue influence,'° rebuttable presumptions’'! and the

112

role of public policy ' © were discussed for the first time.

"9 Jones v Bouffier (1911) 12 CLR 579, 594 (Griffith CJ).
"% Dowsett v Reid (1912) 15 CLR 695, 704.

""" Spong v Spong (1914) 18 CLR 544, 551.
"2 Spong v Spong (1914) 18 CLR 544, 551.
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The next period, 1919 to 1935, will show how the Justices of the High Court seek
to express their independence by not relying to such a great degree on cases from

the United Kingdom (or elsewhere) as they did in this first period.
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Chapter 2

= 1919 to 1930 - Knox CJ
= 1930 to 1931 - Isaacs CJ

= 1931 to 1935 - Gavan Duffy CJ

Sir Adrian Knox was Chief Justice of the High Court of Australia from 1919 to 1930.
It would appear that Knox was one of the few early Justices to come to the High
Court of Australia with experience in Equity. In 1888-90 he reported equity cases
for the NSW Law Reports and he was a consummate advocate in the Court of
Appeal in equity matters.’™® Knox came to the High Court of Australia as Chief
Justice. When Sir Samuel Giriffith retired, Sir Isacc Isaacs had been a Justice of
the High Court of Australia for 13 years and could have been expecting to take
over as Chief Justice from Griffith CJ. However, the Prime Minister, Billy Hughes,
took up the recommendation of Griffith CJ to consider Sir Adrian Knox for the

position of Chief Justice.'*

On the retirement of Knox CJ in March 1930 Sir Isacc Isaacs became Chief
Justice, albeit for 13 months, when he resigned in January 1931 to become

Governor General.

Sir Frank Gavan Duffy succeeded Sir Isacc Isaacs as Chief Justice in 1931 and
served until 1935, having previously been a Justice of the High Court of Australia

since 1913. When Gavan Duffy became Chief Justice he was 78 and it has been

' Fricke, G and Rutledge, M “Adrian Knox” in Blackshield, T, Coper, M and Williams, G (eds) The Oxford
Companion to the High Court of Australia of Australia (2001) 400-401.

" Fricke, G and Rutledge, M. “Adrian Knox” in Blackshield, T, Coper, M and Williams, G (eds) The Oxford
Companion to the High Court of Australia of Australia (2001) 400-401.
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suggested that there was a lack of collegiality, judicial conferences or exchange of

draft judgments, particularly his own.""®

The development of a fiduciary jurisprudence depends on the way the Justices of
the High Court of Australia interact with each other in the preparation and
presentation of their judgments. The extent of the formal or informal collegiate
system of conferencing is guided by the Justices and the role and influence of the
Chief Justice. For example, in 1924, Gavan Duffy described to Higgins the
procedure in the Knox Court: “Isaacs and Rich retire to their tents (or perhaps |
should say to Isaacs tent) and excogitate judgments which | never see till they are
delivered.”""® Sir Hayden Starke commented that there was a total lack of

conferencing during the term of Gavan Duffy.""’

Sir Isaac Isaacs has been recognised as being one of the earliest Justices of the
High Court to give explicit recognition to social implications within his decision
making. In addition, he is viewed as a man who found it very difficult to see the

merit in other views which contrasted to his own.'®

In Chapter 2 the case analysis will show how the High Court continued to develop
fiduciary jurisprudence generally following the pattern of the first two decades of
the High Court. It was not until 1925 in Thornley v Tiley''*that the High Court

again heard a case involving substantial issues of fiduciary obligations.

1919 to 1935 - High Court of Australia Cases Decided

"5 Fricke, G “Gavan Duffy Court”, in Blackshield, T, Coper, M and Williams, G (eds) The Oxford
Companion to the High Court of Australia of Australia (2001) 298.

"$Fricke, G “Gavan Duffy Court”, in Blackshield, T, Coper, M and Williams, G (eds) The Oxford
Companion to the High Court of Australia of Australia (2001) 298, 299.

"7 Simpson, T “Conferences”, in Blackshield, T, Coper, M and Williams, G (eds) The Oxford Companion to
the High Court of Australia of Australia (2001) 131.

"8 Cowen, Z “Isaac Alfred Isaacs” in in Blackshield, T, Coper, M and Williams, G (eds) The Oxford
Companion to the High Court of Australia of Australia (2001) 360.

"9 Thornley v Tiley (1925) 36 CLR 1. There were two previous cases, Woods v Little (1921) 29 CLR 564 and
Wicks v Bennett (1921) 30 CLR 80 where brief mention was made of the fiduciary principle.
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= Thornley v Tiley (1925)

In Thornley v Tiley (1925)'*°the High Court of Australia was comprised of Knox
C.J., Isaacs, Higgins and Rich JJ. The Appellant, an investor client of the
Respondent stockbrokers, claimed entitlement to a profit made by the

Respondents on shares purchased by the Respondents on behalf of the Appellant.

The Chief Justice and each Justice gave a separate judgment. The striking aspect
of al the judgments is the way in which the Justices found in favour of the Appellant
investor without substantial reference or analogy to precedent fiduciary case law,

either from Australia or the United Kingdom. Knox CJ said:

“They (the Respondent share brokers) had, in my opinion, no right to
use or deal with the scrip so obtained by them for their own benéefit;
and as they admit having made profit by dealing with such scrip or the
shares represented thereby in breach of their duty to the Appellant,
and as such dealings were in fact without his knowledge or authority,
they are, in my opinion, liable to account to the Appellant for the profits

»l21

so made.”  (italicised emphasis added)

Notably, Knox CJ in coming to this conclusion, did not refer to any case law or
equitable principles. In granting the equitable remedy of an account of profits to
the Appellant, Knox CJ was of the view that the Respondent sharebrokers had
breached their fiduciary duty by breaching the “no conflict/no profit” rule. Similarly,
in separate judgments, Isaacs, Higgins and Rich JJ, in allowing the appeal, all
relied on a breach by the Respondent share brokers of the fiduciary obligations of
the principal-agent relationship. The other Justices also did not refer to any

precedent fiduciary case law in support of this part of their judgments.

20 Thornley v Tiley (1925) 36 CLR 1 (“Thornley”).
"2! Thornley v Tiley (1925) 36 CLR 1, 9.
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Isaacs J said:

“The employment of the Respondents by the Appellant was one of
agency at their discretion to buy and carry shares for him at an agreed
rate of interest, he then being bound to repay them and to receive from
them shares representing what they had bought. Normally and
essentially such an employment acted on constitutes a fiduciary
relation, and the consequence of that is, unless displaced by special
circumstances, that the agent cannot make profit for himself out of the

principal's investments.”'?

Higgins J said:

“It is surely not too much to say that if a broker wants to get the profits
from sales of shares as well as his interest and commission he ought to

make an express stipulation to that effect.”'?

Rich J said:

“The pleadings, the documents and the brokers' books, in my opinion,
are opposed to it (the Respondent’s argument that they were entitled to
make as much profit out of the Appellants shares for themselves). It is
possible that the identical scrip is not always to be required, but that is
not enough to justify the right claimed of making profit from the shares

»124

belonging to the client.” " (parenthesised words added)

Thornley has been considered and applied in Daly v Sydney Stock Exchange Ltd
125 where Gibbs CJ said:

“Normally, the relation between a stockbroker and his client will be one

of a fiduciary nature and such as to place on the broker an obligation to

"2 Thornley v Tiley (1925) 36 CLR 1, 11.
"2 Thornley v Tiley (1925) 36 CLR 1, 19.
"% Thornley v Tiley (1925) 36 CLR 1, 19.
" Daly v Sydney Stock Exchange Ltd (1986) 160 CLR 371. See Chapter 6 herein.
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make to the client a full and accurate disclosure of the broker's own
interest in the transaction: In re Franklyn; Franklyn v. Franklyn (1913)
30 TLR 187; Armstrong v. Jackson (1917) 2 KB 822; Thornley v. Tilley
(1925)36 CLR 1, at p 12.71%

Thornley highlights the difficuity for share brokers when they engage in what is
commonly known as dual capacity trading, that is, buying shares for clients then
selling the shares (on instructions) and then utilising the proceeds of sale for their
own benefit. In an article in the Australian Stock Exchange Journal, John Wilson of
brokers Pring Dean McNall reiterated the view that there was an inherent conflict of
interest and "it is difficult for a broker to give a value judgment if he has a position”

associated with simultaneously trading as principal and as agent.'?’

Thornley falls into the second category of good faith postulated by Finn P, namely,

128 and the essential

the misuse of property held in a fiduciary capacity
characteristics of a fiduciary relationship of “trust and confidence” will be present in

such a relationship.'®

* Manning v Federal Commissioner of Taxation (1928)

In Manning v Federal Commissioner of Taxation '*° Knox CJ sat as a single judge.
The Appellant claimed she was a Trustee as defined in the Income Tax
Assessment Act 1922-1925 (the Act). It is important to observe the definition of
“trustee” in section 4 of the Act which includes a person acting in any fiduciary

capacity:

"% Daly v Sydney Stock Exchange Ltd (1986) 160 CLR 371, 377.

27 Wilson, J in the Australian Stock Exchange Journal, (October 1991), pp 6-7 in Aitken, MJ and Latimer,
“Principal Trading by Stockbrokers™ (1995) 5 Australian Jnternational Journal of Corporate Law 1.

"8 Finn, P Fiduciary Obligations (1977), 89.

" Finn, P Fiduciary Obligations (1977), 93 with reference to King v Hutton (1900) 83 L.T. 68, 70.
(property delivered to an agent for sale); Re Hallet’s Estate (1879) 13 Ch.D.696 (property given to a
bailee for safekeeping) and Shallcross v Oldham (1862) 2 J.&H.609 (to an agent to be used by him in the
course of performing a service for his principal).

% Manning v Federal Commissioner of Taxation (1928) 40 CLR 506.
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"Trustee in addition to every person appointed or constituted trustee by
act of parties, by order, or declaration of a Court, or by operation of
law, includes (a) an executor or administrator, guardian, committee,
receiver or liquidator, and (b) every person having or taking upon
himself the administration or control of income affected by any express
or implied trust, or acting in any fiduciary capacity, or having the

- possession, control or management of the income of a persoﬁ under

any legal or other disability.”

Knox CJ then took the definition further and by implication found that an essential
obligation of a fiduciary was the liability to account to a principal as soon as

requested to do so. The Chief Justice said:

“Wide as this definition is, it requires at least as an essential ingredient
in the position of "trustee" under the Act, that is, the existence of a
fiduciary obligation towards some other person. The existence of a
fiduciary obligation to another person must, | think, always involve a
liability to account at the instance of that other person, and if | am right
in thinking that the gift of income to the appellant involves no such
liability it seems to me to follow that she is not a trustee of the income
within the meaning of the Act”."*!
In his judgment Knox J expanded on the meaning of the word “ﬁduciary"’ within the
statutory definition of a trustee. An example of a person in such a position would
be a trustee of a superannuation fund having the responsibility of managing a
principal’s account and at the same time having an obligation to account to the
principal should the principal so request. The trustee of the superannuation fund
also has a responsibility under the Income Tax Assessment Act to pay tax on a

principal’s’ contributions.

131 Manning v Federal Commissioner of Taxation (1928) 40 CLR 506, 508.
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= Birtchnell v The Equity Trustees, Executors and Agency Co Ltd
(1929)

In Birtchnell v The Equity Trustees, Executors and Agency Co Ltd '3 the
High Court of Australia was comprised of Isaacs, Gavan Duffy, Rich, Starke
and Dixon JJ. Each Justice gave a separate judgment. Birtchnell’'s case was
the first fiduciary obligations case in Justice Dixon’s long career in the High
Court and the case was heard in his Honour's first year as a Justice of the
High Court. As will be observed, the judgment of Dixon J in Birtchnell is a
comprehensive in-depth analysis of the law relating to the obligations of a
fiduciary and indicative of his Honour’s judgments in the decades that follow

until his retirement in 1952.

The Appellants alleged a deceased partner (Porter) breached his fiduciary
duty to the partnership by concealing from his partners his actions in turning

profits, due to the partnership, to himself.

Isaacs, Rich and Dixon JJ allowed the appeal. Dixon J, concentrated on the
scope of the business of the partnership by going into extraordinary detail

and analysis of the business transactions, for example:

“A consideration of the terms of the partnership articles, the
contents of the balance-sheet, and the evidence as to the manner
in which the transactions were dealt with in the books, a |
comparison of this material with the entries of the cash book put in
for the period commencing July, 1924, and a collation of the entries
in Porter's diaries which are in evidence for the six years 1921-
26...7"%,

His Honour set out clearly the equitable principles which encapsulated the wrongs
perpetrated by the Respondent. Firstly, the doctrines which determine the

accountability of fiduciaries for gains obtained in dealings with third parties and

132 Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384. (“Birtchnell™).
'3 Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384, 397.
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forbid a partner from withholding from the firm any opportunity of advantage which

falls within the scope of its undertakings.

Secondly, a duty of present materiality which requires a fiduciary to refrain from
engagements which conflict, or which may possibly conflict, with the interests of
those to whom he is bound to protect, (per Aberdeen Railway Company v Blakie,
(1854) 1 Macq. 461) and thirdly, as a necessary corollary, the partner is
responsible to his firm for profits, although his firm could not itself have gained
them —(per Costa Rica Railway Company Ltd v Forwood, (1901) 1 Ch 746 at p
761)"* or even if the principal has not suffered a loss. This rule, cited and
introduced into Australian law by Dixon J is significant because the rule is utilised

in future High Court cases analysed in this research.'®

Dixon J proposed a test to determine if a fiduciary relationship (i.e mutual
confidence) extends over a certain subject matter as follows: firstly, ascertain
the character of the venture or undertaking for which the partnership exists by
examining the express agreements of the parties and the course of dealing
actually pursued by the firm and secondly, apply the inflexible doctrines
which determine the accountability of fiduciaries for gains obtained in dealing

with third parties (in breach of their duty).'*

In this case the duty of the Appellant was to not withhold from the firm any
opportunity of advantage to which it ( the firm) was entitled and direct that
advantage to the Appellant. Dixon J, as well as referring to Cassels v
Stewart'*’for the judgment of Lord Blackburn where his Lordship stated that a
partnership is built on “mutual confidence” and Parker v McKenna'®for the
judgment of James LJ who relied on the “inflexible rule” of no conflict/no
profit within a partnership and in addition his Honour also referred to

Aberdeen Railway Company v Blakie 139 for the proposition that a fiduciary

"% Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384, 409 (Dixon J).
1% See Chapter 3 herein: Furs Ltd v Tomkies (1936) 54 CLR 583.

136 Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384, 409.

"7 Cassels v Stewart 6 App Cas 79.

'8 Parker v McKenna 10 Ch App 96.

3% Aberdeen Railway Company v Blakie [1843-1860] All ER Rep 249.
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must not act so as to give rise to an act “ which would conflict, or which may

possibly conflict, with the interests of those whom he is bound to protect”.'*

Starke J was of the view that the partnership agreement entitled each
partner, without being bound, to suggest to the partnership particular
transactions for consideration of the firm. His Honour dismissed the appeal.

1

Isaacs J referred to Parker v McKenna™' when his Honour said:

“ Porter, by reason of that agreement, placed himself in the
position that his interest conflicted, or might conflict, with his duty.
On the one hand he had a distinct interest in devoting special
attention to the difficulties of Spreckley's land, and to that extent
of disregarding other clients' affairs and the general welfare of the

firm in relation to those affairs......... » 142

His Honour (Isaacs J) referred to Parker v McKenna in relation to two principles

firstly as to the conflicts rule, where Cairns LC said:

“Now, the rule of this Court, as | understand it, as to agents, is not a
technical or arbitrary rule. It is a rule founded upon the highest and

truest principles of morality. No man can in this Court, acting as an

"0 Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384, 396.

"I Parker v McKenna 10 Ch App 96. The Court of Appeal in Chancery was comprised of the Lord
Chancellor, Lord Caims, LC; Sir W M James LJ and Sir G Mellish LJ. The Lord Chancellor stated his
view of the equitable obligations of an agent in respect of the qualities of morality and the need to avoid
conflict: “Now, the rule of this Court, as I understand it, as to agents, is not a technical or arbitrary rule. It is
a rule founded upon the highest and truest principles of morality. No man can in this Court, acting as an
agent, be allowed to put himself into a position in which his interest and his duty will be in conflict.”

Sir W. M. James, L.J reinforced the view of the Lord Chancellor of the equitable obligations of an agent:
“I desire to add but little to what the Lord Chancellor has said. I do not think it is necessary, but it appears
to me very important, that we should concur in laying down again and again the general principle that in
this Court no agent in the course of his agency, in the matter of his agency, can be allowed to make any
profit without the knowledge and consent of his principal; that that rule is an inflexible rule, and must be
applied inexorably by this Court, which is not entitled, in my judgment, to receive evidence, or suggestion,
or argument as to whether the principal did or did not suffer any injury in fact by reason of the dealing of
the agent; for the safety of mankind requires that no agent shall be able to put his principal to the danger of
such an inquiry as that”.

' Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384, 388.
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agent, be allowed to put himself into a position in which his interest

and his duty will be in conflict”**.

And secondly, about the fundamental equitable principle of the maintenance of the

fiduciary obligations between partners:

“Founding on that principle, the responsibility of agents to be
faithful to their principals has been insisted on. And that being
established, partners have been regarded for this purpose as
agents, and forbidden to make profits out of the concerns of
their principals, namely, their co-partners -- see, per Lord
Blackburn, in Cassels v Stewart 6 App Cas 79 where His
Lordship said: “ If he (a partner), as an agent, makes a profit
out of the concerns of his principal, and as acting for him, he
must communicate it to his principal; he cannot make a profit

out of his principal’s business for himself’."**

The next part of Isaacs J judgment has been of great importance in the
development of a fiduciary jurisprudence in Australia. Isaacs J was seeking a
touchstone principle upon which to ground the fiduciary obligation. In seeking
this principle Isaacs J referred to Ormond v Hutchinson'*and Peacock v
Peacock'*® for support in saying that the principle (upon which to ground the

fiduciary obligation) is the maintenance of fiduciary loyalty:

“In Parker v. McKenna (1874) L.R. 10 Ch. 96, Lord CairnsL.C. (1874)
L.R. 10 Ch., at p. 118, JamesL.J. (1874) L.R. 10 Ch., at pp. 124, 125
and MellishL.J. (1874) L.R. 10 Ch., at pp. 125, 126 state the relevant
propositions of law with respect to a still current agency. Sec. 33,

though now standing as a statutory regulation, is only an instance of

'3 Parker v McKenna 10 Ch App 96.

'* Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384, 388.
195 Ormond v Hutchinson 13 Ves 47, 52.

146 peacock v Peacock 16 Ves 49, 51.
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the fundamental principle enunciated by equity and illustrated by the
cases. The principle is the maintenance of fiduciary loyalty (see Lady
Ormond v. Hutchinson (1806) 13 Ves. 47, at p. 51; Peacock v.
Peacock (1809) 16 Ves. 49, at p. 51. Founding on that principle, the
responsibility of agents to be faithful to their principals has been

insisted on.”"*’

Birtchnell’s case was heard in 1929 and this is the first reference to loyalty as
a fundamental component of the fiduciary obligation within a fiduciary

relationship by the High Court of Australia.

The statement by Isaacs J is important because this research will show that,
it will not be another 50 years that the requirement for loyalty is mentioned by
the High Court and unfortunately no reference is made to the judgment of

Isaacs J.'*®

Isaacs J then proposed a test in support of the principle of fiduciary loyalty
and no profit rule as follows: firstly, a fiduciary must ensure that he or she is
being loyal and not be tempted to make a deliberate default (towards a
partner). Secondly, if, however, a partner wants to proceed to acquire a
benefit to him or herself then the level of communication (to the other
partner/s) must be higher than a ‘mere’ communication. Thirdly, equity has
always imposed an obligation on the fiduciary to justify any private advantage
he or she may obtain in the course of his or her trust, or by reason of an
actual or potential conflict of interest and fourthly, in relation to whether or not
any harm was suffered by the principal, the applicable rule was stated by

Lord James and Lord Selbourne in Parker v McKenna as follows:

“the court is not entitled to receive evidence or suggestion or argument
as to whether the principal did or did not suffer injury in fact by reason

of the dealing of the agent; for the safety of mankind requires that no

"7 Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384, 395.
198 See Breen v Williams (1996) per Dawson and Toohey JJ who refer to Finn PD in Youdan ed, Equity,
Fiduciaries and Trusts (1989) and Gaudron and McHugh JJ who refer to Bray v Ford (1896) AC 44.
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agent shall be able to put his principal to the danger of such an inquiry

as that”.'*®

All justices of High Court in Birtchnell relied on English decisions. Although
the judgment in the case was given on 15 October 1929 no decisions of the
High Court or Courts of Appeal of the Australian states were considered

notwithstanding the High Court decision in Jones v Bouffier .'*

Finn refers to Birtchnel’s case as support for the proposition that “the all-
important matter is the undertaking actually given by the fiduciary. Until the
scope and ambit of the duties assumed by the fiduciary have been
ascertained, until the “subject matter over which the fiduciary obligations
extend” has been defined - no question of conflict of duty and interest can

arise”.'®’

Birtchnell demonstrated the dilemma faced by the judiciary with a claim of
breach of fiduciary duty. The breach may well be considered to fall within the
terms and conditions of the partnership agreement and not a breach of the
fiduciary obligations of the partners towards each other. However, that
depended on the establishment of a breach of the fiduciary relationship

according to the tests proposed by Dixon and Isaacs JJ.

= Sewell v Agricultural Bank of Western Australia (1930)

In Sewell v Agricultural Bank of Western Australia '>* the High Court of
Australia was comprised of Gavan Duffy, Rich, Starke and Dixon JJ. The
case involved an officer of the Respondent mortgagee bank purchasing the
defaulting Appellant’s property whilst the Respondent exercised its power of

sale. The officer’s role was one of a district inspector and in this role he had

"9 Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384, 396.
130 Jones v Bouffier (1911) 12 CLR 579.

"UFinn PD  Fiduciary Obligations (1977), 233.

"2 Sewell v Agricultural Bank of Western Australia (1930) 44 CLR 104 (“Sewell”).
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no direct role in the mortgagee’s sale process. On the face of it such a
purchase could well be expected to be in breach of the no conflict rule within
a fiduciary relationship which could be found to exist between a mortgagee

bank and the defaulting mortgagor.

The Respondent bank had been trying for some time to sell the property
unsuccessfully; the district in which the land was situated was not considered
a good one; persons were unwilling to undertake the responsibility of holding
land in it and that very many other properties were for sale in the area in
which the property was located were not sold. The officer did not have a

direct role in the selling process, his role was more peripheral.

Gavan Duffy, Rich and Dixon JJ referred to case law precedent that a
mortgagee cannot sell to itself: cf. Farrar v. Farrars Ltd,">* Hodson v.
Deans,"* Daniell v. Griffiths,'**(a decision of the Court of Appeal of New
Zealand) and Orme v. Wright."*® The Respondent bank sold the property to
the wife of the bank officer (district inspector) and this private sale was found
not to have come within the no conflict rule on the basis of the limited and
restricted role of district inspector because of the peripheral role of the district

inspector.'®’

Sewell's case reinforces the exceptions to the general rule that Equity has
long i'ecognised that where a person has acted for another in some way in
the management or disposition of that other’s property — in a position of “a
confidential character” — he is in a somewhat privileged position if he

contracts to purchase property dealt with in that position."*®

'3 Farrar v Farrars Ltd (1888) 40 Ch. D. 39.

'** Hodson v Deans (1903) 2 Ch 647.

155 Daniell v Griffiths (1883) 1 NZLR (CA) 340, 353.

1% Orme v Wright (1838-1839) 3 Jur 19, 972.

"7 Sewell v Agricultural Bank of Western Australia (1930) 44 CLR 104, 111.

"8 Finn, PD Fiduciary Obligations (1977), 169 and referring to Lord Eldon in Ex parte James (1803) 8 Ves.
337, 345.
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= Para Wirra Gold & Bismuth Mining Syndicate v Mather (1934)

In Para Wirra Gold & Bismuth Mining Syndicate v Mather '*° the High Court was
comprised of Rich, Starke, Dixon and McTiernan JJ. The Appellant was a
company promoter and allotted shares in the new company to itself. The
Respondents entered into option agreements with the Appellant for shares in the
new company and alleged a breach of fiduciary duty when the shares were not
allotted. Angas Parsons J in the Supreme Court of South Australia found in favour

of the Respondents due to the existence of a fiduciary relationship.

Rich, Dixon and McTiernan JJ gave a joint judgment allowing the appeal. Starke J
gave a separate judgment also allowing the appeal. The most significant reason for
allowing the appeal was that the majority were of the view that the parties were in a
commercial relationship dealing with each other at arm’s length. The decision is
part of an emerging trend within the fiduciary jurisprudence of the High Court of not
extending the standing of a fiduciary relationship to parties in certain forms of
commercial transactions. The approach is not a blanket approach to commercially

based transactions.

The reason why the majority did not agree with the Respondents argument, that
there was a fiduciary relationship between the parties, can be seen from the

following part of their judgment:

“Their (the Respondent) complaint is not as shareholders in a company
which has suffered from a breach of fiduciary duty. It is as contracting
parties, vendors to the new company and persons contracting with the
old company. It is true that, under the contract, they are entitled to
shares in the new company. That is part of the consideration bargained
for......... The (fiduciary)principle has no application to a contract made
between parties at arm's length. Merely because the agreement

provides that one of them shall promote a company, shares in which

Y% Para Wirra Gold & Bismuth Mining Syndicate v Mather (1934) 51 CLR 582 (“Para Wira Gold”).
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shall form part of the consideration received by the other, they cannot

»160 (

thus suddenly be placed in a fiduciary relation. Italicised words

added).

The majority did not refer to any case law in their judgment, notwithstanding the
decision of the High Court in Jones v Bouffier where the arm’s length principle was

first raised by the High Court.

The lack of precedent case law in a case such as Para Wira Gold is not surprising
when the methodology of establishing if a fiduciary relationship exists is taken into

account. The analysis required is a question of fact.

"0 para Wirra Gold & Bismuth Mining Syndicate v Mather (1934) 51 CLR 582, 584.
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Developments

1919 to 1935

The core personal requirement of the loyalty of the fiduciary was discussed in
Birtchnell’s case. Isaacs J referred to the requirement of “loyalty” by a fiduciary
towards a principal.'®’ The requirement of loyalty by Isaacs J is significant because
the same principle is not confirmed until some 67 years later in Breeen V
Williams'® and is also suggested by learned authors as the essential core
personal requirement of a fiduciary'®®. Isaacs J referred to Ormond v Hutchinson'®*
and Peacock v Peacock'® for support in saying that the principle upon which to

ground the fiduciary relationship is the maintenance of fiduciary loyalty.

In 2003 Justice Finn J of the Federal Court of Australia, ex curia, said “...the path
of the fiduciary principle...is achieved through a regime designed to secure loyal
service .... a loyalty that is unselfish and undivided.”'*This reference by Finn J is

directed at the personal quality of the fiduciary.

The importance of the scope of the fiduciary relationship was furthered by Dixon J
in Birtchnell’'s case where his Honour proposed a two part test to examine the
express agreements and course of dealings between the parties and then apply
the inflexible no conflict/no profit rule to determine the accountability of fiduciaries
for gains obtained within the partnership.'® A partner can be regarded as an agent

and inturn they cannot make a profit out of their principal’s business for themselves

' Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384, 395.

"2 Breen v Williams (1996) 186 CLR 71 (see Chapter 7 page 140 herein) (Dawson and Toohey JJ) who refer
to Finn PD in Youdan ed, Equity, Fiduciaries and Trusts (1989) and Gaudron and McHugh JJ who refer to
Bray v Ford (1896) AC 44.

' Finn PD “Fiduciary Reflections™ in a paper presented at the 13th Commonwealth Law Conference 2003,
3.

"% Ormond v Hutchinson 13 Ves 47, 52.

'S Peacock v Peacock 16 Ves 49, 51.

' Finn, PD “Fiduciary Reflections” in a paper presented at the /3th Commonwealth Law Conference 2003,
3.

"7 Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384, 409.
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unless the intention is communicated to the other partners at a level greater than a
mere communication (per Isaacs J).'®A principal does not have to prove his or her

loss (per Dixon J and Isaacs J)."°

The scope of the fiduciary relationship was examined in detail in Thornley v Tiley'"®
in which the High Court found the Respondent stockbrokers had breached their
fiduciary relationship with an investor. Except for reference to two United Kingdom
cases on interest rates, the High Court did not refer to any other precedent
fiduciary case law. It is this writer's view that this approach (of not referring to case
law on fiduciary obligations) is a real milestone in the development of a fiduciary

jurisprudence in and by the High Court.

The judicial view that parties at arms length in a commercial relationship should not
be granted relief was applied in Parra Wirra Gold'"*following the approach taken in
Jones V Bouffier by Griffith CJ'"2.

In Manning'’s case Knox CJ introduced a common law extension to the definition of
“trustee” in the Income Tax Assessment Act (1936), which includes a person or
entity acting as a fiduciary, with a requirement for the “trustee” to be “liable to
account” in the context of the equitable remedy of account for a breach of a

fiduciary obligation.'”

'8 Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384, 395 referring to
Casels v Steward ,6 App Cas 79 (Lord Blackburn. ).

'S Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384, 395.

' Thornley v Tiley (1925) 36 CLR 1.

" Para Wirra Gold & Bismuth Mining Syndicate v Mather (1934) 51 CLR 582.

"2 Jones v Bouffier (1911) 12 CLR 579, 595.

' Manning v Federal Commissioner of Taxation (1928) 40 CLR 506, 508.
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Chapter 3

» 1935 to 1952 — Latham CJ

Sir John Latham has been described as having highly developed powers of logical
analysis, a clear grasp of legal principles, and a generally conservative cast of
mind developed in part from his years as a member and President of the

Rationalist Society of Victoria'™.

The first (and most substantial) fiduciary case during the term of Latham CJ was
heard in the first year of his Honour’s term as Chief Justice. In Furs Ltd v Tomkies
,'7® Latham CJ gave a separate judgment to the remainder of the Court. Dixon J
was in the majority with Rich and Evatt JJ, where their Honours said “This appeal
is governed by the inflexible rule.” '"®The Justices were referring to the no

conflict/no profit rule.

174 Douglas, R, “John Grieg Latham”, in Blackshield, T, Coper, M and Williams, G (eds) The Oxford
Companion to the High Court of Australia of Australia (2001), 131.

' Furs Ltd v Tomkies (1936) 54 CLR 583.

78 Furs Lid v Tomkies (1936) 54 CLR 583, 592.
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1935 to 1952 — High Court of Australia Cases Decided

* Furs Ltd v Tomkies (1936)

In Furs Ltd v Tomkies """

Latham CJ, Rich, Starke, Dixon, Evatt and McTiernan JJ. The Respondent,

the High Court of Australia was comprised of

Tomkies, was the managing director of the Appellant and a person with full
knowledge of the tanning and dyeing processes of the business. The
company decided to sell the business and unbeknown to the board of
directors, the Respondent entered into a side deal with the purchaser
company for his (the Respondent’s) own financial benefit. In allowing the
appeal, all Justices were of the view that the Respondent had breached his

fiduciary duty to the Appellant.
Latham CJ gave a separate concurring judgment and said:

“The defendant was in a position where his interest conflicted
with his duty. As director of the company entrusted with
negotiations for the sale of assets of the company, it was his duty
to do his best for the company by obtaining the best price it was
possible to obtain upon the sale of the business, including the

plant and the formulae

It has been said that the position was a difficult one for the
defendant. In a sense this was the case. But there is really
nothing unusual in the requirement that a person occupying a
position of trust and confidence should subordinate his own
interests to the interests of another person to whom he stands in

a fiduciary relation.”’"®

"7 Furs Ltd v Tomkies (1936) 54 CLR 583.
'8 Furs Ltd v Tomkies (1936) 54 CLR 583, 591.
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Latham CJ did not refer to any High Court cases on the obligations of a fiduciary.
This in itself is significant. Latham CJ, without referring to the same concept as
stated by Dixon J in Birtchnell, said that it is irrelevant if a principal has not suffered
a loss as a result of a breach of a fiduciary obligation. It was unnecessary for the
Appellant to prove that it has suffered a loss directly equivalent to the gain of the

Respondent:

“It is impossible to say- that the loss to the comrpany is measured by the
profit to the defendant. Such an inquiry is a mere matter of conjecture.
But the obligation to account for such a profit does not depend upon
the possibility of showing that the person entitled to complain of the
breach of duty has suffered pecuniary damage to an equivalent

extent.”’’®

This aspect of loss to the principal referred to by Latham CJ will appear again in
High Court decisions with reference to a decision of the Supreme Court of
Canada."® It is significant because the concept was first introduced into fiduciary

jurisprudence law in Australia by Dixon J in Birtchnell’s case.
Rich, Dixon and Evatt JJ gave a joint concurring judgment allowing the appeal.

The Justices said:

“In our opinion the decision of this appeal is governed by the
inflexible rule that, except under the authority of a provision in the
articles of association, no director shall obtain for himself a profit
by means of a transaction in which he is concerned on behalf of
the company unless all the material facts are disclosed to the
shareholders and by resolution a general meeting approves of his

doing so, or all the shareholders acquiesce. An undisclosed profit

" Furs Ltd v Tomkies (1936) 54 CLR 583, 587 (Latham CJ).

"8 Kak Loui Chan v Zacharia (1984) 154 CLR 178 (Deane J citing the judgment of Laskin J in Canadian
Aero Services v O’Malley [1974] 40 DLR (3d) 371where Laskin J refers to Furs v Tomkies (1936) 54 CLR
583.
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which a director so derives from the execution of his fiduciary
duties belongs in equity to the company. The Justices then
referred to Lord Eldon in Ex parte James [1803] Eng R 536 where
His Lordship said:

"The general interests of justice” require " it to be destroyed in
every instance; as no Court is equal to the examination and
ascertainment of the truth in much the greater number of

cases."'8

Starke J said:

“Persons in fiduciary positions are not permitted to acquire any
personal benefit in the execution of their trusts or agencies. Thus
agents may not acquire any personal benefits in the course of or
by means of their agency without the knowledge and consent of
their principals. Directors and officers of companies cannot retain
any personal benefits acquired in the conduct of the companies’
business unless the particulars of such benefits are disclosed to

and approved by the shareholders”.'®2

His Honour then referred to Parker v McKenna(1874) L.R. 10 Ch. 96 as

authority on accounting for profits.
McTiernan J agreed with Rich, Dixon and Evatt JJ:

“I agree with the judgment of my brothers Rich, Dixon and Evatt,
and would add only a reference to some observations of the Vice-
Chancellor (Sir J. L. Knight Bruce) in Benson v. Heathorn, (1842)
1Y.& C.C.C. 326 "It is mainly this danger, the danger of the
commission of fraud in a manner and under circumstances which,

in the great majority of instances, must preclude detection, that in

"8 Furs Ltd v Tomkies (1936) CLR 583, 593.
'82 Fyurs Ltd v Tomkies (1936) 54 CLR 583, 588.
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the case of trustees and all parties whose character and
responsibilities are similar (for there is no magic in the word),
induces the Court ....... to adhere strictly to the rule, that no profit
of any description shall be made by a person so

circumstanced”.'®

In general, the courts have never permitted a fiduciary, in the course of the same
transaction, to approbate and reprobate on his undertaking by acting as a fiduciary
on one side, and as an undisclosed principal in his private capacity on the other.®*
The issue for the Respondent managing director was really one of full disclosure
and the proper course for the defendant to adopt, if the negotiations went on, was
to make a full disclosure to the shareholders of the arrangements which he had
made on his own behalf with the company to which the plaintiff was selling its

business.'®

The case is also important for the remedial relief granted to the Appellant
company by ordering the Respondent managing director to account to the
Appellant. ¥ The comments in the judgment of Knight Bruce VC are not too
dissimilar from the comments of Gleeson CJ in McCann v Switzland

Insurance when the actions of the fiduciary are fraudulent."®’

18 Furs Ltd v Tomkies (1936) 54 CLR 583, 595.

'8 Finn, PD  Fiduciary Obligations (1977), 222.

'8 Furs Ltd v Tomkies (1936) 54 CLR 583, 593 (Dixon J).

"% In 1937 the High Court of Australia heard the case of Richard Brady Franks v Price (1937) 58 CLR 112
and provided a presumption of propriety in the fiduciary. Latham CJ said “A court, however, does not
presume impropriety (in the fiduciary). In this case there is no doubt that the issue of the debentures was
within the powers of the directors. The onus is on the plaintiff who challenges the action of the directors to
establish that they did not act bona fide for the benefit of the company.” (italicised words added).

'87See Chapter 7 herein: McCann v Switzerland Insurance (2000 ) 203 CLR 579, 581.
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* Peninsular Oriental Steam Navigation Company v Johnson &
Ors (1938)

In Peninsular Oriental Steam Navigation Company v Johnson& Ors'® the High
Court of Australia was comprised of Latham CJ, Dixon and McTiernan JJ. The
case involved the Respondents, Walter Johnson, and Johnson and Lynn Ltd.
Walter Johnson was the managing director of the Appellant. Johnson and Lynn Ltd
was also the managing agent of the Appellant. Walter Johnson purchased second
hand machinery for the Respondent on its own account which was later resold to
the Appellant at a profit. The Appellant claimed the benefit of the original purchase
and repayment of the profit obtained by the Respondents on the basis that
Johnson voted on a transaction which benefited himself financially while he was a

director of the Appellant.

The High Court dismissed the appeal. The Chief Justice and both Justices gave
separate judgments. Latham CJ referred to Imperial Mercantile Credit Association
v. Coleman'®® in support of the fiduciary responsibilities of a director. The Chief

Justice said:

“A director as such, whether he be a managing director or not, is not an
accounting party. Merely in his capacity of director he is not a trustee
for the shareholders ( per Percival v. Wright(1902) 2 Ch. 421). But in
the exercise of his powers he is a trustee for the company and is in

a fiduciary in relation to the company.” '®

In addition, the Chief Justice referred to Cook v Deeks (1916) 1 A.C. 555, at
563and the judgment of Lord Buckmaster. Latham CJ said:

“In referring to the judgment of the Supreme Court of Ontario, their

Lordships say “that in their opinion that court has insufficiently

'8 Peninsular Oriental Steam Navigation Company v Johnson & Ors (1938) 60 CLR 189 (“Peninsular
Oriental”).

'8 Imperial Mercantile Credit Association v Coleman (1873) L.R. 6 H.L. 204.

"% Peninsular Oriental Steam Navigation Company v Johnson (1938) 60 CLR 189, 201.
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recognized the distinction between two classes of case and has applied
the principles applicable to the case of a director selling to his company
property which was in equity as well as at law his own, and which he
could dispose of as he thought fit, to the case of a director dealing with
property which, though his own at law, in equity belonged to his
company. The cases of North-West Transportation Co. v. Beatty(1887)
12 App. Cas. 589 and Burland v. Earle (1902) A.C. 83 both belonged to

the former class”. '*'

The Chief Justice referred to Cook v Deeks because of the legal and equitable
ownership rights the Respondent had in the property sold to the Appellant. In
essence the Chief Justice was analysing the scope of the fiduciary relationship

between the Appellant and the Respondent.

Dixon J also concentrated on United Kingdom fiduciary precedent case law. His
Honour relied to a great extent on the same part of the joint judgment of the
English Court of Appeal decision in Transvaal Lands Co. v. New Belgium
(Transvaal) Land and Development Co [1914] 2 Ch. 488 as Giriffith CJ did in Ford v
Andrews (1916) 21 CLR 317.

Dixon J said:

“The defendant Walter Johnson was a fiduciary agent of that company
and with Lumb, who was also a fiduciary agent, assumed to effect a
sale to their principal of property belonging to a company of which they
were both directors and in which the defendant Walter Johnson was
very largely interested......... But in my opinion, no facts have been
established which would support the conclusion that Johnson & Lynn

Ltd acquired the assets from the receiver in such circumstances that

"} Peninsular Oriental Steam Navigation Company v Johnson (1938) 60 CLR 189, 220.
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they became trustees thereof for the Amalgamated Collieries
»192

company.
Peninsula Oriental was heard in 1938 and notwithstanding the High Court had itself
given decisions in similar cases going back to Ford v Andrews in 1916 the High

Court was still reluctant to follow its own decisions.'®

After analysing the commercial relationship and business dealings between the
Appellant and the Respondent, Dixon J determined that there was no “satisfactory
proof that Johnson had determined that the machinery should be acquired by the
Appellant.”'%*

The reason why the original purchase was not tainted by a conflict of duty and
interest seems to lie in the fact that, notwithstanding the manager’s general
authority to purchase land, he had not, at the time of his own purchase, any
specific duty or authority to effect a purchase for the company. An approach which

although a narrowing the conflict of duty and interest rule appears to be realistic.
195

»= Visbord v Federal Commissioner of Taxation (1943)

In Visbord v Federal Commissioner of Taxation "%

the High Court of Australia was
comprised of Latham C.J., Rich, Starke and Williams JJ. All Justices gave a
separate judgment. In dismissing the appeal the fiduciary standing of a Receiver
was discussed in the context of a taxation case. The Respondent Tax

Commissioner argued that the moneys which came into the Receiver’s account as

192 peninsular Oriental Steam Navigation Company v Johnson (1938) 60 CLR 189, 246-7.

'3 Mills v Mills (1938) 60 CLR 150; Richard Brady Franks Ltd v Price (1937) 58 CLR 112; Furs v Tomkies
(1936) 54 CLR 583; A.M. Spicer and Sons (1931) 47 CLR 151 and Ford v Andrews (1916) 21 CLR 317.

1% Peninsular Oriental Steam Navigation Company v Johnson (1938) 60 CLR189, 247.

"5 Finn, PD Fiduciary Obligations (1977), 238.

"% Visbord v Federal Commissioner of Taxation (1943) 68 CLR 354.
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a result of a mortgagee power of sale was income in the hands of the Appellant.

Starke J discussed the fiduciary standing of the Receiver as follows:

“It has been held that a receiver appointed by the court occupies a
fiduciary position (In re Gent; Gent-Davis v. Harris'’and In re Magadi
Soda Co. Ltd'®); and there would appear to be no distinction in
principle in this respect between the position of a receiver appointed by
the court and a receiver appointed by the mortgage deed. In each case
he holds a particular fund in which, whether it consists of principal or of
interest or partly of one and partly of the other, both the mortgagor and
the mortgagee are interested, the mortgagee having the prior claim and
the balance belonging to the mortgagor after these claims have been
satisfied. In the case of principal it has been held that an agent of the

199

mortgagor is in a fiduciary position (Marris v. Ingram)””and there is no

reason why he should not be in the same position with respect to the
interest”.?%
Whilst the decision was not favourable to the Appellant, Latham CJ, Rich, Starke

and Williams JJ all agreed that the Receiver was an agent of the Mortgagor.

The reference to a Receiver holding a fiduciary position is the first time the High
Court has made this associatioﬁ. This reference by Starke J was not a finding that
the relationship between the Mortgagor and the Receiver was a fiduciary
relationship. The association, as expressed by Starke J, is not interpreted as being
a “presumed” category of fiduciary in Australia in light of the statement being from
a single Justice without direct reference or support from the Chief Justice or his

brother Justices.

It is, however, important to observe the judicial analysis of Starke J in reaching his

conclusion. In referring to the decisions of the Court of Chancery in In re Gent-

7 In re Gent; Gent-Davis v Harris (1888) 40 Ch. D. 190.

'8 In re Magadi Soda Co. Ltd (1925) 94 L.J. Ch. 217, 219.

" Marris v Ingram (1879) 13 Ch. D. 338.

2 yisbord v Federal Commissioner of Taxation (1943) 68 CLR 354, 369.
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Davis and In re Magadi Soda Co in concluding the fiduciary status of the Receiver,
this analysis and conclusion adds to the development of the fiduciary jurisprudence
and to the possibility of the extension of the principal/agent relationship to both

court and creditor appointed receivers.
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Developments

1935 to 1952

The core qualities of a fiduciary relationship were further developed in Furs V
Tomkies where Latham CJ said a fiduciary in a position of trust and confidence
should subordinate his own interests to the interests of another person to whom he
stands in a fiduciary relation.?®' The reference to “trust and confidence” reinforces

the approach in Dowsett v Reid which in turn cited In re Coomber v Coomber.

The scope of the relationship was discussed by Latham CJ and Dixon J in
Peninsular Oriental, where their Honours went into detail about the legal and
equitable ownership of equipment purchased by the managing director of
Peninsular Oriental. The analysis is a detailed study of the scope of the role of the
managing director’s business activities in the context of the Appellant and the

Respondent. 2%

The parameters of the scope of the fiduciary relationship were also reinforced in
Furs v Tomkies where Rich, Dixon and Evatt JJ jointly said directors must disclose
material facts to the shareholders and failing to do so any undisclosed profit
belongs in equity to the company. Starke J separately expressed these same

comments. 2%

The Justices were in effect setting a benchmark for the officers of companies and

principals and agents in which to operate their businesses.

2V Furs Ltd v Tomkies (1936) 54 CLR 583, 591.

292 peninsular Oriental Steam Navigation Company v Johnson (1938) 60 CLR189, 191 (Latham CJ) and 246
(Dixon J).

2 Furs Ltd v Tomkies (1936) CLR 583, 593 (majority).
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Dixon CJ, speaking ex curia to the American Bar Association in Detroit USA in
1942, foreshadowed the possibility of Australia (through the High Court) seeking to

develop its own form of private law jurisprudence. His Honour said:

“On the side of private law, we follow closely the developments in
England. We are studious to avoid establishing doctrine which English
courts would disavow. Australian lawyers may, therefore, fairly claim to
occupy a mid position, a position of great importance in Anglo-
American jurisprudence. From it they can see that, fundamentally, it
represents but one system of legal conceptions. But never have they
stood in such jeopardy. Surely, the first duty of the peoples who share
in the possession of the common law is to stand resolute in its defence
and to hold fast to the conception of the essential unity of the culture

which it gives them.”?*

It is this writers view that it is possible to extract from the last sentence of this
section of his Honour’s speech that his Honour was suggesting, in the context of
the mid position that Australia held between England and the United States of
America, the High Court standing in possession of the common law of Australia,
could look to the future where the mid position of Australia was to be maintained
through the decision making processes of the Justices of the High Court itself and
that this process will involve the Justices looking more to the decisions of the High
Court itself in initiating this process. In the next chapter Dixon J takes this process

a step further.

Although this research does not include an in-depth analysis of the equitable
remedies for breach of fiduciary obligations, the remedy of an account of profits in
the context of a breach of fiduciary obligations was first awarded by the High Court
during this period with Latham CJ stating: “ In my opinion, the defendant is bound
to account for the paid up shares and the promissory notes or the proceeds thereof
because they were an undisclosed profit received by him in the course of a

transaction in which he occupied a fiduciary relationship to the company and by

2% Dixon, Sir Owen “Two Constitutions Compared” in Jesting Pilate (1965), 104.
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reason of his breach of the obligation upon which the rules of equity insist in such a

Case.nZOS

2% Fyurs v Tomkies (1936) 54 CLR 583, 592 (Latham CJ).
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Chapter 4

= 1952 to 1964 — Dixon CJ

Sir Owen Dixon was a Justice of the High Court of Australia from 1929 to 1952 and
Chief Justice from 1952 to 1964.?% His court was generally recognised as having
exhibited a form of jurisprudence which adhered to precedent combined with a
literal interpretation.?”” Importantly, Sir Owen Dixon directly indicated this
approach himself at his swearing in as Chief Justice of the High Court in 1952
when he said: “There is no other safe guide to judicial decisions in great conflicts
than a strict and complete legalism”.?® It has been suggested (in relation to this
statement) that Sir Owen Dixon meant the resolution of conflicts should be devoid
of political influence, however, it would be wrong to understand this statement as
advocating a mechanistic approach to the law.?*® This research investigates
whether the form of jurisprudence, referred to by Sir Owen Dixon, filters through

into his judgements in fiduciary jurisprudence.

Judicial interpretation involving reasoning by analogy?'® and adherence to the

doctrine of precedent®’ is indicative of judges exercising a technical role in

2% Sir Owen Dixon was a Justice of the Court under the following Chief Justices: Sir Adrian Knox, 1919 to
1930 (Chief Justice); Sir Isaac Isaacs 1906 to 1930 (Justice) and 1930 to 1931 (Chief Justice); Sir Gavan
Duffy 1913 to 1931 (Justice) 1931 to 1935 (Chief Justice) and Sir John Latham 1935 to 1952 (Chief
Justice). Sir Owen Dixon was a member of the High Court of Australia at the same time as the following
Justices: Sir George Rich 1913 to 1950; Sir Hayden Starke 1920 to 1950; Herbert Vere Evatt 1930 to 1940;
Sir Edward McTiernan 1930 to 1976; Sir Dudley Williams 1940 to 1958; Sir William Webb 1946 to 1958;
Sir Wilfred Fullagar 1950 to 1961; Sir Frank Kitto 1950 to 1970; Sir Alan Taylor 1952 to1969; Sir Douglas
Menzies 1958 to 1974 and Sir Victor Windeyer 1958 t01972.

27 Galligan, B “Politics of the High Court of Australia”: 4 Study of the Judicial Branch of Government in
Australia (1987), 30.

298(1952) 85 CLR xi-xiv. It is essential to keep in mind that these comments by Sir Owen Dixon were made
in the context of the decision in the Communist Party Case where legislation banning the Communist Party
was invalidated.

2% Hayne, K “Owen Dixon”, in Blackshield, T, Coper, M and Williams, G (eds) The Oxford Companion to
the High Court of Australia of Australia (2001), 219.

?!Posner, R “Legal Reasoning From the Top Down and From the Bottom Up: The Question of
Unenumerated Constitutional Rights” (1992) 59 University of Chicago Law Review 433.

2" Zines, L. The High Court of Australia and the Constitution (1997) 4™ Ed, 435.
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determining the law and applying the law to the facts void of moral inputs.?'? In

effect, judges were thought simply to declare pre-existing law rather than engage in
law making; law was regarded as being objectively embodied solely in the text of
legislation and precedent; legal reasoning consisted largely of strict induction,
deduction and analogy from existing rules of law without regard to “non legal”
factors such as economic, social and political conditions and “policy”
considerations.?'® As mentioned in the Introduction herein, it is not the intention of

this research to classify the Justices according to a school of judicial interpretation.

The professional work of Sir Owen Dixon was not limited to the High Court. During
the Second World War he served on a number of war-related committees; in 1942
he was appointed Australian Minister to Washington (taking leave of his judicial

duties) and in 1950 he spent time as a UN representative.?'*

Importantly, the rule of law, played a very large part in the decision making process
of Sir Owen Dixon which loosened the attachment to the doctrine of precedent. It
was in 1963 that the High Court for the first time refused to follow a decision of the
House of Lords.?'® Sir Owen Dixon is noted for having maintained a substantial
diary during his time on the High Court for each of the years from 1935 to 1965.
The diaries are revealing in the way Sir Owen Dixon refers to his fellow Justices,

both in derogatory and complimentary ways.?'®

22 Galligan, B. 4 Federal Republic (1995) 182-3.

Y3 Horrigan, B “Jurisprudence” in Blackshield, T, Coper, M and Williams, G (eds) The Oxford Companion
to the High Court of Australia of Australia (2001), 386.

214 For example: the Central Wool Committee (1940-42); the Australian Shipping Control Board (1941-42)
and the Salvage Board (1942) see Hayne, K “Dixon, Owen”, in Blackshield, T, Coper, M and Williams, G
(eds) The Oxford Companion to the High Court of Australia of Australia (2001), 219.

25 Parker v The Queen (1963) 111 CLR 610.

216 Ayres, P, “Dixon Diaries” in Blackshield, T, Coper, M and Williams, G (eds) The Oxford Companion to
the High Court of Australia of Australia (2001), 224. For example, the diaries reveal a Court compromised
by divided personalities. Starke’s antipathy towards Rich and McTiernan (making it difficult to form a
Court). Dixon CJ considered Latham to be coarse in sensibility with a condoning view of political
immorality.
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1952 to 1964 — High Court of Australia Cases Decided

» Van Rassel v Kroon (1953)

In Van Rassel v Kroon?"’

the High Court of Australia was comprised of Dixon CJ,
Webb and Taylor JJ. The case involved a dispute about the purchase of a lottery
ticket and the prize money. Although the case was decided on the terms and
conditions of the agreement between the parties, Dixon CJ discussed the possible
fiduciary obligations arising out of the relationship of trust between the parties, one
of whom purchased a lottery ticket for their joint benefit. In this case the High Court

did not refer to any case law at all.

Dixon CJ was the only member of the High Court to discuss the fiduciary standing
of the purchaser of a lottery ticket on behalf of a syndicate. The High Court for the
first time discussed the important principle of keeping property subject to the trust
separate from the ticket purchaser's own personal property (relevant in tracing
actions). Fortunately the Appellant purchased a separate ticket for the syndicate
involving the Appellant and the Respondent and a separate ticket for the Appellant

and his wife. On the relationship of‘trust between the parties, Dixon CJ said:

“The fiduciary is at perfect liberty before the drawing to acquire for
himself beneficially any number of tickets in the same lottery as that in
which he holds a ticket on behalf of others or of himself and others. It is
evident that before the drawing the identity of the ticket which is held
for others or for himself and others ought, if he fulfils his duty, to be
ascertained so that it is clearly distinguished from those he holds for
himself. If there is any confusion, the burden must be upon him of
showing which is his property. It could not be otherwise where the duty

rests upon him as a fiduciary not to confuse his own beneficial property

27 Van Rassel v Kroon (1953) 87 CLR 298.
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with that which is subject to hisfiduciaryobligations and where at the
same time his are the hands in which are placed the means of

identifying the property.

The peculiarity of the present case is that the defendant, standing as
he does in the position of afiduciary, does offer proof that he did
identify a ticket as that which he acquired on the joint account and that

he identified it in conformity with the terms of his mandate”.?'®

In relation to the fiduciary duties of the Appellant, Dixon CJ said:

“It is not a trust or afiduciary agency involving many duties or burdens.
It is of the simplest kind and thefiduciaryobligations flowing from it are
few and for the most part negative, that is to say he must do nothing to

impair the rights of the persons for whom he holds the ticket”.?'°

The use of the word “negative” by Dixon CJ is significant for two reasons. Firstly,
the reinforcement of the need for the fiduciary not to act with any conflict of interest
and not to obtain an advantage to the detriment of the principal. Secondly, in the
context of the present day debate about the proscriptive/prescriptive dichotomy the
word “negative” is a reference to the need to distinguish the approach by the High
Court from the “positive” obligations of a fiduciary within the prescriptive approach

in Canada.

Regardless of the value of the property in the control and possession of the
fiduciary, the duty nevertheless exists and must be adhered to so as not to produce

a conflict of interest for the fiduciary.

28 YVan Rassel v Kroon (1953) 87 CLR 298, 303.
Y Van Rassel v Kroon (1953) 87 CLR 298, 303.
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» Tracy v Mandalay Pty Ltd (1953)

In Tracy v Mandalay ??° the High Court of Australia was comprised of Dixon CJ,
Williams and Taylor JJ. The Appellants were company promoters and entered into
contracts with the Respondent without disclosing this to the directors of the
Respondent. The High Court delivered a joint judgment and set out the obligations
of company promoters when their relationship with their principals is a fiduciary

relationship:

“Promoters may sell their property to the new company but they are
under a fiduciary duty to disclose to the new company that they are
doing so and under a duty to place it in a proper position to decide
whether to accept the offer or not by appointing an independent board

and fully disclosing the whole position to that board.”**"

In making this statement the joint judgment relied on the judgments of Lord
Penzance and Lord Cairns in Erlanger v. New Sombrero Phosphate Co. (1878) 3

App Cas 1218 where Lord Penzance said:

"It was the vendors, in their character of promoters, who had the power
and the opportunity of creating and forming the company in such a
manner that with adequate disclosures of fact, an.independent
judgment on the company's behalf might have been formed. But
instead of so doing they used that power and opportunity for the

advancement of their own interests...."?%?.

and Lord Cairns said:

.... itis now necessary that | should state to your Lordships in what

position | understand the promoters to be placed with reference to the

220 1y aey v Mandalay (1953) 88 CLR 215.

221 Tyacy v Mandalay (1953) 88 CLR 215, 220.
22 Tracy v Mandalay (1953) 88 CLR 215, 240.
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company which they proposed to form. They stand, in my opinion,

undoubtedly in a fiduciary position.”?%?

This clear statement by Lord Penzance on the requirement for “adequate
disclosures” by a fiduciary is significant in the developing law of fiduciary
obligations in Australia. Importantly, informed consent of the principal will be

developed further by the High Court in the decades to follow.?%*

In Tracy, the consideration of Erlanger’s case and in particular the judgments of
Lords Penzance and Cairns demonstrates the reliance the High Court placed on
precedent case law from England, notwithstanding the High Court decision in
Johnson V Friends Motor Co where the fiduciary obligations of company promoters
were discussed by Isaacs J including a consideration of Lord Cairns judgment in

Erlanger’s case.

The joint judgment also set out a principle relating to the sale by a fiduciary of their
own property to a company they are promoting and in which the fiduciary holds a

responsible position:

“It is clear from these passages, and there are many others to the
same effect, that in the absence of approval by an independent board
after full disclosure, sales by a promoter of his property to the new
company are in the same position as any other sales by a trustee of his
property to a person towards whom he stands in a fiduciary relation.
That is to say they are voidable at the mere option of the purchaser.
But if the purchaser decides to affirm the transaction he must affirm it
according to its terms. He cannot ask the Court "to fix a proper price

between vendor and purchaser, and estimate the damage with

3 Tyacy v Mandalay (1953) 88 CLR 215, 240-241.
2% Maguire v Makaronis (1997) see Chapter 7 herein.
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reference to such price. This the Court cannot do" per Lord Parker of
Waddington in Marler's Case (1913) 114 LT 640 (n), at p 641.7%%

For a promoter to overcome a potential conflict of interest it is essential to properly
disclose their proposed actions to the intended members of the company as a

whole, this form of disclosure is usually in the prospectus or Articles.?®

It is to be noted that the High Court proceeded upon the assumption that the
principle (as set out in the joint judgment above) is the same for other fiduciaries as
well as directors and promoters. That is, whenever a fiduciary sells property to the
principal which in equity belongs to the fiduciary, the principal may elect to rescind,;

but if he does not, or cannot, rescind, he cannot have an account.??’

= Ngurli Ltd V McCann (1953)

In Ngurli v McCann?**the High Court of Australia was comprised of Williams ACJ,
Fullagar and Kitto JJ. The High Court had to decide the validity of share allotments
in the Appellant companies. The Respondent claimed these allotments were made
to their (the Respondent’s) detriment. The High Court delivered a joint judgment
dismissing the appeal and ordered a reversal of the allotment. In Ngurli, the High
Court started the process of referring to its own decisions in support of its
judgment. This step is fundamentally important to the fiduciary jurisprudence of the
High Court. -

In Ngurli, the joint judgment said:

“In Mills v. Mills (1938) 60 CLR 150 the present Chief Justice said:
"Directors of a company are fiduciary agents, and a power conferred
upon them cannot be exercised in order to obtain some private

advantage or for any purpose foreign to the power. It is only one

2% Tracy v Mandalay (1953) 88 CLR 215, 241.

226 Finn, PD Fiduciary Obligations (1977), 227 citing Tracy v Mandalay Pty Ltd.

2" Meagher R.P, Heydon, J.D and Leeming, M.J Meagher, Gummow and Lehane’s Equity: Doctrines and
Remedies 4th ed (2002), 188.

228 Ngurli v McCann (1953) 90 CLR 425.
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application of the general doctrine expressed by Lord Northington in
Aleyn v. Belchier [1758] EngR 208; (1758) 1 Eden 132, at p 138 [1758]
EngR 208; (28 ER 634, at p 637): 'No point is better established than
that, a person having a power, must execute it bona fide for the end

designed, otherwise it is corrupt and void™ **

The reference to Mills’ case in the joint judgment is a fundamental step change
contributing to the development of a jurisprudence in relation to fiduciary law in

Australia.

Ngurli is important for the development of the law of the fiduciary obligations of
company directors. Finn (citing Ngurli) has suggested a fine line can be drawn for

the fiduciary obligations of a director vis a vis the shareholders:

“...perhaps the most extraordinary feature of the conventional view of
directors’ duties is that courts have attempted in some measure to
obviate its more incongruous results by defining “the interests of the
company” so as to mean “the interests of the present and future
members of the company” and not the interests of the company as a
legal and commercial entity....If it can be proved that the board (of
directors) has exercised a power with the sole or principal purpose in
mind of advantaging or disadvantaging some only of the shareholders,
then judicial intervention maybe forthcoming.”230

In Ngurli, the High Court, through the use of precedent law in Mills case, reinforced
the principle that the powers entrusted to directors by the company’s articles which
are to be exercised on behalf of the company are fiduciary powers and where the
validity of acts of directors exercising a fiduciary power is questioned, a higher
standard is required than in the case of shareholders who do not, when voting at

meetings, exercise any power of a fiduciary nature.

22 Nourli v McCann (1953) 90 CLR 425, 433.
20Finn, PD Fiduciary Obligations (1977), 66 and 70.
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» WP Keighery Pty Ltd v Federal Commissioner of Taxation
(1957)

In W P Keighery Pty Ltd v Federal Commissioner of Taxation®*'the High Court of
Australia was comprised of Dixon CJ, McTiernan, Webb, Kitto and Taylor JJ. The
hearing was an appeal to the Full Court from a decision of Williams J sitting alone
in the High Court. Although the case was about the “control” of a company within
the meaning in the federal income tax legislation, Williams J made a supporting

statement about the fiduciary standing of company directors and referred to Ngurli:

“The powers conferred on the directors of the company are fiduciary
powers to be exercised bona fide for the benefit of the company and
not of themselves: Ngurli Ltd v McCann (1953) 90 CLR 425.7%%

The Full Court of the High Court did not comment on this statement in the appeal
and neither did it reject it. The approach of Williams J, in referring to Ngurli’ case in
support of directors being in the position of fiduciaries demonstrates how the
Justices of the High Court are continuing to refer to the Court’s own judgments
(without reference to courts outside of Australia, principally within the United

Kingdom) in support of their own decision making process.
» Keith Henry & Co Pty Ltd v Stuart Walker & Co Pty Ltd (1958)

In Keith Henry & Co Pty Ltd v Stuart Walker & Co Pty Ltd***the High Court of
Australia was comprised of Dixon CJ, McTiernan and Fullagar JJ who delivered a
joint judgment. The Appellant was an importer of hog casings from three suppliers
in Ireland. The Respondent carried on the supply of butchers requisites, including
hog casings. The Respondent asked the Appellant if it (the Respondent) could
import hog casings under the Appellant’s import licence. As the Appellant did not

B W P Keighery Pty Ltd v Federal Commissioner of Taxation (1957) 100 CLR 66.
32 W P Keighery Pty Ltd v Federal Commissioner of Taxation (1957) 100 CLR 66, 72.
33 Keith Henry & Co Pty Ltd v Stuart Walker & Co Pty Ltd (1958) 100 CLR 342.
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respond to the Respondent, the Respondent traded directly with the same
suppliers in Ireland for hog casings. An issue arose about the quantities of hog
casings imported by the Respondent being allocated by the Customs Department

to the account of the Appellant.

The Appellant attempted to bring its claim within the equitable principle laid down in
Keech v Sandford.?** The High Court responded that the rule (in Keech v
Sandford) is not confined to cases of express trusts and referred to its own
decision in Birtchnell v The Equity Trustees, Executors and Agency Co Ltd 2*° as

an example of the application of the rule in Keech v Sandford.

In response to the Appellant’s reference to Keech v Sandford, Dixon CJ,

McTiernan and Fullagar JJ said:

“ The doctrine of Keech v. Sandford (1726) Sel Cas Ch 61 (25 ER 223)
is shortly stated by saying that a trustee must not use his position as
trustee to make a gain for himself: any property acquired, or profit
made, by him in breach of this rule is held by him in trust for his cestui
que trust. The rule is not confined to cases of express trusts. It applies
to all cases in which one person stands in a fiduciary relation to
another: it has been applied as between partners, as between principal

“and agent, and as between master and servant.”

Meagher, Gummow and Lehane suggest that this approach by the High Court (in

Keith Henry) appears to imply that as an agent is in a fiduciary relationship with his

principal he or she holds in trust for the principal all property acquired and profits

2% A trustee must not use his position as trustee to make an improper gain for himself or herself. In Keech v

Sandford it was held that any property acquired, or profit made, by a trustee, in breach of this rule, is held
by the trustee in trust for the cestui que trust.

2 Birtchnell v The Equity Trustees, Executors and Agency Co Ltd (1929)42 CLR 384.

36 Keith Henry & Co Pty Ltd v Stuart Walker & Co Pty Ltd (1958) 100 CLR 342, 350.
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gained as a result of the use of his or her position: which indeed, is the conclusion

reached in Phipps v Boardman. %’

The High Court could not find any evidence of a fiduciary relationship and was of
the view that the parties were engaged in an ordinary commercial relationship with
each other, i.e dealing at arms length and accordingly, could not apply the test in

Birtchnell’s case and as well distinguished Keech v Sandford.
The joint judgment in Keith Henry continued:

“But there is no room here for the application of any such rule (in
Keech v Sanford). It cannot be suggested that the plaintiff and the
defendant at any stage stood in any fiduciary relationship one to the
other. The position is simply that of business men - or business firms -
were engaged in ordinary commercial transactions with each other,
dealing with each other, as the saying goes, at arm's length. Nor is
there, in any case, any ground for saying that the advantage gained by
the defendant was gained by any misuse of its position vis-a-vis the

»238

plaintiff. (italicised emphasis added)

It is important to note at this stage of the development of fiduciary jurisprudence
that Deane J in Kak Loui Chan v Zacharia®®, referring to Keith Henry, made the
important point that the rule in Keech v Sandford creates an irrebuttable

presumption in the case of trustees and a rebuttable presumption in the case of

fiduciaries.

The statement in the joint judgment that the relationship was an “ordinary
commercial transaction” is also of great importance in the development of fiduciary
jurisprudence in Australia. It is a clear recognition by the High Court that a finding

of a fiduciary relationship in a standard commercial relationship will involve a great

37 Meagher R.P, Heydon, J.D and Leeming, M.J Meagher, Gummow and Lehane’s Equity: Doctrines and
Remedies 4th ed (2002), 191.

28 Keith Henry & Co Pty Ltd v Stuart Walker & Co Pty Ltd (1958) 100 CLR 342, 347.

3% Chan v Zacharia (1984) 154 CLR 178.
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deal more scrutiny than would say a solicitor/client relationship where there is a

greater possibility of dominance or ascendancy by the fiduciary.

» Carter Bros v Renouf (1962)

In Carter Bros v Renouf **° the High Court of Australia was comprised of Dixon CJ,
Kitto, Taylor, Menzies, Windeyer and Owen JJ. The case was an appeal from
Justice Fullagar acting as a single Justice of the High Court, however, his Honour
passed away before delivering his already prepared judgment. Under the rules of
the High Court, Dixon CJ delivered the judgment of Fullagar J as his own (that is,
as Dixon CJ). The Appellant then appealed to the Full Court of the High Court .
The case involved partners in an earth moving business and a dispute as to the

assignment of a life insurance policy to a creditor of the partnership.

The Full Court referred to Keith Henry in support of a general fiduciary principle in

relation to partners and the assets of a partnership:

“It could not be otherwise, for the general principle of equity applies
between partners that a person in afiduciary relation to another is not
permitted to keep for himself a gain which he has made by the use of
hisfiduciary position : Keith Henry & Co. Pty. Ltd. v. Stuart Walker &
Co. Pty. Ltd. [1958] HCA 33; (1958) 100 CLR 342, at p 350; Hugh
Stevenson & Sons v. Aktiengesellschaft fur Carton-Nagen-Industrie
(1918) AC 239, at pp 250, 251.7%

The reference to the Keith Henry case, although only one prior High Court
decision, is significant in the development of a fiduciary jurisprudence. The
methodology being adopted by the High Court of including its own decisions in its

judicial reasoning processes is the commencement of a long trend and pattern

0 Carter Bros v Renouf (1962) 111 CLR 140.
! Carter Bros v Renouf (1962) 111 CLR 140, 163.
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where the High Court over time can be observed to increase the frequency of

referring to its own decisions.

The Full Court utilised the logic within the judgment in Keith Henry’s case and other
partnership cases to find that as partnership moneys were used to buy the life

insurance policy it beneficially belonged to the partnership.
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Developments

1952 to 1964

The obligations and responsibilities of a fiduciary were discussed in Van Rassel v
Kroon, where Dixon CJ emphasised the need for the separation of property subjébt
to a fiduciary relationship thus avoiding confusion with the personal property of a
fiduciary.?*? The disclosure obligations of company promoters and the sale of their

own property into a company were set out in Tracy v Mandalay.?*?

The doctrine in Keech v Sandford was not to be confined to cases of express trusts
such as the trustee/cestui que trust relationship. In Keith Henry v Stuart Walker,
Dixon CJ expanded this doctrine to all cases in which one person stands in a
fiduciary relation to another.?** This is a major milestone in the development of
fiduciary jurisprudence in Australia as it applied the express trust relationship to the
fiduciary/principal relationship. However, this approach was qualified by Deane J

in Kak Loui Chan v Zacharia with the introduction of the rebuttable/irrebuttable

presumption.?*

The period is significant for the way the High Court considered its own decisions. In
Ngurli Ltd v McCann the joint judgment referred to Mills v Mills?*®; in W P Keighery
Pty Ltd v Federal Commissioner of Taxation, Williams J (as a singe judge) referred
to Ngurli Ltd v McCann; in Keith Henry &Co Pty Ltd v Stuart Walker & Co Pty Ltd
the Court referred to Birtchnell’s case and in Carter Bros v Renouf the Full Court
referred to Keith Henry’s case. These references are a real milestone in the
development of a fiduciary jurisprudence and establish an important precedent for

the future. The change does show an emerging independence in the High Court.

2 Van Rassel v Kroon (1953) 87 CLR 298, 303.

3 Tracy v Mandalay (1953) 88 CLR 215, 220.

24 Keith Henry & Co Pty Ltd v Stuart Walker & Co Pty Ltd (1958) 100 CLR 342, 350.
243 See Chapter 6 herein.

28 Mills v Mills (1938) 60 CLR 150.
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Chapter 5

* 1964 to 1981 — Barwick CJ

Sir Garfield Barwick was Chief Justice of the High Court of Australia from 1964 to
1981 and has been the longest serving Chief Justice. During this period there
were fundamental changes to the administration of justice. Appeals to the Privy
Council in federal matters were abolished in 1968 and appeals from the High Court
of Australia in 1975. In Mutual Life & Citizens' Assurance Co Ltd v Evatt Barwick
CJ said: it was the duty of the High Court of Australia to “declare the common law

for Australia” and “it will not necessarily be identical to that of England”.2*’

The system of judicial conferences was not strong during the term of Barwick CJ. It
has been suggested that Justices continued to work on their own, generally, with a
lack of collegiality. This latter observation was made, in particular, in the context of

constitutional and income tax law decisions.?*

To date, during the terms of Griffiths, Latham and Dixon CJ this suggestion of a
lack of collegiality has not been apparent, at least in fiduciary cases. ltis this
writer's observation that, in the main, the personal issues between Justices (and
the Chief Justice) do not exhibit themselves openly in the judgments of the High
Court in the fiduciary cases reviewed for this research. There certainly are
criticisms by the Justices of the Judges of the superior courts of the States. In the
fiduciary cases reviewed to date there has not been any criticism by Justices of
each other in the High Court in the way they have interpreted the law and facts of
the matter before them. This is particularly so with individual judgments (as

opposed to joint judgments).

27 Mutual Life & Citizens' Assurance Co Ltd v Evatt (1968) 122 CLR 556.
% Mason, A. “ Barwick Court” in Blackshield, T, Coper, M and Williams, G (eds) The Oxford Companion to
the High Court of Australia of Australia (2001), 59.
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1964 to 1981 — High Court of Australia Cases Decided

= Harlowe's Nominees Pty Ltd v Woodside (Lakes Entrance) Oil
Co NL (1968)

In Harlowe's Nominees Pty Ltd v Woodside (Lakes Entrance) Oil Co NL?**the High
Court of Australia was comprised of Barwick CJ, McTiernan and KittoJJ. The case
involved the bona fide exercise of a director’'s power in relation to the issue of new
shares. The Appellant claimed the directors acted in breach of their fiduciary duty
when they allotted shares to a corporate entity, Burmabh. In a joint judgment the

High Court dismissed the appeal.

The Chief Justice and the Justices looked only to decisions of the High Court in
support of their view about any improper uses of the fiduciary powers of a director

in issuing new shares. The Court said:

“... that ultimate question must always be whether in truth the issue
was made honestly in the interests of the company : Richard Brady
Franks Ltd. v. Price [1937] HCA 42; (1937) 58 CLR 112, at p 142 ; Mills
v. Mills [1938] HCA 4; (1938) 60 CLR 150, at pp 163, 169 ; Ngurli Ltd.
v. McCann [1953] HCA 39; (1953) 90 CLR 425, at pp 438-441 ...... But
if, in making the allotment, the directors had an actual purpose of
thereby creating an advantage for themselves otherwise than as
members of the general body of shareholders, as for instance by
buttressing their directorships against an apprehended attack from
such as Harlowe, the allotment would plainly be voidable as an abuse

of the fiduciary power.”?*

% Harlowe's Nominees Pty Ltd v Woodside (Lakes Entrance) Oil Co NL (1968) 121 CLR 483.
2% Harlowe's Nominees Pty Ltd v Woodside (Lakes Entrance) Oil Co NL (1968) 121 CLR 483, 487.
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The High Court found that the directors were not acting in their own personal
interests or in breach of their fiduciary duty but were acting in the interests of the

company.

This case is one of the first cases heard by Barwick CJ involving a claim for breach
of fiduciary duty. The import of the decision goes to the derivation of any benefit to
a director from the exercise of the powers of a director and whether those benefits
were proper. The High Court based its analysis on two questions: What is the
nature of the suggested benefit to the company resulting from the exercise of the
power.? lIs it such a benefit as the company would have pursued in the ordinary

course of its business?%®’

As mentioned in the introduction to this Chapter, Barwick CJ wanted the common
law for Australia to be distinct and not identical to that of England. When
considered in the context that appeals could still be made to the Privy Council, it is
this writer’s view that this approach by Barwick CJ is a fundamental paradigm shift
for the High Court.2%?

The approach by the High Court in Harlowe’s case under Barwick CJ is certainly
indicative of a court seeking to show it is capable of being independent, particularly
of the United Kingdom by referring substantially to decisions of the High Court

itself.

' Finn, PD Fiduciary Obligations (1977), 72.

2 Mutual Life & Citizens’ Assurance Co Ltd v Evatt (1968) 122 CLR 556,563. The full text of this section
of the judgment of Barwick CJ is: “The matter so far as this Court is concerned is free of any binding
authority. The Court's task therefore is to declare the common law in this respect for Australia. There are
indicative decisions in the courts of England; these are to be regarded and respected. With the aid of these
and of any decisions of courts of other countries which follow the common law and of its own
understanding of the common law, its history and its development, the Court's task is to express what is the
law <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>