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Abstract

Private property is all the property rights owned by individuals and
endowed by law. Is essence is the relationship between people. Legal
culture is the combination of legal system, legal consciousness and the
patterns of behavior in relation to law. This thesis looks at the mainstream
legal culture and thoughts since the pre-Qin era in an attempt to explore
the cultural reasons behind the ébsence of a legal system to protect
private properties in Chinese history. The thesis argues that neither
absolute, eternal, exclusive “substantive rights” of private property nor
“conscious rights” such as “freedom” and “equity” existed in Chinese
legal culture. In pre-modern China, the absence of private property rights
can be attributed to the small-scale peasant and small commodity
economy featuring family ownership, a political structure emphasizing
the unification of states and family, a dominant philosophy viewing the
nature as the unity between heaven and human, and an overwhelming
emphasis on the importance of socialization. As a result, there has never
existed a constitutional framework upholding “the sanctity of private
property” in Chinese history. The absence of “conscious rights” in private
property reduced “substantive rights” to relative and incomplete rights.
Autocratic monarchy was the ultimate owner of major types of properties,

such as land. The distribution of properties was determined by



administrative power. Contracts were only effective in the
non-government sector. Pre-modern China lacked the legal system to
protect private properties. The private property relations were handled in
criminal codes and family custom law. Ideas such as “eliminating the
private for the great public”, “duty above profit” and egalitarianism were
deep-rooted in Chinese culture. These ideas have impeded the
development of private property rights, and even obstruct the

establishment and improvement of a modern legal system in today’s

China.
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