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ABSTRACT

Human trafficking is the movement of a person from one place to another through the
use of force, fraud or coercion for the purpose of exploitation. It is thought to be one of
the fastest growing international crimes generating profits only second to arms trading.
It is also the largest manifestation of contemporary slavery. In an effort to suppress
trafficking, the international community came together in 2000 to draft international law
to combat the problem. Unfortunately, these efforts have had little impact on reducing
trafficking. It is the position of this thesis that one of the reasons for this failure is that
there was little normative legal theory underpinning the provisions in the instruments
adopted to deal with trafficking. The articulation of a clear normative premise for
action by states in combating trafficking is essential because without it the objectives
for international action become ambiguous leaving room for varying interpretations for

state action.

Essentially, the existing international legal framework as reflected in the international
instruments is a product of infused criminal law and migration concerns neither of
which has been adequate in dealing with the problem of trafficking. Indeed, many of
the responses by state parties mirror historical attempts to deal with trafficking from the
early 1900s. What is missing however is a proper victim centred approach which would
work to reduce trafficking, protect victims and even address state concerns by

enhancing criminal law efforts.

The search for an appropriate normative theoretical framework necessarily requires an
analysis of the role played by migration, gender, consent, human rights and slavery in
trafficking. Indeed, all of these factors provide valuable insights into trafficking while
also illustrating the motivation behind different views concerning trafficking. For
example, migration concerns and crime control lie at the heart of state interests whereas

many feminist groups perceive trafficking to be a gender issue.

After a detailed analysis of the various issues underpinning trafficking, appropriate law

reforms can be formulated that are informed by ideologies set in values, attitudes and
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beliefs that are fundamentally victim — centred. When the well being of the victim is
prioritised, the response that flows will have the effect of also providing tools for
dealing with irregular migration, crime control, gender and labour issues. However, this
can only result from a shift in focus to the exploitation of the victim and a re-evaluation
of the definition and treatment of slavery. The current perception of slavery as a
practice steeped in proprietary rights akin to chattel slavery is antiquated and provides
little insight into modem practices. However this perception can be corrected with are-
definition of slavery as an infringement of personal autonomy. This would result in a
clearer understanding and treatment of modern day slavery. This also leads to the
conclusion that trafficking should be considered a sub category of slavery and that

efforts to eradicate trafficking should also be matched by efforts to eradicate slavery in

general.



ABBREVIATIONS

AFP
BVF
BWS
CIJSC
CJSvV
GAATW
HRC
IHRN
ILO
IOM
NGO
ODIHR
OPTN
PWPTV
SAARC
SRTR
TVPA
TWPTV

UNAFEI

VIS

Australian Federal Police

Bridging Visa F

Battered Wife Syndrome

Criminal Justice Stay Certificate

Criminal Justice Stay Visa

Global Alliance Against Traffic in Women Coalition
Human Rights Caucus

International Human Rights Network

International Labour Organisation

International Organisation for Migration

Non Governmental Organisation

Office for Democratic Institutions and Human Rights
Organ Procurement and Transplantation Network (United States)
Permanent Witness Protection (Trafficking) Visa
South Asian Association for Regional Cooperation
Scientific Registry of Transplant Recipients
Trafficking Victims Protection Act of 2000
Temporary Witness Protection (Trafficking) Visa
United Nations

Asia and Far East Institute for the Prevention of Crime and the

Treatment of Offenders
Victim Impact Statement

vi



TABLE OF CONTENTS

Certificate Of OriINality.....coeceeroeeeieeieeee ettt veseee e esene omvemseseesnas i

ACKNOWIEAZIMENLS........oeiiteieieneee ettt st s et e een e e s sas e s il
ADSITACE....eeiieeeeeeeiereeeee ettt ee et teeeeeesemeaessaesseessessmsseesssnsssssmnnseeseseeesesmemes e eeeseee e iv
ADDTEVIALIONS. ... .ottt tee et e e e et eeeeseeessaesmssesss s sessensesessemmnesessss s eeeemenesen e vi

PART I - AN INTRODUCTION TO TRAFFICKING AND ANTI - TRAFFICKING

EFFORTS

I INEPOQUCHION. ... oottt steear et e e e eeeeeea e e e e es e s e e esbeesse et enesnssaeen 2
1.1 Objectives 0f the WOTK ....cc..coviiiviiiieiiintceteeeee ettt en e 5
1.2 Central issues posed by trafficking to be examined in this thesis...................... 5
L3 HYPOthESIS ettt sae s st e e s neenaeaeemnenane e ene s 6
1.4  The place of legal theory in dealing with people trafficking .......ccceeveeeueencen... 7
1.5  Areview of the current literature...........cceeereeeeeeeeeceeeceeeeee e e 10
1.6 MethOdOIOZY ..eeieeieieeeeeeereecce et cctee et et e e ree e et e s e e n e s e smssessmaen e 15
1.7 Structure Of thesSiS . .o ittt es e s e s ene s e smesnnsaensans 16
2  Human Trafficking — An Analysis of the Crime ........ccoeeeeiireciiiiccnecceeee e 19
2.1  Introduction to the definition of trafficking ......cceeeveeeeeeeeeririceeeeee e, 19
2.1.1 The actus reus of trafficking: Recruitment, Transportation, Transfer,
Harbouring or Receipt of Persons.........cccoorriiciieiineeeeeveccceccereeeceteece s e eneesaes 21
2.1.2  Coercive practices to achieve the consent of the victim...........c.c............. 24
2.1.3  EXPlOMtation..eeececeiee ettt eccre st es e en e aee e e s seaassne e e mnanene 25
2114 ThE IMENS TEA ...ueeeeiieiieiccececeeceiatteeesnaeereernmeeassnnnteresnsntaasassnnsanasssnsenssssnsens 26
2.2 Anillustration of how the current definition affects trafficking victims ......... 27
2.2.1 NYeT 0 F: o Lo J0 SRRSO 28
2.2.2  SCEIATIO 2...eeiiceirrereeranreessaaasseeasssassssssnsessasssssassasssnsessnaessessessseseasseressessneens 28
P20 N (o5 o o Lo 3 T OO 29
2.3  An alternative definition of human trafficking ........cocconeiiiiniiiinciiiceiceees 31
2.4  Trafficking, smuggling and irregular migration......c..cccceecceiirverenrniincenesinneennns 33
24.1 Problems in distinguishing between trafficked and smuggled persons .... 37
2.4.2  Motivations for different definitions..........ccccoiiiiniiiiiciinnnnnnncnnnsenienenes 39

2.5 Trends and developments in trafficking: From uncertain statistics to organised
crime 40 :

2.5.1 The size of trafficking groups ..ccccceeiieerceriricctieneintees e 46
2.5.2  Complexity of the trafficCKing ProCess......cceuerrurarrereasscrercssserneerncessesescnesese 48
2.5.3  Blending of legitimate and illegitimate buSINESs.......ceceeveverencnreerrucnncns 49
2.5.4  COITUPLION .ocuetictecetiesrerece st sssens st sas s esss e saesssasssns e nssssassasenssnssssnesaesnnses 51

3  Combating trafficking: Early ReSpOnses.......coeeevveiiiiniiiicininnininiieinestecte s 54
K 78 SR 1 (o Yo 1313 4 (o) + WSRO TP OO TRR R 54
3.2  Agreements enacted to eradicate trafficking 1904 — 1959.......cccercrivnanca. 57
3.3 CONCIUSION....ueerireeeeeeccreceateanesettestces e s et essaessranesbe e a e s s s s s r s s s ne e s s ssasaensnnasanasans 66

4  Recent efforts to eradicate trafficking — The Trafficking Protocol ......................... 68
4.1.1 Criminalisation and the effectiveness of the relevant articles................... 71

4.2  Section Il of the Trafficking Protocol: Protection of Victims...........ccceuueenee. 74
4.2.1  Protecting the privacy and identity of VICHMS ...c.cocvercrcrrmimneccmmrmeecssusenns 78

vii



4.2.2  Optional SUPPOIT MEASUIES.....c.cevreeereereriereeeeereereeseeseeeseossreseseeemeeesessensans 79
423  Problems associated with giving victims of trafficking residency in the

country of destination .......cccceieieeeicennirteeeeeceeeet et e e e 82
4.3  Section III of the Trafficking Protocol: Prevention and Cooperation.............. 86
43.1  Article 9: Prevention of trafficking in persons — push and pull factors.... 86
4.3.2  Information exchange, border measures and final provisions................... 87
4.3.3  Article 11: BOrder Measures .......occoeceeeeeeireeneceeeeeeeereeereeeeecssesseeseesesseneeens 89
4.3.4  Article 14: Saving ClaUSe ......cccceeeveireeereceeiece e er e eesies e eeseesmene 90
4.4  Concluding Remarks on the Trafficking Protocol .............ueueueeveeveeeeevesenen. 93
44.1 First purpose: “to prevent and combat trafficking in persons ‘paying
particular attention to women and children ...........ccccooveieeeieeveerseireeeeeeeeeeeeeeeane 93
4.4.2  Second purpose: “to protect and assist the victims of such trafficking, with
full respect for their human fights™.......ceveeirereieee e e 94
4.4.3  Third purpose: “to promote cooperation among states parties in order to
meet thoSE ObJECHIVES™ ..ottt s s e e e resaeaes 100
4.44  General comments on the effectiveness of the Trafficking Protocol...... 100
4.5 Labour Conventions that impact directly on Trafficking......c.cceevevereervennnes 104

4.5.1  ILO Convention No. 29: Concerning Forced or Compulsory Labour ... 104
4.5.2 ILO Convention No. 182: Concerning Worst Forms of Child Labour... 106

4.5.3  Conclusion on labour agreements.........cccoeeeeeeeierieesrieeeescrseeeeescreeassanns 106

5 National Legislation Relating to Trafficking.......ccccoomereeoiieeeeeieeceeeeee e 108
5.1.1 United States ..ccoiiceeiieeieecece et ecre e ne e e e s s e seeaeees 108
5.1.2  Australian legiSlation ...c.ccoiiiiceniriinirrcnece et e me e e eanreensnanes 114

5.2 CONCIUSION.......eiieriiieeceeceerrertrettes e eseeeese s s sassacassesassessamsasaasasssassnsasensenssnans 120

PART Il THEORETICAL APPROACHES TO TRAFFICKING

6  Criminal Law Theory and Victim Oriented Theory .......cociiviininnninscicnncnene 122

6.1  Criminal Law Theory ... iiiecicectieeceeeteecceenesecenene s enenen ereeesereeennee 122
6.1.1  The evolution of criminal law theory and the role of victims................. 122
6.1.2  Retributive JUSHCE....ccceeieiiceerierreerereescesaoreeee e e s e st seesss e e e sananessnesans 125
6.1.3  DELeITENCE ..o ieeereeeeeceeerirenres e cscteessssasese s ssrasssssm s as e s n s ane s bassa s baasenas 128
6.1.4  INCAPACITALION ....ceeeurieeerrreeurereceieentesesrseeessae s sesesssnssssnesnsssassnesssssnnsess 129
6.1.5  REfOIM ettt et eras e 130

6.2 Why a victim oriented approach? A look at Victim Oriented Theory ........... 131

6.3 CONCIUSION. ..ot iciieicieriereneessees e ee st ees st sassesss st s e sa s st nessns s ennnsasas ensanaarenes 138

T CONSENL TREOTY .....ueeeeiteeentrierereneictieisateseseteessanssrsaes e sas s nssatsssas e s sasnssnnessnsessnsanns 140

7.1  Consent in trafficKing.......cooceeirmneniiirrcre e 140

7.2 ConSent TREOTY ... ciieeiiiiictiititirre et st rre s ae s anessas e s b e sat e s sanaas 145

7.3  Consent, exploitation and slavery .........ccccovieinnnnns eteeeneeessneessaeeasee e e ennaaes 150

7.4  ConClUSION.....iiiiceiircrererereeit e as e necanes eeeereeteentearenessarenassasssenns 151

8 Migration Theory and trafficking ... e 154

8.1  Migration TREOTY ..cccueerieciiriiirtinriinni et e sns st e s sa e sn o 155
8.1.1 A brief look at the various migration theories .......cccoccvvierincveccvinrensnnenns 156
8.1.2  Migration and trafficking .....ccoviiniinninee e 160

8.2 A closer look at the connection between migration and trafficking............... 161
8.2.1  “Push and Pull” or “Supply and Demand”.......c.ccccocvvvnminnmninnrnniinnennnes 164

8.3  Push factors in trafficKing .....cccocciicriiiniiciiinn et 166
8.3.1  Therole of poverty in trafficking.......ccccooeeiieienricnnicineene 168
8.3.2  Conclusion to push factors.......cocieiieiinicninnnicenieeee et 171



8.4  Pull Factors in Trafficking ......cucoeeemvereeieeeeeeececcee e 172

8.4.1 DOMESHIC SEIVICE ..eenvieneereieiereteriererceeerresaeeeseeresseersessesssesresssessennnsees 174
8.4.2  Inter-country adoptions and mail order brides — the ‘completion of
Western families’......o.c it e 178
B.4.3  ABICUIUIE ..ottt e se e e 183
8.4.4  Construction industry and the unskilled labour market.......................... 184
B.4.5  SWeALShOPS ittt e e e eneemeeene 185
8.4.6  Harvesting Of OIaNS .....ccvoeieeeeeieeeceeeee e e 186
8.4.7  CaAMEl TACINZ ..ccouveeieieeneeteeteete e eetre s s ers e sseesresnesassesesessnssnsenne 188
8.5  CONCIUSION..c...eieeeeeecee ettt et te e s er e s se e e s e e s ssesnennesnsons 189
9  Feminist legal theory — gender and trafficking.........cecveueereeeeeeereeeeieeeeeereeeeene. 193
9.1.1  Feminist legal theory: the liberal equality model..........ccceevvrvecmerrnnnnnn. 194
9.1.2  Feminist legal theory: the sexual difference or cultural feminism model195
9.1.3  Feminist legal theory: the dominance model..........cccoveeerrmrnrennnnneee. 196
9.1.4  Feminist legal theory: the post-modem or anti-essential model............. 197
9.2  Trafficking and Gender ...........ccoveieveeeecieieceeeeee e ecee e e eesv e aaee s 199
9.2.1 Feminism and proStitution ........c.cceeceeeieeseesoerrceeerree e e e s 202
9.2.2  The effect of the debate on negotiations of the Trafficking Protocol ..... 206
9.2.3  An anomalous result — how an abolitionist state integrated prostitution
into their national 1e@isIation .....c..ccviirriiiirrciiiiiiree e e sne e eeesne e e seeneenne 209
9.3  The general relevance of feminism in trafficking ......ceeeeveiececenirceeneccennnenn. 210
10 Trafficking as a Violation of Human rights........ccccooeioiiiiiiiiiieciieeeee, 215
10.1 Human rights theory...ccoeo ettt teere s e s eete e s eanesssane 215
10.2 Human rights and human trafficking ... 224
10.3 Human rights violations by non-state actors.........ccceecierveireinncricsernecncsssnenne. 226
10.4 Human rights violations by the State .........ccccooieiceicciiiciincreinncceeae 231
10.4.1 Human rights agreements in international law ..o 233
10.5  CONCIUSION....ciccniiiieieiieeireeecnerae et ee s e e ssee s s eeessane s sseessesanssesbesesssrnssmsansasenas 242
11 The relevance of slavery in trafficking.......occeeeeeeeeercomneecine e 244
11,1 INtrOQUCHION «.ceeeeeeeeeeeeecttes e eesnessenee et e et e mes s s e st eeaesnsanssssssssenssnsansannns 244
11.2 Terminology regarding slavery and the importance of metaphorical usage .. 245
11.3 Theslave trade: A brief hisStory.......cccociiviiriiiciniii e 247
11.3.1  ADbOltion Of SIAVELY ...ceeieeiiieiiieeecctinnttietr ettt saaens 248
11.3.2 International conventions on Slavery ........cccccvvvviinininiininrininnenncennnne, 250
11.4 Problems with the conventional definition of slavery: The issue of consent and
INAENTUTEd SEIVICE c.oueerieieiceeretieecceeseattesectnsinsess e s st e s ae s e san s essssaaesesasenssssassassnsnnas 254
11.5 The need for a new definition of SIAVEIY....cccceveevciierrcrciiiiniiineeneneeaes 263
11.5.1 The problem with misunderstanding slavery.........cccccceveiimnneinnnncannc 264
11.6 Deconstructing the consent and proprietary relations basis of “slavery”....... 266
11.6.1 Violence and domination as elements in Slavery........ccceniinenicenns 271
11.7 A normative definition of slavery: domination, forced labour and servitude274
11.8  CONCIUSION.....etiiiecctinerectetecssteie s ees et et ts s ssr et sne s sas s easaeesaeen s nnasasnssnsnsenonnsones 275
12 Concluding remarks: A Victim — Centred Approach ..........ooveeeeinininnnnc 277
12,1 “Victim” S @ CONCEPL...ccueerieerntirrnicttetietsssesssssssansssaasssssnssnssarassasassssassnassnessse 278
12.2 Understanding a victim-centred approach..........occiiiicinnnneciceeen 281
12.3 Why have states failed to adopt a victim centred approach? ...........cccccceeeee. 282
12.4 Why a victim centred approach? ... 284
APPENAIX ceeiieiirenienieeierrretessesseste e te e s arssaesme s b e b e s et s e s s e s e e e 287
Figure 1: Diagrammatical representation of the United Nations Trafficking Protocol283
Figure 4: State Parties to Relevant Instruments, as at 31 May 2007*.............ccccc..... 291

ix



............................................................................... 301
) 1101 010724 1) 1 200N UO OO O SO OO SO O PO RO USSR 304
Articles/ BOOKS/ REPOIS ......oeiieierieiiieicciieeeeceeecviecctaeeeieeesreessaesssssesssseeessvessssesnnns 304
INternet MAterials ....ccoeceierveeeriiirieieeecceeer e s e e e st ee et eecaraeessaesssanesenesnsassssassnns 321
Other SOUICES .....eeeereeietier et erecrree et e re s st s s s e e e s e e esesanecoscnressnssmsasassaneanes 322
United Nations: Resolutions/Reports/Internet etc..........ceeveverererrcireecenrecieesreeeceeennenn. 323
International Case Law .......c.eeeeeiiiriirecieeeerceeeeeicecsieeeenreseessersea e e seaessasassaneessnens 328
LegISIAtION. ..cci ettt st ee st seeas e s s e et s e s st s e s e nesat s s eennes 328
UNIEA SHAtES..ccuuciieiieeiieeceeeeertere e s setres et recanesesasessstesessasassasssussessenenasnesesaans 328
American Declaration of Independence ................oooeoveeeecevcereererescenieseereeeeceaseesssneenn. 328
Australia328
European Union INSIUMENLS ....co.eeeieeueeieecieeitre ettt csse e cneese e seenenesnas 328
Other 329
International INStIUMENLS .....ccieeeiriiieerireccr et ceetren et eeestteeeateesssessssse s ssasssssseresnesaes 329



	TITLE PAGE
	CERTIFICATE OF ORIGINALITY
	ACKNOWLEDGMENTS
	ABSTRACT
	ABBREVIATIONS
	TABLE OF CONTENTS



