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ABSTRACT

Specialisation of labour has long been regarded as a central mechanism for enhancing the
productivity of workers and the economic prosperity of nations. But do these advantages
accrue in the judicial resolution of disputes, or should judges be generalists administering
the law as an integrated body of rules and principles? Viewing the evolution of courts
across the common law world, the rise of judicial specialisation has been relentless—
suggesting that it delivers significant benefits. It extends far beyond specialisation by
legal subject matter and it is achieved through many modalities beyond the establishment
of new courts. However, to understand the proper role of specialisation, it is necessary to
ask what impact it has on core values of the judicial system, namely, cost-effectiveness,
just outcomes, impartiality, public trust, access to justice, and procedural fairness. This
essay argues that judicial specialisation often has competing impacts on these values but
that careful institutional design, especially through hybrid specialisation, can deliver
significant benefits while minimising costs. Modern judicial systems need to be attentive
to the diverse effects of specialisation so they can adapt to the complexities of
contemporary dispute resolution.

This essay is based on a public lecture delivered at the UCL Faculty of Laws, London, in March 2022,
while I was Distinguished Visiting Professor for 2021-22. I am grateful for the Faculty’s support, and
to Gabrielle Appleby, the Hon. Robert French AC, Alex Mills, Paul Mitchell, Peter Renchan, Sharyn
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1 Introduction

Judging is a conservative process whose institutions and practices hark back centuries.
And yet, within a few generations, there have been remarkable changes to the courts in
the common law world and to the personnel who staff them.! One of these changes is the
relentless rise of judicial specialisation. In this essay, I re-examine judicial specialisation,
which is far more prevalent than commonly thought, and consider its implications for
core values of the judicial system. Specialisation supports core values in some ways and
undermines them in others, suggesting the need for a critical evaluation of arrangements
that affect the division of labour in adjudicating legal disputes.

A. Common Law Heritage

Prior to the great court reforms of the late 19th century, the judicial system of England
and Wales (hereafter ‘England’) comprised a vast tangle of specialised courts, numbering
in their hundreds. The sharp jurisdictional lines among the courts produced great
injustices for litigants, which were criticised by reformers like Jeremy Bentham and
pilloried by writers like Charles Dickens.? Following a report of the Judicature
Commission, the Supreme Court of Judicature Act 1873 (Eng) took a major step towards
centralising the administration of justice by consolidating the superior courts into a High
Court, exercising original jurisdiction, and a Court of Appeal, exercising appellate
jurisdiction.? These reforms did not wholly abandon the specialisation evident in the prior
work of the judges, but they did significantly simplify its exercise.* The High Court was
established with five, but soon after three, internal divisions, and the Court of Appeal was
constituted initially without any internal divisions.

Today, these senior courts are again supplemented by a wide range of specialised units of
adjudication. The Court of Appeal now has formal civil and criminal divisions,> but the
real blossoming has occurred under the umbrella of the High Court, where there is an
Administrative Court, Admiralty Court, Commercial Court, Circuit Commercial Courts,
Intellectual Property Enterprise Court, Patents Court, Planning Court, and Technology
and Construction Court.® In the lower tiers of the judicial hierarchy there is also a Youth
Court, a Family Court, and a Court of Protection. And this says nothing of specialised
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lists that exist within courts, or the plethora of specialised chambers within the tribunal
system. True enough, many courts of yore are gone, yet in terms of the trend towards
specialisation it seems that everything old is new again.

England is not alone in reviving judicial specialisation: it can be seen in the legal systems
of other common law comparators. Throughout this essay I will also use examples from
Australia, Canada, New Zealand, and the United States to provide corroborating evidence
of a pervasive legal phenomenon.’ Judicial specialisation in those jurisdictions includes
courts specific to the fields of commerce (intellectual property courts, tax courts,
bankruptcy courts, consumer claims courts, environmental courts, and labour courts);
interpersonal relations (family courts, and domestic violence courts); vulnerable persons
(children’s courts, youth courts, mental health courts, homeless courts, and Indigenous
courts); and crime (drug courts). Similar trends have also been observed in the states
comprising the Council of Europe, which add immigration courts, military courts, land
courts, wills and inheritance courts, and public finance courts to the mix.® In one field
alone—environmental law—it is estimated that there are over 1,200 environmental courts
and tribunals across 44 countries, with the majority established only in the past decade.’

B. Generalism versus Specialism in Adjudication

The splintering of occupations is not unique to law, and many scholars have pondered the
economic, social, and cultural forces that have driven these changes.! Some observers
see the division of labour in positive terms. Adam Smith (an economist), writing as the
Industrial Revolution got underway, saw it as a constructive force for efficient
manufacturing, underpinning the wealth of nations—whether this was the production of
steel pins in Smith’s England, or motor cars in Henry Ford’s American assembly lines
135 years later.!' Emile Durkheim (a sociologist) regarded it positively as a means of
forging social solidarity in the context of social differentiation and increased
heterogeneity that accompanied industrialisation and population growth. By contrast,
Karl Marx (a philosopher) saw the specialisation of labour in the capitalist system in
negative terms, driving a greater wedge between the returns to labour and the returns to
capital. It is that negative vision that inspired satires of assembly-line industrialisation in
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early cinema, such as Fritz Lang’s Metropolis (1927) and Charlie Chaplin’s Modern
Times (1936).

This difference of opinion is reflected in contemporary discussions about specialisation
in adjudication. Some commentators believe that the preferred state of judging is one that
gives primacy to the wholeness of law and to understanding it as an integrated system of
principles and rules. In so far as this reflects a belief in a set of trans-substantive values,
it can be called an ethic of generalism. This view is common among appellate judges,
who have praised the judiciary as ‘the last generalists left in professional life’,'? and
decried excessive specialisation as a threat to the strength and independence of the
judiciary'® and a ‘sure fire procedure for the sterilisation of large areas of the mind’.!*
This approach is also evident in the advice of the Consultative Council of European
Judges, which has proposed that there should be a presumption in favour of
generalisation: ‘Specialist judges and courts should only be introduced when necessary
because of the complexity or specificity of the law or facts and thus for the proper
administration of justice.”

The ethic of generalism has special significance when one considers the
interconnectedness of many areas of law. In particular, the fact that ‘the administration of

... justice has been engulfed by a relentless tidal wave of legislation’'¢

makes the general
principles of statutory interpretation critical to the entire corpus of law. If it is accepted
that ‘the construction of statutes is now, perhaps, the single most important aspect of legal
and judicial work’,!” uniformity of approach across all fields of law is a desideratum and

is surely aided by judges exercising broad-based jurisdiction.

On the other side of the ledger are those who believe in the value of the division of labour
among judges, which can be called an ethic of specialism. Much of the scholarship in this
vein is promotional, extolling the virtues of specialised adjudication in particular fields
and encouraging the creation of specialised courts.'® Adherents point to the inevitability
of specialisation as a product of the complexity of modern life and the growing regulatory
role of the state. The growth in the volume and intricacy of statute law and case law
(‘hyperlexis’) is seen as a ubiquitous phenomenon.!” The argument is made that it is
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impossible for legal practitioners to properly advise their clients, or for judges to properly
adjudicate disputes, without a degree of specialisation that affords command over all this
complexity.?’ Lord Bingham, when he was a judge of the English High Court, once
adverted to the challenges of fact-finding by judges at the frontiers of technology. He
noted that judges might easily be confronted, over their careers, with highly technical
problems in chemical engineering, metallurgy, soil mechanics, brain surgery, naval
architecture, computer technology, nuclear radiation, oil refining, navigation, mining
engineering, combustion, and international currency markets, and he remarked:

“No single man, however sophisticated his education or eclectic his interests or broad his
experience, could hope to be familiar with all these fields, and as society becomes more
complex and science more specialised, so the role of the amateur is diminished”.?!

In sum, Leon Battista Alberti’s Renaissance ideal of a ‘universal man’ who ‘can do all
things if he will’ may have fitted the state of knowledge in 15th century Europe, but for
those living in the 21st century, the huge ‘burden of knowledge’ demands division of
labour.?? It is an argument that seems broadly accepted in many professions—such as
medicine, dentistry, and engineering—where specialties and sub-specialties are practised
without demur.

In assessing the tension between generalism and specialism, it is informative to reflect on
what judges themselves think about the matter, and here the survey of attitudes of United
Kingdom judges offers valuable insights. In the 2020 survey, 1,891 English judges and
United Kingdom tribunal members responded to three questions that bear on judicial

specialisation.?’

Overall, 42% of respondents thought it was important to have
opportunities to sit in other jurisdictions, while an equal percentage thought this was
unimportant. Some 77% of respondents were satisfied with the variety of their work,
while 23% were dissatisfied. And 52% were satisfied with their opportunities for cross-
deployment, while 48% were dissatisfied. However, the responses varied significantly
with the type of judicial position. Court of Appeal judges, who probably have the most
diverse workloads of those surveyed, rated the importance of sitting in other jurisdictions
the lowest (27% versus 42%), were the most satisfied with the variety of their work (95%
versus 77%), and were the most satisfied with their opportunities for cross deployment
(83% versus 52%). These statistics suggests that diversity of judicial work is an important
aspect of job satisfaction for many judges, but that there are many for whom specialised
adjudication is quite acceptable, if not desirable.
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C. Purpose and Structure of this Article

Whatever one’s political or philosophical bent, judicial specialisation is a present reality
and seems certain to persist in the foreseeable future. But acknowledging specialisation’s
presence does not imply that we should refrain from critical re-examination of the
phenomenon. We need to interrogate the nature, extent, and limits of judicial
specialisation to ensure that it fortifies, rather than weakens, the core values underpinning
the judicial system. In particular, the expansion of judicial specialisation through
incremental changes, each seemingly small and unremarkable, needs to be questioned lest
it leads to unsatisfactory outcomes in the long run.

Accordingly, the central contributions of this essay are to: (a) develop a taxonomy for
understanding the different types of judicial specialisation; (b) outline a conceptual
framework for evaluating those specialisations, and (c) suggest a number of optimal
models for judicial specialisation. I argue that judicial specialisation can be justified in
many circumstances, but it is not an unalloyed good. The best institutional practices are
those that reap the advantages of specialisation while avoiding its most significant costs.

The analysis proceeds as follows. Part 2 develops a taxonomy of judicial specialisation,
which is a freighted term, often discussed in simplistic terms. Typically, the term is used
to signify a focus on specific legal subject matter, but this is to take too narrow a view of
the topic. Material specialisation is supplemented by other dimensions that include
personal, scalar, functional, and hierarchical specialisation. With a broader perspective,
it becomes apparent that specialisation is a ubiquitous phenomenon in modern judicial
systems.

Part 3 examines the modalities through which judicial specialisation is achieved. Most
scholarship focusses on structural modes such as the establishment of new courts or the
creation of new divisions within existing courts. Again, this view is too narrow and
understates the role of specialisation in judicial systems. Whatever the court structures,
specialisation in adjudication can also be achieved through the education, training and
experience of judges; through the administrative practices by which judges are allocated
to cases; and through jurisdictional arrangements by which work is narrowed or
concentrated in particular courts, or by which courts compete with each other for business.

Having demonstrated that specialisation is a pervasive feature of common law judicial
systems, in Part 4 I turn to examine how specialisation impacts on the core values of those
systems. Although academic literature abounds with lists of the pros and cons of judicial
specialisation, analysing the effects of specialisation through the lens of core values offers
a more meaningful way to reflect on these issues. The essay identifies six core values,
namely, cost-effectiveness, just outcomes, impartiality, public trust in the administration
of justice, access to justice, and procedural fairness. With these in mind, it is apparent that
specialisation affects most but not all core values; some are more significantly impacted



than others; and some are affected both positively and negatively. Specialisation thus
produces trade-offs both among and within core values.

Part 5 examines ways in which judicial specialisation can be optimally structured to
support the core values of the judicial system. Specifically, I discuss the advantages of
establishing new divisions or panels within existing courts rather that new stand-alone
courts; giving specialist judges concurrent or consecutive roles in non-specialist areas;
creating specialisation at the trial level, subject to generalist review on appeal; and
utilising non-judicial specialists in the adjudicatory process to complement the knowledge
and skills of the judges. A brief conclusion is offered in Part 6.

Finally, a note on usage. For ease of expression, I use the term ‘judges’ to include all
legally qualified judicial officers, whether they are labelled ‘judges’ or ‘magistrates’.
However, the term ‘courts’ does not include tribunals, notwithstanding the overlap of
their adjudicative functions in some jurisdictions.

2  ATaxonomy of Judicial Specialisation

No court claims unlimited power to adjudicate matters over all persons, things, or events,
wherever in the world they occur. The very notion of jurisdiction—Iliterally a court’s
power to ‘speak the law’—implies that some matters lie beyond a court’s vocal reach.
These limitations are of varied origin. The rules of public and private international law
delimit the competence of domestic courts to adjudicate matters with foreign
connections.?* Courts are also subject to spatial limitations that definite their
geographical reach. These might be the outer limits of the nation-state; or the borders of
subnational polities such as countries, states, or provinces; or the even-narrower
boundaries of judicial districts promulgated within a state or province.?® There may also
be temporal limitations defining the date from which, or the date until which, legal
proceedings may be commenced in a particular court. This essay leaves aside
jurisdictional limitations of the kind just mentioned because, although they may narrow
a court’s caseload, they have little bearing on the topic of specialisation.

The term specialisation (from the Latin, specialis) suggests something that forms a
distinct class based on common characteristics, in contrast to the general or common. In
the literature on judicial specialisation, the characteristic most often used to define this
distinct class is the legal subject matter of the dispute. Thus, in a respected monograph,

24 Alex Mills, ‘Rethinking Jurisdiction in International Law’ (2014) 84 British Year Book of
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political scientist Lawrence Baum defines specialisation as a division ‘by fields or areas
of legal policy’, understood as attributes of cases, such as bankruptcy and tax.?¢

There is no doubt that subject matter, or material, specialisation is a central type of
judicial specialisation, but to limit the inquiry in this way significantly underrates the
breadth and subtlety of specialisation. Accordingly, this Part proposes a taxonomy that
helps to illuminate the concept of specialisation as it applies to the process of adjudication.
The taxonomy is not intended to be theoretically exhaustive, but rather represents the
lion’s share of circumstances in which specialisation can be observed in practice in the
comparator countries. The principal categories, which are conceptualisations of observed
juridical phenomena, are:

1. material specialisation— based on the legal subject matter of the claim;
il.  personal specialisation — based on the identity of the parties;
iii.  scalar specialisation — based on the size (i.e. value) of the claim;
iv.  functional specialisation — based on the role of the judge; and

v.  hierarchical specialisation — based on the level in the court hierarchy.

In practice, judicial specialisation occurs simultaneously across multiple domains. For
instance, the Intellectual Property Enterprise Court, which sits within the English High
Court, combines material and scalar specialisation because its jurisdiction is confined to
intellectual property matters where less than £500,000 is at stake.”’” The names of
specialist courts usually highlight a single dimension of their specialisation, but it should
be remembered that this is a simplifying designation.

A. Material Specialisation

The subject matter of a dispute—which looks to the nature of the legal issues in contention
between the parties—is the principal way adjudication has become specialised in
contemporary judicial systems. Some aspects of material specialisation are so ingrained
that lawyers take them for granted. The great divisions of law into civil and criminal
matters, or common law and equity, are illustrations of high-order material specialisation.
These have long been reflected in court structures such that the contemporary
arrangement of English courts is a palimpsest of a much older structure in which
‘jurisdictions divide and sub-divide according to sometimes very general, sometimes
highly specialised distinctions’.”® The great English writers of legal treatises,
commencing in the 15th century with Littleton’s Tenures and continuing into the 18th

century with Hale’s Analysis of the Law, contributed significantly to the way we now
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conceive legal subject matter, as they systematised the common law into coherent areas
of legal principles.?

This leads to the question of what subject matters are suitable for judicial specialisation.
In some areas, such as family law, specialisation appears to be widespread across common
law countries. In contrast, some subject matters are perpetually ignored—one never hears,
say, of a contracts court or a torts court. Between these extremes, states vary widely in
their assessment of how detailed a specialisation must be, as can be seen by comparing
the widening remit of patents courts, intellectual property courts, and commercial courts.

Stephen Legomsky has suggested that specialisation is more easily justified when the
subject matter has a high degree of technical complexity, a substantial discretionary
component, or rapidly changing content.?! These criteria might support specialisation in
the fields of taxation, family relations, and immigration, respectively. But satisfaction of
these criteria is itself a matter of degree, leading to diverse state practices as to whether
specialisation is warranted.

Once a subject matter has been selected as suitable for specialisation, it is important to
appreciate its continuing connections to other branches of law. No branch of law can
thrive in complete isolation from others. In Australia, early opponents of the federal
Family Court (established in 1975) argued that family law should not be treated as a
specialised field because it involves ‘large questions of general law, the law of
corporations, taxation, [and] partnerships.’3?> As an illustration, cases dealing with the
intersection between the courts’ statutory powers to adjust the property rights of spouses

t.33 Likewise, in New Zealand,

and the law of trusts have reached the highest cour
opponents of the Employment Court have argued that employment law is not a conceptual
subdivision of law, but a contextually defined subject raising questions in ‘contract, tort,
equity, restitution, public law and even criminal law’.>*

Recognising that some cases in specialised fields are a bricolage of problems from related

areas, Legomsky has also suggested that specialisation is more easily justified when the
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subject matter has a degree of isolation from other areas of law because of its discreteness
and uniqueness.*® Fields of law that are creatures of statute may come closer to that state
of autarky, but even here the complexity of human and economic relations can generate
legal problems that necessitate recourse to other fields.

B. Personal Specialisation

A second type of specialisation arises from the personal identity of the litigants rather
than the subject matter of proceedings. This type of specialisation is usually intended to
allow the judicial system to better address the legal problems faced by vulnerable
litigants, exemplified by the rise of children’s courts, homeless courts, Indigenous courts,
mental health courts, and youth courts. However, some instances of personal
specialisation have different justifications. Military courts offer a parallel system for
applying criminal law and military codes to defence force personnel, not because
defendants are vulnerable as a class, but because military courts seek to promote good
order and discipline in the armed forces, and this may not be attainable in civilian courts
whose focus is the dispensation of justice.>®

Australian Indigenous courts provide an instructive example of specialisation based on
personal identity. The first Indigenous court was established in the state of South
Australia in 1999 to redress Indigenous peoples’ deep distrust of the criminal justice
system (where they are grossly over-represented) and to provide a measure of cultural
respect for Aboriginal customary law. They have since flourished and can be found in
nearly every jurisdiction in Australia, going by demonyms that reflect different
communities of Indigenous peoples (e.g., Nunga, Koori, and Murri).3’

Any specialisation centred on personal identity requires that identity to be defined. In the
state of Victoria, Indigenous courts known as Koori Courts have been established as
separate divisions of the Magistrates’ Court, the Children’s Court, and the County Court.
Each court is available only to Aboriginal persons, who are legislatively defined by
reference to the tripartite criteria of descent, self-identification, and community
acceptance.>®

However, Australian Indigenous courts do not have jurisdiction over every legal dispute
that involves an Indigenous person. Their intention was to provide an alternative way of
delivering criminal justice by closely involving affected communities and tribal elders in
the sentencing process. Consequently, their ambit is confined to specific criminal

3 Legomsky (n31) 26-7.
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offences committed by Aboriginal defendants in circumstances where the defendant has
already pleaded guilty (thus demonstrating a combination of personal and material
specialisation). In other jurisdictions, Indigenous courts are not so tightly confined: some
First Nations Courts in Canada have jurisdiction that extends also to family relations,
child safety, and civil disputes.®

C. Scalar Specialisation

Many courts have financial restrictions on their civil jurisdiction. Occasionally, these are
monetary minima and serve to concentrate high-value claims in superior courts. For
example, New York courts may hear certain claims against foreign defendants only if the
value of the claim exceeds USD $1,000,000 (approximately £825,000), leading to the
selection of New York courts in large cases.*” More commonly, the restrictions are
monetary maxima and serve to concentrate low-value claims in lower courts, where
justice can be dispensed more quickly and at lesser cost.*! For example, in the United
States, state courts of limited jurisdiction have ‘amount-in-controversy’ limits that range
from USD $4,000 to $200,000.*? In the case of both minima and maxima, the restrictions
produce a scale effect, as a proxy for the seriousness of the case, by excluding low-value
claims from superior courts and high-value claims from lower courts. While this
represents a narrowing of each court’s jurisdiction, on their own they do not satisfy any
reasonable understanding of the term ‘specialisation’.

However, taking this logic further, many jurisdictions have established small claims
courts, or small claims divisions within existing courts, which do represent a genuine type
of specialisation. This specialisation can be conveniently described in terms of the low
monetary value of claims, but it is typically associated with a cluster of other attributes,
such as the subject matter of the dispute (often minor contractual and personal property
matters), and streamlined court procedures that allow for expeditious adjudication. It is
those features, in combination, that fairly attract the description of specialisation.

Small claims have a long history in Canada and the United States, where they have been
seen as a distinct class of cases, handled by a distinct set of courts.*’ In the early 20th
century, Roscoe Pound remarked that one of the central problems for the administration
of justice in American cities was making adequate provision for ‘petty litigation’ to

3 Shelly Johnson, ‘Developing First Nations Courts in Canada: Elders as Foundational to Indigenous
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provide for the quick, inexpensive, and just disposition of litigation of the poor.** This
need has never abated but it attracted resurgent interest in the 1960s and 1970s, when
small claims courts became part of early movements to promote access to justice for the
disadvantaged poor. Many such courts continue today, often known by the sobriquet of
‘The People’s Court’ after a long-running television series from the 1980s.%

An illustration of scalar specialisation is the Small Claims Court in the Canadian province
of Ontario, which traces its origins to 1792.%® In its current incarnation, the Small Claims
Court is a branch of the Superior Court of Justice, which is the middle tier of the Ontario
judicial system.*” The Small Claims Court has jurisdiction over actions for the payment
of money or the recovery of possession of personal property up to CAD $35,000

(approximately £22,000).4

The court is directed to hear and determine all questions of
law and fact ‘in a summary way’, and to make such orders as is considered ‘just and
agreeable to good conscience’. To that end, it uses simplified procedures and relaxed rules
of evidence, and it has limits on the costs that can be awarded against a party. Moreover,
the rules of court are to be ‘liberally construed to secure the just, most expeditious and
least expensive determination of every proceeding on its merits.”* These features have
made the Court of great practical relevance to the administration of justice: it handles

nearly half of all civil claims in Ontario and sits in over 90 locations.*
D. Functional Specialisation

A fourth type of specialisation arises from the diverse functions that judges perform, and
the prospect that they might specialise by concentrating on a subset of them. There have
been many attempts to identify the core functions of the judicial role and the competencies
necessary to support them.>! Many accounts purport to be of universal relevance across
the judicial system, and yet the circumstances of judging differ markedly by subject
matter, geography, court level, and judicial position. A magistrate sitting in a remote rural
community undertakes disparate functions to a judge sitting in an apex court, despite both
being labelled ‘judicial officers’.

There are many examples of functional specialisation in adjudication. One arises from
the contrasting roles of trial and appellate judges, and I examine this separately below as
an aspect of hierarchy (Part 2(E)). A second example is the functional responsibility for

4 Roscoe Pound, ‘Administration of Justice in the Modern City’ (1912-1913) 26 Harvard Law Review
302, 315.

4 The People's Court (Ralph Edwards Productions, Stu Billett Productions 1981).

46 Shelley McGill, ‘Business Dominance in the People's Court: An Empirical Assessment of Business
Activity in the Toronto Small Claims Court’ (2016) 33 Windsor Yearbook of Access to Justice 69,
72.

47 Courts of Justice Act, RSO 1990, c. C43, ss 22-29.

8 ibid s 23; Small Claims Court Jurisdiction, O Reg 626/00, r 1.

4 Rules of the Small Claims Court, O Reg 258/98, r 1.03.

0 Ontario Superior Court of Justice, Enhancing Public Trust: Report for 2017 and 2018 (2019) 14-15.

31 Joe Mclntyre, The Judicial Function: Fundamental Principles of Contemporary Judging (Springer
2019).
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court administration vested by statute or custom in chief judicial officers and their
delegates.> These roles can occupy a substantial portion of a judge’s time, making those
judges functionally specialised as judicial administrators. A third example is the
specialised functions performed by a range of allied court personnel, who may not be
judges in their own right but yet exercise judicial or quasi-judicial powers.> Going by a
variety of names (including masters, associate judges, judicial registrars, and
commissioners), these personnel typically dispose of procedural matters, consent orders,
and simpler contested applications, to assist the judiciary in managing its workload in a
cost-effective way.

Beyond these examples, functional specialisation has also become a keen issue because
of the expansion of ‘problem-solving courts’ over the past 30 years, where judges take on
different roles to those traditionally expected of them. Beginning with the creation of the
first drug court in the United States in 1989 at the peak of the crack cocaine epidemic,
problem-solving courts have flourished in other areas of law, and in other countries, in an
effort to find novel ways to address the underlying causes of criminality.>*

Problem-solving courts signal a shift away from the judge as a neutral arbiter meting out
punishment in an adversarial process, to a model that valorises a therapeutic or restorative
approach to criminal justice. Key features of problem-solving courts include a focus on
long-term outcomes through intensive judicial monitoring of offender behaviour; use of
multi-disciplinary teams to inform decision making; calibrated incentives and sanctions
for offenders; and close collaboration with support services.>> These features are reflected
in the shifting functions performed by problem-solving judges, who ‘are being pushed to
unprecedented extremes with new responsibilities’,”® demanding a delicate interplay of
care and control.>’ Problem-solving approaches bring the emotional labour of judging to
the fore, requiring judicial skills such as patience, humour, empathy, proactivity, and a
holistic understanding of various social maladies.”® As one commentator has remarked,
while problem solving judges are first and foremost arbiters of fact and law, ‘in this new

2 Anne Wallace, Kathy Mack and Sharyn Roach Anleu, ‘Work Allocation in Australian Courts: Court
Staff and the Judiciary’ (2014) 36 Sydney Law Review 669, 672-3; Marin Levy and Jon Newman,
‘The Office of Chief Circuit Judge’ (2021) 169 University of Pennsylvania Law Review 2425.

Brian Opeskin, ‘The Supply of Judicial Labour: Optimising a Scarce Resource in Australia’ 7 Ofati

Socio-Legal Series 847, 870-72; Linda Silberman, ‘Masters and Magistrates: The English Model’

(1975) 50 New York University Law Review 1070.

James Nolan, Legal Accents, Legal Borrowing: The International Problem-Solving Court Movement

(Princeton University Press 2009).

Bruce Winick and David Wexler, Judging in a Therapeutic Key: Therapeutic Jurisprudence and the

Courts (Carolina Academic Press 2003).

6 Natasha Bakht, ‘Problem Solving Courts as Agents of Change’ (2005) 50 Criminal Law Quarterly

224, 252.

Dawn Moore, ‘The Benevolent Watch: Therapeutic Surveillance in Drug Treatment Court’ (2011) 15

Theoretical Criminology 255.

8 Joyce Plotnikoff and Richard Woolfson, Review of the Effectiveness of Specialist Courts in Other
Jurisdictions, DCA Research Series 3/05 (United Kingdom Department of Constitutional Affairs,
2005) 31-2; Sharyn Roach Anleu and Kathy Mack, Judging and Emotion: A Socio-Legal Analysis
(Routledge 2021).
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environment a judge may also need to wear the hat of lawyer, sociologist, psychologist
and even psychiatrist’.> Judges who take on problem-solving roles are thus required to
embrace a measure of functional specialisation that distinguishes them from their peers.

In the context of problem-solving courts such as drug courts, functional specialisation of
judges is observed in conjunction with material specialisation arising from specific
criminal offences and personal specialisation arising from the vulnerability of defendants.
However, these types of specialisation should not be conflated because they can exist
independently of each other, and they focus on different attributes of the adjudicatory
process.

E. Hierarchical Specialisation

A fifth type of specialisation arises from court hierarchy, which here refers to the
institutional structures by which cases proceed from first instance to appeal, and then to
possible further appeal. Court hierarchy interacts with specialisation in different ways,
but the key issue in the present context is the extent to which hierarchy is itself a basis of
judicial specialisation. In short, should some judges specialise in trial work and others in
appellate work?®® There are clear points of difference. Trial work requires a range of
forensic skills, including detailed knowledge of rules of evidence, court procedure, and
case management, as well as the capacity for quick judgment to allow for the efficient
dispatch of court business. Appellate work requires skills in abstract legal reasoning,
extensive judgment writing, and a sound understanding of general legal developments.
The contrast is stark when comparing magistrates’ courts with apex courts, but is less so
when comparing trial and appellate roles in middle tier courts.

The value of specialisation in appellate work is a debated issue, and this is reflected in
diverse state practices. Most jurisdictions conform to one of three models of appellate
courts, namely: (a) those constituted as permanent bodies staffed exclusively by specialist
judges of appeal; (b) those formed from the general pool of trial judges sitting in rotation;
and (c) those formed as a hybrid of the preceding models, with some permanent appellate
judges and some trial judges sitting in rotation.®! The first of these models is standard
practice for apex courts, with some variations.> However, for intermediate courts of

3% James Duffy, ‘Problem-Solving Courts, Therapeutic Jurisprudence and the Constitution: If Two is

Company, Is Three a Crowd?’ (2011) 32 Melbourne University Law Review 394, 395.

The literature on the psychology of judging suggests that trial and appellate judges face a different set
of goals, and this impacts their decision making as they seek to maximise their goal satisfaction:
Jennifer Robbennolt, Robert MacCoun and John Darley, ‘Multiple Constraint Satisfaction in Judging’
in David Klein and Gregory Mitchell (eds), The Psychology of Judicial Decision Making (Oxford
University Press 2010).

Brian Opeskin, Appellate Courts and the Mangement of Appeals in Australia (Australian Institute of
Judicial Administration 2001) 11-16.

The United Kingdom Supreme Court, as an apex court, has an unusual arrangement whereby its
appellate panels may include ‘acting judges’ from the intermediate courts of appeal in England,
Northern Ireland, and Scotland (known as senior territorial judges): Constitutional Reform Act 2005
(UK) ss 38, 42.
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appeal the acceptance of hierarchical specialisation has been a lengthier journey. It was
not until the reforms of the Supreme Court of Judicature Act 1873 (Eng) that a permanent
Court of Appeal was established for England, staffed by dedicated Lord Justices of

1.9 Elsewhere in the British dominions, the most common arrangement was the

Appea
second, rotational, model, whereby intermediate courts of appeal were formed from the
pool of trial judges sitting temporarily en banc or in panels. These arrangements created
difficulties, and in time they gave way to the widespread but not universal establishment

of permanent intermediate courts of appeal in Canada, New Zealand, and later Australia.®*

The mere existence of a permanent intermediate court of appeal does not, however,
indicate the degree of hierarchical specialisation because it is consistent with both the
fully specialised model and the hybrid model identified above. In practice, hybrid
arrangements are common. The English Court of Appeal presently comprises 39 Lord
and Lady Justices of Appeal (plus a number of ex officio members), but judges of lower
courts (namely, High Court judges and, in criminal cases, Circuit judges) are also
authorised to sit in the Court of Appeal upon request.% Similar hybrid arrangements exist
in the New South Wales Court of Appeal, prompting its retiring Chief Justice to praise
the cross-fertilisation between trial and appellate divisions as not only enlarging the
breadth of the judges’ experience but leading ‘to a greater appreciation of the different
challenges faced at both appellate and trial level’.®® Presumably, this promotes a spirit of
collegiality among members of the Bench, notwithstanding the hierarchical structures in
which they operate.®’

Appellate judges have been described as just another ‘species of specialist’,% and so it is

unsurprising that the justifications for hierarchical specialisation echo those used to
support other specialisations. These include claims that appellate work involves skills
different in kind from those performed by trial judges; appellate judgeships attract higher-
calibre appointees and thus improve judicial performance; dedicated appeals courts
promote public confidence in the judiciary; principled development of the law is better
secured by a small cohort of judges operating in repeated interaction with each other; and
permanent courts of appeal are more likely to secure consistency between appellate

6 Before those reforms, judicial review, rather than appeal, was the chief means of holding inferior

courts to account for their decisions: CH O'Halloran, ‘Right of Review and Appeal in Civil Cases
before the Judicature Acts 1875’ (1949) 27 Canadian Bar Review 46.

Michael Kirby, ‘Judicial Supersession: The Controversial Establishment of the New South Wales
Court of Appeal’ (2008) 30 Sydney Law Review 177, 186-7.

% Senior Courts Act 1981 (UK) ss 2, 9. Conversely, a judge of the Court of Appeal may sit in the High
Court and the Crown Court.

TF Bathurst, ‘Farewell Ceremony’ (Supreme Court of New South Wales, Sydney, 28 February 2022)
3.

Sarah Murray, ‘Judicial Collegiality’ in Gabrielle Appleby and Andrew Lynch (eds), The Judge, the
Judiciary and the Court: Individual, Collegial and Institutional Judicial Dynamics in Australia
(Cambridge University Press 2021).

% Curthoys (n 14) 10.
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decisions.” The disadvantages of hierarchical specialisation also echo the arguments
made in opposition to other specialisations. These include the cost of establishing separate
appellate courts; the risk that appellate judges could ‘drift off into a virtual reality’ if
divorced from current trial experience;’® and the loss of prestige and job satisfaction for
judges who have rotating appellate work removed from their dockets. These arguments
are considered more fully in Part 4 as part of a broader appraisal of the effect of judicial
specialisation on core values of the judicial system.

F. Recapitulation

In this Part I have proposed a taxonomy of judicial specialisation based on the observed
practice of courts in several common law countries. All specialisations restrict the range
of matters that can be adjudicated by the court, but they are conceptually distinct from
spatial or temporal limitations on a court’s jurisdiction because the latter have no real
nexus with the concept of specialisation. The most frequently invoked category of judicial
specialisation relates to the legal subject matter of the parties’ dispute, which I have called
material specialisation. However, judicial specialisation can also arise from the identity
of the parties, the scale of the dispute, the functions performed by the judge, and the level
of the court hierarchy at which the case is heard. A central purpose of articulating these
categories is to promote greater appreciation of the variety of circumstances in which
specialisation occurs, with its implications for the way specialisation is achieved
(discussed immediately below in Part 3) and how it should be evaluated (discussed in
Part4). Yet, as numerous examples have illustrated, specialisation is a complex
phenomenon that often involves multiple overlapping classifications.

3 Modalities for Achieving Judicial Specialisation

Whereas the previous section outlined a conceptual classification of the #ypes of judicial
specialisation, in this Part I examine the means by which those specialisations are
achieved in practice. One means of achieving specialisation is by establishing new courts,
or new divisions within courts, focussed on one or more of the types of specialisation
considered above. However, altering court structures is only the best known among
several modalities for achieving specialisation. It can also be achieved through the
knowledge and experience of its judges; through the administrative assignment of judges
to courts, and cases to judges; and through statutory rules regulating a court’s jurisdiction.
These four modalities—structural, personnel, administrative, and jurisdictional—are
discussed below, while their implications for core values of the judicial system are
considered in Part 4.

8 Raymond Evershed, ‘The History of the Court of Appeal’ (1951) 25 Australian Law Journal 386;
David Malcolm, Report of the Committee to Examine the Feasibility of the Establishment of a Court
of Appeal and How it Should be Structured and Constituted (Western Australia Department of the
Attorney General, 2001).

70 Curthoys (n 14) 10.
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A. Structural Modes

As noted in Part 1, over the past decades there has been a proliferation of entities that are
described as ‘specialist courts’, whether they be family courts, juvenile courts, drug
courts, environment courts, or others. But it is important not to confuse labels with
structures. Sometimes the name of a court is nothing more than that. For instance, the
High Court of Australia sits as the ‘Court of Disputed Returns’ when hearing disputes
about the validity of federal elections, yet it is still the High Court and enjoys no greater
degree of specialisation because of that statutory designation.”!

Court structures can be used to promote judicial specialisation in two ways. The first is
to establish a separate specialist court that stands apart from the generalist courts in the
judicial system, although typically connected to other courts through channels of appeal.
The second, which is more common, is to establish formal specialist divisions within an
existing court.”> There is a third channel, namely, the informal establishment of lists,
panels, or chambers for specific types of disputes, but this possibility blends into the
administrative modality and is discussed below (Part 3(C)).

The name given to a specialised court does not always reveal which of these paths has
been taken, but several factors can assist. These include whether the specialised court is
established under its own statute; has its own jurisdiction, procedures, and rules;
comprises judicial officers appointed specifically to that court; and is serviced by
dedicated court staff. There are no hard and fast rules. In the state of New South Wales,
the Drug Court is constituted as a stand-alone court under its own statute. In the states of
Victoria and Western Australia, the Drug Court is established, not as a stand-alone court,
but as a formal division within the existing Magistrates’ Court. And in the state of South
Australia, the Drug Court is established only informally as a program within the
Magistrates’ Court, allowing judges to grant bail to persons charged with drug offences
on condition they enter an intervention program.”’

Despite this structural fluidity, the choice between establishing new stand-alone courts or
new divisions within existing courts has consequences, largely because of the way those
bodies are separated from, or integrated with, existing institutions. Specifically, it has
ramifications for how specialisation affects core values of the judicial system, such as
cost-effectiveness, impartiality, and just outcomes (Part 5(A)).

A useful illustration of the role of new courts in securing judicial specialisation is the case
of the Tax Court of Canada. For many decades, challenges to federal tax assessments
were heard in the generalist Exchequer Court (the predecessor of the Federal Court of

I Commonwealth Electoral Act 1918 (Cth) s 353.

72 Consultative Council of European Judges (n 8) 6.

73 Drug Court Act 1998 (NSW) s 19; Magistrates’ Court Act 1989 (Vic) s 4A; Magistrates Court Act
2004 (WA) s 24; Bail Act 1985 (SA) s 21B. See David Indermaur and Lynne Roberts, ‘Drug Courts
in Australia: The First Generation’ (2003) 15 Current Issues in Criminal Justice 136.
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Canada), and later in a variety of administrative tax tribunals. In 1966, a royal commission

recommended that these administrative bodies be replaced by a new tax court,” but it

was not until 1983 that the Tax Court of Canada was established as a new federal court

with nationwide operation.” Today, the Tax Court is a superior court of record that has

exclusive original jurisdiction under a broad range of federal tax laws, with appeals going
to the Federal Court of Appeals.”® The Tax Court is staffed by 24 federally-appointed
judges who hold office to the age of 75 years. It makes its own rules of procedure, and its

operations are overseen by a dedicated court administrator.”’

Of particular relevance to the issue of judicial structures is a proposal made by the

Canadian Auditor General in 1997 to merge the judicial functions of the Tax Court with

the generalist Federal Court of Canada, for the purpose of making cost savings from their

joint administration.”® However, the merger was rejected for fear of losing the efficiency

gains from having a specialised Tax Court, and instead Parliament established a single

administrative body to provide court services to a range of federal courts, including the

Tax Court.” Thus, for nearly 40 years, Canada has maintained a separate trial court in

federal tax matters in service to the notion that specialised courts can deliver benefits that

may be unattainable in generalist courts.

B.

Personnel Modes

It is routinely assumed that judges who sit in specialised courts, or in specialised divisions

of courts, are legal specialists. This is not necessarily so. Court structures and court

personnel are different issues and, while they often coincide, it is possible to appoint

generalist judges to specialist courts or specialist judges to generalist courts.

Specialisation of judicial personnel thus requires independent consideration. There are

many facets to the question of how judges become specialists.

I

Educational qualifications

One means of facilitating judicial specialisation is through prior formal education.

Although law students have limited capacity to specialise when obtaining their first legal

qualification, postgraduate study offers a suite of opportunities for specialisation. These

qualifications need not be limited to law. In the United States, judges who run problem-
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Canada, Royal Commission on Taxation, Report: Sales Tax and General Tax Administration (vol. 5)
(Ottawa: Queen’s Printer, 1966) 164-7.

Tax Court of Canada Act, RSC 1985, ¢ T-2 s 3.

Federal Courts Act, RSC 1985, ¢ F-7 s 27.

Tax Court of Canada Act, RSC 1985, ¢ T-2, ss 4, 7, 12, 20, 23.

Ian MacGregor and others, ‘The Development of the Tax Court of Canada: Status, Jurisdiction, and
Stature’ (2010) 58 Canadian Tax Journal 87, 97-8.

Courts Administration Service Act, SC 2002, ¢ 8.
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solving courts often have degrees in non-legal fields appropriate to their caseload, such
as social work and psychology for those in mental health courts.®

ii.  Legal practice

Beyond their formal education, lawyers ‘learn by doing’ as legal practitioners. For
solicitors, specialisation might be acknowledged through professional accreditation. For
barristers, specialisation can be accommodated despite the ‘cab-rank rule’ that requires
them to accept instructions from any professional client. For example, the rules of the
English Bar Standards Board require acceptance of client instructions only if they ‘are
appropriate taking into account the experience, seniority and/or field of practice’ of the
barrister.®! Today, the vast bulk of the senior Bar are specialists, suggesting that many
judges (who are largely but not exclusively selected from the Bar) will start their judicial
careers as specialists, even if they are appointed to generalist courts.®? These prior
specialisations can have continuing relevance for the dispatch of court business. Thus,
one empirical study has argued that the United Kingdom Supreme Court is a ‘court of
specialists’ and that this has a bearing on who gets to sit on particular panels and who gets
to write lead opinions.®’

iii.  Judicial selection criteria

Considering the great rise of specialised courts, one might expect that possession of
specialised knowledge and skills would be a formal prerequisite for appointment to a
specialised judicial role. Occasionally this is so. For instance, a person may not be
appointed to the Federal Circuit and Family Court of Australia unless ‘by reason of
knowledge, skills, experience and aptitude, the person is a suitable person to deal with
family law matters, including matters involving family violence’.®* But this is an
exception. Usually, the formal criteria for appointment are not circumscribed in this
fashion, leaving it to the discretion of the executive to appoint individuals whom they
consider best suited to the specialised role.

iv.  Repeated experience as judges

Judges who lack a specialisation at the time of their appointment can acquire one while
holding office. This process is hastened by hearing a critical mass of cases in a defined

80 Plotnikoff and Woolfson (n 58) 32.

81 Bar Standards Board, The BSB Handbook (ver 4.6) (Bar Standards Board 2020) r C29.

82 John Katz, ‘Access to Justice from the Perspective of the Commercial Community: Judicial
Specialisation’ (2012) 18 Auckland University Law Review 37, 38. In most common law counties, a
small proportion of judges are selected from the ranks of solicitors or legal academics.

8 Chris Hanretty, 4 Court of Specialists: Judicial Behavior on the UK Supreme Court (Oxford
University Press 2020) 268-9. However, lack of specialisation (e.g. in criminal matters) may also
affect panel composition on the Supreme Court through the practice, noted above, of appointing senior
territorial judges as acting judges on a temporary basis.

8 TFederal Circuit and Family Court of Australia Act 2021 (Cth) ss 11, 111.
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V.

VI.

field so that judges can increase their knowledge and skills over time, including by
repeated engagement with the specialised advocates who practise in that field.*

Judicial education

There is also an important role for judicial education in enhancing specialisation after
appointment. Ideally, this should commence before the judge takes a specialised
assignment, as is the practice with the English ‘ticketing’ system whereby, for example,
a case in the family jurisdiction must be dealt with by a judicial officer who has received
prior training to deal with that type of case.®® Yet, in many jurisdictions prior training is
seldom delivered in practice.®” Later specialised education is more common, but here
too there is considerable variability as to the extent of training. In Australia, a national
standard for judicial education, adopted in 2006, recommended a minimum of five days
each year. But a survey found that one-third of judges did not meet this standard due to
workload pressures, lack of court funding, remoteness, or other factors.®

Non-judicial appointments

Finally, judges may hold, or have held, non-judicial appointments that deepen their
understanding of their areas of specialisation. This might stem from a term as a law reform
commissioner, a head of a public inquiry, or a tribunal member. An example can be seen
in the judges of the Federal Court of Australia, many of whom hold concurrent
commissions on the Administrative Appeals Tribunal, Australian Competition Tribunal,
Copyright Tribunal, or Fair Work Commission (a workplace relations tribunal).®” Judges
who exercise non-judicial functions over subject matter related to their judicial functions
are likely to bring to bear on the latter a breadth of experience that enhances the quality
of their judicial work.”

C. Administrative Modes

The preceding sections have discussed specialisation in court structures and judicial
personnel, but it is necessary to link the two. It is here that administrative arrangements
come to the fore in facilitating specialisation in adjudication. The issue arises in two ways:
how judges are assigned to specialised divisions within a court,”’ and how judges are
allocated to cases. Central to both questions is the role of the head of jurisdiction, or chief

85 Brian Preston, ‘Benefits of Judicial Specialization in Environmental Law: The Land and Environment

Court of New South Wales as a Case Study’ (2012) 29 Pace Environmental Law Review 396, 425.
8 Flood and others (n 28) 171-2.
87 Plotnikoff and Woolfson (n 58) 33-4.
8 Christopher Roper, Review of the National Standard for Professional Development for Australian
Judicial Officers (National Judicial College of Australia 2010) 16-22.
8 Federal Court of Australia, Annual Report 2019-2020 (Federal Court of Australia 2020) 4-7.
% Brian Opeskin, ‘Federal Jurisdiction in Australian Courts: Policies and Prospects’ (1995) 46 South
Carolina Law Review 765, 779-80.
I leave to one side the related question of how specialisation figures in the selection and appointment
of judges to stand-alone specialised courts.
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judicial officer, in organising court business. With some exceptions,”> a head of
jurisdiction typically bears formal responsibility for the administration of his or her court,
often with the power to delegate functions to other judges or court staff. For example, in
the English High Court, the Lord Chief Justice is responsible ‘for the maintenance of
appropriate arrangements for the deployment of the judiciary of England and Wales and
the allocation of work within courts.”®® The discharge of such responsibilities typically
entails two tasks relevant to judicial specialisation.

1. Assigning judges to specialised divisions

One implication of this power is that a head of jurisdiction, or their delegate, can assign
judicial officers to specialised divisions within the court over which the head has
authority. To continue the example of the English High Court, judges may be attached to
one of the Court’s three divisions (Chancery, Queen’s Bench, or Family) on the direction
of the Lord Chief Justice, and may be transferred to another division in similar fashion
with the consent of the transferee and the head of the receiving division.’* In a survey of
ten problem-solving courts in Australia, Canada, and the United States, it was similarly
found that assignment of judges to court divisions was generally made by the judicial
head of the court, following the appointee signalling their interest in undertaking the
role.” Self-nomination does not ensure that the person will be the most suitable for the
specialist role.

ii.  Allocating judges to cases

Another implication is that a head of jurisdiction can allocate judicial officers to particular
cases, and thus achieve a degree of de facto specialisation regardless of whether the court
is organised into specialised divisions. Of course, this is not the case for appellate courts
sitting en banc, since the inclusion of all members of a court on the Bench precludes the
selective allocation of judges to cases.”® But for appellate courts that sit in panels (as most
do), and for trial courts, case allocation is an important dimension of specialisation.

The methods used by heads of jurisdiction and court staff to allocate judges to cases is
something of a ‘black box’ in many jurisdictions.®’ It is an internal process undertaken
by court staff in consultation with the head of jurisdiction or their delegate, probably
applying multiple criteria that relate both to the case (location, subject matter, complexity)

92 Administration of a court can be vested collectively in the corpus of judges, as is the case under the

High Court of Australia Act 1979 (Cth) s 17. This is impractical beyond small apex courts.
93 Constitutional Reform Act 2005 (UK) s 7.
% Senior Courts Act 1981 (UK) s 5.
% Plotnikoff and Woolfson (n 58) 31.
% The United States Supreme Court sits en banc—an accepted implication from the constitutional
provision vesting the judicial power of the United States ‘in one Supreme Court’: Ross Davies, ‘The
Other Supreme Court’ (2006) 31 Journal of Supreme Court History 221.
Hanretty (n 83) 110, noting that the issue is seldom addressed in the literature on judicial behaviour.
See also Levy and Newman (n 52) 2455-6.
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and to the judge (availability, efficiency, expertise). In an empirical study of Australian
magistrates, Mack and others found two opposing views about this practice.”® Many
magistrates took the generalist stance that everyone appointed to a court should be
competent to adjudicate any case within the court’s jurisdiction. This approach allows for
random allocation of magistrates to cases and enhances public confidence in the impartial
administration of justice. However, other respondents recognised that case allocation
should reflect the different skills and expertise of magistrates. This may give rise to the
possibility of bias in case allocation. But even in the United States, where there is a
sizeable literature on the neutral assignment of cases as an antidote to ‘panel packing’, it
is accepted that specialised court lists do not conflict with the goal of neutrality.®

An illustration of specialisation by administrative fiat is the internal arrangement of the
trial and appellate caseload of the Federal Court of Australia. The Court has a broad
jurisdictional base with respect to matters arising under federal law, % but in practice the
bulk of its caseload falls into a small number of discrete fields.'®! These are reflected in
the establishment of nine ‘National Practice Areas’ (NPAs), which include administrative
law, admiralty, corporations, industrial law, intellectual property, and taxation. The
arrangements governing the NPAs place high value on specialisation.!”? As the Federal
Court’s Chief Justice has explained, ‘The aim is to see the operation of the Court focus
on development of the deep skill of its judges and registrars in what are ... very
specialised areas of practice.”!?® This is supported by the Chief Justice’s statutory power
to ‘assign particular caseloads, classes of cases or functions to particular judges’.!** The
arrangement of the trial caseload by subject area spills into the organisation of appeals.
The Federal Court does not have a standing court of appeal but constitutes appellate
panels on rotation from the corpus of trial judges (see Part 2(E)). Internal arrangements
for the constitution of these panels generally secure the participation of judges with
specific experience in the subject area in dispute.!> And so—without establishing new
courts or new divisions within the Federal Court—administrative practice has produced
virtual specialised courts: ‘a commercial court, a tax court, an intellectual property court,

a labour court, a maritime court etc’.'%

% Kathy Mack, Sharyn Roach Anleu and Anne Wallace, ‘Caseload Allocation and Special Judicial

Skills: Finding the Right Judge’ (2012) 4 International Journal for Court Administration 68.

9 Petra Butler, ‘The Assignment of Cases to Judges’ (2003) 1 New Zealand Journal of Public and
International Law 83, 102.

100 Judiciary Act 1903 (Cth) s 39B.

101 Jeremy Kirk, ‘The Federal Trajectory of Australian Law’ in Pauline Ridge and James Stellios (eds),

The Federal Court's Contribution to Australian Law (Federation Press 2018) 331.

Federal Court of Australia, Central Practice Note: National Court Framework and Case Management

(CPN-1) (2019).

103 James Allsop, ‘The Role and Future of the Federal Court within the Australian Judicial System’ (2017)
44 BRIEF 10, 12.

104 Federal Court of Australia Act 1976 (Cth) s 15.

105 Michael Kirby, ‘Hubris Contained: Why a Separate Australian Tax Court Should be Rejected’ (2007)
42 Taxation in Australia 161, 163.

196 Allsop (n 103) 12.
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D. Jurisdictional Modes

The final modality for achieving judicial specialisation is the statutory regulation of
jurisdiction. As noted above, jurisdiction refers to a court’s power to ‘speak the law’. By
regulating which matters fall within a court’s adjudicatory authority, the legislature can
help or hinder judicial specialisation. This modality embodies three different specialising
processes, which I call exclusion, duplication, and filtration.

1.  Jurisdictional exclusion

Consider the role of jurisdictional exclusion. Baum has argued that specialised courts
typically share two qualities—their caseload is narrow (specialised courts do little or no
work outside the specialty); and their caseload is concentrated (the specialised work is
done in specialised courts and not elsewhere).'%” Alternatively expressed, these qualities
reflect two types of jurisdictional exclusion: narrowness excludes the specialised court
from adjudicating matters outside the speciality, while concentration excludes other
courts from adjudicating the specialised matters.

An example is afforded by the Tax Court of Canada, which was discussed in Part 3(A).
The Tax Court’s jurisdiction can be said to be narrow because the Court is a creature of
statute, and statute excludes it from adjudicating matters other than those arising under
16 named federal tax Acts.!® The Tax Court’s jurisdiction is also concentrated because,
in making the Court’s original jurisdiction over those matters ‘exclusive’, statute
expressly excludes other courts from determining such matters. However, the Tax Court’s
jurisdiction is not wholly concentrated because some tax-related disputes must still be
heard in other courts (e.g., judicial review of tax decisions by executive government).'%
The latter point demonstrates that jurisdictional exclusion (whether by narrowness or
concentration) is a matter of degree, leading one observer to remark that the boundary

between specialist and generalist courts ‘is not nearly so bright as commonly assumed’.!'!°
it.  Jurisdictional duplication

Next, consider the role of jurisdictional duplication. Specialisation can be the outcome
not only of exclusion but also of duplication. If two courts have concurrent jurisdiction
over the same dispute, an applicant can elect to commence litigation in either of them.
Competition between the courts (based on cost, speed, or reputation) might drive litigants
to one court or another. Specialisation may thus be a market-based solution—the by-
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product of a competitive process in which bottom-up choices of the parties concentrate
11

matters of a particular type in their preferred forum.
An illustration can be seen in English patent cases. Since 1876, English patent actions
have been heard in the Chancery Division of the High Court, and since 1949 there has
been a specialised subdivision known as the Patents Court.!'? In 1990, a new court was
launched to provide an alternative venue for patent claims by small to medium size
claimants. The new body, known as the Patents County Court (PCC), was a response to
the high cost of patents litigation in the High Court.!'> Although statute permitted the
jurisdiction of the PCC to be limited to smaller monetary claims, initially this was not
done.!'* The consequence was to convert the exclusive jurisdiction of the High Court in
patent matters into concurrent jurisdiction with the PCC, and thus enliven the possibility
of competition. Tensions between the courts soon arose from procedural reforms in the
PCC to make patents litigation speedier and cheaper.'!®> This might have attracted cases
to the PCC, but competition soon stimulated greater efficiencies in the High Court.!''®
Procedural differences between the courts were then narrowed further following Lord
Woolf’s civil justice reforms,'!” and the High Court appears to have retained the lion’s
share of English patent litigation.!!® More recently, the PCC has been folded into the High
Court, renamed the Intellectual Property Enterprise Court (IPEC), and had its damages
awards capped at £500,000. Although greater differentiation has now tempered
competition between the Patents Court and the IPEC, their historically competitive
relationship lends a fresh perspective to the possibility of specialisation by jurisdictional

duplication.'"”

iii.  Jurisdictional filtration

Finally, consider the role of jurisdictional filtration. Some courts have power to filter the
type of cases they adjudicate, giving them capacity to promote specialisation in their
court, or in other courts. A prime example is the widespread power of apex courts to
choose their docket through the grant or refusal of leave to appeal. In Australia, Canada,
New Zealand, and the United Kingdom, an appeal lies to the apex court only with the
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permission of that court, or in some jurisdictions with the permission of the court
below. 2’ Such powers are granted ‘to winnow out those cases which are unworthy of [the
apex court’s] attention’, thus allowing better use of the court’s resources.'?! In practice,
this means that certain types of cases are seldom accepted by the apex court. In Australia,
tax cases almost never attract a grant of special leave by the High Court, making the Full
Court of the Federal Court the last resort on technical questions of federal tax law.'*? A
similar reticence is seen in the highly discretionary context of family law matters. The
manner in which jurisdictional filters are used to winnow out specific subject matters
from apex courts may not amount to specialisation in those courts, but it does concentrate
these matters in intermediate courts of appeal, which promotes judicial specialisation at
that level.

4  Specialisation and Core Values of the Judicial System

To this point, I have provided a taxonomy of the types of judicial specialisation (Part 2)
and an account of the means by which specialisation is achieved in practice in common
law jurisdictions (Part 3). This Part proposes a conceptual framework for evaluating the
merits and demerits of judicial specialisation.

Many accounts of judicial specialisation include a discussion of its costs and benefits.
This is an important undertaking, but the lists on each side of the ledger are typically long
and difficult to evaluate. Faced with this mélange, Legomsky has proposed 12 criteria for
determining whether a given class of case should be assigned to specialist adjudicators.'?
In this Part, I offer a different lens through which to evaluate the gains and losses from
specialisation by asking what impact specialisation has on core values of the judicial
system. This allows us to see how specialisation imposes trade-offs within and among
core values. In focussing on values, I utilise a common distinction between rules,
principles, and values, which is not merely about increasing levels of abstraction, but
about identifying the ultimate justifications that specific rules are intended to serve.'?*

The values that underpin the judicial system have been extensively discussed, especially
in the context of civil justice. Although such typologies are contestable, there is
substantial accord about much of the content. In the context of civil matters, Neil Andrews
has identified four cornerstones of the civil justice system, which he lists as access to
justice; fairness of process; speed and effectiveness; and just outcomes; with each value
harbouring a cluster of lower-order tenets.'>> Shimon Shetreet has proposed a five-point
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typology, which overlaps with Andrews’ list in many respects but differs in others.'*

Shetreet’s values comprise fairness of the adjudication process; efficiency of the justice

system; access to justice; public confidence in the courts; and independence of the

judiciary. Richard Devlin and Adam Dodek, in a more conceptual evaluation, focus on

the regulation of judges rather than on attributes of an entire judicial system (which is a

significant point of difference) and they hypothesise six values: impartiality,

independence, accountability, representativeness, transparency, and efficiency.'?’

In finding common ground among these accounts, and with some modifications of

language, I proceed on the basis that a system of justice should strive to respect six core

values.'?®

1. Cost-effectiveness—how well the justice system converts resource inputs into
outcomes for individuals and the community.

2. Just outcomes according to law—outcomes based on the merits of the case (rather
than chance or might), where merit is assessed by legal standards.

3. Impartiality—decision making that treats all parties fairly, and free from bias,
prejudice, or preference, within the limits of ordinary of human frailty.

4. Public trust in the administration of justice—made necessary because the
efficacy of the courts depends on the continuing acceptance of their authority by
the community.

5. Access to justice—the extent to which persons are able effectively to understand
their legal rights, protect those rights, obtain an outcome, and have the result
enforced.

6. Procedural fairness—processes and practices that give disputants a genuine
voice, with respectful treatment, through institutions that demonstrate an ethic of
care.

Notably absent from this list is judicial independence. This is not because it is
unimportant—on the contrary, it is vital to the good health of any judicial system. Its
absence is because judicial independence is not a core value, but a derivative principle,
that helps to support the core values. It is possible to imagine a well-functioning system
of adjudication that is just, although it is not independent, such as a parent resolving
arguments between sparring children. A system of justice should not seek the
independence of its judges as an end in itself but as a means of securing higher-order
values.
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The following discussion considers the impact of judicial specialisation on each of the six
core values. For ease of reference, the core arguments are listed in Table 1 below. The
first column lists the core values noted above, the second column identifies key arguments
for judicial specialisation alongside the values most affected, and the third column
identifies key arguments against judicial specialisation alongside the values most
affected.

Table 1: Judicial Specialisation and Core Values of the Judicial System

Value For specialisation Against specialisation

Cost-effectiveness = Division of labour = Cost of establishing new courts
= Managing variable caseloads

= Boundary disputes

Just outcomes » Consistency in decision making = Intellectual isolation
= Growth of new jurisprudence = Lower quality appointees

» Accommodating individual

circumstances
Impartiality — = Less favourable terms of office
= Regulatory capture
Public Trust = Perceptions of better service = External influence
delivery = Ease of abolishing courts
= Undermines unity of judiciary
Access to justice * Builds dispute resolution hubs » Limited numbers and locations

of courts and judges

Procedural fairness — —

A. Cost-Effectiveness

One of the strongest arguments for judicial specialisation is an economic one that recalls
Adam Smith’s advocacy for the division of labour during the Industrial Revolution
(Part 1). In The Wealth of Nations, Smith opened with a description of pin-making in 18th
century England.'® He explained that one person, working on their own, could barely
produce 20 steel pins per day, but if the tasks were divided into 18 distinct operations
assigned to different people, together they could make 4,800 pins per person per day. In

129 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations (Project Gutenberg
2001 [1776]) Book 1, ch 1.
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Smith’s view, division of labour can enhance productivity through the repetition of
specialised tasks, with concomitant gains in speed and quality of outputs.

Speed and efficiency are also vital qualities of judicial systems. Cost-effectiveness has
moral weight because public funds saved in one sector can be used to improve human
welfare in another.!*® Governments must therefore think carefully about the expenditure
of public resources in supporting the legal resolution of social conflict. Judicial
specialisation affects this calculus positively and negatively. On the positive side, it has
been said that specialisation allows judges to identify the real points in dispute more
quickly and to reduce time spent on wasteful discovery procedures;'’! allows judges to
grasp technical details more rapidly;'*? gives judges an enhanced ability to evaluate the
credibility of frequent expert witnesses;'** and reduces the time litigators must spend
educating judges about basic principles in the specialised area.!** This can make
adjudication quicker and cheaper for litigants, and hence reduce backlogs and promote
cost-effectiveness in the system at large.

However, specialisation can also impact cost-effectiveness negatively in several ways.
First, where specialisation is achieved by creating new courts, there are capital and
recurrent costs—buildings, registries, security, libraries, judges, and staff—that might be
averted if specialisation were avoided altogether or achieved by a different modality. '
Relatedly, given the intense competition for resources in the justice system, there is also
a danger that ‘the creation of evermore specialised courts, each with its own start-up and
operating costs’ will become a drain on existing courts.'*®

Second, specialisation can limit a court’s flexibility in assigning judges to cases,
especially for smaller courts that need to manage variable caseloads, locations, and
judicial competencies.!'*” Separate courts are only feasible if there is sufficient caseload
to warrant them (which may be a difficulty for smaller jurisdictions), but even then
fluctuations in demand may lead to judges being too busy or too idle, with resultant
inefficiencies.!*® Generalist courts, by contrast, are better placed to absorb cyclical
variations in demand by allocating different types of work to judges, depending on the
case mix pending at that time.!*’
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Third, there may be boundary disputes. There is broad agreement that litigants should be
given the opportunity to have all the matters in issue determined in the one court and in
the one proceeding.'*’ But specialisation can jeopardise this goal if spheres of authority
are divided among a mix of generalist and specialist courts, especially where
‘concentration’ is achieved by giving exclusive jurisdiction to a specialised court
(Part 3(D)).'*! The problem can operate in both directions: a specialist court may be called
on to decide an issue of general law that is allied to the specialist claim, or a generalist
court may be called on to decide an issue of specialist law that is allied to the generalist
claim. If both issues are determined in the one court in which proceedings originated,
there may be fragmentation in the law over time as specialist and generalist courts diverge
in their approaches. If, on the other hand, the issues are separated to be determined in
different courts, there may be wasted public and private costs as proceedings are
continued in two forums. New Zealand’s labour law is a case in point. Despite the
conferral of exclusive jurisdiction on the Employment Court in labour law matters, there
was a period when jurisdictional conflict with the generalist High Court continued to erupt
because of inconsistent rulings in the two courts.'** Similar boundary disputes have been
noted in the Tax Court of Canada.'® These undesirable consequences can be partially
alleviated by legal doctrines allowing specialised courts to adjudicate related claims, '
but the persistence of boundary disputes undermines the benefits of specialisation in
advancing the value of cost-effectiveness.

B. Just Outcomes According to Law

A central feature of dispute resolution by adjudication is that outcomes are based on the
merits of the case (rather than chance or might), and merits are assessed by legal
standards.'* One of the main claims made for judicial specialisation is that it promotes
the value of ‘just outcomes according to law’ by fostering consistency in decision making.

Consistency in decision making goes to the heart of the rule of law, namely, the idea that
the law should be capable of guiding human behaviour by providing a stable foundation
on which individuals can plan their lives.!*® Common law systems use analogical
reasoning to ensure that like cases are treated alike, so that adjudicated outcomes do not
depend on the capricious assignment of judges to cases. It is here that specialisation plays
a significant role. Analogical reasoning is enhanced by the experience and expertise of
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judges, who are thereby better placed to see similarities and differences between cases. 4’
By narrowing and concentrating jurisdiction, specialisation exposes judges to a limited
class of matters on a repetitive basis. This permits better appraisal of the factual and legal
nuances of each case, and with that comes better legal reasoning and consistency of
decision making—both between cases and between judges.!'*®

Related to the notion of consistency is the idea that judicial specialisation can aid the
rapid development of a coherent body of law in new fields by concentrating decision
making in one place. Wholly new areas of law do not arise frequently, but they do occur
when new rights are created by statute or when countries undergo fundamental transitions
in political regimes. In South Africa, for example, the desire to transform social relations
in the post-apartheid era encouraged calls for specialist courts to address land claims,
sexual offences, and juvenile justice as a means of swiftly developing a new jurisprudence
in these areas.!#

A further benefit of specialisation, especially personal and functional specialisation, is
that it promotes just outcomes through its deeper appreciation and accommodation of the
individual circumstances of the parties. For instance, the inclusion of tribal elders in the
sentencing of offenders in Indigenous courts brings to that task a better understanding of
the cultural context of the offender and the offending. Similarly, drug courts can be more
effective than traditional criminal courts in meeting some objectives of the criminal
justice system (e.g., deterrence and rehabilitation) by reason of a finely calibrated system
of rewards and punishments, together with drug treatment plans tailored to each offender.

However, specialisation may also have adverse impacts on the value of just outcomes.
One of these arises from intellectual isolation if specialised areas become secluded
pockets of law, disconnected from others. As Justice Kirby has remarked, ‘The danger of
a specialist court is that it may be cut off, in personnel, physical propinquity and attitudes
from general developments that are happening in the law more broadly’.'* Isolation
might lead to unchallenged assumptions, idiosyncratic interpretations, or petrification of
the law. Thus, while expertise contributes to consistency of outcomes, ‘non-expertise’
fulfils a different but equally important role by facilitating cross-fertilisation of legal
concepts. 151

Another issue that has negative implications for this system value is the claim that the
quality of specialist judges is lower than that of their generalist counterparts. The
argument is put in different ways—specialist judicial roles attract less capable candidates
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because they may offer less favourable conditions;'** a steady diet of a single type of case

deters capable individuals from accepting appointment; '™

and judges become deskilled
when deprived of a variety of stimulating work. !>* These arguments may be true in some
circumstances but they are unreliable simplifications when viewed across all types of
specialisation. To take an obvious example, apex courts (which embody hierarchical
specialisation) attract the highest status, best conditions, and most talented judges. But
even in relation to material specialisation, one suspects that claims about the lower quality
of specialist judges are in truth perceptions about the status of different branches of law

in the eyes of some observers—say, family law versus competition law.
C. Impartiality

Impartiality describes the value that inheres in decision making that is ‘free from personal,
social, cultural, economic or institutional bias, and which fairly assesses the rights and
interests of the parties involved’.!>> Specialisation does not promote impartiality, but it
may jeopardise it in two ways. One threat is that specialist judges may be engaged on less
favourable terms than generalist judges in circumstances that raise apprehensions about
their impartiality or indebtedness to the government that appoints them. An early
Australian example was the legislative attempt to appoint judges to a specialised
industrial court for a fixed term of seven years rather than grant them life tenure, as
required for other federal judges.'>® However, the legislation was struck down as failing
to comport with the constitutional requirement of life tenure for federal judges.!>” This
avoided the aspersion that industrial judges were lesser judges than their peers, and the
perception that they were dependent on the favour of the government of the day for
reappointment. Because of the risk to impartiality, or perceptions of impartiality, posed
by such discrepancies, the Consultative Council on European Judges has recommended
that ‘laws and rules governing appointment, tenure, promotion, irremovability and
discipline should ... be the same for specialist as for generalist judges’.!>®

Another threat that specialisation poses to impartiality arises from public choice theory
and the notion of regulatory capture.> The central idea is that specialist interest groups
have an economic incentive to shape the establishment, composition, and operation of
specialist courts in service to their own interests. Special interest groups (say, labour
unions or patent attorneys) may leverage their political power to advance the appointment
to a labour court or a patents court of judges who are considered sympathetic to their
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cause. This is more easily achieved in a specialist field because it is less complex to
identify intellectual biases when the range of legal issues requiring adjudication is
narrow.'®® Once a judge is appointed to a specialist role, threats to impartiality remain.
Specialisation risks the development of ‘excessively comfortable relationships’ or
‘unhealthy cosiness’ between judges and members of a specialist Bar.!s! Similarly,
specialist judges may develop too much sympathy for repeat litigators. This has been
cited as a reason against establishing tax courts, where the court’s most regular client
would be the government agency responsible for collecting tax on behalf of the state that
appoints the tax judges.!®® The risks to impartiality may be less pronounced in some
specialist fields than others, but nonetheless they need to be evaluated.

D. Public Trust in the Administration of Justice

Public trust is a core value of judicial systems because ‘courts cannot act with effective
authority (as opposed to brute force) if those with whom they deal do not take them
seriously’.!% The system’s efficacy depends on the continued acceptance of its authority
by the community—a ‘reservoir of goodwill’ that allows people to accept the courts’
decisions, even if those decisions are unpopular. %4

The degree to which judicial specialisation affects public trust in the administration of
justice is a matter begging for empirical investigation, but the absence of evidence has
not deterred pundits from speculating about the relationship. Those assessments have
mostly been negative, not because specialisation inherently generates distrust but because
it is often associated with a range of features that create public scepticism. Where judicial
specialisation is perceived as adversely affecting just outcomes, impartiality, or some
other core value, it will also impact negatively on public trust.

Three concerns have attracted comment. One relates to the perceived loss of impartiality
of specialist judges flowing from the influence of regulators, on the one hand, and private
interests, on the other (Part 4(C)).'% Another concern relates to the ease with which
specialist courts can be dismantled or rendered ineffectual by depriving them of funds. 6
Specialist courts established in socially contentious areas appear to be particularly
vulnerable to abolition. This has been the Australian experience, where specialist labour
courts have been established on several occasions, only to be disestablished by later
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governments of a different political persuasion.'®” The vulnerability of specialist courts
to political boutades can do ‘real damage’ to public confidence in the judiciary if judges
of abolished courts are not dealt with appropriately.'® A further concern is that
specialisation may undermine public perceptions of the unity of the judiciary.!®® By
lending colour to the view that some courts are merely technical bodies, specialisation
may divorce them from the cloak of protection given to mainstream judicial institutions.

Against these pessimistic assessments, judicial specialisation may increase trust among
some sections of the public if it is perceived by court users as delivering a better dispute
resolution service. In relation to personal specialisation (Part 2(B)), the disaffection felt
by Indigenous communities towards colonial systems of criminal justice has quite likely
been improved by the advent of Indigenous courts and the involvement of community
elders in those processes. Similarly, one might anticipate that parties who appear in small
claims courts, which are instances of scalar specialisation (Part 2(C)), may have greater
trust in institutions that deliver speedy and affordable resolution of minor disputes.

E. Access to Justice

The ability of disputants to use the judicial system to enforce their rights can be affected
by geographic, economic, social, and cultural barriers to justice. Specialisation can make
these barriers higher or lower. On the positive side, specialist courts or divisions can help
build dispute resolution hubs that attract judicial business and facilitate access to justice
for domestic and international litigants. London, for example, has long been a favoured
centre for the resolution of global commercial disputes, and more recently Singapore’s
International Commercial Court has risen to prominence for commercial dispute
resolution in the Asia-Pacific region.!”® Conversely, the absence of specialist courts or
divisions can be an impediment to accessing justice—a reason, it has been said, that so
few patents cases are litigated in New Zealand.'”!

On the other side of the ledger, specialisation can negatively impact access to justice.
Small caseloads in specialised fields may mean that specialist courts can sit only in a few
locations, which might limit geographic access to the courts.!’”> Similarly, the small
number of specialist judges may mean there are significant backlogs, or that judges are
located in places that create spatial inequalities for disputants needing to access the courts.
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The strength of these effects will depend on a range of factors, including the type of
judicial specialisation in issue and the modality of achieving it.

F. Procedural Fairness

Procedural fairness relates to the quality of the procedures by which decisions are made,
rather than the quality of substantive outcomes. Its importance is reinforced by empirical
research indicating that litigants consistently value fairness of process above fairness of
outcome.'”® Procedural fairness embraces a bundle of subsidiary principles that include
adequate notice, disclosure of critical issues, opportunity to be heard, and absence of bias,
but it is a flexible notion that must be adapted to the circumstances of the case. It would
seem that specialisation in adjudication does not systematically advance or impede
procedural fairness. This is because judicial processes, whether specialised or not,
typically observe the principles that underpin procedural fairness.

Yet two observations should be made by way of gloss. One relates to procedural fairness
in problem-solving courts. Part 2(D) described how problem-solving courts, such as drug
courts, reposition the judge’s role from that of neutral arbiter in an adversarial process to
that of active participant in a co-operative venture designed to achieve the best outcome
for the defendant. In drug courts in the United States, the co-operation required between
‘judge, prosecutors, police, sheriffs, and defense lawyers’ has been criticised because ‘the
very instant “cooperation” is achieved, the protections inherent in the adversary nature of
our system are put at risk.”!7* In short, procedural fairness may be jeopardised if a judge’s
detachment from the proceedings becomes compromised by the therapeutic objectives
that the specialised court is intended to promote.'”

The other gloss relates to the impact of specialised procedures on other core values. In
practice, specialisation often leads to the development of new procedures tailored to the
specialty.!”® For example, the English Civil Procedure Rules contain a multitude of
provisions customised to areas such as admiralty, intellectual property, and estates and
trusts. These rules generally support the value of procedural fairness, but over-
proliferation of specialised court procedures can compromise other values, such as access
to justice if, say, complex rules can be traversed only by seasoned legal specialists. For
this reason, it has been proposed that specialist courts should be subject to general
procedural rules unless the distinctive circumstances require otherwise (such as rules
safeguarding the interests of children in family proceedings).'”’
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G. Recapitulation

Several observations can be made from the preceding consideration of the impact of
specialisation on core values of the judicial system. First, not all core values are equally
affected by specialisation. Thus, specialisation usually neither advances nor retards
procedural fairness because the principles that underpin that value are widely observed in
both specialist and generalist settings.

Second, specialisation pulls in both directions within any given value, advancing it in
some respects and retarding it in others. In relation to just outcomes, for instance, how
should one weigh the benefits of consistent decision making against the cost of
intellectual isolation that makes consistency more likely? Unless there is an accepted
metric for measuring the strength of opposing forces, it is difficult to say where the net
impact lies.

Third, specialisation can impose trade-offs among core values. Thus, division of labour
promotes cost effectiveness by enhancing productivity through the repetition of
specialised tasks, but it simultaneously detracts from public trust by undermining
perceptions of the unity of the judiciary and by exposing specialist courts to the risk of
external influence or abolition.

Fourth, nearly all the critique of judicial specialisation, positive or negative, springs from
the twin assumptions that specialisation is material specialisation and the mode for
achieving it is structural (especially through the establishment of stand-alone courts).
Once we retreat from these confining assumptions, the calculus changes but in ways that
have not yet been thoroughly examined in the literature.

Finally, some of the disadvantages of specialisation can be tempered by intelligently
choosing how it is implemented. For instance, specialist courts need not jeopardise
impartiality if they are made to look like generalist courts, with the all the usual trappings
of independence.'”® In the next Part, I take up the question of how to optimise
specialisation in adjudication.

5 Optimal Models of Partial Specialisation

To this point, I have argued that there are many kinds of specialisation in adjudication
(Part 2), expressed through different modalities (Part 3), and that these variations have
disparate impacts on core values of the judicial system (Part 4). This Part seeks to resolve
these tensions by examining how specialisation can be optimally crafted to advance the
core values while mitigating negative effects. What follows is not an exhaustive account
of all possible arrangements but a selection of the most desirable. What they have in
common is that they are examples of partial, or hybrid, specialisation. In considering how
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they might be implemented in practice, account must be taken of the circumstances of
each court, including its structures, personnel, and jurisdiction.

A. New Courts, New Divisions, or New Panels?

Any polity that is minded to establish a specialised field of adjudication is typically faced
with a choice between creating a new court, a new formal division within an existing
court, or a new panel or list within an existing court.!” These are the most common
structures, but it is better to regard them as three points on a spectrum because each can
be attended by detailed characteristics that have commonalities with their alternatives.
International practice varies widely on this issue, as was illustrated by drug courts in
Australia, where different states have chosen different paths in relation to the same
criminal subject matter (Part 3(A)). All three structures offer the principal benefits of
specialisation, such as economic efficiencies that come with division of labour, improved
consistency in decision making, and aiding the development of a coherent body of
jurisprudence, but they engender different costs.

Consider, first, the choice between establishing a new stand-alone court or a new division
within an existing court. In the case of a new court, the core value of cost-effectiveness
might be adversely affected by the financial burden of establishing new buildings,
libraries, registries, and staff; as well as by the need to manage fluctuating caseloads
within the confines of a separate institution that lacks capacity to shift judicial labour and
court resources in response to unexpected surges or declines in demand. The
establishment of new courts may also lead to jurisdictional boundary disputes, which are
absent when specialised cases are retained within the one court. Similarly, impartiality
might be more at risk with a new specialised court because there is greater danger of
regulatory capture when compared with judges appointed to a division of an extant court,
who operate as part of a larger team with an overarching judicial culture. An argument
can also be made that a new court faces greater challenges in supporting just outcomes
because of heightened intellectual isolation from mainstream courts and fewer safeguards
regarding the quality of appointees. On the latter point, judges appointed to generalist
courts are likely to be assessed against general appointment criteria without regard to their
potential assignment to specialist divisions. On balance then, interiority appears to
minimise the costs of specialisation.

The choice between a new court division and a new panel or list is harder to assess. A
panel suggests a degree of concentration, with cases in a particular subject area being
assigned to a small group of judges, and only to those judges (Part 3(D)). But it is not
necessarily accompanied by narrowness, since judges who sit on, say, a competition panel
may also hear other cases within the court’s general docket. This flexibility can affect
both the benefits and costs of specialisation. If a panel judge has a sizeable non-specialist

179 Glazebrook (n 116) 548-9, proposing a panel model for intellectual property cases in New Zealand.

36



caseload, the dangers of intellectual isolation may be lessened (thus improving just
outcomes), but at a cost to consistency in decision making in specialised cases (thus
impairing just outcomes). Firm conclusions are difficult to draw because much will
depend on how the detailed arrangements are implemented in practice.

B. Concurrent Judicial Roles

Another dimension of optimal model building concerns how, and how much, specialist
judges interact with other judicial officers. Separation reinforces the notion of their
specialisation; integration reinforces the unity of the Bench in interpreting the entire
corpus of law. In the comparator countries, a balance has been found in disparate
arrangements that give judges a ‘varied legal diet’.'®" One internal arrangement,
mentioned above, is for judges who sit on specialised divisions or panels to be rostered
on other cases within their own court’s general docket. The success of this arrangement
depends on the administrative processes by which judges are allocated to cases by their
head of jurisdiction (Part 3(C)).

A second, horizontal, arrangement to alleviate the narrowness of some specialist courts
is for their judges to be cross-appointed to a generalist court, or to be authorised by statute
to sit on a generalist court.'8! In Australia, judges of the New South Wales Land and
Environment Court may sit as judges of the separately constituted New South Wales
Supreme Court, and vice versa, for a particular period or in relation to particular
proceedings.'®? This was put in place to ‘encourage the sharing and transfer of expertise,
knowledge and skills between these two courts’ for the benefit of judicial officers, court
users, and the court system at large.'®* Although modest use is made of these provisions,
they can work smoothly because the two courts have coordinate authority, with their
judges having the same rank, title, and status. '3

A third, vertical, arrangement has salience for hierarchical specialisation because it
enables judicial resources to be shared across court levels. One instance of concurrent
trial and appellate roles is where intermediate courts of appeal are regularly constituted
from the pool of trial judges sitting in rotation or in a hybrid format comprised of some
permanent judges of appeal sitting with some trial judges (Part 2E). Another instance is
where similar arrangements are made ad hoc. In New Zealand, judges of the High Court
can sit in the higher Court of Appeal, on the joint nomination of the heads of both courts,
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for a specified case or a specified period, allowing the near-concurrent exercise of original
185

and appellate jurisdiction by High Court judges.
These arrangements facilitate specialisation in a manner that advances the core values of
the judicial system. Mobility of judicial labour can promote access to justice by bolstering
the number of judges available to specialist courts or divisions, thus minimising court
backlogs (a matter that also goes to cost-effectiveness). It can promote impartiality by
reducing the risk of regulatory capture because the membership of specialist courts
becomes more fluid. Mobility of judicial labour also has salience for just outcomes
because it reduces intellectual isolation—exposing specialist and generalist courts alike
to each other’s ways of thinking—while also encouraging jurisprudential development
that is consistent in values, principles, and rules across the legal system. And public trust
in the administration of justice is promoted by the perception of greater judicial unity and
the reduced susceptibility to external influences that might otherwise threaten the judges’
responsibility to decide cases without fear or favour.

C. Consecutive Judicial Roles

The previous section examined how the judicial diet can be leavened by concurrently
assigning non-specialist cases to specialist judges. A conceptual alternative is to do this
sequentially. The central idea is that judges might take on specialist roles for limited
periods of time—say five years—before returning to general duties or to a different
specialisation. An example of this arrangement is Daniel Meador’s advocacy of rotating
appellate panels on the United States Courts of Appeals, where each panel would focus
on a narrow band of cases, defined by subject matter, until such time as the judges are
rotated to cases of a different ilk.'®® More recently, the Consultative Council of European
Judges stated that ‘judges should be entitled to change court or specialisation in the course
of their career’, moving from specialist to generalist duties, or vice-versa. The Council
considered that mobility provides judges with more varied and diversified career
opportunities, which fosters development of case law.'¥’

Temporal rotation is a means of negating some of the adverse consequences of
specialisation by adopting a partial model, at least when the judicial system is viewed
over the long term. Regulatory capture and intellectual isolation are mitigated by the fact
that judges move on periodically.!®® The notion that judges may serve in different
capacities during their office supports an ethic of generalism, to which many judges

185 Senior Courts Act 2016 (NZ) s 48; Butler (n 99) 104.

186 Daniel Meador, ‘A Challenge to Judicial Architecture: Modifying the Regional Design of the US
Courts of Appeals’ (1989) 56 University of Chicago Law Review 603; discussed in Stempel (n 110)
115-20.

Consultative Council of European Judges (n 8) 5.

188 Glazebrook (n 116) 553.

187

38



aspire. It also promotes public trust in a judicial system administered by a body of
proficient but interchangeable judges.

However, periodic rotation may also limit the benefits of specialisation. The cost-
effective advantages of division of labour may be muted by the circumstance that, as some
experienced judges are rotated out of a specialisation, others are rotated in to start anew.
For the same reason, consistency of decision making may be put at risk until judges settle
into a stable pattern of adjudication in a specialised field that is new to them. The size of
these impacts will depend on the details of implementation, including the interval
between rotations, the proportion of judges rotated, and whether the interchange is
implemented for individuals or larger cohorts.

D. Specialisation at Trial, Generalisation on Appeal

Writers have observed that specialisation delivers asymmetrical benefits, depending on
the level of the court hierarchy, and that adjudicatory structures should reflect this
difference.!®® The greatest gains from specialisation are likely to arise at the trial level
where familiarity with detailed subject matter, special procedures, expert witnesses, and
a specialised Bar can deliver efficiency gains. By contrast, at an appellate level (unless
the standard of review requires a hearing de novo),'® the focus is more on abstract
questions of law than on findings of fact. Here, non-specialisation can offer quality
control, including the benefits of cross-fertilisation of ideas from other areas of law.

This understanding is reflected in the architecture of many common law judicial systems.
In Australia, appeals from the specialist New South Wales Drug Court go to the state’s
generalist Supreme Court sitting as the Court of Criminal Appeal.!®! In Canada, appeals
from the specialist Tax Court go to the generalist Federal Court of Appeal.'®? In England,
appeals from the various specialist civil courts that sit within the High Court go to the
generalist Court of Appeal, albeit to its civil division.'”> And in New Zealand, appeals
from the specialist Employment Court go to its generalist Court of Appeal.'**

Such arrangements, which are plentiful, reflect the common wisdom of specialisation at
trial and generalisation on appeal, but they are not universal. There are examples of
specialisation at trial and on appeal.!®> And there are perverse examples of generalisation
at trial and specialisation on appeal. For example, in the United States, intellectual
property disputes are heard at first instance by the generalist federal district courts but
appeals go to the Court of Appeals for the Federal Circuit (known as the ‘Federal
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Circuit’), which is an intermediate court of appeal primarily specialising in intellectual
property matters.

The mere existence of divergent state practices does not undermine the normative claim
regarding the desirability of specialisation at trial and generalisation on appeal. Indeed,
the inverted arrangement in the United States has provoked numerous calls for structural
reform, including diversifying the caseload of the Federal Circuit or establishing a
specialist federal trial court in intellectual property matters.!”® However, the variety of
arrangements does highlight the difficulty of weighing the often-competing values that
judicial systems are intended to serve in relation to specialisation. The unusual
arrangement in the Federal Circuit was a (successful) legislative attempt to improve
consistency in appellate decision making in intellectual property matters, in service to the
value of just outcomes. "’

E. Utilising Non-judicial specialists

The final model for optimising the benefits of specialisation concerns the way courts
utilise specialists to supplement the judicial process, thereby lessening the need for judges
to master various specialisations. For hundreds of years, judges have used expert
evidence, called by the parties, to decide facts at trial,'® but the model proposed here
concerns the proactive use of specialists by courts themselves. This comes in many guises,
of which the use of assessors and referees is discussed below. They are of greatest value
in disputes that require the sifting of large volumes of complex facts, such as maritime
collisions, salvage, building disputes, and competition cases.'”

One way courts can import specialisation is by exercising the power to appoint
independent assessors to advise the judge on technical issues related to matters before the
court. Assessors are persons who, by virtue of some special skill, knowledge, or
experience that they possess, sit with a judge during judicial proceedings to answer
questions that might be put to them by the judge on the subject in which they are
experts.??’ They are present as advisors to the judge (often, as private advisors), and
unlike expert witnesses, they ‘are not called by the parties, are not sworn, and cannot be
cross-examined’.?°! While it remains the judges’ duty to make their own determinations
of fact and law, the input of qualified experts can be highly influential.
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The practice of appointing assessors has a long lineage in England. In admiralty cases, it
can be traced to the early 16th century, and to this day the 31 Elder Brethren of Trinity
House (incorporated under royal charter in 1514) act as advisors to the Admiralty Court
on matters of nautical skill and seamanship.??? Despite use in such cases, the power to
appoint assessors is not limited to admiralty. Statutes authorise the appointment of
assessors or advisers across a range of English courts, regardless of subject matter.?*
Similar powers can be found in some courts in Commonwealth countries, although their
usage varies. In Australia, assessors have been embraced in patents cases and native title
cases,’** and in Canada they have been widely used in admiralty cases.??> However, some
senior judges believe that the complexity of modern litigation leaves scope for expansion.
Lord Bingham once lamented the ‘professional neglect’ of English judges in using
assessors beyond the field of admiralty, due to their ‘temperamental reluctance’ to depart
from the traditional adversarial format of proceedings.?® And Justice Allsop has opined
that the use of assessors in Australian competition cases would be of ‘great utility’,
although there is presently no power to do so.?"’

Another way courts can import specialisation is by exercising the power to appoint
independent referees. This is a more significant interruption to the ‘traditional adversarial
format of proceedings’ because it involves removing the whole or part of a proceeding,
or particular questions, for inquiry and reporting by a referee. Once a written report has
been prepared, the court may adopt, vary, or reject it in whole or part. The referral remains
subject to court supervision and control, but its practical effect is to delegate much of the
labour involved in sifting complex or technical facts to this form of ‘special trial’.

As with assessors, the use of referees also has a long pedigree in English courts. From the
mid-18th century, the English Court of Chancery often referred disputed issues of fact to
court officers or experts especially selected for that purpose, and in common law courts
this practice was given a clear statutory footing by the Supreme Court of Judicature Act
1873 (Eng).?*® Versions of this ‘new procedural [tool] for the trial of issues or of whole
cases’2? spread to many colonial courts in the days of Empire and can be found in much
court legislation today.?!° In contrast to assessors, this facility has been widely used in
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building and construction list but it is said that, due to the generous use of referees, judges
have not heard the factual basis of building cases for many years.?!! Apart from the
economy of judicial labour achieved by using referees, the practice offers courts the
benefits of specialisation, beyond the judges’ expertise, in complex and technical areas
of litigation.

6 Conclusion

This essay began by noting the great legal reforms of the late 19th century that brought
about the centralisation of justice in England and the amalgamation of courts through
which justice was delivered. Yet, there is ample evidence of the subsequent fragmentation
of that system through the creation of a large array of specialist courts. This empirical
observation applies equally to many countries in the common law world, and the pace of
fragmentation shows few signs of abating.

These changes reflect the circumstance that the ‘burden of knowledge’ has taken society
ever further from the Renaissance ideal of a ‘universal man’ who can know all things.
Specialisation in adjudication has enhanced the judges’ command over the mounting
volume and intricacy of statute law and case law in complex societies. But many judges
have not relinquished the view that adjudication requires law to be understood as an
integrated system of principles and rules, best achieved through an ethic of generalism
rather than specialism.

In this essay, [ have sought to demonstrate that, whatever one’s political or philosophical
disposition, specialisation is already deeply entrenched in contemporary judicial systems.
Many accounts of specialisation focus solely on subject matter, but specialisation extends
along other axes to include personal, scalar, functional, and hierarchical dimensions.
Moreover, specialisation is achieved through many modalities. New structures (whether
as new courts or new divisions of courts) may be the most common, but specialisation is
also effected through personnel, administrative, and jurisdictional modes. Thus, when
viewed through a wider lens, modern judicial systems are saturated with specialisations
of one kind or another.

The interactions between different types of specialisation and the modalities for achieving
them lead to complex patterns of specialisation in real-world courts. Consider, for
example, the contrasting circumstances of the United Kingdom Supreme Court and the
Tax Court of Canada.?'? Whereas the Supreme Court demonstrates one predominant type
of specialisation (hierarchical) because it only hears appeals, the Tax Court demonstrates
several types—material (cases relate to federal tax law), scalar (there is a simplified
procedure for small value claims), and hierarchical (it is a trial court). Yet both courts
utilise similar modalities for achieving their type of specialisation. They rely on structure
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(both are stand-alone courts), personnel (their judges become specialists in appeals and
tax matters, respectively), and jurisdiction (statutes define the narrowness and
concentration of their caseload). Moreover, the Supreme Court utilises the administrative
modality insofar as case allocation reflects the justices’ areas of prior legal
specialisation.?!® These patterns deserve more analysis than they have attracted to date,
and a valuable direction for future research would be to map these interactions in order to
distil trends across time and space.

The important question for judicial systems is not whether specialisation is good or bad,
because it is often both. The important question is how to harness the benefits of
specialisation while minimising the costs. I have argued that this should be done by
assessing the pros and cons of specialisation by reference to the core values of the judicial
system, and asking how specialisation affects cost-effectiveness, just outcomes,
impartiality, public trust, access to justice, and procedural fairness.

Measured against these yardsticks, specialisation is usually optimised when it is delivered
in a partial or hybrid form. Some practical measures to achieve this include using new
divisions or panels rather than stand-alone specialist courts, giving specialist judges
concurrent or consecutive roles that diversify their judicial diet, focussing on
specialisation at the trial level while maintaining generalisation on appeal, and co-opting
non-judicial specialists such as assessors and referees to complement the judicial process.
There is wide scope for further research about how specialisation can be optimised for
particular judicial systems, taking into account the types of specialisation and the
modalities through which it is achieved in contemporary judicial systems.
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