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COMPLIANCE, THIRD PARTY
PAYMENTS AND THE THREAT TO
THE NRL SALARY CAP

David Thorpe*

Recent breaches of the National Rugby League salary cap by the
Melbourne Storm have provided a unique, if incomplete, insight into
aspects of salary cap systems in respect of the restraint of trade
doctrine. Using these breaches as a backdrop, this paper considers
the sustainability of salary caps, in particular that of the NRL, under
the restraint of trade doctrine in reference to issues of compliance
and third party payments to suggest the possible demise of the NRL
salary cap regimen.

Introduction

A sporting organisation has always had a good argument to put before a court
of law should a challenge be made under the restraint of trade doctrine to
its use of a salary cap: ‘the maintenance of an even contest between teams
to sustain public and media interest’.! This paper suggests that whilst this
argument remains valid, concessions to the salary cap regime permitted by
National Rugby League, rather than diminishing the possibility of legal action,
may in fact precipitate it.

This paper also argues that recent revelations of salary cap avoidance by the
Melbourne Storm Rugby League Club indicate a system unable to further the
legitimate interests of the parties necessary to justify a restraint of trade in law.

The legitimisation of third party sponsorship and the apparent ease of avoiding
detection threaten not the objects of the salary cap but its capacity to meet
those objects and in so doing invites legal challenge under the restraint of trade
doctrine. ’

The restraint of trade doctrine — proof and evidence

No two cases under the restraint of trade doctrine are identical. There is merely a
principle of reasonableness under which each case is determined on the pertinent
facts adjudged according to the paradigms of the day. As Lord Wilberforce
comunented:

" David Thorpe, Lecturer in Law, University of Technology Sydney.
' Buckiey v Tutty (1971) 125 CLR 353 at 377.
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The doctrine of restraint of trade is one which has throughout the
history of its subject matter been expressed with considerable

generality, if not ambiguity. ...

The doctrine of restraint of trade is one to be applied to factual
situations with a broad and flexible rule of reason.?

As Heydon points out, ‘jgsues related 10 reasonableness are decided on evidence
_*3 Evidence of reasonableness, anlike the obvious guilt of a motorist who
goes through a red light, depends on the circumstances of the case. As no two
circumstances are the same, TECOUISE to factual precedent is of limited value;
an inherent problem for those attempting to predict how the restraint of trade
doctrine will apply in any given case. “Were this not 50, 2 restraint found to be
unteasonable within a particular firm would see all restraints across that firm’s
industry struck down. This is simply not the ¢ase. For example, the drafi system
declared unenforceable in the rugby league case of Adamson does not mandate
that the draft system operating in the AFL should, if it were challenged, also be
declared void - there are unique factors to be argued.

Previous cases may provide principle but they cannot give definition asto how the
doctrine of restraint of trade is to be applied in any single case. One, therefore, is
continually drawn back to the broad principle proclaimed by Lord Macnaghten
in Nordenfelt - all cases are decided according to a test of reasonableness as it
applies to the parties and the public.* In fact Lord Macnaghten’s statement is
not a test in the sense of a known quality or quantity which must be proven — it
is more the proclamation of 2 maxim where no dictate is piven other than the
restraint must be reasonable. Each fact and the era in which it oceurs bears upon
the calculation of reasonableness; the permutations aré mary such that the most
that can be said, as one fact varies alongside other unyielding facts, is ‘perhaps’,

‘possibly’ or ‘probably’.

This much is affirmed by Justice Hill’s assessment of the restraint of trade
docirine in Adamson v NSW Rughy League (trial) where, after quoting Lord
Macnaghten in Nordenfelt and referring to a number of cases, his Honour stated,
“These cases, while having a commonality of context, do no more than apply

e ————

* Ecso Petrolein v Harper’s Garage (Stourport) Lid [196711 AlLER 699 at 728.

3 ID Heydon, The Restraint of Trade Doctrine, 3 ed, LexisNexis Butterworths, 2008 at 41.

4 In Nordenfelr the House of Lords formalised a sest of reasonableness into the restraint of trade
doctrine. This test is recorded in the oft quoted statement of Lord Macnaghten: “All imterference
with individual liberty of action in trading, and ail restraints of trade of themselves, if there is
blic policy, and, therefore void, That is the peneral rule. But there

nothing more, are contrary Lo Py
are exceptions. ... IU1S sufficient justification, and indeed, it is the only justification, if the restriction

is reasonable — reasonable that is, in reference to the interest of the parties concerned and reasonable
in reference to the interests of the public.’™ Nordenfelt v Maxin Nordenfelt and Ammunitior Co Ltd

11894] AC 535 at 563.
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familiar principles and illustr i
mili ate the difficulty ... icati
principles to the fact of a particular case.’ / of the applicution of these

Zso tl(o)c;;fgagy geasonable a restraint of trade must be, ‘so framed and so guarded
ord adequate protection to the party in whi it is
2 to afford adeduate e party in whose favour it is imposed ...’
s that necessary to protect th iti i
; e legl
covenantee the restraint is unenforceable. gitimate nteressof the

In considering the ade i
. quacy of protection a court must i
object the restraint is seeking to protect: st lookcto fhe fnterest or

Lt; El:; -restr}?int 1fs to secure no more than ‘adequate protsction’ to the
in whose favour it is imposed, it be
: : : comes necessary to consider
1;1 h?aﬁh partlcl‘llar case what it is for which, and what it is against
ch, protgcflon is required. Otherwise it would be impossible to
pass any opinion on the adequacy of the protection.”

It is within the above context th i
‘ at the National Rugby League (NRL
specifically, and salary caps in general, must be considerf:%l‘-.l )salary cep

Salary Cap Systems

A A . .
thesa:;rgrmci:lp ;5 utilised b)'( major sporting organisations to place a limit on
e s o (r:noney their clubs may devote in salary to the provision of
oA 01;::{ ¢ :r.nmo{liﬂ]); salarly caps also include less obvious means of player
, signed by a club to avoid the salary limi
e : y limit, such as th
who is ‘employed’ as a barman or cellarman for the licensed club.® e plaver

;fjl;z sasliaé% r;:ga;;nu;;:;lfy tl}ce NRI;1 is typical of this form of trade protection.’

_ contract, the player is bound by the sal ing

from time to time within that 5 ) it to the jartdiction of
: . port and agrees to *submit to the jurisdicti

21;(1 ;oxlglfa{ly :J:’Olth the decisions and determinations of ... the Salaf’y Ca; Aﬁgizﬁ'

o :1 o lt,h Undfar the NRL regime, a club is limited to paying a salary of

. r the 25 highest paid players at each club.!' Whilst $4.1m equates to

: Ad )
h "fsn;zo;;:})cf' g{f{;ﬂ gvh}:’;el:a g::i;};g%{i‘s }f_l]tgby League and Others (1991) 100 ALR 479 at 497
Eemain o n of Hill J was overturned, his Honour's specific comments
Nordenfelt v Maxim Nordenfelt Gun i
andA i
f{erbe,-; e aoualby [1016.17] Asu e ;{:Jr;umnon [1894] AC 535 at 565 per Lord Macnaghten;
. ;;-:z';rber: Mﬁrrishv Saxelby [1916-17] All ER 305 at 316
r example, the NRL states: “The basic guide is that.' i
) L stal if a player is ivi
l:ézrser;.l tas, ;way of inducing him to play for the Club, then that mozey wi;fgzl;';glgu&?inﬁlytr?—og l?m)’
( 'fhe IEIpE.{szv\;w.rcllrl.cc)rm’t‘u‘llm_ﬁ‘refe:re:r_lcc:?f:ntre fsalarycap/tabid/10434/default.aspx o
1990 1o 1;’1' \:(:v ;cilertli : :;1;:}; l;:a)a vf.‘rnh its inception in 1998. The NSWRL iniroduced asalary cap
R K nrl. rihg/referencecentre/: i
e et sector 31 ntre/salarycap/tabid/[ 0434/default.aspx

U Facts available at NRL website; hitp:
iy site; httpJ."www.nrl.com/nrlhq.’referencecentre.fsalarycapltabid.’ 10434/
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a figure of $160,000 per playet, better players are _paid conslidera:gleys;rzolr; t\};ﬁ;ﬁ

i ies. The club itself has discretion as to how .

journeymen or rookies '  disc e e one
ivi hat is a ‘Zero sum game,

be divided berween players and, in W :

pTay;r is paid the less that is available to other playgrgbg secolnd etl:rosila::i?; ctz;.lz
1 d an additional $350, on player

provides for each club to spen 8350000 00 B8 et also pay

top 25. Betier players attract larger fees, meamng 0, ! :

t(t)lgse of lesserIt)alent, wilt quickly exceed the salary cap if it attempts 0 acquire

the services of too many Virtuosos of the game.

Information flowing from breaches of the sal(:ia}'y cap bz L}:ﬁql“fi{;,erc:::ctti&:ee
i ves

Melbourne Storm recently reported in the media, gi '

inteo the effects of a salary cap system. As sucfh, the NRL salary cap will feature

in discussion throughout the remainder of this paper.

Salary caps and the legal state of play

Bearing in mind that under the restraint of trade doctrine ea;h case dls; ::ﬁiﬁaﬁ;
i d provide backgroun

ts own facts, two cases have touched upon an :

:Zp \;ssue: Johnston v Clifionville Foothall and Athletic Club'"® and Adamson

and Others v New South Wales Rughby League.?

Salary caps are often justified on grougds of preve.ntmg ﬁ;:arcllc?l:l;; ed?:;z%:tr;%
interclub competition in acquiringcg?ymg.;;ag; t;l;z;sl ﬁﬁf ;Aihlz tri:c e
by the covenantee in Johnston v Cliftonvi hler ma}.dmum
i t of a salary cap but a near equivaient, a
i;itil?f\::zzeézxisf.rg).t‘}slalohnston, ig coﬁtr:lwe_ntion of Irish Footbjalfl Le;aigt;llz
(IFL) directives signed for a higher than per:'msm‘ble salary. l\lliu'rray ndztgtemy
lmitation o be a restraint of trade: “The mf?xmjmm wage regu ah‘o;l ;11 N
interferes with the plaintiff’s fiberty of action In trading, Viz- W1.t is L > toyhis
negotiate the basic matter of the payment he is to recewedfor h}st:eii'svxfrom me
ramplloyer.“6 Of course, recognition that a rc?stramt of trade fmsﬁ St, o
covenantor’s perspective in secking to have it removed, merely a 1ir p-

The TFL sought to legitimise the wage restraint on th; ba;is tihz:;c, 1?7 f;‘;z;’io:;z];l
s financial difficulties for the clubs. .
on wages would lead to serious : r e
i i i he TFLs claim, Murray J citing
though, insufficient evidence to support .
nee‘zigto supply ‘a general survey of the finances of the clubs in the League and

e
2 v Clifionville Football and Athletic Club [1984] 1 NL9. ]
1 jﬁ::l:?;; anilfOrhers v New South Wales Rugby League and Or}Lers E;?Q‘I:; 133;5.:;];32
(Adamsa‘n}; {he case deali primarily with an internal player draft where the salary cap
an adjunet to the draft. )
: Clij ille Ft nd Athletic Club [1984]1 1 NI 9. _
\“‘ fﬁ:‘ﬂ:; c‘as l:i'fgg;‘::iet\i‘;grfgfiﬁ the NRL competition does not mandate specifically how much
an individual player may be paid, provided 1h§ total wage 1s bellgxlv gthe: ;:(a}p.
16 Johnston v Cliftonville Football andAlhlelt_c Cilub [1984] 1l e at 21-
V1 Johnston v Cliftonville Fooiball end Athletic Club [1984] at2l.
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an expert opinion based on that survey’ as to how the clubs would, but for the
restraint, face financial ruin. Had the IFL been able to supply such information,
assuming it furthered its case, the restraint could have been declared reasonable.
As qguestions of fact vary between cases, it must again be emphasised that a
bad restraint in one case does not necessarily indicate unreasonableness where

a similar restraint is imposed within the same or a related industry — at best a
finding is indicative only.

The case of Adamson v New South Wales Rugby League concerned the introduction
by the League of an internal draft system, a non-economic restraint, to operate
simultaneously with the then existing salary cap. The draft provided for a club,
in reverse order to where it finished in the previous year's competition to choose
players ‘coming-off contract’ to play for it in the upcoming season (the last teamn
to have first choice, the second last team to have the second choice — in descending
order until all players were cleared from the draft). The purpose of the draft was
to “prevent the stronger clubs from obtaining the services of an unfair proportion
of the better players at the expense of the weaker clubs.’'® The greater object was
based on the proposition that, ‘public support and the opportunities for players
to develop and employ their skills both depend upon the League continuing to
conduct the competition between evenly matched and financially viable clubs.¥?

Although dealing obliquely with the salary cap, the question of reasonableness

in Adamson was not put in issue by the parties. On the contrary, reasonableness
was assumed:

The validity was assumed by all parties. 1 have no reason to think
that the rules may be invalid — I have not considered them; but I
would not wish to pre-empt the decision of this or any other court
which may need in the future to deal with these rules.”

Given that the salary cap was not considered by the court and with due regard
to the assumption of validity, the case can be of little precedent value.”
Nonetheless, within Justice Wilcox’s judgment in Adamson is a statement of
some import to the present discussion: “... it is self-evident that, if salary caps
are set at levels which clubs can in fact afford and are obsérved, spending
within those limits wiil not threaten the clubs’ viability.’? Whilst one would
not wish to extrapolate too much from his Honour’s comment there is worth in
18 Adamson ALR at 325.

19 Adamson at ALR 325.
B Adamson at ALR 324.
1 1t is difficult to see why the salary cap was not challenged by the players in Adamson; perhaps
the players thought it tactical to accept one form of restraint as the price for relieving the burden of
a more pernicious restraint; the draft. [t is less likely these marketable piayers thought the financial
interests of the game should take precedence over their own. Alternatively it may well be that

some players recognised a form of restraint on salaries was necessary for the betterment of the
competition.

2 ddamson at ALR 347 (emphasis added).
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noting the requirement of ‘affordability’ and the .neccssi‘ty that clul}; (()12?3?;
the salary cap arrangement. Whete a salary cap 18 too high tobe a tc;lr N
is not observed, it is ineffective in redistributing talented players taro

. " . Cr i was
the various clubs and will not achieve the legitimate -mterest ?r :hﬁlﬂ: v';h :
intraduced rendering it unsustainable under the restraint of trade doC .

theme of ‘cbservance’ is discussed in detail below.

‘What is the cost of salary cap protection to individual players?

must take into account the impact of a re_s'frairg
case the players in the NRL competition.
ers the income of those players who would,

but for its imposition, command higher salaries in a freely operating lrnarket.
Rather than being established by the forces of supply and der'nand a s(? ary c?;
permits premium players to be supplied to the market at a discounted price

produce an artificially induced windfall benefit to the cov;arla)ant;e. V\éfha’;e;;; ;‘1;;
i i iti the effec
supposed advantage In enhancing competition between chubs, R

restraints, as Ross described it, ‘represents & signiﬁcgnt transfer of w;h o
players to ¢lubs’. Buti also notes several other detriments to trade inheren

salary cap systems:

The question of reasonableness
upon the covenantor, in this
TFinancially the salary cap low

. one could reasonably argue that a salary cap system, n‘lchre;:ltl-y
at least, interferes with a player’s right to freely deteanmeht te?:
employer, coach and team-mates and affects rerr:}meran(ln 1 {1 1
able to be earned. For example, a club may m?ed to cujc—off a player
from their list because of salary cap restrictions, .forcmg that player
t to play fot. Further a person

to move to a club that they prefer no

may not freely be able to obtain the salary they wish because of

salary cap restrictions.®

Whilst the financial impact of a salary cap is predictable ina general sense, there

is difficulty in gauging the true market value of anfathlekt)e-in anzr ;lf‘ogeg:zi
i ablis!
i ces prevent a true market price 1rom eing €3
S e g e cise dollar cost of a salary

i judgi . As such, the pre
a view to adjudging reasonableness ,
cap cammot be accurately calculated. Nevertheless, recent breaches of the NRL

salary cap by rugby league club the Metbourne Storm givc? some inditc):a’cior;1
of the financial cost to star players under a salary cap regimen: The breac
by the Storm was originally ... estimated to

be in excess of $1.7 million over
five years, around $400,000 in 2009 and with a projected breach of $700,000

B Nordenfelt at 565. )
2§ F Ross, ‘Player restrain

iew, 2004-2005 at 50. )
ﬁe\;z\egmi +Galary Caps in Professional Team Sports: an Unreasonable restraint of T

Jowrnal of Contract Law 130 at lexisnexis 5.

ts and Competition Law throughout the World', 15 Marg. Sporis L
rade’, {1999) 14
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in 2010°.% In fact a report by accountants Deloitte suggests a breach in the
amount of ‘$3.17 million dollars over five years.’” Some media say the excess
was spent on ‘Melbourne’s “big four” — Billy Slater, Cooper Cronk, Cameron
Smith and Greg Inglis.’®® I the amount by which the salary cap was exceeded,
say $700,000, were paid to these four players each would receive, above their
reported salary, $175,000, This amount may serve as a rough estimate of what
some players would receive in the absence of salary cap price controls in the
NRL - of course the Storm club was not forced to compete against other suitors
in a free market; a factor which would ordinarily be expected to advance the
wage beyond $175,000.% '

Under the Nordenfelt test, securing the legitimate interests of the covenantee
must be considered alongside the interests of the covenantor. ‘... covenants
must pass the test of reasonableness, that is to say, they must be reasonable in
the interest of both parties.® In respect of high profile players in the NRL rugby
league competition, a loss of wages of the $100,000 to $175,000 range will
arguably tend towards an ‘unreasenable’ impost. Losses in income to particular
players are, though, only one side of the argument; the other is whether the salary
cap can be justified as a form of restraint protecting the legitimate interests of
the sport.

Justifications for a salary cap

In order to be enforced a restraint of trade must provide ‘nothing more than
reasonable protection against something which (the covenantee) is entitled to
be protected against’.®® The covenantee sporting organisation {or the teams in
a competition) will need to show that the restraint in question, a salary cap, is
both reasonable in its scope and an interest to which an entitlement to protection
attaches.

Co-dependency and competitive balance

There is wide recognition of a co-dependency between teams which, despite
being on-field competitors, require matches between them to be evenly balanced

% NRL Website: http:/fwww.nil. com/mews/news/newsarticle/tabid/1 0874/newsid/ 58359/melbourne-
storm-breach-nrl-salary-cap/default.aspx. April 10, 2010,

7 NRL Website: http://www.nrl.com/nrlhg/nrlhgnews/nilhgnewsaticle/tabid/10871 /mewsid/59433/
official-release-nrl-responds-to-deloitte-report/default.aspx. 15 July 2010.

% Adrian Proszenko, The Sun-Herald July 11, 2010 at 70.

»  Similarly, many good players thrust onto the market could keep the additional price below
$175,000. In response to the breaches the NRL stripped the Melbourzne Storm of the 2007 and 2009
Premiership titles, the Minor Premierships of 2006-8 and its 201 0 competition points.

3 Potrofina (Gt Britain) Lid v Martin and Another [1966] Ch 146 at 179 per Harmon LJ.

N Herbert Morris v Saxelby [1916] 1 AC 688 at 700; the statement made in respect of ‘employers’.
% <t has been authoritatively said that the onus of establishing that an agreement i3 reasonable
as between the parties is upon the person who puis forward the agreement, while the onus of
establishing that it is contrary to the public interest, being reasonable between the parties, is on the
person so alleging.” Esso v Harper s Garage per Lord Hodson at AC 319,
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d media interest in their sport. According to Dabscheck
and Opie, ‘unlike other areas of economic life sporting contests require the
cooperation of competitors to create a product — namely, & game; or more ofter,
a series of games in a league. If the league is to generate interest, and enhance
its income-earning potential, it needs to maximise the uncextainty of the results
of any game or contest. Uncertainty excites fans, sponsors and broadcasters;
predictability turns them away.’® As much was accepted in Buckley v Tutty:

to sustain public an

Tt is a legitimate object of the League and of the district clubs to
ensure that the teams fielded in the competitions are as StTong and

well matched as possible.”!

Neale commented simitarly: ‘receipts depend upon competition among the
_teams ... for the greater the economic collusion and the more the sporting
competition, the greater the profits.” In the ‘peculiar’ economic interdependency
of sporting teams is found the base rationale for the nse of a salary cap — the
need to create and to sustain competitive balance between the teams within a

given competition.

This broad economic foundation is refiected in the specifics of the NRL rationale
which is said to ‘serve two fanctions™

for the incarporation of a salary cap,

The first is to assist in ‘spreading the playing talent’ so that a few rich

clubs cannot simply out-bid poorer teams for all of the best players.
The NRI. believes that if a few clubs were able to spend unlimited
funds in such a way, that it would reduce the attraction of games 1o
fans, sponsors and media partners due to an uneven competition.
Allowing clubs to spend an unlimited amount on players would drive
some clubs out of the competition as they would struggle to match
the price wealthy clubs could afford to pay.*

There seems little doubt that the commercial interests of professional sport
are furthered where close scores generate uncertainty and excitement in the

spectator base. Competitive balance is then, a legitimate interest of protection.

Having established competitive balance as
necessary to consider the broader question of
achieves this purpose.

e ——
31 g Dabscheck and H Opie, ‘Labour Regulation of Sposting Labour Markets'
Journal of Labour Law 259 at lexisnexis 3.

3 Buckley v Tatey (1971) 125 CLR 353 at 377,

35 W Neale, ‘The Peculiar economics of Professional Team Spo
the Firm in Sporting Competition and in Market Competition’, {1964)

Econoniics | at 2; reported in Dabscheck and Opie op cit.
3% NRL website: hup:h'www.nrl.corn."nrlhqfreferencccentre!‘salarycap,f‘iabidf 10434/default.aspx.

a legitimate interest it is then
whether the salary cap actually

(2003) 16 Adustralian

rts: A Contribution to the Theory of
78 The Quarterly Journal of
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Does the salary cap protect legitimate interests?

_Salary cap pregchef, by the Melbourne Storm NRL club have given a unique, if
gl:gmplet@., insight into aspects of the salary cap system in respect of the restraint! of
& doctrine. These breaches will forrn the backdrop to the ongoing discussion.

Tg be enforceable a restraint must work to achieve the object of its incorporati
~in the case Pf a salary cap, an even competition — and to do so with a rr?nimu011
of intrusion into the trading rights of players.’” The question in respect of thn;
NRL is not with identifying the legitimate interest the Leaghe possesses in
:gf:img T] .comp;ititivedbalance between teams but whether the salary cap is
o achieve this end giv i i
et o ahir panyglnj a;rrln Z}fc;zl‘lswe salary cap breaches and the parochial

A restraint wpich is unnecessary or futile in protecting the legitimate interest
of the organisation will be deemed unreasonable. In Lindner v Murdack‘s
Ga.'ragej’38 the covenantor mechanic, Mr Lindner, was restrained from workin, i:i
two neighbouring country towns, Crystal Brook and Wirrabara, but was in %a t
gﬁl{ .e\gar employed in Wirrabara. Having worked in just one tc;wn the restraiﬁt
Mchi: r;l:; }v::arelzil?ecessaw in protecting the covenantee’s legitimate interests.

T am unable to hold that it was reasonably necessary for the
protection of the respondent’s business that the appellant should be
restrained as to both parts if, as proved to be the case, the appellant
shopld be employed only in one part. The nature of t’he appellant’s
dgtles and the extent of his contact with customers of the respondent
did not call for his restraint in a part of the territory in which he
was not employed by the respondent. ... To be legal it should have
provided for a restraint in the part of the territory in which the
appellant would be employed by the respondent, or in both parts if
employed by the respondent in both.*

In Brightman v Lamson P indi

aragon, Isaacs J indicated that a covena
- . n
limited to necessary precautions: oo e

d the covenaqtor is entitled, whatever he has actually agreed to
o or to abs-tam from doing, to have the fullest liberty of action
;onihlsten; with al! reasonably necessary precautions consented to
or the adequate protection of the covenantee. That i i

( . That is th

line, so to speak ... % # the fontier

37 : ; :
Leaving aside other objects such as the prevention. of ‘cheque-book warfare’

% Lindner v Murdock’s Gara, ]
) ge (1950) 83 CLR 628
:‘; Lufdner at 648 per McTiernan 1. Windner)
Brightman v Lamsen Paragon Ltd {1914) 18 CLR 331 at 337,
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A ‘precaution’ ineffective in providing protection when viewed alongside the
covenantor’s entitlement to ‘fullest liberty of action’ is, of course, unnecessary
and is likely to be labelled an unsustaingble ‘bare covenant restrictive of
competition® This reasoning would seem germane 1o the judgment of
Witcox J in Adamson where, in answering the claim that ‘the rules are sought to
be justified by arguments concerning competitive equality’, his Honour stated,
4t seems to me to be unjustifiable to apply the same rules to 2 struggling third
grade player ... as to a test star s

In the major Australian sports of the NRL and the Australian Football League
(AFL), teams have been forced to release one, Or several, star players to meet
salary cap regulations. Whilst it is true that the object of a salary cap may be
threatened if players elect to stay with a favoured club rather than accept higher
wages with a rival club, such ‘loyalty’ is presumably rare and is unlikely to
impact upon the overall capacity of a salary cap to create a competitive balance
between teams. Bearing in mind most sporting careers are limited to a few
good years, it is unlikely a player will forgo more than a few tens of thousands
of dollars (if that) in the interests of a club. Again the Melbourne Storm case
is instructiona! in suggesting an efficacy to the salary cap. The four high status
players Slater, Cronk, Smith and Inglis could rernain with the Storm if each was
prepared to play below their market value, at least the market value established
under the salary cap. Given human nature this seems unlikely to occur, indeed
media reports indicate that Inglis has signed with the Brisbane club. Players
will by and large do as the architects of the salary cap intended; move to a club
that permits them to maximise their income, The fact-that good players under
compulsion must find their way to other clubs indicates that the salary cap is on
some level successful in redistributing talent.®® '

But releasing players is not necessarily a universal reaction by clubs, some of
which choose to surreptitiously avoid compliance and in doing so, at least in
respect of the NRL competition threaten the ongoing viability of the salary cap.
The recent salary cap breaches by the Melboumme Storm have been documented
earlier. What is revealing in the Storm case is the apparent dominance a team
may exhibit where it retains as few as one or two stars it would otherwise have
lost. The Storm won the NRL premiership twice in five years (being stripped
of the 2007 and 2009 Premiership titles following discovery of the breaches)
and was minor premier from 2006 to 7008 and runner up twice. This record

4 Butr v Long (1953) 88 CLR 476 at 486.

@ Adamson and Others v New Sowih Wales Rugby League and Others (1991) 103 ALR 319 at 356.
# In fact it is interesting to note a possible change to traditional notions of loyalty evidenced in
comments attributed to Rughy Player Kurtley Beale in respect of Quade Copper’s reported courting
of the NRL: “With an average age of just 24 in the touring party, Beale said he appreciated how

former players might question Coaper’s tactics to boost his price. But he said football was business -

for the generation Y squad, and it was as simple as that. ... ‘this is all we know about rugby, it’s how
0 P 2D,

it's been since we started. ... for our generation we can separate football from business.”J Rakie, :

“Young Wallabies confident Cooper will stay’, The Sun-Herald, August 22, 2010, at 60.
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From w.halt may be gleaned from the Storm’s capacity to dominate the competiti

by retaining players it would otherwise lose, there is, then, a base adsa 1'r10n
accord.ed to ‘sporting competitions utilising a salary ’cap ;egimen Thisnbage
value is not in iFself sufficient, however, to have a salary cap found. reasona?a?e
under the restraint of trade doctrine. The question of reasonableness must al y
arguably, concern the further questions of: nE

. %ether the restraint is readily avoidable so that some clubs under the
guise of adherence benefit from secretly breaching their obligations.

«  Whether ‘third party payments’ destroy the object of the salary cap.

Avoidance and detection

A major difficulty in using a salary cap to create competitive balance is the
pOSSl[?l[lty, or perhaps likelihood, that some teams will pay players discretel

effectively cheating the system, There have been a number of examples in th%z
AFL and NRL competitions of this practice. In 2002 NRL club, the Canterbury
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Bulidogs, was fined $500,000 for payments in excess of the permissible level.
The Warriors were fined $430,000 in 20035 with numerous other breaches, large
and small, occurring since the early years of the NRL competition. The teams
Carlton, Essendon, Melbourne and Fremantle have each breached the salary cap

regulations of the AFL.

A necessary precondition to effectively cheating a salary <ap is avoiding
detection. Where one or two talented players make the difference between
winning or losing, a salary cap ineffectively policed is unlikely to secure the
legitimate interests of the organisation thereby lessening the case for reasonable
implementation under the restraint of trade doctrine. Under such circumstances
those clubs which do not abide by the cap, all things being equal, will win more
often, atiract more gaie receipts, SPONsoIs and media revenue; ¢learly to the
cost of compliant teams. Where cheating is rife or perhaps where it is merely
influential in the outcome of matches, the salary cap is arguably ineffective in
meeting its object and may thereby be struck down.

Whete a breach of the salary cap is readily discoverable, teams rationally fearful
of fines and the loss of competition points will be more willing to comply. That
is, where detection is perfect there shoutd be perfect compliance. However, in
practice such a level of detection is almost impossible. Player income may be
‘off-the-books” through both internal and external sources. A club supporter,
a corporate sponsor of any interested party can pay players to stay with a
particular club unbeknown to the organisation or the club. Internally, through
a board member or a collective of board members, the player may receive
additional funds unbeknown to the organising body. Major sport has long been
rife with rumours of ‘boot money’ placed in the shoes of & star or a brown paper
bag left on the table after the board retires from meeting a player — speculations
which would be damaging to the legitimacy of a salary cap if ever shown to be

accurate.

Davies makes the point that neither individual breaches nor the difficulty of
enforcement should determine the reasonableness of a salary cap regime as,
‘penalties imposed by the governing bodies have, and will continue to act, as &
deterrent against future breaches.* The basis of the suggestion appears to be
that of deterrence by unavoidable detection. This claim, given the extent of the
Storm breaches must now be categorised as optimistic, not only because teams
on recent evidence have and do cheat the system but because, demonstrably,
they may do so without detection over a considerable length of time — in the case
of the Melbourne Storm for a suggested period of five years.* If, and for how
long, the deterrent effect lasts in the NRL following the Melbourne Storm’s loss
of premiership titles and competition points, 1s a matter of conjecture, though

#  Davies, ‘The use of salary caps in professional teams sports and the restraint of trade doctrine’,
(2006) 22 Journal of Contract Law 246 at lexisnexis 7.
1S Sydney Morning Herald, 24 July 2010,

9 .
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certainly such penalties will gi idering simi
Seihe e give pause to clubs considering similar breaches

{\s dlscgssed previously, teams within a single tournament have a ¢
mteresF in creating a balanced on-field competition. What is good f;‘mmiﬂ
gollectlve, howeyer, will not necessarily optimise individual outfomes &;;ree
i]i;trce;{ample, a 31'ng!e club. is prepareq to othardly adhere to the rule but ente;
ecret negotiations with players in avoidance of the restraint. In this sen
salary cap regimes are the basis for the formation of a cartel where' teams whi 51313
?lthou'g}l engaged in hard competition with each other, recognise a frlutual be cﬁ’
in lll:nltmg the amoun't required to secure playing talent. In other words a sz:;:rt
;::llp is a means of fixing the price of 1;.1bour to maximise profits. The difﬁcuttz
te n];;)at:'gaoﬁnfx‘zﬁ Ssl;il::tle‘;el ofkcocg)eratlon between these disparate entities is the
o forsake the arrangeme i i
Eabove thfa controlled price. If this can begdonenztlta: i;;gul;zo};ifat)l’g Stif; amral
intersection of supply and demand, all the better. nere

Where suspicion of non-compliance develops within a cartel, members begi
to step 9|'1t51de the rules; the system eventually breaks down an,d full scale efm
competition results. The outcome is as predictable in sport as it is in busincsps a
a_General Electric executive once commented in Forfune magazine in res ec;: ?2
his company’s me_mbership of a cartel: ‘No one was living up to the agre:ment
and we ... were being made suckers. On every job someone would cut our throats‘
we lost confidence in the group.™ Possibly veiled comments in respect of the:
NRL suggest a growing suspicion of salary cap breaches arguably sufficient to
cause the system to be challenged for compliance levels inadequate to achiev
the stated purpose of the restraint. Commentator Phil Gould remarked in res i
o.f st'ar pla)(ers going to the Brisbane Broncos Club: ‘“Many have viewed tiI:: :
signings with jc-:.alousy and even disgust. The word “cheats’ has been mumblzg
on many occasions. ... I don’t look at it that way. I don’t care if & [ootball
club_looks. after a player’s family with housing and employment, sends him
exotic hohda){s, helps him invest in profitable business venture,s uses him(zz
TV commercials for sponsors, donates money to the player’s fav:mrite charit
or church, or even slips him a little extra spending money.”*’ -

In c?hort, where cheating is rife the salary cap is not performing its stated object
:‘1; must be abandoned. Indged, the case may be put that where even one or
0 htel:;ms are undetectable in cheating, the restraint should be removed. It
?;Lga 1 tvae 'aﬂded ;hat where a cartel mentality develops and loyalty to the wider
nishes, the mere rumour of non-compliance is suffici insti
1 cient t
movement towards inefficacity. "t 1o instgate the

% RA Smith, ‘The Incredible Electri i
- b ! cal Conspiracy’, Fortute April 1961, quoti
P Gould, ‘Why Brisbane Deal Stinks’ The Sib-Herald, Augusﬂ 15, 20]hqat02:3r.1g Clorence Buke.
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Third party payments

Some sports permit athletes to be paid by third paity mt.erejt;s ratzir‘ :}k:;s
through thfr cubassaluy. i he K 0o oo besefuton. This
party sponsorship’ but not aik clubs are a t.ained
i ine on the extent to which players are drawn to, or re

E;?Céiieb;i;?xg;n%hird party payments, is, it may be suggesteld, s%fﬁczlen; ;;
challenge the salary cap system under the restraint gf trade doc‘fnne. : {i n-ﬁﬁng
payments may damage the object of the salary cap in two Wways: 0;‘16, y miing
the number of players entering the market and two, skewing players
contracting with clubs able to access third party payments.

According to the NRL:

Third party agreements are payments made by companies directly
to players. There is no restriction on the atmou.nt a pllaygr c;n ea::l
through third party agreements where he is being paid for his o
intellectual property, without the need to employ club logos or names
and where the company involved is neither a club, sponsor n:)sr are
they acting on behalf of a club to secure the player’s services.

Tn addition to the salary cap and third party payments, the NRL ;laell;rmtstz
“Marquee Player Allowance’ to be paid to any top 10 piay.er aéla1 cdlxb UEIUb
$50,000 per player limited to $150,000 per club ($300,000 in 2011),* by
sponsors seeking 1o use 2 player’s intellectual property.

Sports commentator Roy Masters quoted a former _cha‘n‘man of};Lan 1:11111;1
club as stating, ‘There is an acceptable level of ‘ch.eatu?g in the N m;nts‘-
unacceptable level ’ Masters was referring to perrmssx-ble thllrd party pa;,rrnwdmi
... there are legitimate mechanisms for a club to retain or hire pla?iers, pr;)1 ey
it has a coterie of wealthy supporters and keeps them -at arm’s lengtl rt the
Thoroughbreds, a group of 20 mainly Brisbane based businessinen, sullap];)t b:
Broncos. The really rich ones stay in the background, content for the club to

250

competitive.
The Brisbane club was reported as agreeing to pay its players a.total n:f
$5.15 million in 2011 (the base salary cap Is set at $4.1) through :ch1rd party
sponsorship (where no limitis applied by theNRL), a ‘_marquee}lalayer allowance
{$300,000) and a long-service allowance ($200,000 in 2011).

i i i “ -cap-explained/
A http:.’Iwww.nr}.conﬁnews!newsfnewsamcle.’ta‘md.’l0874.fnewsxdf58360.’nrl salary-cap-exp!

?vefaul:t}is:,%ﬁ@w,m] com/NewsViews/LatestNews/N ewsArticle/tabid/ 1 0874/news!d/59 147/Default.

ZSP?{' Masters, ‘On the business of salary cap rorting’ The Sydney Morning Herald, August 14-15,

¢ day’ 2.
52‘0‘.2 giro:gg:kso, E:)\;&’hat the Broncos would cost your team’ The Sub-Herald, August 15,2010 at 71.
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Similar levels of payment were mentioned when NRL club the Parramatta
Eels attempted to secure the services of rugby union player Quade Cooper:
‘Parramatta’s offer is close to $1 million a year ... and it includes a compensation
payment of $150,000 for this year if the ARU suddenly dumps him if chooses
to head to league. ... The level of interest the club has shown is enormous. They
have car deals and third party sponsors lined up.’2 Under the salary cap regime
a wage of near §1 million in the absence of a third party sponsor would see one
player paid around a quarter of the club’s permitted limit — obviously lessening
the payment to other, likely to be disgruntled, players, Clearly, only those clubs
in a position to gain third party sponsors are able to offer such terms, leaving

clubs less favoured by sponsors no recourse but to make offers inclusive of the
salary cap limit.

Returning to the justifications of the NRL salary cap:

The NRL believes that if a few clubs were able to spend unlimited
funds ... it would reduce the attraction of games to fans, sponsors
and media partners due to an uneven competition. Allowing clubs to
spend an unlimited amount on players would drive some clubs out

of the competition as they would struggle to match the price wealthy
clubs could afford to pay.5

"The express purpose of the salary cap is to prevent ‘uneven competition® and to
prevent unaffordable player payments which would ‘drive some clubs out of the
competition’, Third party payments threaten the first purpose. The point being
made is not whether the salary cap works when all teams are equally restrained
but whether it ¢can be justified where alternate means of player payment are
acoessible to some clubs but not by others, or indeed, where the quantum of third
party payments differ between clubs. The stated object sought to be achieved
in capping player payments is defeated and the restraint of trade must be seen
as futile. Had the use of third party payments been granted exclusively to thase
¢clubs which could not afford to spend to the salary cap limit, the restraint could
at least be argued as to reasonableness; such is not the case.

Do third party payments distort the functionality of the saiary cap? Where clubs
retain players they would otherwise lose to rivals clubs, the simple answer is
yes. The purpose of the salary cap is to distribute playing talent across the pool

of teams in the knowledge that all things being equal, closer matches will be
the result.

Does it matter that a team apparently advantaged by third party payments, the
Brisbane Broncos, have not won the competition since 2001? The use of such
performance statistics to either justify or condemn a salary cap is, however, an

2 1 Weidler, ‘Quade’s Bili a Mill’, The Sun-Herald, August 22, 2010 at 71,
# httpr/fwww.nil.com/nrlhg/referencecentre/salarycap/tabid/10434/default.aspx.
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inexact methodology and open 10 interpretation.” For example, the Broncos
have only won the premiership once since 2001, but have made the final 8 every
season since 2000 (admittedly 2 less impressive statistic). In addition, where
players are retained through third pasty sponsorship but appear to add nothing to
2 team’s performance there are arguable implications for the salary cap regimen
_ why restrict player payments when better paid teams perform less well than
poorer paid teams. In any case, as previously stated it is not really to the point

to expect a precise correlation between retained playing staff and premiership
titles given the variables that go to make a winning team.

The ‘marquee player’ allowance (to go to $300,000 in 2011) and the ‘long-
service allowance’ also work 1o defeat the direct object of the salary cap and
could be included in complaints of unreasonableness if only because each, in
potential or il practice, tilts the system away from equality of purchasing power

between.”

Additional means of player payment were perhaps introduced by the NRL to
assuage clubs facing the loss of long term talent, players concerned at a loss of
earnings or to reduce the likelihood of actions under the restraint of rade doctrine.
There can also be litfle doubt that the NRL is concerned with the movement of
players to other codes or to off-shore rughy league teams. The concern is not
with the freedom to trade expressed through third party sponsorship but how
this particular freedom impacts upon the usefulness of the salary cap restraint.
Retaining talent through third party payments and redistributing talent through a
salary cap regimen are mutually exclusive goals. To attain one means damaging
the other. Whilst the NRLs motivation may have its logic, the concessions are

sufficiently destructive to the object of the salary cap as to possibly render its

objects unattainable. The goal of talent distribution is not being achieved where

some ¢lubs are permitted, and able, to spend amounts not available to other -

clubs.

Legitimising payments through “third party’ sponsorship threatens the viability
of the salary cap scheme under the restraint of trade doctrine. From the
examples cited above there are a number of clubs with access t© wealthy third
party benefactors prepared to supplement player salaries. The effect of such
parochially sourced payments is tikely to render the stated object of the salary
cap, competitive balance, mugatory, opening the way to legal challenge as an

51 See in this Tespect sec general comments of Hill J in Adamsen and Others v New South Wales
Rughy League and Other (wrial} (1991) 100 ALR 479 at 505-506.

55 Copsider for example the following: ‘The Sydney Roosters had long been tipped to snare
the signature of one of the game's hottest talents, but recent increases for marquee players helped
Canberra tay a crucial foundation for their future by tying Dugan up wntil the end of 2012 Storm
scandal helped strike Dugan, Ben Horne AAP Sun, 11 Jul 2010: http:.f.'www.nrl.curnlnewslnewsl
newsariicle/tabid/1 0874/newsid/59381 Istarrn-scandal-helped—strike-dugan-dealfStorm scandal
helped strike Dugan dealPrint - Font + Font RSS By Ben Hotne AAP Sun, 11 Jul 2010default.

aspx.
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% Adamson at ALR 364 i i
, quoting Lord Wilberforce i
% Butz v Long (1953) 88 CLR 476 a: 486. erforce in Fastham at C £32.
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id litigati i trade doctrine. Deterrence 1n the fo
avoid litigation under the restraint of e e
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oint penalties, removal of premiership : |
Seterrznts — the problem remains that of detection. Where honest lclul?.s :;z ;
denied access to superior athletes through breaches of the salary cap, legi mtl e
or otherwise (to use the words of Roy Masters) the system dges not rr:iee i
legitimising object and may be declared an unreasonable restraint on trade.

T 1
It is further proposed that the use of concessions suc,h as ‘third party paty:ﬁ?; e, !
whilst cutwardly a gesture going to ‘reasorla.bleness unc.ier the restrain! {irade
doctrine are, ironically, destructive to the obj?ct of creating an even con}f aion .
between NRL teams. Those clubs where third party.sponsorg areba\fal ae o
assist in acquiring the services of top line players v'nu, all things being equal,
win more often than those clubs without access to similar benefactors.

To be enforceable under the restraint of .trade doct_rine a _salgry cap, :1; ;
restraint on player trade, must work. to acme\re'the ob_]ecjc of its mco;p;;aeva;
The principal object of the NRL salary cap is the -mamte'nf.:lr}ce 0f ot
competition between teams. The difficulty, if not the impossibi ity olc getectin
salary cap breaches by teams within the NI'{L threaten the (:apacv;i(lot o said a}i
cap to deliver on this stated objective. Thlrc} party payments, wh: st ben ficia
to certain individual players are not accc_esmbie to all clubs to the same o t(;
thereby creating an imbalance in purchasing power. These factors are Erguc .
have significantly compromised the purpose ?f tl'fe NRL salary cap schem and
to have done so to such an extent to threaten its viability under the common
restraint of trade doctrine.
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THE GATHERING STORM - ORGANISED
CRIME AND SPORTS CORRUPTION

Michael Heron* and Chen Jiang**

During the 2010 FIE4 World Cup in South Afvica, Interpol
conducted ‘Operation Soga [T with a number of Asian governments
to crackdown on illegal soccer gambling in Asia. Interpol raided
more than 800 illegal gambling dens and made more than 3,000
arrests. Investigations are currently being carried out to determine
whether results on the pitch were influenced by the illegal gambling
aperations. This article explores the connection between organised
crime and sports corruption. With the arvival of the Rughy World C up
next year, we review the adequacy of the existing legal framework to
deal with sports corruption and seek comment on how we might
prepare for it.

Introduction

This article explores the murky world of corruption in sport,
what is known as match-fixing, The recent spot-fixing scandal involving players
of the Pakistan cricket team and the Interpol crackdown on illegal gambling
in Asia serve as a timely reminder of its presence and threat to sport. With the
arrival of the Rugby World Cup in New Zealand next year, this paper examines
the nature of match-fixing and sets out the two separate levels of governance
in New Zealand of dealing with match-fixing: first, on the sports [evel by the
rules of the particular sport and enforced by the particular sports body; second,
whether match-fixing conduct might be caught by the criminal law. Further, this
paper discusses the ability of our sports bodies and government authorities to

deal with match-fixing, in particular the new wave of corruption in sport that
will hit our shores: Asian gambling syndicates,

in particular through

‘What is ‘Match-fixing’?

The essence of match-fixing involves improperly influencing the outcorne
or any dimension of a sports event for financial or personal benefit.'! The
most common case of match-fixing is the acceptance of money by a player to
underperform. A notable case of this was the 1919 Chicago ‘Black Sox’ scandal,

° Partner, Russeil McVeagh Auckland

" Solicitor, Russell MeVeagh Auckland

' Note that influencing the outcome of an event for strategic reasens is unlikely to be match-fixing.
For example, in the VB cricket tri-series in 2002, the Black Caps intentionally lost to South Africa

in order to make it harder for Australia to reach the finals (and so to improve New Zealand’s chance
of reaching the finals),



